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CONSTITUTION. 
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Art.  I,  §  2.     Trial  by  jury. 

In  divorce  action. — At  the  time  of  the  adoption  of  the  Constitution  of  1846  the 
only  mode  of  trial  sanctioned  by  law  for  the  determination  of  the  issue  raised 
by  a  denial  of  the  charge  of  adultery  In  a  divorce  suit  was  a  trial  by  jury;  and 
the  right  of  the  parties  to  such  an  action  to  have  such  issue  tried  by  a  jury  has 
been  preserved  by  the  Constitution,  under  any  and  all  circumstances  except  such 
as  amount  to  a  waiver  prescribed  by  law.  Moot  v.  Moot  (1915),  214  N.  Y.  204, 
Affd.  164  App.  Dlv.  525,  149  N.  Y.  Supp.  901. 

/Section  95  of  the  Inferior  Criminal  Courts  Aot  (Laws  of  1910,  chap.  659)  in  so 
far  as  it  attempts  to  confer  jurisdiction  upon  city  magistrates  to  summarily  try 
and  convict  in  cases  of  misdemeanor  violates  the  constitutional  provision  that  the 
right  of  trial  by  jury  shall  remain  inviolate.  People  v.  Pray  (1914),  87  Misc. 
464,  150  N.  Y.  Supp.  1061. 

Art  I,  §  6.    Bill  of  rights. 

Privilege  of  witness;  admission;  rights  in  new  proceeding. — Admission  made  by 
a  person  who  gives  testimony  in  court  of  a  transaction  without  asserting  his 
constitutional  privilege  cannot  be  recalled,  but  a  person  who  is  entitled  to  the 
benefit  of  constitutional  provisions  is  entitled  to  that  privilege  in  each  new  and 
independent  proceeding,  and  if  compelled  to  testify  in  another  proceeding,  the 
statute  (Penal  Law,  §  770)  expressly  provides  for  immunity.  People  v.  Cassidy 
(1915),  213  N.  Y.  388. 

Waiver  of  immunity. — Where  a  witness  voluntarily  appeared  before  a  committing 
magistrate,  requested  that  his  testimony  be  taken,  insisted  upon  testifying  after  he 
had  been  advised  of  his  rights  and  warned  that  his  testimony  might  be  used  against 
him,  and  expressly  waived  his  immunity,  the  immunity  is  gone  forever,  and  there 
is  no  bar  to  a  subsequent  criminal  prosecution  brought  against  him,  founded  upon 
the  matters  as  to  which  he  had  testified.  People  v.  Walter  (1914),  164  App.  Div. 
25, 149  N.  Y.  Supp.  365. 

Privilege  personal;  refusal  of  officers  and  agents  of  corporation  to  testify. — The 
right  of  a  person  to  refuse  to  incriminate  himself  is  purely  personal.  Hence, 
none  of  the  officers  or  agents  of  a  defendant  corporation  can  refuse  to  testify  be- 
cause their  evidence  might  tend  to  convict  it,  nor  can  the  defendant  raise  such 
objection  in  its  own  behalf.  People  v.  Hudson  Valley  Construction  Co.  (1915), 
165  App.  Div.  626,  151  N.  Y.  Supp.  314. 

Employment  of  citizens  only  on  public  works. — The  provision  of  section  14  of 
the  Labor  Law  that  only  citizens  shall  be  employed  upon  public  works  does  not 
violate  any  constitutional  right  of  aliens.    People  v.  Crane  (1915),  214  N.  Y.  154. 

Constitutional  provisions  relating  to  two-fold  jeopardy  construed. — People  ex  rel. 
Bullock  v.  Hayes  (1915),  166  App.  Div.  507,  151  N.  Y.  Supp.  1075. 

Art.  I,  §  13.    Leases  of  agricultural  lands. 

Reservation  of  rent  or  service. — The  use  of  lands  for  twenty-five  years  as  a 
consideration  alone  for  the  support  and  maintenance  of  the  owner  is  neither  a  reser- 
vation of  rent  nor  of  service  within  the  meaning  of  the  constitutional  provision. 
A  reservation  of  rent  to  come  within  said  constitutional  provision  means  a  reser- 
vation of  something  arising  out  of  the  land  itself  in  annual  payment  for  its  use, 
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and  the  serjrjc&  deferred  to  in  said  provision  is  what  was  known  as  rent  service  at 
common  law,  >An  agreement  in  the  form  of  a  lease  that  plaintiffs  should  care  for, 
suppor£*&nd  maintain  the  lessor  during  his  lifetime  upon  the  leased  premises,  a 
sm&Ji.farm,  and  as  a  consideration  therefor  should  have  the  use  of  the  place  for 
a^r*m**of  twenty-five  years,  is  not  void.  Parmely  v.  Showdy  (1914),  86  Misc.  634, 
l{8.ti.  Y.  Supp.  1086. 

Art.  I,  §  17.    Charters  granted  prior  to  1775. 

Not  a  restraint  upon  legislative  power. — This  section  is  not  a  restraint  upon 
legislative  power  but  simply  a  declaration  that  the  Constitution  itself  shall  not 
annul  such  charters.  People  ex  rel.  Delta  v.  Hogan  (1914),  165  App.  Div.  298,  151 
N.  Y.  Supp.  261. 

Art.  n,  §  4.    Registration  and  election  laws  to  be  pasted. 

Submission  of  question  as  to  whether  or  not  there  should  be  a  constitutional  con- 
vention not  an  "election." — The  submission  of  the  question  to  the  people,  pursuant 
to  chapter  819  of  the  Laws  of  1913,  as  to  whether  or  not  there  should  be  a  con- 
stitutional convention,  did  not  constitute  an  "election"  within  the  meaning  of 
article  2  of  the  State  Constitution,  requiring  registration  of  voters  before  an  election. 
Hence,  said  statute  authorizing  the  submission  of  the  question  as  to  whether  or 
not  there  should  be  a  constitutional  convention,  and  providing  that  the  officers 
take  the  registry  list  of  voters  for  the  general  election  of  1913  and  revise  the 
same,  is  constitutional,  and  a  vote  taken  in  accordance  with  its  provisions  is  valid. 
Schieflelin  v.  Komfort  (1914),  163  App.  Div.  741,  149  N.  Y.  Supp.  65,  aJTd.  212 
N.  Y.  520;  S.  C.  86  Misc.  678,  149  N.  Y.  Supp.  254. 

Election  Law,  §  159,  as  amended  by  L.  1913,  ch.  820,  violates  this  section.  Matter 
of  Rupert  v.  Rees  (1914),  212  N.  Y.  614. 

Art.  m,  §  16.    Private  and  local  bills;  titles. 

Application. — Chapter  234  of  the  Laws  of  1898,  entitled  "An  act  to  incorporate  the 
Electric  Water  Power  Company  of  Oneonta,  Otsego  County,"  and  providing  therein 
that  "Such  corporation  may  acquire  lands  by  condemnation  in  the  manner  provided 
by  the  Condemnation  Law  of  the  State  for  any  of  the  purposes  herein  specified," 
does  not  violate  this  section.  Oneonta  Light  &  Power  Co.  v.  Schwarzenbach  (1914), 
164  App.  Div.  548,  150  N.  Y.  Supp.  76. 

Art.  HE,  §  18.    Private  and  local  bills;  when  not  to  be  passed. 

Application. — L.  1898,  ch.  234,  entitled  "An  act  to  Incorporate  the  Electric  Water 
Power  Company  of  Oneonta,  Otsego  County,"  is  not  in  violation  of  this  section  which 
provides  no  private  or  local  bill  shall  be  passed  in  any  of  the  cases  enumerated. 
Oneonta  Light  ft  Power  Co.  v.  Schwarzenbach  (1914),  164  App.  Div.  548,  150  N.  Y. 
Supp.  76. 

Exclusive  privilege,  immunity  or  franchise. — Public  Health  Law  (If  194,  196,  198) 
providing  for  licensing  dentists  and  regulating  the  practice  of  dentistry  does  not 
grant  an  exclusive  privilege,  immunity  or  franchise  in  violation  of  this  section. 
People  v.  Griswold  (1914),  213  N.  Y.  92. 

Local  bill  relative  to  seleotion  of  jurors. — Chapter  564  of  the  Laws  of  1902,  entitled 
"An  act  in  relation  to  jurors,  and  to  the  appointment  and  duties  of  a  commissioner 
of  jurors  in  the  county  of  Kings,"  is  a  local  act  providing  for  selecting  and  draw- 
ing petit  jurors  and  so  within  the  constitutional  prohibition  against  the  passage 
of  local  bills  relative  to  the  selection  of  jurors.  People  v.  Damson  (1914),  212 
N.  Y.  256. 
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Pardons;  civil  service.  Art  IV,  I  5;  Art.  V,  f  9. 


Art.  m,  §  22.    Appropriation  bills. 

Purposes  for  which  appropriated. — Money  appropriated  by  the  Legislature  for 
books,  binding  and  supplies  for  Supreme  Court  law  libraries"  can  not  be  used  for 
insurance  upon  such  libraries.    Kept  of  Atty.  GenL  (1915),  p.  134. 
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Art.  HE,  §  29.    Prison  labor;  contract  system  abolished. 

A  contract  to  furnish  electricity  produced  and  generated  by  convict  labor  at 
Clinton  prison,  to  the  residents  of  the  village  of  Dannemora  for  residential  and 
individual  purposes  would  be  illegal  and  unconstitutional,  but  electricity  bo  pro- 
duced can  be  furnished  for  public  purposes  to  the  village  of  Dannemora,  that  being 
a  political  division  of  the  State.    Kept  of  Atty.  GenL  (1915),  p.  177. 

Art  IV,  §  5.    Reprieves,  commutations  and  pardons. 

Governor  under  impeachment  cannot  grant  pardon. — As  the  Constitution  of  this 
State  in  substance  provides  that  upon  the  impeachment  of  the  Governor  his  powers 
and  duties  shall  devolve  upon  the  Lieutenant-Governor  for  the  residue  of  the  term 
or  until  the  disability  of  the  Governor  shall  cease,  a  Governor  while  under  im- 
peachment and  during  the  hearing  of  the  charges  against  him  has  no  power  to 
pardon  one  who  has  been  convicted  of  crime.  While  an  impeachment  per  $e  does 
not  deprive  the  Governor  of  his  office,  his  powers  and  duties  devolve,  nevertheless, 
upon  the  Lieutenant-Governor  pending  the  trial  of  the  charges.  People  ex  rel. 
Robin  v.  Hayes  (1914),  163  App.  Div.  725,  149  N.  Y.  Supp.  250. 

Art.  V,  §  9.    Civil  service  appointments  and  promotions. 

Promotion. — After  relator  had  served  the  required  time  in  the  volunteer  fire 
department  in  the  city  of  Lockport  he  was,  after  competitive  examination,  ap- 
pointed by  the  city  water  board  as  an  assistant  electrical  engineer.  It  was  held, 
that  his  appointment  to  the  position  of  chief  electrical  engineer  was  not  a  "promo- 
tion" within  the  meaning  of  the  constitutional  provision  that  all  promotions  in  the 
civil  service  shall  be  made  according  to  merit  and  fitness  to  be  ascertained  so  far 
as  practicable  by  examinations,  it  appearing  that  both  positions  were  classified  in 
the  same  group  and  grade  and  the  difference  in  salary  was  less  than  one  hundred 
dollars  a  year.    Matter  of  Murray  (1915),  88  Misc.  625,  151  N.  Y.  Supp.  419. 

Art.  VI,  §  3.    Judge  or  justice  not  to  sit  in  review. 

Bight  of  litigant  to  have  case  determined  by  judge  who  heard  the  testimony. — 
Smith  v.  State  (1915),  214  N.  Y.  140. 

Art  VI,  §  14.    County  courts. 

See  generally,  Kortwillyeszsy  v.  Manhattan  Cooperage  Co.  (1914),  162  App.  Div. 
285,  287,  147  N.  Y.  Supp.  686. 

Art.  VI,  §  15    Vacancies  in  office  of  county  judge. 

Effect  of  amendment  of  1918;  county  judges  in  Kings  County;  appointment  to  fill 
vacancies. — A  constitutional  amendment,  adopted  In  November,  1913,  to  take  effect 
January  1.  1914,  increased  the  number  of  county  judges  in  Kings  county  from  two 
to  four  and  provided  that  the  additional  judges  should  be  chosen  at  the  general 
election  held  in  the  first  odd-numbered  year  after  the  adoption  of  the  amendment 
It  was  held,  that  vacancies  existed  in  such  newly-created  constitutional  offices  from 
the  time  the  amendment  took  effect;  that  the  governor  was  authorized  to  fill  such 
vacancies  by  appointment  in  the  same  manner  as  like  vacancies  occurring  in  the 
Supreme  Court  (Const  art.  6,  §  15);  that  the  appointment  of  two  judges  to  fill 
such  vacancies  on  March  27,  1914,  was  valid,  and  that  the  judges  so  appointed  are 


CONSTITUTION. 


Inferior  local  courts;   forest  preserve.     Art  VI,  f  18;  Art.  VII,  f  7. 

det  jure  county  judges  of  Kings  county.    People  ex  rel.  Snyder  v.  Hylan  (1914), 
212  N.  Y.  236,  revg.  163  App.  Dlv.  219,  148  N.  Y.  Supp.  287. 

Art.  VI,  §  18.    Inferior  local  courts. 

Construction  with  section  3,  Art.  XII. — The  words  "except  as  herein  otherwise 
provided"  must  be  construed  "except  as  otherwise  provided  In  this  constitution" 
rather  than  "except  as  otherwise  provided  in  this  article."  As  thus  construed  the 
section  must  be  read  In  connection  with  section  3  of  article  12  of  the  Constitution, 
providing  that  "All  elections  of  city  officers,  Including  .  .  .  judicial  officers  of 
inferior  local  courts  .  .  .  except  to  fill  vacancies,  shall  be  held  ...  in  an  odd- 
numbered  year,  and  the  term  of  every  such  officer  shall  expire  at  the  end  of  an 
odd-numbered  year.  .  .  ."  The  two  sections  when  read  together  authorize  the 
legislature  to  establish  Inferior  local  courts,  to  provide  for  the  number  of  justices 
thereof  and  the  method  of  their  selection.  Matter  of  Trounstine  v.  Britt  (1914), 
212  N.  Y.  421. 

The  City  Court  of  the  city  of  New  York  is  not  a  constitutional  court  but  an 
inferior  court  of  limited  jurisdiction  created  by  the  legislature  which  has  power, 
under  the  Constitution,  to  provide  for  its  organization  and  the  election  of  the 
justices  thereof.    Matter  of  Trounstine  v.  Britt  (1914),  212  N.  Y.  421. 


Art.  VII,  §  2.    State  debts,  power  to  contract. 

Power  to  borrow  money. — The  provisions  of  section  14  of  the  State  Finance  Law, 
authorizing  the  Comptroller  to  borrow  money  for  the  current  expenses  of  tem- 
porary loans,  in  anticipation  of,  and  payable  out  of  fixed  revenues  to  be  collected, 
are  not  violative  of  sections  2  and  4  of  Article  VII  of  the  Constitution.  Rept  of 
Atty.  Genl.   (1915),  p.  161. 

Art.  VII,  §  7.    Forest  preserve. 

Illegal  compromise  of  an  action  involving  title  of  state  to  forest  lands;  estoppel 
not  invoked  by  reason  of  unauthorized  acts  of  state  officers. — The  Constitution  of 
the  state  (Art  7,  §  7)  effective  January  1,  1895,  reserves  to  the  People  the  title 
to  the  lands  and  timber  then  or  subsequently  owned  by  them  within  the  forest 
preserve,  and  forbids  the  legislature  and  each  officer  and  department  to  dispose 
or  in  any  manner  deprive  them  of  it.  Hence,  the  forest,  fish  and  game  commis- 
sioner had  no  right  under  the  provisions  of  section  20  of  chapter  220  of  the  Laws 
of  1897,  as  amended  by  chapter  135  of  the  Laws  of  1898,  to  stipulate  in  compromise 
of  an  action  involving  title  to  lands  that  upon  conveyance  to  the  state  of  such  title 
and  of  title  to  other  lands  owned  by  them  the  claimants  could  dispose  of  and 
remove  timber  from  the  lands  so  conveyed.  Such  statute  did  not  authorize  the 
commissioner  or  the  state  to  settle  and  compromise  the  action  and  adjust  the 
claims  therein  in  contravention  of  the  constitutional  provision,  and  the  doctrine  of 
estoppel  cannot  be  invoked  against  the  state  in  support  of  the  unauthorized  acts 
of  its  officers  and  agents.    People  v.  Santa  Clara  Lumber  Co.  (1914),  213  N.  Y.  61. 

Damages  to  state  lands  within  forest  preserve  from  lire  thereon;  measure  of  dam- 
ages.— The  measure  of  damages  to  lands,  resulting  from  fire  thereon,  is  the  differ- 
ence between  the  market  value  of  the  land  of  which  the  timber  was  a  part  imme- 
diately before,  and  its  market  value  immediately  after  the  burning.  Section  7  of 
article  7  of  the  State  Constitution,  which  prohibits  the  selling,  removing  or  de- 
stroying of  timber  on  the  lands  constituting  the  forest  preserve,  has  not  prescribed 
any  other  rule  as  to  such  lands.  People  v.  New  York  Central  and  H.  R.  R.  R.  Co. 
(1914),  213  N.  Y.  136. 

Highways  in  forest  preserve. — The  State  Highway  Department  cannot  under  the 
limitations  contained   in  article  VII,  section  7,  of  the  Constitution,  deviate  or 
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County  and  local  officers.  Art.  X,  f  §  1,  2, 5. 


change  the  route  of  a  highway  in  the  Forest  Preserve,  if  such  change  necessitates 
the  cutting  and  removal  of  any  of  the  standing  timber  thereon  outside  of  the 
limits  of  an  old  established  highway.    Kept  of  Atty.  Oenl.  (1915),  p.  190. 

Art.  Vm,  §  1.    Corporations,  formation. 

Application. — L.  1898,  ch.  234,  entitled  "An  act  to  incorporate  the  Electric  Water 
Power  Company  of  Oneonta,  Otsego  County,"  is  not  In  violation  of  this  section. 
Oneonta  Light  ft  Power  Co.  v.  Schwarzenbach  (1914),  164  App.  Div.  548,  150  N.  Y. 
Supp.  76. 

Art.  Vm,  §  9,  10.    Loan  of  credit  or  money. 

Employment  of  oitisens  only  upon  public  works. — The  provision  of  section  14  of 
the  Labor  Law,  that  only  citizens  shall  be  employed  upon  public  works  does  not 
violate  those  sections  upon  the  ground  that  discrimination  between  citizens  and 
aliens  may  increase  the  cost  of  public  works  by  limiting  the  supply  of  labor. 
People  v.  Crane  (1915),  214  N.  Y.  154,  revg.  165  App.  Div.  449. 

Gift.— People  ex  rel.  Nash  v.  Board  of  Supervisors  (1914),  164  App.  Div.  89,  149 
N.  Y.  Supp.  672. 

An  order  drawn  on  a  city  treasury  to  pay  a  judgment  recovered  against  one  of 
its  police  officers  in  an  action  for  assault  in  using  unnecessary  force  in  making  an 
arrest  is  invalid  as  a  "gift  to  an  individual"  within  the  meaning  of  this  section  of 
the  Constitution.    Mollnow  v.  Rafter  (1915),  89  Misc.  495,  152  N.  Y.  Supp.  110. 

See  generally,  McCutcheon  v.  Terminal  Station  Commission  (1914),  88  Misc.  148, 
205,  150  N.  Y.  Supp.  850. 

Art.  Vm,  §  14.  Maintenance  and  support  of  inmates  of  charitable  in- 
stitutions. 

See  Matter  of  Lansing  (1915),  89  Misc.  312. 

Art.  X,  §  1.    Eemoval  of  county  officers. 

Office  of  register  of  the  county  of  Kings  is  a  constitutional  county  office.  People 
ex  reL  O'Loughlin  v.  Board  of  Estimate  (1914),  87  Misc.  601,  150  N.  Y.  Supp.  12. 

■ 

Art.  X,  §  2.  Appointment  or  election  of  officers,  not  provided  for  by  con- 
stitution. 

Village  assessors. — Chapter  510  of  the  Laws  of  1914,  imposing  the  duty  of  assess- 
ing property  in  the  townships  and  villages  of  the  county  of  Westchester  for  State, 
county,  town  and  village  taxes  upon  the  town  assessors,  and  the  duty  of  collecting 
the  taxes  upon  the  town  receivers  of  taxes,  is  not  unconstitutional,  because  it 
takes  away  said  powers  and  duties  from  the  officers  of  villages  situate  in  said 
towns.  Said  statute  does  not  violate  section  2  of  article  10  of  the  State  Consti- 
tution designed  to  preserve  local  self-government  People  ex  rel.  Town  of  Pelham 
y.  Village  of  Pelham  (1915),  166  App.  Div.  779,  152  N.  Y.  Supp.  1137.  This  case 
was  reversed  by  the  Court  of  Appeals  (see  215  N.  Y.  374,  N.  Y.  Law  Journal  for 
July  1,  1915),  in  which  it  was  held  that  village  assessors  were  local  officers  within 
the  protection  of  this  section,  and  that  therefore  town  officers  could  not  be  sub- 
stituted for  them. 

Art.  X,  §  5.    Vacancies  in  office. 

Application. — The  constitutional  provision  (State  Const,  art.  10,  §  5)  that  "The 
Legislature  shall  provide  for  filling  vacancies  in  office,  and  in  case  of  elective 
officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such 
appointment  longer  than  the  commencement  of  the  political  year  next  succeeding 
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the  first  annual  election  after  the  happening  of  the  vacancy/'  applies  only  to  such 
offices  as  are  created  or  made  elective  by  the  Constitution  Itself,  and  not  to  such 
as  are  created  or  controlled  by  statute.  By  section  3  of  article  12  of  the  Consti- 
tution there  is  reserved  to  the  Legislature  the  right  to  direct  that  vacancies  in 
elective  offices  shall  be  filled  in  even-numbered  years,  but  it  is  not  required  so  to 
do,  and  it  may,  if  it  chooses,  provide  in  accordance  with  the  general  constitutional 
scheme  of  separating  local  from  National  and  State  elections,  for  an  election  only 
In  odd-numbered  years  unless  restrained  by  other  constitutional  provision.  People 
ex  rel.  Deltz  v.  Hogan  (1914),  165  App.  Dlv.  298,  151  N.  T.  Supp.  261,  affd.  214 
N.  Y.  216. 

The  New  York  city  aldermen  are  constitutional  officers,  elective  when  the  Con- 
stitution was  adopted  and  elective  now — and  so  long  as  they  are  both  constitutional 
and  elective  they  fall  within  the  purview  of  section  5  of  article  10,  which  provides 
that  in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his 
office  by  virtue  of  such  appointment  longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happening  of  the  vacancy, 
and  no  vacancy  in  the  office  can  be  filled  for  a  longer  period  than  the  interval 
between  the  occurrence  of  the  vacancy  and  the  beginning  of  the  next  political  year, 
and  it  follows  that  section  18  of  the  charter  of  the  city  of  New  York  (L.  1901, 
ch.  466),  so  far  as  it  provides  that  a  person  elected  to  fill  a  vacancy  in  the  board 
of  aldermen  shall  serve  for  the  unexpired  portion  of  the  term  Is  unconstitutional. 
People  ex  rel.  Deitz  v.  Hogan  (1915),  214  N.  Y.  216,  affg.  165  App.  Div.  298,  151 
N.  Y.  Supp.  261. 

Art.  XII,  §  2.    Classification  of  cities. 

Application. — The  constitutional  provision  relative  to  special  city  laws  Is  not 
applicable  to  the  city  of  New  York  so  as  to  require  the  existence  of  a  legislative 
body  therein.  People  ex  rel.  Deitz  v.  Hogan  (1914),  165  App.  Div.  298,  306,  151 
N.  Y.  Supp.  261,  aifd.  214  N.  Y.  216. 

Art.  XII,  §  3.    Election  of  city  officers. 

Provisions  permissive. — The  provisions  of  this  section  that  "All  elections  of  city 
officers,  including  supervisors  and  judicial  officers  of  Inferior  local  courts,  elected 
in  any  city  or  part  of  a  city,  and  of  county  officers  elected  in  the  counties  of  New 
York  and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as  those  of  a 
city,  except  to  fill  vacancies,  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November  in  an  odd-numbered  year,  and  the  term  of  every  such  officer 
shall  expire  at  the  end  of  an  odd-numbered  year/'  are  permissive,  and  not  manda- 
tory. People  ex  rel.  Deitz  v.  Hogan  (1914),  165  App.  Div.  298,  151  N.  Y.  Supp.  261, 
affd.  214  N.  Y.  216. 

This  section  and  section  18  of  Article  6,  construed  together,  authorize  the  Legis- 
lature to  establish  inferior  local  courts,  to  provide  for  the  number  of  justices 
thereof  and  the  method  of  their  selection.  Matter  of  Trounstine  v.  Britt  (1914), 
212  N.  Y.  421. 

City  Court  of  city  of  New  York;  construction  of  statute  providing  for  election  of 
additional  justice. — Although  chapter  489  of  the  Laws  of  1900,  providing  for  the 
election  of  an  additional  justice  of  the  City  Court  of  the  city  of  New  York  at  the 
general  election  in  November,  1900,  contravenes  the  State  Constitution  (Art.  12, 
§  3)  by  declaring  that  the  term  of  the  additional  justice  created  by  the  statute 
shall  be  filled  for  a  full  term  of  ten  years,  by  election  in  an  even-numbered  year, 
necessarily  resulting  in  the  expiration  of  the  term  in  an  even-numbered  year,  this 
invalidity  in  the  method  of  election  did  not  affect  the  office.  That  was  lawfully 
created  and  has  ever  since  been  in  existence  and  from  the  moment  it  came  into 
being  there  was  a  vacancy.    Matter  of  Delehanty  v.  Britt  (1914),  212  N.  Y.  457. 
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Time  of  election. — Chapter  489  of  the  Laws  of  1900,  requiring  an  additional  jus- 
tice of  the  City  Court  of  New  York  to  be  elected  at  a  general  election  In  an  even- 
numbered  year,  violates  this  section.  Matter  of  Delehanty  v.  Britt  (1914),  163 
App.  Div.  736,  149  N.  Y.  Supp.  96,  affd.  212  N.  Y.  457. 

Election  in  even-numbered  year. — An  election  of  justices  of  the  City  Court  of 
New  York  for  a  full  term  in  an  even-numbered  year  would  be  invalid  under  the 
provisions  of  this  section.  Matter  of  Lynch  v.  Britt  (1914),  163  App.  Div.  695, 
149  N.  Y.  Supp.  106,  affd.  212  N.  Y.  580. 
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ACTIONS. 

See  also  Preferred  Causes;  Surrogates'  Courts;  Trials. 

Code  of  Criminal  Procedure. 

§  8.  Bights  of  defendant  in  a  criminal  action. — Subd.  3,  amended  by 
L.  1915,  ch.  196,  in  effect  Sept.  1,  1915,  as  follows: 

3.  To  produce  witnesses  in  his  behalf,  and  to  be  confronted  with  the 
witnesses  against  him  in  the  presence  of  the  court,  except  that  (a)  where 
the  charge  has  been  preliminarily  examined  before  a  magistrate,  and  the 
testimony  reduced  by  him  to  the  form  of  a  deposition  in  the  presence  of  the 
defendant,  who  has,  either  in  person  or  by  counsel,  cross-examined,  or  had 
an  opportunity  to  cross-examine,  the  witness;  or  (b)  where  the  testimony 
of  a  witness  on  the  part  of  the  people,  has  been  taken  according  to  the 
provisions  of  section  two  hundred  and  nineteen  of  this  code,  the  deposition 
of  the  witness  may  be  read  upon  its  being  satisfactorily  shown  to  the  court 
that  he  is  dead  or  insane,  or  cannot  with  due  diligence  be  found  in  the 
state;  or  (c)  where  the  defendant  is  charged  with  a  violation  of  the  pro- 
visions of  the  tenement  house  law,  being  chapter  sixty-one  of  the  consoli- 
dated laws,  as  it  now  exists  or  shall  be  amended,  the  certificate  under  his 
hand  and  official  seal  of  the  commissioner  or  other  head  of  the  department 
charged  with  the  enforcement  of  said  chapter  that  the  house  at  or  in  re- 
spect to  which  such  crime  is  charged  was  at  the  time  of  the  alleged  crime 
recorded  and  registered  in  said  department  as  a  tenement  house  in  accord- 
ance with  the  provisions  of  said  tenement  house  law  shall  be  presumptive 
evidence  that  such  house  is  a  tenement  house  within  the  meaning  of  such 
chapter. 

ADMINISTEATOES. 

See  Surrogates'  Courts. 
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§§  30,40,52,55.  Milk  gathering  stations.  L.  1915,  ch.  661. 

ADOPTION. 

Of  minors  by  corporations;  Benevolent  Orders  1.,  ||  12,  13.  Generally,  Domestic 
Relations  1.,  {{  110-116.  Placing  for,  by  benevolent  corporations,  Benevolent 
Orders  L.,  ||  12,  13. 

ADVERTISEMENTS. 
Unlawful  affixing,  Penal  L.,  |  1423-a.    Untrue  and  misleading.  Penal  Iu,  |  421. 

AGRICULTURAL  LAW. 

(L.  1909,  ch.  9.) 

§  30.    Definitions. 

Adulterated  milk. — Milk  that  contains  more  than  eighty-eight  per  centum  of 
water  or  fluids,  or  milk  not  conforming  to  the  sereral  specifications  contained  in 
this  section  is  "adulterated  milk"  within  the  purview  of  the  statute  without  re- 
gard to  its  specific  use.    People  v.  Martin  (1915),  88  Misc.  519,  151  N.  Y.  Supp.  69. 

§  40.    Prohibited  articles  not  to  be  furnished  for  use. 

Failure  of  restaurant  keeper  to  post  signs  reading  "Oleomargarine  used  here." — 
A  restaurant  keeper  who  uses  or  serves  any  oleaginous  substitute  for  butter  and 
who  fails  to  post  signs  reading  "Oleomargarine  used  here"  violates  this  section. 
It  is  insufficient  to  print  such  words  upon  the  bill  of  fare.  People  v.  Wellner 
(1914),  87  Misc.  334,  149  N.  T.  Supp.  998. 

§  52.    Penalties. 

Penalty  for  sale  of  adulterated  milk;  analysis  by  chemist. — Where,  in  an  action 
to  recover  a  penalty  under  this  section  of  said  law,  it  appeared  that  defendant 
exposed  for  sale  milk  which  upon  analysis  by  a  competent  chemist  and  by  the 
best  known  methods  of  test  showed  eighty-nine  and  sixty-nine  one-hundredths  per 
cent  of  water,  the  solids  being  ten  and  thirty-one  one-hundredths  per  cent,  a 
judgment  dismissing  the  complaint  at  the  close  of  palintiffs  case  will  be  reversed 
and  a  new  trial  ordered.    People  v.  Martin  (1915),  88  Misc.  519,  151  N.  T.  Supp.  69. 

§  55.  Licensing  of  milk  gathering  stations  where  milk  is  bought. — On 
and  after  September  first,  nineteen  hundred  and  thirteen,  no  person,  firm, 
association  or  corporation,  shall  buy  milk  or  cream  within  the  state  from 
producers  for  the  purpose  of  shipping  the  same  to  any  city  for  consump- 
tion or  for  manufacture,  unless  such  business  be  regularly  transacted  at 
an  office  or  station  within  the  state  and  unless  such  person,  firm,  associa- 
tion or  corporation  be  duly  licensed  as  provided  in  this  and  the  ensuing 
sections  of  this  article.  Every  such  person,  firm,  association  or  corpora- 
tion before  engaging  or  continuing  in  the  business  of  buying  milk  or 
cream  for  the  purposes  aforesaid,  shall,  annually,  on  or  before  August 
first,  file  an  application  with  the  commissioner  of  agriculture  for  a  license 
to  transact  such  business.  The  application  shall  state  the  nature  of  the 
business,  as  hereinabove  set  forth,  the  full  name  of  the  person  or  corpora- 
tion applying  for  the  license,  and,  if  the  applicant  be  a  firm  or  association, 
the  full  name  of  each  member  of  such  firm,  or  association,  the  city,  town  or 
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village  and  street  number  at  which  the  business  is  to  be  conducted,  and 
such  other  facts  as  the  commissioner  of  agriculture  shall  prescribe.  The 
applicant  shall  further  satisfy  the  commissioner  of  his  or  its  character, 
financial  responsibility  and  good  faith  in  seeking  to  carry  on  such  busi- 
ness. The  commissioner  shall  thereupon  issue  to  such  applicant,  on  pay- 
ment of  ten  dollars,  a  license  entitling  the  applicant  to  conduct  the  business 
of  buying  milk  and  cream  from  producers  for  the  purpose  aforesaid  at  an 
office  or  station  at  the  place  named  in  the  application  until  the  first  day 
September  next  following;  provided,  however,  that  if  the  application  be 
presented  in  the  month  of  July,  and  if  the  applicant  so  elects,  such  license 
may  be  granted  to  begin  on  the  first  day  of  September  next  following  and 
run  for  a  term  of  one  year.  A  license  shall  not  be  issued,  however,  to  any 
applicant  if  during  the  year  preceding  the  filing  of  the  application  a  com- 
plaint from  any  producer  and  seller  of  milk  or  cream  shall  have  been 
filed  with  the  commissioner  against  such  applicant  for  any  of  the  grounds 
specified  in  section  fifty-seven  hereof,  and  such  complaint  shall  have  been 
established  as  true  and  just  to  the  satisfaction  of  the  commissioner  after 
such  complaint  shall  have  been  investigated  by  the  commissioner  in  the 
manner  provided  by  section  fifty-six  hereof.  A  license  shall  not  be  issued 
as  provided  in  this  section,  on  and  after  the  taking  effect  of  this  section, 
unless  the  applicant  for  such  license  shall  file  with  the  application  a  good 
and  sufficient  surety  bond,  executed  by  a  surety  company,  duly  author- 
ized to  transact  business  in  this  state,  in  a  sum  not  less  than  five  thousand 
dollars,  or  shall'  be  relieved  from  such  requirement  as  provided  herein. 
Such  bond  shall  be  approved  as  to  its  form  and  sufficiency  by  the  commis- 
sion of  agriculture. 

Such  applicant  may  in  lieu  of  such  bond  deposit  with  the  commissioner 
of  agriculture  money  or  securities  in  which  the  trustees  of  a  savings  bank 
may  invest  the  moneys  deposited  therein,  as  provided  in  the  banking  law, 
in  an  amount  equal  to  the  sum  secured  by  the  bond  required  to  be  filed  as 
herein  provided. 

The  bond  required  to  be  filed  hereunder  shall  be  given  to  the  commis- 
sioner of  agriculture  in  his  official  capacity  and  shall  be  conditioned  for 
the  faithful  compliance  by  the  licensee  with  the  provisions  of  this  chapter, 
as  hereby  amended,  and  for  the  payment  of  all  amounts  due  to  persons 
who  have  sold  milk  or  cream  to  such  licensee,  during  the  period  that  the 
license  is  in  force.  The  money  or  securities  deposited  with  the  commis- 
sioner of  agriculture,  as  above  provided,  shall  constitute  a  separate  fund 
and  shall  be  held  in  trust  for,  and  applied  exclusively  to,  the  payment  of 
claims  against  the  licensee  making  such  deposit,  arising  from  the  sale  of 
milk  or  cream  to  such  licensee. 

Upon  default  by  the  licensee  in  the  payment  of  any  money  due  for  the 
purchase  of  milk  or  cream,  which  payment  is  secured  by  a  bond  or  the  de- 
posit of  money  or  securities  as  hereinbefore  provided  for,  the  creditor  may 
file  with  the  commissioner  of  agriculture,  upon  a  form  prescribed  by  him, 
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a  verified  statement  of  his  claim.  If  such  creditor  shall  have  reduced 
such  claim  to  judgment  or  shall  thereafter  and  before  the  commencement 
of  the  action  by  the  commissioner  of  agriculture,  as  hereinafter  provided 
for,  reduce  such  claim  to  judgment,  a  transcript  of  such  judgment  shall 
also  be  filed  with  such  commissioner. 

Such  statements  may  be  filled*  at  any  time  during  the  period  of  the 
license  for  purchases  made  during  such  period  and  within  ninety  days 
from  the  termination  of  such  period. 

After  the  expiration  of  ninety  days  from  the  termination  of  any  license 
period  the  commissioner  of  agriculture  shall,  by  proper  action  wherein  aU 
such  creditors  and  any  surety  upon  any  bond  given  as  hereinbefore  pro- 
vided for  and  the  licensee  shall  be  parties,  proceed  to  determine  the  amount 
due  each  such  creditor,  and  the  judgment  rendered  in  such  action  shall 
be  enforced  ratably  for  such  creditors  against  the  surety  on  the  bond,  if 
one  there  be,  or  against  the  moneys  or  securities  deposited  as  hereinbefore 
provided  for.  If  any  such  creditor  shall  have  reduced  his  claim  to  judg- 
ment such  judgment  shall  be  presumptive  proof  of  the  amount  due  such 
creditor  in  any  action  brought  by  the  commissioner  of  agriculture,  as  here- 
inbefore provided  for. 

Every  bond  given  pursuant  to  the  provisions  hereof  shall  be  applicable, 
in  the  first  instance,  to  the  payment  of  all  claims  arising  during  the  license 
period  for  which  such  bond  shall  continue,  and  filed  either  during  such 
period  or  within  ninety  days  after  the  expiration  thereof.  If  all  such 
claims  shall  be  paid  the  balance  available  upon  such  bond  shall  be  devoted 
to  the  extinguishment  ratably  of  claims  arising  during  such  license  period, 
but  for  which  statements  shall  not  have  been  filed  until  after  ninety  days 
after  the  expiration  of  such  period. 

All  moneys  and  securities,  deposited  as  herein  provided  for,  shall  be 
applicable,  in  the  first  instance,  to  the  extinguishment  of  claims,  properly 
filed,  arising  during  the  license  period  for  which  such  moneys  or  securities 
were  originally  deposited  and  if,  after  the  extinguishment  of  such  claims, 
there  shall  be  a  surplus  remaining  such  surplus  shall  be  devoted  to  extin- 
guishment of  claims  arising  during  any  preceding  license  period  which 
were  properly  filed  as  hereinbefore  provided,  all  claims  for  any  one  license 
period  to  be  of  a  parity.  Any  surplus  remaining  after  the  extinguishment 
of  such  prior  claims  shall  be  added  to  the  moneys  or  securities  then 
on  deposit  with  the  commissioner  of  agriculture  or,  if  there  be  at  that 
time  on  file  with  such  commissioner  a  bond  given  pursuant  to  this  sec- 
tion, or  if  there  be  then  on  deposit  with  such  commissioner  additional 
moneys  or  securities  deposited  as  herein  provided  for,  and  if  such  bond 
or  such  moneys  or  securities,  as  the  case  may  be,  shall,  in  the  opinion  of 
the  commissioner  of  agriculture,  be  sufficient,  such  surplus  shall  be  returned 
to  the  licensee. 


*  So  in  original. 
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A  person  or  corporation  licensed  hereunder  shall  make  a  verified  state- 
ment of  his  or  its  disbursements  during  a  period  to  be  prescribed  by  the 
commissioner  of  agriculture,  containing  the  names  of  the  persons  from 
whom  such  products  were  purchased,  and  the  amount  due  to  the  vendors 
thereof.  Such  statement  shall  be  submitted  to  the  commissioner  of  agri- 
culture when  requested  by  him  and  shall  be  in  the  form  prescribed  by  such 
commissioner.  If  it  appears  from  such  statement  or  other  facts  ascer- 
tained by  the  commissioner  of  agriculture,  upon  inspection  or  investigation 
of  the  books  and  papers  of  such  licensee  as  authorized  by  section  fifty-six 
of  this  chapter,  that  the  security  afforded  to  persons  selling  milk  and 
cream  to  such  licensee  by  the  bond  executed  or  deposit  made  by  such  licensee 
as  herein  provided  does  not  adequately  protect  such  vendors,  the  com- 
missioner of  agriculture  may  require  such  licensee  to  give  an  additional 
bond  or  to  deposit  additional  money  or  securities,  to  be  executed  or 
deposited  as  above  provided,  in  a  sum  to  be  determined  by  the  commis- 
sioner, but  not  exceeding  by  more  than  twenty-five  per  centum  the  maxi- 
mum amount  paid  out  by  such  licensee  to  sellers  of  milk  in  any  one  month : 
Provided,  however,  that  the  maximum  amount  of  the  bond  or  deposit 
required  from  any  applicant  under  the  provisions  of  this  section  shall  be 
one  hundred  thousand  dollars;  and  that  any  applicant  filing  a  bond  or 
depositing  money  or  securities  in  such  maximum  amount  shall  be  exempted 
from  filing  either  the  statements  of  milk  purchased,  or  the  statements  of 
disbursements  in  this  section  provided  for. 

If  the  applicant  for  a  license  under  this  section  be  a  person  or  a  domestic 
corporation,  the  commissioner  of  agriculture  may,  notwithstanding  the 
provisions  of  this  section,  if  satisfied  from  an  investigation  of  the  financial 
condition  of  such  person  or  domestic  corporation  that  such  person  or 
corporation  is  solvent  and  possessed  of  sufficient  assets  to  reasonably  assure 
compensation  to  probable  creditors,  by  an  order  filed  in  the  department 
of  agriculture,  relieve  such  person  or  corporation  from  the  provisions  of 
this  section  requiring  the  filing  of  a  bond. 

The  term  ' 'station' '  or  "milk  gathering  station,"  as  used  in  this  and 

the  ensuing  sections  of  this  article,  shall  include  an  established  office  where 

the  business  of  buying  milk  or  cream  as  herein  provided  is  carried  on, 

with  or  without  a  place   or  premises  in  connection  therewith   for  the 

physical  handling  of  milk  or  cream.     (Added  by  L.  1913,  ch.  408,  and 

amended  by  L.  1915,  ch.  651,  in  effect  May  18,  1915.) 

Application. — The  Commissioner  of  Agriculture  (1)  shall  demand  that  a  license 
be  taken  out  under  section  55  for  all  purchases  of  milk  made  within  the  State  of 
New  York  for  the  purpose  of  shipping  same  to  any  city  for  consumption  or  for 
manufacture  thereof  into  human  food,  irrespective  of  whether  or  not  such  pur- 
chase is  made  from  dairymen;  (2)  He  shall  construe  section  55  to  read:  "No 
person,  etc.,  shall  buy  milk  within  the  State  of  New  York,  (a)  for  the  purpose  of 
shipping  the  same  to  any  city  for  consumption,  or  (b)  for  the  manufacture  thereof 
into  butter,  etc.,  etc.;"  (2a)  The  term  "shipping"  in  section  55  and  "shipment"  in 
section  61  shall  be  construed  to  include  all  methods  of  transportation  Including 
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horse  drawn  vehicles;  (3)  The  term  "milk"  as  used  in  this  section  shall  include 
cream;  (4)  Separated  cream  is  a  manufacture  of  milk;  (5)  He  shall  require  a 
license  to  be  obtained  under  the  provision  of  section  55  from  a  party  buying  milk 
from  which  he  separates  the  cream,  shipping  such  cream  to  a  city  for  consumption. 
Rept.  of  Atty.  GenL  (1915),  p.  41^ 

§  58.  Certiorari  to  review. — The  action  of  the  commissioner  of  agricul- 
ture in  refusing  to  grant  a  license,  or  in  revoking  a  license  granted  under 
section  fifty-five,  shall  be  subject  to  review  by  writ  of  certiorari,  and  if 
such  proceedings  are  begun  to  review  the  revocation  of  license,  the  license 
shall  be  deemed  to  be  in  full  force  and  effect  until  the  final  determination 
of  certiorari  proceedings  and  all  appeals  therefrom.  (Added  by  L.  1913, 
ch.  408,  and  amended  by  L.  1915,  ch.  651,  in  effect  May  18, 1915.) 

§  59.  Becords  to  be  kept. — Every  proprietor  of  a  milk  gathering  sta- 
tion shall  keep,  in  such  form  as  the  commissioner  of  agriculture  may  pre- 
scribe, a  record  of  transactions  of  purchases  of  milk  or  cream  by  him  and 
he  shall,  at  least  semi-monthly,  deliver  to  each  person  from  whom  he 
receives  or  purchases  milk  or  cream,  and  in  the  unit  of  measure  used  in 
computing  the  amount  due  therefor,  an  itemized  statement  of  the  several 
amounts  or  quantities  of  such  milk  or  cream  so  received  or  purchased  at 
such  milk  station  from  such  person  during  the  prior  half  month  or,  if 
statements  are  delivered  more  frequently  than  semi-monthly,  during  that 
period  of  time  which  has  elapsed  since  the  delivery  of  such  last  prior 
statement.  If  the  milk  or  cream  is  purchased  or  received  on  a  butter  fat 
basis,  such  statement  shall  include  the  percentage,  or  average  percentage 
of  butter  fat  contained  in  said  milk  or  cream  as  determined  by  tests  peri- 
odical or  otherwise.  Every  such  proprietor  of  a  milk  gathering  station 
shall  post  in  a  conspicuous  place  in  such  milk  station,  a  schedule  of  the 
prices  being  paid  for  milk  or  cream  including  the  premiums  paid  or  deduc- 
tions made,  if  any,  for  milk  or  cream  containing  milk  fat  either  in  excess 
or  in  lesser  amount  than  the  agreed  standard,  and  shall  keep  a  correct 
account  of  all  the  milk  or  cream  daily  received  or  purchased  from  each 
person  at  such  milk  station  which  account  shall  be  open  to  inspection  by 
said  person.  (Added  by  L.  1913,  ch.  408,  and  amended  by  L.  1915,  ch. 
651,  in  effect  May  18, 1915.) 

§  104.  Compensation  for  slaughter  of  animals  on  account  of  foot  and 
month  disease  or  anthrax. — In  the  event  of  the  breaking  out  within  the  state 
of  foot  and  mouth  disease  or  anthrax,  the  control,  suppression  or  eradica- 
tion of  which  involves  the  general  condemnation  and  slaughter  of  cattle, 
sheep  or  swine  and  the  disposal  of  the  carcasses  thereof  by  state  authorities 
in  the  interest  of  public  health  and  welfare,  the  owner  of  each  such  animal 
slaughtered  shall  receive  compensation  for  each  animal  slaughtered.  The 
amount  to  be  paid  for  each  animal,  pursuant  to  the  provisions  of  this 
section,  shall  be  fixed  by  a  board  of  appraisal,  to  consist  of  the  commis- 
sioner of  agriculture,  or  his  duly  accredited  representative,  and  a  repre- 
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sentative  of  the  owner,  appointed  by  the  owner.  If  in  any  case  the  mem- 
bers of  such  board  fail  to  agree,  they  shall  choose  a  third  member  of  such 
board,  and  the  findings  of  a  majority  shall  be  final.  Valuations  in  all 
cases  shall  be  made  on  the  basis  of  the  utility  value  of  the  slaughtered 
animals  as  producing  and  breeding  animals.  The  determination  of  such 
board  as  to  the  amount  to  be  paid  by  the  state  to  any  owner  for  any 
such  animal  shall  be  final,  and  a  certificate  of  appraisal  shall  be  issued 
tinder  the  hands  of  a  majority  of  such  board  to  the  owner.  Such  certifi- 
cate shall  be  verified  by  the  members  of  the  board  of  appraisal  signing  the 
same.  The  amounts  found  to  be  due  by  an  appraisal  under  this  section 
shall  be  paid,  upon  the  audit  and  warrant  of  the  comptroller,  to  the  owners 
entitled  thereto,  upon  presentation  of  proper  certificates  of  appraisal. 
Awards  not  paid  within  thirty  days  from  the  making  thereof  shall  bear 
interest  at  the  rate  of  six  per  centum  per  annum,  unless  moneys  appro- 
priated therefor  were  available  within  said  thirty  days.  The  other  pro- 
visions of  this  article  relating  to  appraisal  and  amount  of  compensation 
shall  not  apply  to  the  destruction  of  animals  under  this  section  where  the 
conditions  exist  as  herein  provided.  (Added  by  L.  1915,  ch.  586,  in  effect 
May  11,  1915,  in  place  of  former  §  104,  repealed  by  L.  1909,  ch.  232.) 

§  200.    Prohibition  as  to  adulterated  or  misbranded  food. 

Libel. — Words  charging  that  the  eating  of  ice  cream  manufactured  by  plaintiff 
resulted  in  death  are  libelous  per  se.  Larsen  v.  Brooklyn  Daily  Eagle  (1914), 
165  App.  Dlv.  4,  150  N.  Y.  Supp.  464. 

§  220.  Statements  to  be  attached  to  packages. — No  manufacturer,  firm, 
association,  corporation  or  person  shall  sell,  offer  or  expose  for  sale  in  this 
state  any  commercial  fertilizer  or  any  material  to  be  used  as  a  fertilizer, 
the  selling  price  of  which  exceeds  five  dollars  per  ton,  unless  such  com- 
mercial fertilizer  or  material  to  be  used  as  a  fertilizer  shall  be  accom- 
panied by  or  shall  have  affixed  to  each  and  every  package  in  a  conspicuous 
place  on  the  outside  thereof,  a  plainly  printed  statement  which  shall 
certify  as  follows: 

1.  The  number  of  pounds  in  the  package. 

2.  The  name,  brand,  or  trade  mark  under  which  it  is  to  be  sold,  and 
in  the  case  of  agricultural  lime  its  particular  form  and  in  the  case  of 
nitrogen  the  source  from  which  derived. 

3.  The  name  and  principal  address  of  the  manufacturer  or  person 
responsible  for  the  placing  of  the  commodity  upon  the  market, 

4.  The  minimum  per  centum  of  each  of  the  following  constituents  which 
may  be  contained  therein : 

(a)  Nitrogen. 

(b)  Available  phosphoric  acid,  except  that  in  cases  of  undissolved  bone, 
basic  slag  phosphate,  wood  ashes,  untreated  phosphate  rock,  garbage  tank- 
age and  pulverized  natural  manures,  the  minimum  per  centum  of  total 
phosphoric  acid  may  be  substituted  therefor. 


16  AGRICULTURAL  LAW. 

f  262.  Apples;  packing  and  sale.  L.  1915,  ch.  217. 

(c)  Potash  soluble  in  distilled  water. 

(d)  In  the  case  of  agricultural  lime,  the  minimum  per  centum  of  cal- 
cium oxide.  If  any  commercial  fertilizer  or  material  to  be  used  as  a  fer- 
tilizer, the  selling  price  of  which  exceeds  five  dollars  per  ton,  be  sold, 
offered  or  exposed  for  sale  in  bulk  such  printed  statement  shall  accom- 
pany every  lot  and  parcel  so  sold,  offered  or  exposed  for  sale.  That  por- 
tion of  the  statement  required  by  this  section,  relating  to  the  quality  of 
commercial  fertilizer  or  material  to  be  used  as  a  fertilizer,  shall  be  known 
and  recognized  as  the  guaranteed  analysis.  (Amended  by  L.  1910,  ch. 
435,  and  L.  1915,  ch.  72,  in  effect  Jan.  1,  1915.) 

§  262.  Grades  and  classes  of  apples;  packing  and  sale. — That  the  stand- 
ard grades  or  classes  for  apples  grown  in  this  state  when  packed  in  closed 
packages  shall  be  as  follows: 

First:  "New  York  standard  fancy  grade"  shall  consist  of  apples  of 
one  variety,  which  are  well  grown  specimens,  hand-picked,  properly 
packed,  of  good  color  for  the  variety,  normal  shape,  free  from  dirt,  dis- 
eases, insect  and  fungus  injury,  bruises  and  other  defects  except  such  as 
are  necessarily  caused  in  the  operation  of  packing;  or  apples  of  one 
variety  which  are  not  more  than  five  per  centum  below  the  foregoing 
specifications  on  a  combination  of  all  defects  or  two  per  centum  on  any 
single  defect. 

Second:  "New  York  standard  A  grade"  shall  consist  of  apples  of 
one  variety  which  are  well  grown  specimens,  hand-picked,  properly  packed, 
normal  shape,  practically  free  from  dirt,  diseases,  insect  and  fungus  injury, 
bruises  and  other  defects  except  such  as  are  necessarily  caused  in  the 
operation  of  packing;  or  apples  of  one  variety  which  are  not  more  than 
ten  per  centum  below  the  foregoing  specifications  on  a  combination  of  all 
defects  or  five  per  centum  on  any  single  defect.  No  apples  in  this  grade 
shall  show  less  than  thirty-three  and  one-third  centum  of  good  color  for 

the  variety. 

Third:  "New  York  standard  B  grade"  shall  consist  of  apples  of  one 
variety  which  are  well  matured,  hand-picked,  properly  packed,  practically 
normal  shape,  practically  free  from  dirt,  diseases,  insect  and  fungus 
injury;  or  apples  of  one  variety  which  are  not  more  than  fifteen  per 
centum  below  the  foregoing  specifications  on  a  combination  of  all  defects 
or  five  per  centum  on  any  single  defect. 

Fourth:  "Ungraded."  Apples  not  conforming  to  the  foregoing  speci- 
fications of  grade,  or,  if  conforming,  are  not  branded  in  accordance  there- 
with, shall  be  classed  as  ungraded  and  so  branded.  The  minimum  size  of 
the  fruit  in  the  package  shall  also  be  branded  upon  it  as  hereinafter 
specified  and  in  addition  to  the  other  marks  hereinafter  required. 

The  marks  indicating  grade  as  above  prescribed  may  be  accompanied 
by  any  other  designation  of  grade  or  brand  if  that  designation  or  brand 
is  not  inconsistent  with  or  marked  more  conspicuously  than  the  one  of  the 
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said  four  marks  which  is  used  on  the  said  package.  Apples  packed  and 
branded  in  accordance  with  the  United  States  law  approved  August  third, 
nineteen  hundred  and  twelve,  shall  be  exempt  from  the  provisions  of  this 
act. 

The  minimum  size  of  the  fruit  in  all  classes  or  grades,  including  the 
ungraded,  shall  be  determined  by  taking  the  transverse  diameter  of  the 
smallest  fruit  in  the  package  at  right  angles  to  the  stem  and  blossom  end. 
Minimum  sizes  shall  be  stated  in  variations  of  one-quarter  of  an  inch,  like 
two  inches,  two  and  one-quarter  inches,  two  and  one-half  inches,  two  and 
three-quarter  inches,  three  inches,  three  and  one-quarter  inches,  and  so 
on,  in  accordance  with  the  facts. 

Minimum  sizes  may  be  designated  by  figures  instead  of  words.  The 
word  "minimum"  may  be  designated  by  using  the  abbreviation  "min." 

A  tolerance  or  variation  of  five  per  centum  on  size  shall  be  allowed  in 
all  classes,  but  such  five  per  centum  shall  not  be  in  addition  to  the  varia- 
tions or  tolerances  for  defects  provided  in  grades  "Fancy,"  "A"  and 
"B." 

(A)  Every  closed  package  containing  apples  grown  in  the  state  of  New 
York  which  is  sold,  offered  or  exposed  for  sale,  or  packed  for  sale,  or 
transported  for  sale  by  any  person  shall  bear  upon  the  outside  of  one  end 
in  plain  letters  and  figures  the  name  and  address  of  the  packer  or  the 
person  by  whose  authority  the  apples  were  packed  and  the  package  marked, 
the  true  name  of  the  variety,  the  grade  or  class  of  the  apples  therein  con- 
tained and  the  minimum  size  of  the  fruit  in  the  packages.  If  the  true 
name  of  the  variety  shall  not  be  known  to  the  packer  or  the  person  by 
whose  authority  the  package  is  packed  or  branded,  then  such  variety  shall 
be  designated  as  "unknown."  Every  package  of  apples  which  is  repacked 
shall  bear  the  name  and  address  of  the  repacker  or  the  name  of  the  person 
by  whose  authority  it  is  repacked  in  place  of  that  of  the  original  packer. 

(B)  The  marks  or  brands  as  prescribed  by  this  act  shall  be  in  block 
letters  and  figures  of  size  of  not  less  than  thirty-six  point  Qothic. 

(C)  It  shall  be  unlawful  for  any  person  within  the  state  to  sell,  offer 
or  expose  for  sale,  or  pack  for  sale,  or  transport  for  sale  apples  which  are 
adulterated  or  misbranded  within  the  meaning  of  this  act. 

(D)  For  the  purposes  of  this  act  apples  packed  in  a  closed  package 
shall  be  deemed  to  be  misbranded. 

First.    If  the  package  shall  fail  to  bear  the  statements  required  by  this 

act. 

Second.  If  the  package  shall  be  falsely  branded  or  shall  bear  any  state- 
ment, design  or  device  regarding  such  apples  which  is  false  or  misleading, 
or  if  the  package  bears  any  statement,  design,  or  device,  indicating  that 
the  apples  contained  therein  are  a  given  New  York  "standard  grade"  and 
said  apples  when  packed  or  repacked  do  not  conform  to  the  requirements 
of  such  grade. 

(E)  For  the  purposes  of  this  act  apples  packed  in  closed  packages 
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shall  be  deemed  to  be  adulterated  if  their  quality  or  grade  when  packed  or 
repacked  does  not  conform  to  the  marks  upon  the  package. 

(F)  Any  person  who  misbrands  or  adulterates  apples  within  the  mean- 
ing of  this  act,  or  who  violates  any  of  the  provisions  of  this  act  shall,  upon 
conviction  thereof,  forfeit  and  pay  to  the  people  of  the  state  of  New  York 
a  sum  of  not  less  than  twenty-five  dollars  nor  more  than  fifty  dollars  for 
the  first  violation  and  not  less  than  fifty  dollars  nor  more  than  a  hundred 
dollars  for  each  subsequent  violation. 

(G)  No  person  shall  be  prosecuted  under  the  provisions  of  this  act  when 
he  can  establish  satisfactory  evidence  to  the  effect  that  he  was  not  a  party 
to  the  packing  and  grading  of  such  articles  and  had  no  knowledge  that  the 
same  were  misbranded  or  illegally  packed,  or  when  he  can  establish  a 
guaranty,  signed  by  the  person  from  whom  he  received  such  articles,  to 
the  effect  that  the  same  are  not  adulterated  or  misbranded  within  the 
meaning  of  this  act.  Said  guaranty,  or  said  satisfactory  evidence,  to 
afford  protection,  shall  contain  the  true  name  and  address  of  the  party 
or  parties  from  whom  said  articles  were  received,  or  who  made  the  sale  or 
shipment  of  such  articles  to  such  person. 

(H)  Definitions.  The  word  "person"  as  used  herein  shall  be  construed 
to  include  both  the  singular  and  plural,  individuals,  corporations,  copart- 
nerships, companies,  societies  and  associations.  The  act,  omission  or 
failure  of  any  officer,  agent,  servant  or  employee  acting  within  the  scope 
of  his  employment  or  office  shall  be  deemed  the  act,  omission  or  failure 
of  the  principal.  The  words  "closed  package"  shall  mean  a  box,  barrel  or 
other  package,  the  contents  of  which  cannot  be  seen  or  inspected  when  such 
package  is  closed. 

(I)  No  person  shall  on  behalf  of  any  other  person  pack  any  apples 
for  sale  or  transportation  contrary  to  the  provisions  of  this  act. 

(J)  This  act  shall  not  apply  to  apples  actually  transported  in  barrels 
to  storage  within  this  state  until  the  same  are  sold,  offered  or  exposed  for 
sale,  packed  for  sale,  or  transported  for  sale.  Regulations  and  require- 
ments herein  in  relation  to  transportation  shall  not  apply  to  common 
carriers.  (Amended  by  L.  1911,  ch.  511,  and  L.  1915,  ch.  217,  in  effect 
July  1,  1915.) 

L.  1915,  eh.  217,  f  2.  Chapter  four  hundred  and  eighteen  of  the  laws  of  nineteen 
hundred  and  fourteen,  entitled  "An  act  to  regulate  the  grading,  packing,  marking, 
shipping  and  sale  of  apples,"  is  hereby  repealed. 

§  264.  Damages  accruing  from  sale  of  trees. — Nothing  contained  in  sec- 
tion two  hundred  and  sixty-three  or  any  other  section  of  this  chapter  shall 
be  construed  to  deprive  a  purchaser  of  any  fruit-bearing  tree  of  his  remedy 
at  law  in  a  civil  action  to  recover  damages  sustained  by  reason  of  such 
trees  proving  untrue  to  name  as  specified  on  the  label.  Such  damages 
may  be  recovered  in  a  civil  action  by  the  purchaser  of  such  fruit-bearing 
trees  or  by  his  personal  representative  or  assignee  at  any  time  prior  to  the 
third  bearing  year,  provided  the  purchaser  notifies  the  seller  as  soon  as 
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he  has  reason  to  believe  that  such  trees  are  not  true  to  name.  In  any 
action  to  recover  damages  suffered  by  the  purchaser  by  reason  of  any 
fruit  tree  or  trees  not  being  of  the  name  or  variety  under  which  they  were 
tagged  and  sold,  the  seller  shall  have  the  burden  of  proof  in  establishing 
that  any  contract  or  any  provision  of  any  such  contract  exempting  the 
seller  from  liability  or  limiting  his  liability  was  agreed  to  by  the  purchaser. 
In  every  case  of  a  sale  of  fruit-bearing  trees  in  lots  of  twenty-five  or 
more,  the  seller  must  at  once  furnish  the  purchaser  a  copy  of  such  contract 
upon  the  face  of  which  shall  be  plainly  printed  the  following:  "In  any 
action  to  recover  damages  suffered  by  the  purchaser  by  reason  of  any 
fruit  tree  or  trees  not  being  of  the  name  or  variety  under  which  they 
were  tagged  and  sold,  the  seller  shall  have  the  burden  of  proof  in  estab- 
lishing that  any  contract  or  any  provision  of  any  such  contract  exempting 
the  seller  from  liability  or  limiting  his  liability  was  agreed  to  by  the 
purchaser."  The  seller  must  also  accompany  the  shipment  of  such  trees 
with  an  itemized  list  of  the  same,  which  lists*  shall  also  give  the  name 
of  the  county  and  state  where  the  trees  covered  by  it  were  grown,  the  age 
of  the  trees,  and  the  name  and  address  of  the  person  for  whom  the  trees 
were  grown,  if  requested  by  letter  or  in  writing  on  the  contract  by  the  pur- 
chaser at  the  time  of  purchase.  Within  five  days  after  the  receipt  by  the 
purchaser  of  the  trees  and  the  list  thereof  the  purchaser  shall  compare  and 
notify  the  seller  of  any  discrepancy  between  the  list  and  the  labels  on 
such  trees.  (Added  by  L.  1914,  ch.  367 ;  and  amended  by  L.  1915,  ch.  127, 
in  effect  Mch.  24,  1915.) 

§  282.    Definitions  as  used  in  this  article. 

A  commission  merchant  who  receives  a  consignment  of  goods  to  turn  over  and 
deliver  to  another  and  does  so  deliver  them  to  another  for  sale,  the  law  does  not 
require  the  taking  out  of  a  license  for  the  receiving  and  turning  over  of  such 
goods,  but  if  such  receiver  also  receives  other  farm  produce  on  consignment  which 
he  sells  on  commission,  then  such  receiving  and  selling  requires  him  to  take  out  a 
license  as  a  commission  merchant    Kept  of  Atty.  GenL  (1915),  p.  82. 

The  term  "meats"  does  not  include  live  cattle,  sheep,  and  hogs.  Rept  of  Atty. 
Genl.  (1915),  p.  40. 

The  purpose  of  this  section  was  to  relieve  merchants  and  others  engaged  in 
selling  produce  for  consumption  from  the  necessity  of  obtaining  a  license  and 
complying  with  the  other  requirements  of  the  statute,  and  it  must  be  assumed 
that  the  applicant  for  the  license  Indicated  its  intention  to  conduct  the  business 
of  receiving  and  selling  farm  produce  for  resale,  and  the  burden  of  proving  that 
the  particular  consignments  in  question  were  sold  by  it  for  consumption  is  upon 
defendant,  the  principal  on  the  bond.    Huson  v.  Brown  (1915),  90  Misc.  175. 

§  284.    Bond. 

Action  upon  bond;  rights  of  surety;  waiver  of  right  to  question  constitutionality 
of  statute. — An  action  upon  a  bond  given  pursuant  to  this  section  by  an  applicant 
for  a  license  to  do  business  as  a  commission  merchant  in  farm  produce  may  be 
brought  by  the  commissioner  of  agriculture  and  the  surety  will  be  deemed  to 
have  assented  thereto.  The  principal  by  giving  the  bond  and  receiving  produce 
as  a  licensed  commission  merchant  waived  its  right  to  question  the  constitutionality 
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of  the  statute  pursuant  to  which  the  bond  was  given,  and  the  surety  stands  in  no 
better  position.    Huson  v.  Brown  (1915),  90  Misc.  175. 

§  291.  State  fair  commission. — The  state  fair  commission  shall  consist 
of  seven  members,  of  whom  the  president  of  the  senate  and  the  commis- 
sioner of  agriculture  shall  ex  officio  constitute  two.  The  remaining  five 
members  of  such  commission  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate  as  hereinafter  provided.  The 
terms  of  the  five  appointive  members  of  such  commission  in  office  when 
this  section  as  hereby  amended  takes  effect  shall  expire  on  March  first, 
nineteen  hundred  and  fifteen.  On  or  before  March  first,  nineteen  hundred 
and  fifteen,  the  governor  shall,  by  and  with  the  advice  and  consent  of  the 
senate,  appoint  five  members  of  such  commission  to  succeed  those  whose 
terms  expire  as  hereinabove  provided,  for  terms  of  one,  two,  three,  four  and 
five  years,  respectively,  so  that  the  term  of  one  member  of  such  commis- 
sion shall  expire  on  March  first  of  each  year.  A  successor  to  a  member 
of  such  commission  shall  be  appointed,  in  like  manner,  annually  for  a  full 
term  of  five  years.  The  president  of  the  senate  shall  be  the  presiding 
officer  of  the  commission.  The  appointed  members  of  the  commission  shall 
receive  an  annual  salary  of  two  thousand  dollars,  and  all  the  members  of 
such  commission  shall  receive  their  actual  and  necessary  expenses  in  the 
discharge  of  their  official  duties,  to  be  paid  on  the  certificate  of  the  com- 
missioner of  agriculture  and  the  audit  and  warrant  of  the  comptroller. 
(Amended  by  L.  1910,  ch.  366,  L.  1913,  ch.  814,  and  L.  1915,  ch.  45,  in 
effect  Mch.  9,  1915.) 

§  292.    State  Fair. 

Futurity  races. — The  State  Fair  Commission  has  no  right  to  provide  for  futurity 
races  beyond  the  year  in  which  said  races  are  scheduled  for.  Rept  of  Atty.  Genl. 
(1915),  p.  174. 

§  294.    Receipts  and  disbursements. 

Payment  of  receipts. — The  Commission  is  not  subject  to  the  provisions  of  sec- 
tion 37  of  the  State  Finance  Law  requiring  monthly  payments  of  all  balances  to 
the  State  Treasurer,  but  the  provisions  of  this  section  of  the  Agricultural  Law 
are  imperative  as  to  the  annual  report  and  payment  to  the  State  Treasurer  of  any 
balance  then  on  hand.    Rept.  of  Atty.  Genl.  (1915),  p.  174. 

AGRICULTURE. 

School  on  Long  Island,  management;  Education  L.,  §  1186.  See  State  School 
at  Morrisville. 

AMERICAN  INSTITUTE  OF  ARCHITECTS. 

L.  1915,  ch.  119. — An  act  In  relation  to  the  purposes,  powers  and  organisation  of 
the  American  Institute  of  Architects.     (In  effect  Mch.  24,  1915.) 

§  1.  The  American  Institute  of  Architects,  a  corporation  organized 
under  and  by  virtue  of  the  provisions  of  chapter  three  hundred  and  nine- 
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teen  of  the  laws  of  eighteen  hundred  and  forty-eight,  entitled  "An  act 
for  the  incorporation  of  benevolent,  charitable,  scientific  and  missionary 
societies,"  by  a  certificate  of  incorporation  duly  filed  in  the  office  of  the 
secretary  of  state  on  the  fifteenth  day  of  April,  eighteen  hundred  and 
fifty-seven,  shall  have,  in  addition  to  such  powers  as  are  conferred  upon  it 
by  general  provisions  of  law,  the  following  powers: 

1.  It  may  carry  on  its  business  and  exercise  its  corporate  powers  beyond 
the  limits  of  the  state,  but  the  principal  office  of  the  corporation  must  be 
located  within  this  state  and  the  general  books  of  the  corporation  kept 
thereat. 

2.  It  may  establish  one  or  more  branches  or  chapters  in  any  other  state, 
the  district  of  Columbia,  or  in  any  part  of  the  territories  or  dependencies 
of  the  United  States  of  America,  and  for  either  of  said  purposes  may  take, 
by  devise  of  bequest,  hold,  purchase,  mortgage,  sell  and  convey,  or  other- 
wise dispose  of  such  real  and  personal  property  without  this  state  as  may 
be  appropriate  therefor;  but  nothing  in  this  section  shall  be  construed  as 
exempting  from  taxation  property  to  any  amount  additional  to  that  now 
allowed  to  it  under  existing  laws,  nor  to  authorize  it  to  hold  or  take  by 
any  devise  or  bequest  property  in  excess  of  the  amount  which  is  now 
authorized  so  to  take  by  general  provisions  of  law. 

3.  It  may  provide  in  its  constitution  and  by-laws  for  annual  and  special 
elections  by  its  members  or  by  members  of  its  branches  or  chapters,  or  by 
either  or  both  such  classes  of  electors,  of  representatives  or  delegates,  either 
at  large  or  from  such  chapters  or  organizations,  and  for  an  annual  assembly 
or  convention,  and  for  special  assemblies  or  conventions  of  such  repre- 
sentatives or  delegates ;  and  such  representatives  or  delegates,  when  assem- 
bled under  the  name  and  in  the  manner  directed  by  its  constitution  and 
by-laws,  shall  have  and  may  exercise  all  the  powers,  rights  and  privileges 
of  an  annual  and  of  special  meetings  of  the  corporation  respectively. 

4.  It  may  prescribe  in  its  constitution  and  by-laws  for  the  time  and 
place  of  holding  such  assemblies  or  conventions,  or  of  holding  the  annual 
meeting;  and  it  may  prescribe  in  its  constitution  and  by-laws  that  the 
time  and  place  of  holding  such  annual  assembly  or  convention  or  meeting, 
or  of  holding  any  special  assembly,  convention  or  meeting,  may  be  fixed 
from  time  to  time  by  the  trustees ;  and  it  may  hold  any  annual  or  special 
assembly  or  convention  or  meeting,  and  any  meeting  of  its  trustees,  without 
the  state. 

5.  It  may  provide  in  its  constitution  and  by-laws  that  during  the  interval 
between  meetings  of  its  board  of  trustees,  all  powers  and  authority  of  said 
board  shall  be  exercised  by  an  executive  committee  thereof  to  be  chosen 
from  their  number. 

§  2.  Except  as  herein  provided,  it  shall  be  subject  to  all  the  restric- 
tions and  liabilities  to  which  it  would  have  been  subject  but  for  this  act. 
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Code  Civ.  Pro.  ||  231, 1344.    Appellate  terms  in  1st  and  2nd  depts.     L.  1915,  ch.  553. 

AKEBICAH  SCENIC  SOCIETY. 
See  Hlitorlo  Placet. 

ANIMALS. 
Compensation  for  domestic  slaughtered;  Agr.  X.,  |  104. 
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Code  of  Civil  Procedure. 

§  231.  Beargument,  et  cetera,  when  cause  to  be  heard  in  another  depart- 
ment.— Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices  qualified 
to  hear  the  appeal  are  equally  divided,  the  court  must  direct  the  same 
to  be  sent  to  another  department  to  be  specified  in  the  order  to  be  there 
heard  and  determined.  Where  in  any  case  when  an  appeal  to  the  appellate 
division  of  any  department  comes  on  for  argument,  and  the  justice  before 
whom  the  action  was  tried  or  who  granted  the  order  appealed  from,  is  a 
member  of  such  appellate  division,  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  the  court  may  grant,  an  order 
directing  that  such  appeal  be  sent  to  an.  adjoining  department  to  be 
specified  in  the  order,  to  be  there  heard  and  determined.  The  appellate 
division  may  in  any  other  appeal  make  an  order  in  the  futherance  of 
justice,  directing  that  such  appeal  be  sent  to  the  appellate  division  of  any 
department  to  be  there  heard  and  determined.  (Amended  by  L.  1915,  ch. 
553,  in  effect  May  8,  1915.) 

§  1344.  Appeal,  where  and  how  heard;  appellate  term  of  the  supreme 
court  for  the  first  and  second  departments. 

1.  An  appeal  taken  as  prescribed  in  this  title  must  be  heard  by  the 
appellate  division  of  the  supreme  court,  except  that  appeals  from  judg- 
ments or  orders  of  the  municipal  court  of  the  city  of  New  York,  or  from 
judgments  or  orders  of  the  city  court  of  the  city  of  New  York  may  be 
heard  either  by  the  appellate  division  of  the  supreme  court  or  by  not  less 
than  three  justices  of  the  supreme  court  in  each  of  the  first  and  second 
judicial  departments,  who  shall  be  designated  for  that  purpose  by  the 
justices  of  the  appellate  division  sitting  in  said  departments  and  who  shall 
be  known  as  the  appellate  term  of  the  supreme  court  in  the  first  and  second 
departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by  an 
appellate  term  constituted  as  herein  provided,  the  justices  thereof  or  a 
justice  of  the  appellate  division  in  the  same  department  may  allow  a 
further  appeal  to  be  taken  from  that  determination  to  said  appellate 
division. 

3.  Appeals  from  inferior  courts  heretofore  heard  by  the  superior  court 
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of  Buffalo  shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department  or  by  such  justice  or  justices  of  the 
supreme  court  as  may  be  designated  for  that  purpose  by  the  justices  of  the 
appellate  division  of  said  department. 

4.  The  provisions  of  title  fourth  of  this  chapter,  relating  to  the  hearing 
of  appeals  taken  in  the  supreme  court  and  to  subsequent  proceedings 
thereupon,  apply  to  an  appeal  taken  as  prescribed  in  this  title,  except 
as  specified  in  the  next  following  section  and  except  as  otherwise  provided 
in  a  statute  enacted  by  the  legislature  in  the  year  nineteen  hundred  and 
fifteen,  entitled  "An  act  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court,  its  justices 
and  officers."     (Amended  by  L.  1915,  ch.  623,  in  effect  May  14,  1915.) 

Code  of  Criminal  Procedure. 

§  768.  If  new  trial  ordered;  to  be  had  in  county  court,  et  cetera. — If 
a  new  trial  be  ordered,  it  may  be  had  in  the  county  court  in  the  same 
manner  as  upon  an  issue  of  fact  on  an  indictment;  and  that  court  may 
proceed  to  judgment  and  execution,  as  in  an  action  prosecuted  by  indict- 
ment, except  that  in  the  city  of  New  York,  such  new  trial  may  be  had,  in 
the  discretion  of  the  court  reversing  the  judgment  of  conviction,  in  the 
magistrates'  court  wherein  the  defendant  was  convicted,  or  in  the  court 
reversing  the  judgment,  with  or  without  a  jury.  Where  the  appeal  was 
from  a  judgment  of  commitment  made  under  section  four  hundred  and 
eighty-six  of  the  penal  law,  the  new  trial  shall  be  had  before  the  county 
court  without  a  jury.  (Amended  by  L.  1915,  ch.  580,  in  effect  Sept.  1, 
1915.) 

APPLES. 

Standard  grades:  sale;  Agricultural  X.,  |  262.  L.  1914,  oh.  418  (B.,  C.  ft  G.'s 
Consolidated  Laws,  p.  18)  repealed  by  L.  1915,  ch.  217,  |  2.  See  note  to  Agricul- 
tural 1.,  |  262. 

ARCHITECTURE. 

Practice  regulated;  General  Business  1.,  f|  77-79-b.  Powers  of  American  Insti- 
tute, see  American  Institute. 

ABHOBIES. 
See  Xllitary  Law. 

ATHLETIC  COMMISSION. 

(1m  1911,  ch.  779  (B„  C.  ft  O.'s  Consol.  Laws,  vol.  7,  p.  82).) 

§  1.  Reorganization  of  commission. — The  state  athletic  commission  is 
continued.  Within  thirty  days  after  this  section  as  amended  takes  effect 
the  governor  shall  appoint  three  persons  to  be  members  of  such  commis- 
sion, who  shall  hold  office  for  terms  to  expire  on  January  first,  nineteen 
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hundred  and  sixteen,  January  first,  nineteen  hundred  and  seventeen,  and 
January  first,  nineteen  hundred  and  eighteen,  respectively.  Their  suc- 
cessors shall  be  appointed  for  full  terms  of  three  years  and  a  vacancy 
occurring  in  the  office  of  a  member  of  such  commission,  otherwise  than  by 
expiration  of  term,  shall  be  filled  in  like  manner  as  an  appointment  for  a 
full  term,  for  the  unexpired  term.  Each  member  of  the  commission  shall 
be  entitled  to  receive  an  annual  salary  of  three  thousand  dollars  and  his 
actual  and  necessary  traveling  and  other  expenses  incurred  by  him  in  the 
performance  of  his  official  duties.  The  commission  shall  maintain  gen- 
eral offices  at  Albany  for  the  transaction  of  its  business.  The  members 
of  the  commission  appointed  under  this  section  as  amended  shall,  at  their 
first  meeting  after  their  appointment,  elect  one  of  their  number  chairman 
of  the  commission,  shall  adopt  a  seal  for  the  commission  and  may  make 
such  rules  for  the  administration  of  their  office,  not  inconsistent  herewith, 
as  they  may  deem  expedient ;  and  they  may  hereafter  amend  or  abrogate 
such  rules.  Two  of  the  members  of  the  commission  shall  constitute  a 
quorum  to  do  business ;  and  the  concurrence  of  at  least  two  commissioners 
shall  be  necessary  to  render  a  choice  or  decision  by  the  commission. 
(Amended  by  L.  1915,  ch.  680,  in  effect  May  22,  1915.) 

§  2.  Secretary;  expenses;  report. — The  commission  shall  appoint,  and  at 
pleasure  remove,  a  secretary  to  the  commission,  whose  duty  it  shall  be 
to  keep  a  full  and  true  record  of  all  its  proceedings,  preserve  at  its  general 
office  all  its  books,  documents  and  papers,  prepare  for  service  such  notices 
and  other  papers  as  may  be  required  of  him  by  the  commission  and  to  per- 
form such  other  duties  as  the  commission  may  prescribe;  and  he  may, 
under  direction  of  the  commission,  issue  subpoenas  for  the  attendance  of 
witnesses  before  the  commission  with  the  same  effect  as  if  they  were  issued 
in  an  action  in  the  supreme  court  and  may,  under  direction  of  the  com- 
mission, administer  oaths  in  all  matters  pertaining  to  the  duties  of  his 
office  or  connected  with  the  administration  of  the  affairs  of  the  commis- 
sion. Disobedience  of  such  a  subpoena  and  false  swearing  before  such 
secretary  shall  be  attended  by  the  same  consequences  and  be  subject  to 
the  same  penalties  as  if  such  disobedience  or  false  swearing  occurred  in 
an  action  in  the  supreme  court.  The  secretary  of  the  commission  shall  be 
entitled  to  receive  an  annual  salary  of  three  thousand  dollars.  The  sal- 
aries, necessary  traveling  and  other  necessary  expenses  of  the  members 
of  the  commission,  and  the  salary  of  the  secretary,  shall  be  paid  monthly 
by  the  state  treasurer  on  the  warrant  of  the  state  comptroller  out  of  the 
money  appropriated  therefor.  The  commission  shall  annually  make  to 
the  legislature  a  full  report  of  its  proceedings  for  the  year  ending  with 
the  first  day  of  the  preceding  December  and  may  submit,  with  such  report, 
such  recommendations  pertaining  to  its  affairs  as  to  it  shall  seem  desirable. 
(Amended  by  L.  1915,  ch.  680,  in  effect  May  22,  1915.) 
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L».  1915,  ch.  680.  Report  of  commission;  tax.  I  9. 

§  9.  Beport;  tax  to  state;  bond. — Every  club,  corporation  or  associa- 
tion which  may  hold  or  exercise  any  of  the  privileges  conferred  by  this 
act  shall,  within  twenty-four  hours  after  the  determination  of  every  con- 
test, furnish  to  the  commission  a  written  report,  duly  verified  by  one  of 
its  officers,  showing  the  number  of  tickets  sold  for  such  contest  and  the 
amount  of  the  gross  proceeds  thereof,  and  such  other  matters  as  the  com- 
mission may  prescribe,  and  shall  also  within  the  said  time  pay  to  the  state 
comptroller  a  tax  of  seven  and  one-half  per  centum  of  its  total  gross 
receipts  from  the  sale  of  tickets  of  admission  to  such  boxing  or  sparring 
match  or  exhibition,  which  tax  shall  be  paid  into  the  state  treasury,  and 
after  the  appropriation  therefrom  of  the  salaries  and  expenses  of  the  com- 
mission and  the  salary  of  the  secretary  to  the  commission,  as  herein  pro- 
vided, shall  be  appropriated  for  and  be  apportioned  to  the  objects  and 
purposes  of  and  in  accordance  with  the  provisions  of  chapter  eight  hun- 
dred and  twenty  of  the  laws  of  eighteen  hundred  and  ninety-five  and  the 
acts  amendatory  thereof.  Before  any  license  shall  be  granted  to  any  club, 
corporation  or  association  to  conduct,  hold  or  give  any  boxing  or  sparring 
match  or  exhibition  such  applicant  therefor  shall  execute  and  file  with  the 
state  comptroller  a  bond  in  the  sum  of  ten  thousand  dollars  to  be  approved 
as  to  form  and  the  sufficiency  of  the  sureties  thereon,  by  the  state  comp- 
troller, conditioned  for  the  payment  of  the  tax  hereby  imposed.  Upon 
the  filing  and  approval  of  such  bond  the  state  comptroller  shall  issue  to 
such  applicant  for  such  license  a  certificate  of  such  filing  and  approval, 
which  shall  be  by  such  applicant  filed  in  the  office  of  the  commission  with 
its  application  for  such  license ;  and  no  such  license  shall  be  issued  until 
such  certificate  shall  be  so  filed.  (Amended  by  L.  1915,  ch.  680,  in  effect 
May  22,  1915.) 

1.  1915,  eh.  680,  5  9.  Upon  the  appointment  of  members  of  the  state  athletic 
commission,  pursuant  to  section  one  of  chapter  seven  hundred  and  seventy-nine  of 
the  laws  of  nineteen  hundred  and  eleven,  as  amended  by  this  act,  the  terms  of 
office  of  the  members  of  the  state  athletic  commission  in  office  when  this  act  takes 
effect  shall  expire. 

BADGES. 

Unauthorized  wearing,  Penal  1.,  §  24. 
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SI  13, 57, 80.  Deputies,  clerks,  examiners,  etc.  L.  1915,  ch.  588. 


BANKING  LAW. 

(L.  1914,  ch.  369.) 

§  13.  Deputies,  clerks,  examiners,  special  agents  and  other  employees; 
appointment;  compensation;  oath  of  office. — The  superintendent  may  ap- 
point a  first,  a  second,  a  third,  and  a  fourth  deputy,  and  shall  employ 
from  time  to  time  such  clerks,  examiners,  special  agents  and  other  employees 
as  he  may  need  to  discharge  in  a  proper  manner  the  duties  imposed  upon 
him  by  law.  They  shall  perform  such  duties  as  the  superintendent  shall 
assign  to  them  and  their  compensation  shall  be  fixed  by  him  and  paid 
monthly.  Every  deputy  shall,  within  fifteen  days  after  notice  of  his 
appointment,  take  and  subscribe  the  constitutional  oath  of  office,  and  file 
the  same  in  the  office  of  the  secretary  of  state.  Every  examiner  shall, 
before  entering  upon  his  duties  as  such  examiner,  take  and  subscribe  the 
constitutional  oath  of  office  and  file  the  same  in  the  office  of  the  clerk  of 
the  county  where  he  resides.  (Amended  by  L.  1915,  ch.  588,  in  effect  May 
11,  1915.) 

§  57.  When  superintendent  may  take  possession  of  delinquent  corpora- 
tion, banker  or  personal  loan  broker. 

Taking  possession  of  property,  assets  and  business  of  insolvent  trust  company  by 
superintendent;  when  equitable  title  of  superintendent  is  superior  to  subsequent 
judgments. — The  superintendent  of  banks  took  possession  of  the  property,  business 
and  assets  of  the  plaintiff,  pursuant  to  former  section  19  of  the  Banking  Law  and 
continued  in  possession  for  the  purpose  of  liquidating  its  affairs  in  accordance 
therewith.  Subsequently  judgments  for  the  payment  of  money  were  recovered 
against  the  plaintiff  and  docketed  in  the  county  in  which  certain  real  estate  of 
plaintiff  is  situated.  It  was  held,  that  the  equitable  title  to  such  real  estate  having 
vested  in  the  superintendent  of  banks  at  the  time  that  he  took  possession  of  the 
property  of  the  plaintiff,  which  act  antedated  the  recovery  of  the  judgments 
against  it,  the  title  in  the  superintendent  was  superior  to  the  judgments,  which 
were  not  liens  upon  said  property  under  section  1251  of  the  Code  of  Civil  Pro- 
cedure, as  the  liens  therein  specified  are  confined  to  the  real  property  and  chattels 
real  which  the  judgment  debtor  has  at  the  time  of  docketing  the  judgment. 
Lafayette  Trust  Co.  v.  Beggs  (1915),  213  N.  Y.  280. 

§  80.  Superintendent  may  enforce  payment  of  statutory  liability  of 
stockholders. 

Enforcement  of  liability  of  stockholders  of  trust  company;  defense  that  defendant 
is  creditor. — Stockholders  in  trust  companies  are  by  statute  made  "equally  and 
ratably"  responsible  for  the  debts  of  the  corporation,  and  those  stockholders  who 
are  also  creditors  cannot  set  off  against  their  liability  as  stockholders  claims 
which  they  have  against  the  corporation.  Hence,  in  an  action  by  the  Superin- 
tendent of  Banks,  pursuant  to  section  19  of  the  Banking  Law  (L.  1909,  ch.  10), 
against  all  the  stockholders  of  a  trust  company  to  enforce  their  individual  liability 
under  section  196  of  the  same  law,  the  fact  that  one  of  the  defendants  is  a  creditor 
of  the  trust  company  cannot  be  pleaded  either  as  a  defense  or  a  counterclaim. 
Van  Tuyl  v.  Schwab  (1914),  165  App.  Div.  412,  150  N.  Y.  Supp.  786. 
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Deposits  by  minors;  private  bankers.       |§  120,140,148,150. 

§  120.    Bights  and  liabilities  of  stockholders. 

Liability  of  stockholders;  proof. — The  assignee  of  the  German  Bank  of  Buffalo 
sought  to  recover  against  the  defendants  as  stockholders  in  the  former  Metropoli- 
tan Bank  of  Buffalo  their  proportionate  shares  of  indebtedness  claimed  to  have 
been  due  to  the  German  Bank  from  the  Metropolitan  Bank  under  an  agreement 
between  them  for  the  liquidation  by  the  former  of  the  business  of  the  latter.  The 
Metropolitan  Bank  transferred  to  the  German  Bank  all  of  its  assets,  and  the  latter 
bank  advanced  money  necessary  to  pay  off  the  depositors  of  the  former.  The 
assets  thus  turned  over  were  insufficient  to  repay  the  advances  thus  made  together 
with  the  compensation  agreed  to  be  paid  by  the  Metropolitan  Bank  to  the  German 
Bank  for  services  in  connection  with  the  liquidation.  Collection  of  this  deficiency 
was  sought  through  enforcement  of  the  liability  of  the  stockholders  for  the  debts 
of  the  bank  in  which  they  held  such  stock.  A  judgment  was  obtained  by  the 
German  Bank  against  the  Metropolitan  Bank  of  which  defendants  are  stockholders 
for  the  money  so  advanced  and  services  rendered,  which  it  is  claimed  conclusively 
established  the  existence  of  the  debt  as  against  defendants.  It  was  held,  that  the 
liability  imposed  by  statute  is  of  a  secondary  and  exceptional  character  which  is 
developed  only  by  the  unusual  contingency  that  the  corporation  has  become  in- 
solvent and  unable  to  pay  its  debts,  and  a  stockholder  should  have  an  opportunity 
to  compel  proof  of  the  existence  of  a  claim  before  he  is  compelled  to  pay  it. 
Hence  the  judgment  against  the  corporation  is  not  conclusive  upon  defendants  as 
establishing  an  indebtedness.  Assets  Realization  Co.  v.  Howard  (1914),  211 
N.  Y.  430. 

§  140.    Prohibitions  against  encroachments  upon  certain  powers  of  banks. 

Loans  to  customers. — A  business  corporation  is  prohibited  by  this  section  and 
section  22  of  the  General  Corporation  Law  from  loaning  of  money  to  its  customers. 
Ernst  v.  Terminal  Clearing  House  Association  (1914),  80  Misc.  295,  149  N.  Y. 
Supp.  181. 

§  148.  Deposits  of  minors  and  -trust  deposits  and  deposits  in  the  name 
of  more  than  one  person. 

Deposit  in  name  of  husband  and  wife;  evidence  showing  intention  to  create  joint 
tenancy. — The  provision  as  to  when  deposits  made  in  the  names  of  more  than  one 
person  create  a  joint  tenancy,  is  not  exclusive  and  depositors  may  create  a  joint 
tenancy  by  the  use  of  other  terms  which  create  that  legal  relation.  Thus  depositors 
may  create  a  joint  tenancy  without  the  use  of  the  words  "or  the  survivor  of  them" 
as  used  in  said  statute.  Evidence  examined,  and  held,  that  two  deposits,  the  one  in 
the  form  "Joseph  R.  Cochran  or  wife,  Jennie  M.,"  and  the  other  in  the  form  "Jennie 
M.  Cochran  or  husband,  Joseph  R.,"  both  created  a  joint  tenancy,  entitling  the  sur- 
vivor to  take  the  entire  fund,  that  being  the  intention  of  the  parties.  Corcoran  v. 
Hotaling  (1914),  164  App.  Div.  75,  148  N.  T.  Supp.  302. 

§  150.    Scope  of  article;  private  bankers. 

Provision  regulating  private  bankers  constitutional;  right  of  depositor  under 
chapter  848  of  the  Laws  of  1910  to  a  continuous  deposit. — A  person  who  deposited 
moneys  subject  to  his  demand  for  a  return  thereof  with  private  bankers,  author- 
ized to  do  business  under  chapter  348  of  the  Laws  of  1910,  requiring  the  bankers 
to  furnish  a  bond,  is  not  entitled  to  an  injunction  restraining  the  bankers,  the 
State  officials  and  the  surety  company  from  canceling  the  bond  under  the  pro- 
visions of  chapter  369  of  the  Laws  of  1914  repealing  the  act  of  1910  and  establish- 
ing a  new  act  for  the  regulation  of  private  bankers.  The  plaintiff  in  making  a 
deposit  under  the  provisions  of  the  act  of  1910  did  not  become  vested  with  the 
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§  161.  Private  bankers;  deposit  of  securities. 

property  right  to  a  continuous  deposit.  His  right  to  the  special  protection  termi- 
nated with  the  right  of  the  private  bankers  to  continue  business  under  said  act 
Greenspan  y.  Oliver  (1914),  164  App.  Div.  535,  149  N.  Y.  Supp.  752. 

§  161.    Private  bankers;  deposit  of  securities  with  superintendent. 

Cancellation  of  bonds  given  pursuant  to  statutes  of  1907  and  1910. — Chapter  185 
of  the  Laws  of  1907,  as  amended  in  1908,  provided  that  all  persons  before  com- 
mencing the  selling  of  tickets  for  transportation  to  or  from  foreign  countries 
should  give  a  bond  in  the  sum  of  $15,000.  Chapter  348  of  the  Laws  of  1910,  as 
amended  in  1911,  provided  for  the  giving  of  a  bond  in  the  sum  of  $20,000  by  any 
one  who  should  engage  in  the  business  of  securing  deposits  of  money.  Both  of 
said  statutes  were  repealed  by  section  500  of  the  new  Banking  Law  (Laws  of  1914, 
chap.  369)  which,  while  providing  for  the  discharger  of  the  surety  on  a  bond  given 
under  the  statute  of  1910,  as  amended,  made  no  provision  for  the  discharge  of  the 
surety  on  a  bond  given  under  the  statute  of  1907,  as  amended.  It  was  held,  that 
a  motion  to  cancel  a  bond  given  pursuant  to  the  statute  of  1910,  as  amended,  and 
for  an  order  discharging  and  releasing  the  surety  from  any  and  all  liability 
thereon,  should  be  granted  with  direction  to  surrender  a  bond  and  mortgage  as- 
signed as  collateral  security,  but  that  a  motion  to  cancel  a  bond  given  under  the 
statute  of  1907,  as  amended,  should  be  denied,  as  said  bond  is  still  in  force  and 
effect,  both  bonds  having  been  given  by  the  same  person.  Matter  of  Kovacs 
(1915),  88  Misc.  689,  151  N.  Y.  Supp.  232. 

Liability  of  surety  upon  bankruptcy  of  depositary. — The  Legislature  had  power 
to  amend  chapter  185  of  the  Laws  of  1907,  requiring  persons  selling  transportation 
tickets  to  or  from  foreign  countries,  who  in  conjunction  with  their  business  re- 
ceived money  to  transmit  the  same  to  foreign  countries,  to  furnish  a  bond  to  the 
People  of  the  State  conditioned  for  the  faithful  transmission  of  the  money,  by 
providing  (chapter  479  of  the  Laws  of  1908)  that  such  persons  must  also  furnish 
a  bond  where  they  "receive  money  on  deposit."  Hence,  where  such  person  has 
given  a  bond  securing  his  fidelity  in  transmitting  money,  and  as  a  depositary, 
under  the  statute  as  amended,  one  who  has  deposited  money  with  him  may,  on  the 
bankruptcy  of  the  depositary,  maintain  an  action  against  the  surety  on  behalf  of 
himself  and  other  creditors  similarly  situated.  And  this  is  true  although  the 
moneys  were  deposited  before  the  bond  was  given,  if  they  were  allowed  to  remain 
with  the  depositary  after  the  bond  became  operative.  The  surety  on  such  bond  is 
liable  to  depositors  although  the  bond  subsequently  became  inoperative,  owing  to 
the  fact  that  the  statute,  when  carried  into  the  General  Business  Law,  was  so 
amended  that  new  bonds  were  required,  where  the  bond  did  not  require  the  surety 
to  account  up  to  a  particular  date,  but  required  it  to  duly  account  and  promptly 
pay  over.  This  because,  until  the  surety  has  done  so,  its  liability  continues.  Gold- 
berg v.  People's  Surety  Co.  (1914),  162  App.  Div.  385,  147  N.  Y.  Supp.  354. 

Transfer  of  securities  held  by  Comptroller;  when  to  be  made. — The  time  within 
which  securities  deposited  by  private  bankers  with  the  Comptroller  under  the  pro- 
visions of  the  General  Business  Law  or  former  statutes  relating  to  private  banking 
may  be  transferred  to  or  deposited  with  the  Comptroller  in  lieu  of  or  as  an  equiva- 
lent for  the  security  required  by  the  new  Banking  Law,  expires  July  31,  1914. 
Transfers  thereafter  made  may  not  be  recognized  or  carried  out  by  the  Comp- 
troller. Where,  however,  prior  to  July  31,  1914,  an  applicant  for  a  license  under 
the  new  law  has  filed  with  the  Comptroller,  in  accordance  with  established  rules 
an  instrument  necessary  to  effect  such  a  transfer  or  deposit,  the  Comptroller  may 
thereafter  carry  out  and  consummate  the  transaction  by  the  delivery  of  the  securi- 
ties to  the  Superintendent  of  Banks.    Kept,  of  Atty.  Genl.,  Aug.  5,  1914. 

Revocation  of  licenses  by  Comptroller;  discharge  of  surety. — Sureties  on  bonds  of 
private  bankers  are  not  discharged  from  subsequent  defaults  until  new  bonds  are 
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filed  by  such  bankers.  If  private  bankers  have  refused  to  furnish  new  bonds  pur- 
suant to  a  notice  from  the  Comptroller,  he  should  revoke  their  licenses  irrespective 
of  the  fact  that  their  sureties  may  retain  part  of  the  banker's  securities  held  as 
indemnity,  and  regardless  of  the  fact  that  the  private  bankers  intend  to  comply 
with  the  provisions  of  the  new  Banking  Law  and  thereunder  secure  new  licenses 
and  the  discharge  of  their  old  sureties  from  any  and  all  liability.  Rept  of  Atty. 
Genl.,  July  14,  1914. 

§  188.    Trust  companies;  powers  as  executor,  etc. 

Bight  of  bankrupt  to  preference. — The  statute  provides  that  a  trust  company 
may,  when  designated  by  the  state  comptroller,  act  as  depositary  of  money  paid 
into  court,  and  debts  so  incurred  are  entitled  to  a  preference.  A  trust  company, 
now  insolvent  and  in  liquidation,  was  designated  as  an  authorized  depositary  by 
the  state  comptroller.  It  was  also  designated  by  the  United  States  District  Court 
as  an  authorized  depositary  for  the  money  of  bankrupt  estates,  and  to  that  end 
was  required  by  the  bankruptcy  court  to  execute  a  bond  in  a  prescribed  sum  to 
the  People  of  the  United  States.  It  was  held,  that  the  statutory  provisions  apply 
only  to  moneys  paid  or  brought  into  court  through  the  order  or  judgment  of  a 
court  of  this  state  and  under  the  title  of  the  Code  of  Civil  Procedure  regulating 
that  subject,  and  its  provisions  must  be  so  limited.  Hence,  the  bankrupt  estate 
is  not  entitled  to  a  preference.    Henkel  v.  Carnegie  TniBt  Co.  (1914),  213  N.  Y.  185. 

§  239.  Investments  by  savings  banks. — Par.  a,  subd.  7,  amended  by  L. 
1915,  ck.  515,  in  effect  May  4,  1915,  as  follows: 

(a)  The  first  mortgage  bonds  of  any  railroad  corporation  of  this  state, 
the  principal  part  of  whose  railroad  is  located  within  this  state,  or  of  any 
railroad  corporation  of  this  or  any  other  state  or  states  connected  with 
and  controlled  and  operated  as  a  part  of  the  system  of  any  such  railroad 
corporation  of  this  state,  and  of  which  connecting  railroad  at  least  a 
majority  of  its  capital  stock  is  owned  by  such  a  railroad  corporation  of 
this  state,  or  in  the  mortgage  bonds  of  any  such  railroad  corporation  of  an 
issue  to  retire  all  prior  mortgage  debt  of  such  railroad  companies  respec- 
tively; provided  that  at  no  time  within  five  years  next  preceding  the  date 
of  any  such  investment,  such  railroad  corporation  of  this  state  or  such 
connecting  railroad  corporation  respectively  shall  have  failed  regularly 
and  punctually  to  pay  the  matured  principal  and  interest  of  all  its  mort- 
gage indebtedness,  and  in  addition  thereto  regularly  and  punctually  to 
have  paid  in  dividends  to  its  stockholders  during  each  of  said  five  years 
an  amount  at  least  equal  to  four  per  centum  upon  all  its  outstanding 
capital  stock;  and  provided,  further,  that  at  the  date  of  every  such  divi- 
dend the  outstanding  capital  stock  of  such  railroad  corporation,  or  such 
connecting  railroad  company  respectively  shall  have  been  equal  to  at  least 
one-third  of  the  total  mortgage  indebtedness  of  such  railroad  corporations 
respectively,  including  all  bonds  issued  or  to  be  issued  under  any  mort- 
gage securing  any  bonds  in  which  such  investment  shall  be  made.  If  by 
means  of  consolidation  a  railroad  corporation  shall  own  and  possess  the 
properties  and  franchises  which  prior  thereto  belonged  to  similar  corpora- 
tions, and  if  the  outstanding  capital  stock  of  the  railroad  corporation 
formed  by  such  consolidation  shall  be  equal  to  at  least  one-third  of  the 


30  BANKING  LAW. 


§  239.  Investments  by  savings  banks.  L.  1915,  ch.  515. 

total  mortgage  indebtedness  of  such  railroad  corporation,  including  all 
bonds  issued  or  to  be  issued  under  any  mortgage  securing  any  bonds  in 
which  such  investment  shall  be  made,  and  if  during  the  five  years  next 
preceding  such  consolidation  no  one  of  the  consolidating  railroad  cor- 
porations shall  have  failed  regularly  and  punctually  to  pay  the  matured 
principal  and  interest  of  all  its  mortgage  indebtedness,  and  if  in  addition 
thereto  during  the  five  years  next  preceding  such  consolidation,  the  divi- 
dends paid  in  cash  by  one  or  more  of  such  consolidating  corporations  have 
equaled  or  exceeded  four  per  centum  per  annum  upon  an  amount  equal  to 
the  combined  capital  stock  of  the  consolidating  corporations  as  outstand- 
ing at  the  time  of  each  dividend  payment  during  such  five-year  period, 
such  successor  railroad  corporation  formed  by  such  consolidation  shall  be 
considered  as  having  regularly  and  punctually  paid  such  matured  prin- 
cipal and  interest  and  such  dividends  equal  to  or  exceeding  four  per 
centum  per  annum  during  the  same  period  of  five  years,  provided  further 
that  the  amount  of  dividends  paid  in  cash  during  each  of  such  five  years 
has  equaled  or  exceeded  four  per  centum  per  annum  on  the  stock  of  the 
consolidated  corporation  as  outstanding  at  the  time  of  such  consolidation. 
(Amended  by  L.  1915,  ch.  515,  in  effect  May  4, 1915.) 

The  words  "gross  earnings"  as  used  in  paragraph  (e),  subdivision  7,  section  239 
of  the  Banking  Law  includes  gross  earnings  of  a  leased  railroad  corporation  not- 
withstanding the  fact  that  the  report  of  such  company  to  a  railroad  commission  is 
made  separately  from  that  of  the  lessor.    Rept  of  Atty.  GenL  (1914),  p.  387. 

Bonds  of  the  city  of  Jacksonville,  Fla.,  as  legal  investments  for  the  sayings  hanks 
of  this  state. — Bonds  of  the  Territory  of  Florida  issued  in  aid  of  various  corpora- 
tions and  bonds  of  the  State  of  Florida  issued  in  aid  of  certain  railroads  remain- 
ing unpaid  do  not  constitute  such  a  default  upon  the  part  of  the  State  of  Florida 
as  to  render  illegal  the  bonds  of  the  city  of  Jacksonville,  Fla.,  for  investments  by 
the  savings  banks  of  this  state.    Opinion  of  Atty.  Genl.,  June  9,  1914. 

Bonds  of  the  city  of  San  Francisco. — In  1910  by  an  amendment  to  the  Constitu- 
tion the  State  of  California  inaugurated  a  system  of  taxing  public  service  and  other 
corporations  directly  by  the  State  and  exempting  the  same  from  municipal  tax- 
ation. Through  the  withdrawal  of  these  properties  the  indebtedness  of  the  city  of 
San  Francisco  now  exceeds  seven  per  cent,  of  the  assessed  value  of  property  in 
said  city  for  purposes  of  taxation,  and  the  city's  bonds  are  therefore  no  longer 
legal  investments  for  savings  banks  of  this  State.  Rept  of  Atty.  Genl.  (1915), 
p.  49. 

Bonds  of  the  territory  of  Hawaii  are  legal  investments  for  the  savings  banks  of 
this  State.    Rept.  of  Atty.  Genl.,  Aug.  10,  1914. 

Bonds  of  the  New  York  Central  ft  Hudson  River  Railroad  Company  issued  under 
its  Refunding  and  Improvement  mortgage  to  the  Guaranty  Trust  Company  of 
New  York,  dated  October  1,  1913,  are  legal  investments  for  savings  banks.  Rept 
of  Atty.  Genl.   (1915),  p.  186. 

First  mortgage  bonds. — The  3%%  bonds  of  the  New  York  Central  ft  Hudson 
River  Railroad  Company,  due  1997,  are  not  first  mortgage  bonds  within  the  mean- 
ing of  paragraph  a,  subdivision  7  of  section  239  of  the  Banking  Law.  Rept  of 
Atty.  Genl.  (1914),  p.  390. 

The  3%  per  oent.  bonds  of  the  New  York  Central  ft  Hudson,  River  Railroad  Com- 
pany secured  by  the  company's  mortgage  of  1897  are  not  rendered  illegal  as  invest- 
ments for  savings  banks  by  reason  of  the  extension  of  the  lien  of  that  mortgage  to 
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cover  additional  railroad  properties  acquired  through,  the  consolidation  of  April  16, 
1913,  upon  which  properties  there  exist  prior  mortgage  liens,  securing  bonds  of 
the  constituent  companies  assumed  by  the  New  York  Central  ft  Hudson  River 
Railroad  Company  at  the  date  of  the  consolidation,  which  bonds  the  mortgage  of 
1897  does  not  purport  to  retire.    Rept  of  Atty.  Genl.  (1915),  p.  52. 

Bonds  of  the  Fonda,  Johnstown  ft  Oloveriville  Railroad  Company  are  legal  invest- 
ments for  savings  banks  although  the  company  has  recently  ceased  to  pay  4  per 
cent  on  its  capital  stock.    Rept  of  Atty.  Genl.  (1915),  p.  73. 

Mortgage  bonds  of  other  railroads,  assumed  by  the  Chicago  ft  Northwestern  Rail- 
road which  has  acquired  their  properties,  are  lawful  investments  for  savings 
banks  under  the  terms  of  subdivision  7  (b)  of  section  239  of  the  Banking  Law. 
Bonds  assumed  in  the  same  manner  by  railroads  complying  with  paragraph  (e) 
of  section  239,  subdivision  7,  are  also  legal  investments.  Assumed  bonds  of  the 
Buffalo,  Rochester  ft  Pittsburg  Railroad,  a  company  complying  with  paragraph  (a) 
of  subdivision  7  are  legal  investments.  Railroads  which  must  comply  with  para- 
graph (e)  of  subdivision  7  are  not  entitled  to  have  bonds  assumed  by  them  listed 
as  lawful  investments  unless  the  assumed  bonds  comply  with  paragraph  (g),  that 
is,  are  refunded  by  bonds  which  are  themselves  legal  investments.  Assumed  bonds 
of  the  Baltimore  ft  Ohio  Railroad  are  not  therefore  lawful  investments,  because  its 
refunding  bonds  are  not  legal  investments.    Rept  of  Atty.  Genl.  (1915),  p.  66. 

Eefnndlng  railroad  bonds  issued  to  retire  all  prior  mortgage  debts,  once  estab- 
lished as  legal  investments  for  savings  banks,  are  not  rendered  illegal  through 
the  acquisition  by  the  railroad  company  of  additional  properties  upon  which  there 
are  at  the  date  of  purchase  mortgage  debts  then  assumed,  or  not  assumed,  by  the 
railroad  company,  and  if  assumed,  whether  or  not  the  lien  of  the  refunding  mort- 
gage Is  extended  to  cover  the  equities  in  these  after-acquired  properties.  Rept  of 
Atty.  Genl.  (1915),  p.  61. 

See  generally,  Rept  of  Atty.  Genl.  (1914),  p.  394. 

• 

§  239-a.  Investments  by  savings  banks  in  judgments  against  the  state 
and  state  contracts. — A  savings  bank  may  also  invest  moneys  deposited 
therein,  the  sums  credited  to  the  guaranty  fund  thereof  and  the  income 
derived  therefrom  in: 

1.  Judgments  heretofore  or  hereafter  obtained  against  the  state,  for 
or  on  account  of  any  liability  or  obligation  heretofore  created  or  incurred 
by  the  state. 

2.  Contracts  entered  into  by  the  special  examiner  and  appraiser  of 
canal  lands  and  the  owner  of  lands,  structures  and  waters  or  property 
rights  pertaining  therto  or  connected  therewith,  heretofore  appropriated 
or  damaged  by  the  state  in  the  construction  of  the  improved  canals,  as 
provided  for  by  chapter  one  hundred  and  ninety-five  of  the  laws  of  nine- 
teen hundred  and  eight  and  acts  amendatory  thereof. 

And  it  is  hereby  authorized  to  purchase,  take  an  assignment  of,  hold, 
sell  and  assign  said  judgments  and  contracts,  and  to  liquidate  and  settle 
the  same  with  the  state  as  hereinafter  provided. 

On  obtaining  a  judgment  or  entering  into  a  contract,  and  on  the 
approval  by  the  attorney-general  of  the  title  to  lands,  structures  and  waters 
appropriated  or  damaged,  as  herein  provided,  the  attorney-general  may 
certify  such  approval  to  the  person  or  persons  entitled  to  payment  by 
reason  of  such  appropriation  or  damage,  in  duplicate. 
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Every  such  assignment  and  every  subsequent  assignment  thereof  by  the 
bank  shall  be  in  duplicate  and  set  forth  the  postoffice  address  of  the 
assignee;  and  one  copy  thereof  must  be  forthwith  filed  by  the  assignee 
with  the  comptroller. 

On  the  assignment  of  such  judgment  or  contract  to  a  savings  bank,  the 
assignor  shall  thereupon  deliver  to  such  savings  bank  the  duplicate  cer- 
tificates of  the  attorney-general,  one  of  which  shall  thereupon  be  filed  by 
such  savings  bank  with  the  state  comptroller. 

The  comptroller  is  hereby  authorized  and  it  shall  be  his  duty  to  pay  to 
such  savings  bank  immediately  upon  the  effecting  of  any  such  assignment 
and  the  filing  thereof  with  him,  the  interest,  if  any,  accrued  on  such  judg- 
ment or  contract  debt  to  the  time  of  the  effecting  of  the  assignment,  and 
he  shall  on  the  first  day  of  January  of  each  year,  until  the  judgment  or 
contract  debt  is  paid  in  full,  pay  to  such  bank  or  its  assigns  the  interest 
which  has  accrued  thereon  since  the  time  of  effecting  the  assignment,  pro- 
vided, however,  that  the  comptroller  may  at  any  time  serve  upon  such 
bank  or  its  assignee,  either  personally  or  by  mailing  the  same  to  the  post- 
office  address  given  in  the  assignment,  a  notice  to  the  effect  that  funds  are 
available  for  the  payment  of  the  same  and  that  he  is  authorized  and 
ready  to  issue  his  warrant  to  pay  the  same,  whereupon  it  shall  be  the  duty 
of  every  such  assignee  to  accept  such  payment.  Interest  shall  be  allowed 
and  paid  by  the  state  on  each  such  judgment  or  contract  so  assigned  until 
the  twentieth  day  after  the  service  by  the  comptroller  of  the  aforemen- 
tioned notice  or  until  payment,  if  payment  be  sooner  made.  At  any  time 
after  such  assignment  and  certificate  by  the  attorney-general  shall  be  filed 
with  the  comptroller,  the  comptroller  may  demand  of  the  attorney-general 
that  the  abstract  of  title  and  certificate  of  search  as  to  incumbrances  and 
all  releases,  waivers,  contract  settlements,  conveyances  and  other  instru- 
ments affecting  such  title  be  filed  forthwith  in  the  office  of  the  comptroller. 
The  filing  thereof  shall  thereupon  authorize  the  comptroller  to  make  pay- 
ment as  hereinabove  provided. 

In  determining  the  value  of  the  assets  or  property  held  by  a  savings 
bank  or  of  said  judgments  or  contracts  the  superintendent  of  banks  shall 
value  such  judgments  and  contracts  at  the  face  value  thereof  with  accrued 
interest. 

A  savings  bank  shall  not  purchase  any  such  judgments  or  contract  and 
take  an  assignment  thereof  unless  such  assignment  shall  be  indorsed  with 
the  approval  of  the  attorney-general,  and,  upon  said  approval  being  so 
indorsed,  the  judgment  or  contract  assigned  shall  thereby  become  and 
remain  until  paid  a  valid  obligation  of  the  state  to  the  assignee  thereof, 
or  to  its  successor  or  assigns,  for  the  amount  therein  'specified. 

The  word  l 'judgment' '  as  used  in  this  section  includes  and  is  intended 
to  be  synonymous  with  the  words  "determination"  and  "award." 
{Added  by  L.  1915,  ch.  269,  in  effect  Apr.  13,  1915.) 


BANKING  LAW.  33 


Ia,  1915,  ch.  372.  Sayings  banks;  guaranty  fund.  §§  242,250,252,256. 

§  242.  Restrictions  on  dealing  in  commodities  or  in  exchange,  gold  or 
silver. — 1.  A  savings  bank  shall  not  purchase,  deal  or  trade  in  any  goods, 
wares,  merchandise  or  commodities  whatever,  except  such  personal  prop- 
erty as  may  be  necessary  for  the  transaction  of  its  authorized  business. 

2.  A  savings  bank  shall  not,  nor  shall  any  officer  thereof  in  his  regular 
attendance  upon  the  business  of  the  savings  bank,  in  any  manner  buy  or 
sell  exchange,  gold  or  silver,  except  as  authorized  by  subdivisions  four  and 
seven  of  section  two  hundred  thirty-eight  of  this  article.  (Amended  by  L. 
1915,  ch.  372,  in  effect  Apr.  26,  1915.) 

§  260.    Savings  banks;  actions  to  recover  deposits. 

Opening  of  account  by  father  in  name  of  infant  son  or  himself;  action  by  general 
guardian  to  recover  from  bank  the  amount  of  the  deposit. — Where  a  savings  bank 
account,  opened  by  a  father  in  the  name  of  his  infant  son  or  himself,  was  payable 
to  either  or  the  survivor  of  them,  the  executor  of  the  father  having  possession  of 
the  pass-book  will  be  granted  an  order  substituting  him,  as  such  executor,  as  the 
defendant  in  an  action  by  the  general  guardian  of  the  infant  to  recover  from  the 
bank  the  amount  of  the  deposit  Under  subdivision  2  of  this  section  the  moneys 
in  controversy  will  be  allowed  to  remain  in  bank  to  the  credit  of  the  action  until 
final  judgment,  and  the  amount  with  interest  paid  in  accordance  therewith. 
Waterman  v.  Albany  City  Savings  Institution  (1914),  86  Misc.  274,  149  N.  Y. 
Supp.  174. 

§  2S2.  Guaranty  fund. — The  surplus  of  every  savings  bank,  at  the  time 
this  act  takes  effect,  the  contributions  of  its  incorporators  or  trustees  under 
the  provisions  of  section  two  hundred  and  thirty-four  of  this  article,  and, 
the  sums  credited  thereto  from  its  net  earnings  under  the  provisions  of  sec- 
tion two  hundred  and  fifty-five  of  this  article,  shall  constitute  a  guaranty 
fund  for  the  security  of  its  depositors  and  shall  be  held  to  meet  any 
contingency  or  loss  in  its  business  from  depreciation  of  its  securities  or 
otherwise,  and  for.  no  other  purpose  except  as  provided  in  sections  two 
hundred  and  thirty-six,  two  hundred  and  thirty-seven  and  subdivision 
six  of  section  two  hundred  and  fifty-six  of  this  article.  (Amended  by  L. 
1915,  ch.  372,  in  effect  Apr.  26,  1915.) 

§  2S6.  Subds.  3  and  5,  amended  by  L.  1915,  ch.  372,  in  effect  Apr.  26, 
1915,  as  follows: 

3.  Contributions  to  the  expense  fund  and  unimpaired  contributions  to 
the  initial  guaranty  fund  made  by  the  incorporators  or  trustees  of  such 
savings  bank,  shall  be  entitled  to  have  dividends  apportioned  thereon, 
which  may  be  credited  and  paid  to  such  incorporators  or  trustees  or  to  their 
personal  representatives  or  assigns.  Whenever  the  guaranty  fund  of  any 
such  savings  bank  is  sufficiently  large  to  permit  the  return  of  such  con- 
tributions, the  contributors  may  receive  dividends  thereon  not  theretofore 
credited  or  paid  at  the  same  rate  paid  to  depositors. 

5.  Whenever  any  dividend  shall,  except  as  provided  in  subdivision 
six  of  this  section,  be  declared  and  credited  in  excess  of  the  sum  of  its  net 
earnings  since  the  last  declaration  of  dividends,  after  making  the  deduc- 
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tions  for  amortization  and  for  its  guaranty  .fund  as  provided  in  sections 
two  hundred  and  forty-six,  two  hundred  and  fifty-four,  and  two  hundred 
and  fifty-five  of  this  article,  plus  such  undivided  profits  as  it  shall  have 
accumulated  in  accordance  with  the  provisions  of  subdivision  one  of  this 
section,  the  trustees  voting  for  such  dividend  shall  be  jointly  and  severally 
liable  to  such  savings  bank  for  the  amount  of  such  excess  so  declared  and 
credited. 

§  26S.  Compensation  of  trustees,  officers  and  attorneys. — Subd.  2, 
amended  by  L.  1915,  ch,  372,  in  effect  Apr.  26, 1915,  as  follows: 

2.  Trustees  acting  as  officers  of  the  savings  bank,  whose  duties  require 
and  receive  their  regular  and  faithful  attendance  at  the  institution,  and 
the  trustees  appointed  as  a  committee  to  examine  the  vouchers  and  assets 
pursuant  to  section  two  hundred  and  seventy-two  of  this  article,  to  per- 
form the  duties  required  by  subdivision  six  of  section  two  hundred  and 
thirty-nine  of  this  article,  or  to  render  other  special  services  as  members 
of  committees  provided  for  in  the  by-laws,  may  receive  such  compensation 
as  in  the  opinion  of  a  majority  of  the  board  of  trustees  shall  be  just  and 
reasonable;  but  such  majority  shall  be  exclusive  of  any  trustee  to  whom 
such  compensation  shall  be  voted. 

§  267.    Savings  banks;  restrictions  upon  trustees  and  officers. 

Deposits  in  a  savings  bank  made  by  trustees  of  the  bank  are  not  entitled  to  divi- 
dends.— Rept.  of  Atty.  Genl.,  July  9,  1914. 

§  293.  General  powers  of  investment  companies. — Subd.  4  amended  by 
L.  1915,  ch.  139,  m  effect  McK.  30,  1915,  as  follows: 

4.  To  deduct  interest  in  advance  on  loans  at  the  rate  of  six  per  centum 
per  annum,  provided  such  loans  are  secured  by  assignments  of  choses  in 
action  or  other  evidences  of  indebtedness  issued  by  it  and  to  be  paid  for  in 
uniform  monthly  or  weekly  installments.  To  charge  for  a  loan  exceeding 
fifty  dollars  made  pursuant  to  this  subdivision  one  dollar  for  each  fifty 
dollars  or  fraction  thereof  loaned  for  expenses  including  any  examination 
or  investigation  of  the  character  and  circumstances  of  the  borrower, 
co-maker  or  surety,  and  the  drawing  and  taking  the  acknowledgment  of 
necessary  papers,  or  other  expenses  incurred  in  making  the  loan ;  provided, 
that  no  fee  collected  hereunder  shall  exceed  five  dollars. 

If  any  such  loan  made  pursuant  to  this  subdivision  is  fifty  dollars  or 
less,  such  charge  shall  not  be  more  than  one  dollar. 

Whenever  an  additional  loan  shall  be  made  to  anyone  borrowing  within 
three  months  of  the  date  of  a  previous  loan,  no  further  charge  for  examina- 
tion, investigation,  drawing  of  necessary  papers  and  taking  acknowledg- 
ments, shall  be  made  against  him  under  any  pretext  whatever. 

No  such  charge  shall  be  collected  unless  a  loan  shall  have  been  made  as 
the  result  of  such  examination  or  investigation. 

Subd.  5  added  by  L.  1915,  ch.  139,  in  effect  Mch.  30,  1915,  as  follows: 
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5.  To  impose  a  fine  of  five  cents  for  each  default  in  the  payment  of  one 
dollar  or  a  fraction  thereof  at  the  time  any  periodical  installment  upon  a 
certificate  assigned  as  collateral  security  for  the  payment  of  a  loan  made 
pursuant  to  subdivision  four  of  this  section  becomes  due,  provided,  how- 
ever, that  such  fines  shall  not  be  cumulative;  that  no  such  fine  shall  be 
imposed  for  more  than  four  successive  defaults  and  that  the  aggregate  of 
such  fines  collected  in  connection  with  any  such  loan  or  renewal  thereof 
shall  not  exceed  one  dollar. 

Subd.  6,  being  farmer  5,  renumbered  and  reenacted  by  L.  1915,  ch.  139, 
in  effect  Mch.  30,  1915,  as  follows: 

6.  To  establish  branches  pursuant  to  section  fifty-one  of  this  chapter. 


ARTICLE  IX. 

(Article  reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

Note. — Section  3  of  L  1915,  ch.  588,  amending  this  article,  repeals  L.  1914,  ch. 
518,  relating  to  personal  loan  companies  and  brokers,  which  in  some  respects  con- 
flicted with  the  banking  laws. 

PERSONAL  LOAN  COMPANIES;  PERSONAL  LOAN  BROKERS. 

Section  340.    Incorporation;  organization  certificate. 

341.  When  corporate  existence  begins;  conditions  precedent  to  commenc- 

ing business. 

342.  Bond  to  be  filed  with  superintendent 

343.  Rights  of  duly  licensed  personal  loan  associations  and  duly  author- 

ized personal  loan  companies  and  personal  loan  brokers  preserved 
and  continued. 

344.  General  powers. 

345.  Restrictions  on  loans,  interest  and  charges. 

346.  Restrictions  on  evidences  of  indebtedness. 

347.  Restrictions  on  assignments  of  wages. 

348.  Restrictions  on  place  of  transacting  business. 

349.  Restrictions  on  branch  offices. 

350.  Net  earnings  and  dividends. 

351.  Revocation  of  authorization. 

352.  Change  of  location. 

353.  Annual  meeting  of  stockholders. 

354.  Qualifications  of  directors. 

355.  Oath  of  directors. 

356.  Tenure  of  directors. 

357.  Meetings  of  directors. 

358.  Communications  from  banking  department. 

359.  Personal  loan  brokers;  application. 

360.  Permanent  capital. 

361.  Conditions  precedent  to  engaging  in  business. 

362.  Powers,  duties  and  liabilities  of  authorized  broker. 

362-a.  Designation  of  superintendent  of  banks  as  attorney  for  service  of 
process,  when  required. 

363.  Title  to  be  taken  in  descriptive  name. 
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Section  364.  Restrictions  on  profits  of  personal  loan  broker. 

365.  Reports  to  superintendent 

366.  Liability  for  assessments  by  superintendent 

367.  Books  and  records. 

368.  Prohibitions  against  encroachments  on  powers  relating  to  interest 

369.  Penalty  for  unlawfully  engaging  in  personal  loan  business. 

370.  Offender  a  competent  witness. 

371.  Penalty  for  publishing  statements  calculated  to  deceive. 

372.  Evidence  of  violation. 

373.  What  constitutes  a  loan  within  the  state. 

§  340.  Incorporation ;  organization  certificate ;  amount  of  capital  stock. — 
When  authorized  by  the  superintendent  of  banks  as  provided  in  section 
twenty-three  of  this  chapter,  three  or  more  persons,  all  of  whom  shall  be 
citizens  of  the  United  States,  may  form  a  corporation  to  be  known  as  a 
personal  loan  company.  Such  persons  shall  subscribe  and  acknowledge 
and  submit  to  the  superintendent  of  banks  at  his  office  an  organization 
certificate  in  duplicate  which  shall  specifically  state: 

1.  The  name  of  the  corporation  which  shall  include  the  words  "per- 
sonal loan  company." 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  The  amount  of  its  capital  stock,  and  the  number  of  shares  into 
which  such  capital  stock  shall  be  divided,  which  capital  stock  shall  not  be 
less  than : 

(a)  Ten  thousand  dollars,  if  the  place  where  its  business  is  to  be  trans- 
acted is  in  a  city  of  the  first  or  second  class ; 

(b)  Five  thousand  dollars,  if  the  place  where  its  business  is  to  be 
transacted  is  located  elsewhere  in  the  state. 

4.  The  full  name,  residence  and  post-office  address  of  each  of  the  in- 
corporators and  the  number  of  shares  subscribed  for  by  each. 

5.  The  term  of  its  existence,  which  may  be  perpetual. 

6.  The  number  of  its  directors  which  shall  not  be  less  than  three,  and 
the  names  and  addresses  of  the  incorporators  who  shall  be  its  directors 
until  its  first  annual  meeting  of  stockholders. 

Such  certificate  may  provide  for  the  manner  in  which  the  stock  of  the 

corporation  may  be  transferred  and  for  the  number  of  directors  necessary 

to  constitute  a  quorum.     (Reenacted  and  amended  by  L.  1915,  ch.  588,  in 

effect  May  11,  1915.) 

Personal  loan  companies  are  subject  to  the  regulations  contained  in  chapter  518 
of  the  Laws  of  1914  and  not  to  article  9  of  chapter  369  of  the  Laws  of  1914,  com- 
monly known  as  the  Banking  Law.  Rept.  of  Atty.  Genl.  (1914),  p.  403.  This  ruling 
is  superseded  by  this  article  as  reenacted. 

§  341.  When  corporate  existence  begins;  conditions  precedent  to  com- 
mencing business. — When  the  superintendent  shall  have  endorsed  his  ap- 
proval on  the  organization  certificate,  as  provided  by  section  twenty-three 
of  this  chapter,  the  corporate  existence  of  the  personal  loan  company  shall 
begin  and  it  shall  then  have  power  to  elect  officers  and  to  transact  such 
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other  business  as  relates  to  its  organization.    But  it  shall  transact  no 
other  business  until: 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash  and  an 
affidavit  stating  that  it  has  been  so  paid,  subscribed  and  sworn  to  by  its 
two  principal  officers,  shall  have  been  filed  in  the  clerk's  office  of  the 
county  in  which  its  place  of  business  is  located,  and  a  certified  copy  thereof 
filed  in  the  office  of  the  superintendent; 

2.  The  bond  submitted  by  it  to  the  superintendent  of  banks  as  re- 
quired in  section  three  hundred  and  forty-two  of  this  article  shall  have 
been  approved  and  filed  by  him; 

3.  The  superintendent  shall  have  duly  issued  to  it  the  authorization 
certificate  specified  in  section  twenty-four  of  this  chapter.  (Reenacted 
cmd  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  342.  Bond  to  be  filed  with  superintendent. — Every  personal  loan  com- 
pany shall  submit  to  the  superintendent  of  banks  a  bond,  running  to  him 
officially,  executed  by  it,  as  principal,  and  by  a  corporation  authorized  by 
the  superintendent  of  insurance  to  transact  the  business  of  surety  in  this 
state,  as  surety,  in  an  amount  equal  to  one-tenth  of  the  capital  stock  of 
such  personal  loan  company  and  not  less  in  any  event  than  the  sum  of 
three  thousand  dollars,  conditioned  upon  the  faithful  observance  of  law 
and  the  provisions  of  this  chapter  by  such  personal  loan  company.  Such 
bond  shall  be  subject  to  the  approval  of  the  superintendent  of  banks  and 
shall  continue  in  force  until  a  bond  in  renewal  thereof  has  been  approved 
and  accepted  by  the  superintendent  of  banks  as  hereinafter  provided. 
Such  bond  shall  be  renewed  and  refiled  annually  in  January  of  each  year. 
The  failure  of  a  personal  loan  company  to  submit  a  bond  for  the  approval 
of  the  superintendent  of  banks  as  hereinbefore  provided,  or  to  obtain  the 
approval  and  filing  of  such  bond  by  the  superintendent  of  banks  prior  to 
March  first  in  any  year  shall  be  sufficient  grounds  for  revocation  of  its 
authorization  certificate  by  the  superintendent  of  banks.  (Reenacted  and 
amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  343.  Bights  of  duly  licensed  personal  loan  associations  and  duly  au- 
thorized personal  loan  companies  and  personal  loan  brokers  preserved  and 
continued. — A  personal  loan  association  heretofore  organized  and  subject 
to  article  ten  of  the  banking  law  as  amended  by  chapter  one  hundred 
twenty-seven  of  the  laws  of  nineteen  hundred  and  ten  is  continued  and 
shall  be  deemed  duly  organized  under  this  article,  notwithstanding  the 
repeal  of  said  article  ten  or  of  the  act  under  which  such  association  was 
incorporated  if,  at  the  time  this  act  takes  effect,  such  association  is  law- 
fully engaged  in  business  pursuant  to  a  license  duly  issued  by  the  super- 
intendent of  banks  or  an  authorization  certificate  issued  under  the  provi- 
sions of  chapter  five  hundred  and  eighteen  of  the  laws  of  nineteen  hun- 
dred and  fourteen. 

Any  such  association  is  hereby  authorized  to  continue  in  business  under 
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the  provisions  of  this  article  until  the  expiration  of  such  license  or  until 
such  authorization  certificate  has  been  revoked  by  the  superintendent  of 
banks,  in  accordance  with  the  provisions  of  section  twenty-nine  of  this 
chapter.  Prior  to  the  expiration  of  such  license,  any  such  personal  loan 
association  may  apply  to  the  superintendent  of  banks  for  an  authorization 
certificate  under  the  provisions  of  this  chapter  and,  if  the  superintendent 
of  banks  be  satisfied  from  such  examination  and  investigation  as  he  may 
deem  necessary,  that  such  personal  loan  association  has  complied  with  the 
provisions  of  law  applicable  to  it  he  may,  within  thirty  days  after  the  filing 
of  such  application,  issue  to  it  an  authorization  certificate  as  a  personal 
loan  company  and  thereupon  such  personal  loan  association  shall  become 
a  duly  authorized  personal  loan  company  subject  to  all  the  provisions  of 
this  article. 

Any  such  personal  loan  association  the  title  of  which  does  not  include 
the  words  "personal  loan  company"  shall  in  all  contracts  to  which  it  is  a 
party  and  in  advertisements  published  by  it  insert  the  descriptive  words 
"a  personal  loan  company"  in  parentheses  after  its  legal  title. 

A  personal  loan  company  which  has  received  an  authorization  certificate 
under  the  provisions  of  chapter  five  hundred  eighteen  of  the  laws  of  nine- 
teen hundred  and  fourteen  is  hereby  continued  and  shall  be  deemed  duly 
organized  under  the  provisions  of  this  article,  notwithstanding  the  repeal 
of  such  act. 

Any  personal  loan  company  and  any  personal  loan  broker  who  has  re- 
ceived  an  authorization  certificate  under  the  provisions  of  chapter  five 
hundred  and  eighteen  of  the  laws  of  nineteen  hundred  and  fourteen  is 
hereby  authorized  to  continue  in  business  under  the  provisions  of  this 
article  until  such  authorization  certificate  has  been  revoked  by  the  super- 
intendent of  banks,  in  accordance  with  the  provisions  of  section  twenty- 
nine  of  this  chapter.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in 
effect  May  11, 1915.) 

§  344.  General  powers. — In  addition  to  the  powers  conferred  by  the 
general  and  stock  corporation  laws,  every  personal  loan  company  shall, 
subject  to  the  restrictions  and  limitations  contained  in  this  article,  have 
the  following  powers : 

1.  To  make  loans,  in  its  discretion,  at  the  rate  of  interest  of  six  per 
centum  per  annum. 

2.  To  act  as  a  pawnbroker  without  complying  with  any  conditions 
other  than  those  contained  in  this  article. 

3.  To  make  small  loans  to  needy  borrowers  upon  any  of  the  following 
securities : 

(a)  Mortgages  upon  personal  property  without  the  actual  delivery  of 
the  property; 

(b)  Notes  of  the  borrower  endorsed  or  guaranteed  by  another  person; 

(c)  Assignments  or  orders  for  the  payment  of  salary  or  wages  by  the 
borrower  or  another  person. 
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4.  To  charge  interest  upon  loans  made  in  accordance  with  subdivisions 
two  and  three  of  this  section.     (Reenacted  and  amended  L.  1915,  ch.  588, 

in  effect  May  11,  1915.) 

• 

§  845.  Restrictions  on  amount  of  loan,  interest  and  charges. — Every 
personal  loan  company  shall  be  subject  to  the  following  restrictions  upon 
the  making  of  loans  and  on  charges  for  services  in  connection  therewith : 

1.  No  loan  made  under  subdivisions  two  and  three  of  section  three 
hundred  and  forty-four  of  this  article  shall  exceed  two  hundred  dollars, 
nor  shall  any  person  owe  any  such  corporation  on  account  of  such  loan 
more  than  two  hundred  dollars  for  principal  at  any  one  time. 

2.  Interest  shall  not  be  charged  or  collected  in  advance  and  shall  be 
computed  on  unpaid  balances. 

3.  Interest  on  loans  made  as  a  pawnbroker  shall  not  exceed  three  per 
centum  per  month  and  no  other  charge  of  any  kind  shall  be  made  by  such 
corporation  when  acting  as  pawnbroker. 

4.  Interest  on  loans  made  as  provided  in  subdivision  three  of  section 
three  hundred  and  forty-four  of  this  article  shall  not  be  charged  at  a  rate 
to  exceed  two  per  centum  per  month. 

5.  For  a  loan  exceeding  fifty  dollars  a  charge  of  not  more  than  two 
dollars  may  be  made  for  expenses,  including  any  examination  of  the 
property  mortgaged  or  investigation  of  the  character  and  circumstances 
of  the  borrower,  indorser,  or  surety,  and  the  drawing,  taking  the  acknowl- 
ment,  and  filing  of  necessary  papers.  If  the  loan  is  fifty  dollars  or  less, 
such  charge  shall  not  be  more  than  one  dollar.  No  such  charge  shall  be 
made  on  any  loan  or  renewal  thereof  of tener  than  once  in  each  period  of 
twelve  months.  No  such  charge  shall  be  imposed  upon  any  one  borrower 
for  any  new  or  additional  loan  made  within  three  months  after  any  such 
charge  has  been  imposed,  nor  shall  any  charge  be  imposed  upon  any  one 
borrower  for  a  loan  which  is  to  be  repaid  within  less  than  one  calendar 
month  after  the  loan  is  made,  nor  shall  any  charge  of  any  kind  be  made 
in  addition  to  interest  on  a  loan  of  less  than  ten  dollars.  No  charge  what- 
soever shall  be  made  unless  or  until  a  loan  shall  have  been  made  as  the 
result  of  such  examination  or  investigation. 

6.  No  charge  other  than  costs  specifically  prescribed  by  law  to  be  in- 
cluded in  any  judgment  shall  be  made  against  any  borrower  by  reason  of 
the  institution  of  any  action  or  proceeding  to  appropriate  security  to  the 
payment  of  any  loan  or  of  any  action  to  recover  of  the  borrower  any  sum 
lent.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11, 
1915.) 

§  346.  Restrictions  on  methods  of  making  and  paying  loans. — Every 
personal  loan  company  shall : 

1.  Deliver  to  the  borrower,  at  the  time  a  loan  is  made,  a  statement  in 
the  English  language  showing  in  clear  and  distinct  terms  the  amount  of 
the  loan,  the  date  of  the  loan  and  of  its  maturity,  the  security  for  the  loan, 
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the  person  to  whom  the  loan  is  made,  the  name  of  the  lender  and  the 
amount  and  rate  of  interest  charged.  Upon  such  statement  there  shall 
be  printed  in  English  a  copy  of  this  section  and  of  section  three  hundred 
and  forty-five  of  this  article. 

2.  Give  to  the  borrower  a  plain  and  complete  receipt  for  all  payments 
made  on  account  of  any  such  loan  at  the  time  such  payments  are  made. 

3.  Upon  repayment  of  the  loan  in  full,  mark  indelibly  in  the  presence 
of  the  borrower  every  paper  signed  by  him  with  the  word  "paid"  or 
"canceled/'  and  discharge  any  mortgages,  restore  any  pledges,  return 
any  notes  and  cancel  any  assignments  given  by  the  borrower  as  security. 

No  personal  loan  company  shall  take  any  confession  of  judgment,  any 
power  of  attorney  nor  shall  it  take  any  instrument  that  does  not  state  the 
actual  amount  of  the  loan  in  question,  the  time  for  which  it  is  made  and 
the  rate  of  interest*  nor  any  instrument  in  which  blanks  are  left  to  be 
filled  after  execution.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in 
effect  May  11,  1915.) 


§  347.  Eestrictions  on  assignments  of  wages  or  salary. — Under  any  as- 
signment or  order  for  the  payment  of  future  salary  or  wages  given  as 
security  for  a  loan  made  under  this  article  a  sum  not  exceeding  ten  per 
centum  of  the  borrower's  salary  or  wages  shall  be  collectible  therefrom 
under  such  an  assignment  or  order  at  the  time  of  each  payment  of  salary 
or  wages,  if  the  amount  of  the  loan  has  not  been  paid.  Such  assignment 
or  order  shall  not  be  subject  to  the  provisions  of  section  forty-two  of  the 
personal  property  law. 

Such  an  assignment  or  order,  when  made  by  a  married  man  or  woman, 
not  legally  separated  from  his  or  her  spouse,  shall  not  be  valid  unless  ac- 
companied by  the  written  assent  of  his  or  her  spouse.  (Reenacted  and 
amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  348.  Eestrictions  on  place  of  transacting  business. — No  personal  loan 
company  shall: 

1.  Transact  or  solicit  business  under  any  other  name  or  at  any  other 
office  or  place  than  that  designated  in  the  authorization  certificate  issued  to 
such  company,  except  as  provided  in  section  three  hundred  and  forty-nine 
of  this  article,  and  such  authorization  certificate  shall  be  kept  posted  at  all 
times  in  a  prominent  place  in  such  office. 

2.  Maintain  an  office  or  place  of  business  in  the  same  room  in  which 
any  other  business  is  transacted  or  in  a  room  connecting  with  or  opening 
into  a  room  in  which  any  other  business  is  transacted,  without  the  written 
consent  of  the  superintendent  of  banks  which  shall  be  at  all  times  kept 
posted  with  such  authorization  certificate.  (Reenacted  and  amended  by 
L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  349.  Branch  offices  and  restrictions  thereon;  penalty  for  violating. — 
Any  personal  loan  company  located  and  doing  business  in  a  city  of  the 
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first  or  second  class  may  open  and  occupy  one  or  more  branch  offices,  pro- 
vided that  before  any  such  branch  or  branches  shall  be  opened  or  occupied : 

1.  The  superintendent,  in  his  discretion,  shall  have  given  his  written 
approval  for  such  branch  or  branches,  as  provided  in  section  fifty-one  of 
this  chapter ; 

2.  Every  such  corporation  desiring  to  open  and  occupy  a  branch  office 
shall  have  a  capital  of  ten  thousand  dollars  for  every  branch  office  estab- 
lished, in  addition  to  the  capital  required  by  section  three  hundred  and 
forty  of  this  article.  Every  personal  loan  company  which  maintains  a 
branch  office  shall  keep  posted  at  all  times  in  a  prominent  place  in  such 
branch  office  a  copy  of  its  authorization  certificate,  certified  by  the  super- 
intendent of  banks,  together  with  the  written  approval  of  the  superin- 
tendent of  the  maintenance  of  such  branch. 

Any  personal  loan  company  violating  the  provisions  of  this  section  shall 
forfeit  to  the  people  of  the  state  the  sum  of  one  thousand  dollars  for 
every  week  during  which  any  branch  office  shall  hereafter  be  open  or  occu- 
pied in  violation  of  this  section.  (Reenacted  and  amended  by  L.  1915,  ch. 
588,  in  effect  May  11,  1915.) 

§  350.  Net  earnings  and  dividends. — Every  personal  loan  company  may 
pay  dividends  on  its  capital  stock,  provided  that  no  dividend  shall  be  de- 
clared or  paid  except  under  the  following  conditions  and  limitations : 

1.  In  determining  net  earnings  no  more  than  a  reasonable  reduction 
shall  be  made  for  expenses  including  salaries. 

2.  The  total  dividends  declared  in  any  one  year  shall  not  amount  to 
more  than  twelve  per  centum  on  the  capital  stock. 

Whenever  the  net  earnings  as  determined  in  this  section  amount  to  more 
than  twelve  per  centum  on  its  capital,  such  personal  loan  company  shall 
comply  with  any  order  of  the  superintendent  of  banks  reducing  the  rates 
of  interest  or  charges  which  may  be  made  by  such  personal  loan  company. 
(Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  351.  Effect  of  revocation  by  superintendent  of  authorization  certifi- 
cate.— Whenever  the  superintendent  shall  have  revoked  his  authorization 
of  any  such  personal  loan  company  and  shall  have  taken  the  action  to 
make  such  revocation  effective  specified  in  section  twenty-nine  of  this 
chapter,  ail  the  rights  and  privileges  of  such  company,  resulting  from 
such  preceding  authorization,  shall  forthwith  cease  and  determine.  (Re- 
enacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  352.  Change  of  location. — Any  personal  loan  company  may  make  a 
written  application  to  the  superintendent  of  banks  for  leave  to  change  its 
principal  place  of  business  to  another  place  in  the  same  village,  borough 
or  city,  if  in  a  city  not  divided  into  boroughs.  The  application  shall  state 
the  reasons  for  such  proposed  change  and  shall  be  signed  and  acknowl- 
edged by  a  majority  of  the  board  of  directors  and  be  accompanied  by  the 
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written  assent  thereto  of  stockholders  owning  at  least  two-thirds  in  amount 
of  its  stock.  If  the  superintendent  shall  grant  his  certificate  authorizing 
the  change  of  location,  as  provided  in  section  fifty  of  this  chapter,  the 
personal  loan  company  may,  upon  or  after  the  day  specified  in  the  certifi- 
cate, remove  its  property  and  effects  to  the  location  designated  therein,  and 
thereafter  its  principal  place  of  business  shall  be  the  location  so  specified; 
and  it  shall  have  all  the  rights  and  powers  in  such  new  location  which  it 
possessed  in  its'  former  location.  (Reenacted  and  amended  by  L.  1915, 
ch.  588,  in  effect  May  11, 1915.) 

§  353.  Annual  meeting  of  stockholders;  notice. — The  stockholders  of 
every  personal  loan  company  shall  hold  an  annual  meeting  for  the  election 
of  directors  on  the  second  Tuesday  in  January  or  within  ten  days  there- 
after, unless  the  by-laws  shall  fix  some  other  date  which  must,  in  any 
event,  be  during  the  months  of  January  or  February.  Notice  of  such 
meeting  shall  be  given  as  required  by  the  stock  corporation  law.  (Re- 
enacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  354.  Qualifications  of  directors. — A  director  of  a  personal  loan  com- 
pany need  not  be  a  stockholder  of  such  company  unless  its  by-laws  so 
provide.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11, 
1915.) 

§  355.  Oath  of  directors. — Each  director,  when  appointed  or  elected, 
shall  take  an  oath  that  he  will,  so  far  as  the  duty  devolves  on  him,  dili- 
gently and  honestly  administer  the  affairs  of  the  corporation,  and  will  not 
knowingly  violate,  or  willingly  permit  to  be  violated  any  of  the  provisions 
of  law  applicable  to  such  corporation.  Such  oath  shall  be  subscribed  by 
the  director  making  it,  and  certified  by  an  officer  authorized  by  law  to 
administer  oaths  and  immediately  transmitted  to  the  superintendent  of 
banks.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11, 
1915.) 

§  356.  Tenure  of  office  of  directors. — The  directors  shall,  unless  sooner 
removed  or  disqualified,  hold  office  until  the  next  annual  meeting  of  stock- 
holders, and  until  their  successors  are  elected  and  have  qualified.  (Re- 
enacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  357.  Meetings  of  directors;  quorum;  statement  to  directors. — The 
directors  of  every  personal  loan  company  shall  hold  regular  meetings  as 
provided  in  the  by-laws.  One  of  their  number,  to  be  chosen  by  the  board, 
shall  be  the  president  of  the  board.  If  the  number  of  directors  necessary 
to  constitute  a  quorum  is  not  prescribed  in  the  certificate  of  incorporation 
or  organization  certificate,  or  in  the  by-laws,  and  no  provision  is  made 
therein  for  determining  the  same,  the  directors  may  fix  such  number, 
which  shall  not  be  less  than  two,  with  the  same  effect  as  if  such  number 
were  prescribed  in  the  certificate  of  incorporation  or  organization  certifi- 
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cate.  The  treasurer  or  manager  shall  prepare  and  submit  to  the  directors 
at  each  regular  meeting  of  the  board,  or  to  an  executive  committee  of  not 
less  than  three  members  of  such  board  at  least  four  times  a  year,  a  written 
statement  showing  the  total  amount  and  number  of  loans  made,  the  classes 
of  securities  taken  therefor,  the  interest  charged,  the  average  amount  of 
loans  made,  and  any  expenses  incurred  since  the  last  regular  meeting  of 
the  board. 

A  copy  of  such  statement,  together  with  a  list  of  the  directors  present  at 
such  meeting,  verified  by  the  affidavit  of  the  officer  or  officers  charged  with 
the  duty  of  preparing  and  submitting  such  statement  shall  be  filed  with 
the  records  of  the  corporation  within  one  day  after  such  meeting,  and  shall 
be  presumptive  evidence  of  the  matters  therein  stated.  (Reenacted  and 
amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.)* 

§  358.  Communications  from  banking  department  must  be  submitted  to 
directors  and  noted  in  minutes. — Each  official  communication  directed  by 
the  superintendent  of  banks  or  one  of  his  deputies  to  a  personal  loan  com- 
pany or  to  any  officer  thereof,  relating  to  an  investigation  or  examination 
conducted  by  the  banking  department  or  containing  suggestions  or  recom- 
mendations as  to  the  conduct  of  the  business  of  the  corporation,  shall  be 
submitted  by  the  officer  receiving  it,  to  the  board  of  directors  at  the  next 
meeting  of  such  board,  and  duly  noted  in  the  minutes  of  the  meetings  of 
such  board.  (Reenacted  and  amended  by  L.  1915)  ch.  588,  in  effect  May 
11,  1915.) 

§  359.  Personal  loan  brokers;  application  certificate. — Any  individual, 
partnership  or  unincorporated  association  desiring  to  engage  in  business 
as  personal  loan  brokers  shall  subscribe  and  acknowledge  and  submit  to 
the  superintendent  of  banks  at  his  office  a  certificate  in  duplicate  which 
shall  specifically  state : 

1.  The  full  name,  residence  and  post-office  address  of  such  individual  or 
of  each  member  of  such  partnership  or  unincorporated  association. 

2.  That  the  subscriber  or  subscribers  are  applicants  for  an  authoriza- 
tion certificate  to  transact  the  business  of  a  personal  loan  broker. 

3.  The  state  or  country  of  which  each  individual  named  in  the  certifi- 
cate is  a  citizen. 

4.  The  amount  of  permanent  capital  which  such  individual,  partner- 
ship or  unincorporated  association  has  deposited  in  cash  to  be  invested  and 
kept  permanently  invested  in  such  business,  which,  if  said  business  is  to  be 
transacted  in  a  city  of  the  first  or  second  class  shall  be  not  less  than  ten 
thousand  dollars  and,  if  such  business  is  to  be  transacted  elsewhere  in  the 
state,  shall  be  not  less  than  five  thousand  dollars. 

5.  The  particular  city  or  incorporated  or  unincorporated  village  in 
which  such  business  is  to  be  transacted  and  the  location  by  street  and 
number  of  the  office  or  place  of  business  therein.  (Reenacted  and  amended 
by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 
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§  360.  Permanent  capital ;  increase  or  decrease  thereof. — The  permanent 
capital  of  every  such  personal  loan  broker  shall  be  paid  in  cash  and  shall 
be  kept  unimpaired  in  his  personal  loan  business  as  specified  in  the  verified 
certificate  submitted  to  the  superintendent  in  accordance  with  the  pro- 
visions of  section  three  hundred  and  fifty-nine  of  this  article.  From  time 
to  time,  with  the  written  approval  of  the  superintendent  and  upon  good 
cause  shown,  such  permanent  capital  may  be  increased  or  decreased,  pro- 
vided it  shall  not  be  decreased  below  the  amount  specified  in  said  section. 
(Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  361.  Conditions  precedent  to  personal  loan  broker  engaging  in  busi- 
ness.— No  personal  loan  broker  shall  exercise  any  of  the  powers  conferred 
by  this  article  upon  personal  loan  companies  until  he  has 

1.  Deposited  in  cash  the  amount  of  permanent  capital  specified  in  his 
verified  certificate,  as  required  by  section  three  hundred  and  sixty  of  this 
article;  and 

2.  Complied  with  the  requirements  specified  in  subdivisions  two  and 
three  of  section  three  hundred  and  forty-one  of  this  article.  (Reenacted 
and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  362.  Powers,  duties  and  liabilities  of  authorized  broker. — Every  per- 
sonal loan  broker  who  shall  have  been  duly  authorized  by  the  superintend- 
ent of  banks  shall  be  entitled  to  exercise  the  powers  conferred  upon  per- 
sonal loan  companies  by  this  article,  and  shall  be  subject  to  all  the  duties, 
restrictions,  liabilities  and  penalties  imposed  upon  such  companies  by  this 
article,  except  that  no  personal  loan  broker  shall  transact  his  business  at 
any  place  other  than  that  specified  in  his  authorization  certificate.  (Re- 
enacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  362-a.  Designation  of  superintendent  of  banks  as  attorney  for  service 
of  process  when  required. — An  individual  who  is  not  a  resident  of  this  state 
shall  not,  either  by  himself  or  as  a  member  of  a  partnership  or  unincor- 
porated association,  be  authorized  by  the  superintendent  of  banks  to 
transact  business  under  the  provisions  of  this  article,  unless  such  indi- 
vidual shall  have  designated  the  superintendent  of  banks,  by  a  duly  exe- 
cuted instrument  in  writing,  his  true  and  lawful  attorney  upon  whom  all 
process  in  any  action  or  proceeding  by  any  resident  of  this  state  against 
such  individual  or  the  partnership  or  unincorporated  association  of  which 
he  is  a  member  may  be  served  with  the  same  effect  as  if  such  individual 
were  a  resident  of  this  state  and  had  been  lawfully  served  with  such 
process  within  the  state.  (Reenacted  and  amended  by  L.  1915,  ch.  588, 
in  effect  May  11,  1915.) 

§  363.  Title  to  be  taken  in  descriptive  name. — All  mortgages,  notes,  as- 
signments, agreements  and  contracts  taken  by  any  such  personal  loan 
broker  in  connection  with  such  personal  loan  business,  shall  be  taken  in  the 
name  of  such  broker  with  the  addition  of  the  descriptive  name  "personal 
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loan  broker."     (Beenacted  and  amended  by  L.  1915,  ch.  588,  in  effect 
May  11,  1915.) 

§  364.  Restrictions  on  profits  of  personal  loan  broker. — No  personal  loan 
broker  shall  in  any  year  withdraw  or  take  out  of  his  business  profits  amount- 
ing to  more  than  twelve  per  centum  of  his  permanent  capital  after  allowing 
for  a  reasonable  deduction  for  expenses  and  salaries,  including  the  per- 
sonal services  of  such  broker.  Whenever  his  profits  during  the  preceding 
calendar  year,  less  such  deduction,  shall  have  exceeded  that  amount,  such 
broker  shall  comply  with  any  order  of  the  superintendent  of  banks  reduc- 
ing the  rates  of  interest  or  charges  which  may  be  made  by  such  broker. 
(Beenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  365.  Beports  to  superintendent;  penalty  for  failure  to  make. — On  or 
before  the  first  day  of  February  in  each  year,  every  personal  loan  com- 
pany and  every  personal  loan  broker  shall  make  a  written  report  to  the 
superintendent  of  banks  which  shall  contain  a  statement  of  condition  on 
the  morning  of  the  first  day  of  January  in  such  year  and  shall  be  in  the 
form  and  contain  the  matters  prescribed  by  the  superintendent. 

Every  such  report  shall  be  verified  by  the  oaths  of  the  president  or  vice- 
president  and  secretary  or  treasurer  of  such  company  or  by  such  personal 
loan  broker.  The  verification  shall  state  that  the  report  is  true  and  cor- 
rect in  all  respects  to  the  best  of  the  knowledge  and  belief  of  the  person 
or  persons  verifying  it,  and  that  the  usual  business  of  the  corporation  or 
broker  has  been  transacted  at  the  location  required  by  this  article  and  not 
elsewhere. 

Every  such  corporation  and  broker  shall  also  make  any  other  special  re- 
ports to  the  superintendent  which  he  may  from  time  to  time  require,  which 
shall  be  in  such  form  and  filed  at  such  date  as  may  be  prescribed  by  the 
superintendent  and  shall,  if  required  by  him,  be  verified  in  such  manner 
as  he  may  prescribe. 

Every  such  corporation,  within  ten  days  after  declaring  a  dividend, 
shall  make  written  report  to  the  superintendent  stating  the  amount  of 
such  dividend  and  the  amount  of  its  net  earnings  in  excess  thereof.  Such 
report  shall  be  verified  by  the  oath  of  the  president,  or  treasurer  of  the 
corporation. 

If  any  such  corporation  or  broker  shall  fail  to  make  any  report  required 
by  this  section  on  or  before  the  day  designated  for  the  making  thereof,  or 
shall  fail  to  include  therein  any  matter  required  by  the  superintendent,  it 
shall  forfeit  to  the  people  of  the  state  the  sum  of  one  hundred  dollars  for 
every  day  that  such  report  shall  be  delayed  or  withheld,  and  for  every  day 
that  it  shall  fail  to  report  any  such  omitted  matter,  unless  the  time  therefor 
shall  have  been  extended  by  the  superintendent,  as  provided  by  section 
forty-nine  of  this  chapter.  (Beenacted  and  amended  by  L.  1915,  ch.  588, 
in  effect  May  11, 1915.) 
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§  366.  liability  of  company  or  broker  for  assessments  by  superintendent. 
— When  the  superintendent,  pursuant  to  the  powers  conferred  on  him  by 
article  two  of  this  chapter,  shall  have  levied  any  assessment  upon  any  per- 
sonal loan  company  or  personal  loan  broker  and  shall  have  duly  notified 
such  company  or  broker  of  the  amount  thereof,  the  amounts  so  assessed 
shall  become  a  liability  of  and  shall  be  paid  by  such  company  or  broker  to 
the  superintendent.  (Reenacted  and  amended  by  L.  1915,  ch.  588,  in  ef- 
fect May  11,  1915.) 

§  367.  Books  and  records. — Every  personal  loan  company  and  personal 
loan  broker  shall  conform  its  methods  of  keeping  its  books  and  records  to 
such  orders  in  respect  thereto  as  shall  have  been  made  and  promulgated 
by  the  superintendent  pursuant  to  section  forty-nine  of  this  chapter.  Any 
such  company  or  broker  that  refuses  or  neglects  to  obey  any  such  order 
shall  be  subject  to  a  penalty  of  one  hundred  dollars  for  each  day  that  such 
refusal  or  neglect  continues. 

Every  such  company  and  broker  shall  preserve  the  records  of  final  entry 
used  in  such  business,  including  cards  used  in  the  card  system,  for  a  period 
of  at  least  six  years  from  the  date  of  making  the  same  or  from  the  date  of 
the  last  entry  thereon,  unless  the  superintendent,  upon  application  of  such 
company  or  broker,  have  otherwise  directed.  {Reenacted  and  amended 
by  L.  1915,  ch.  588,  m  effect  May  11,  1915.) 

§  368.  Prohibitions  against  encroachment  on  powers  relating  to  interest ; 
violations  of  such  prohibitions  or  of  restrictions;  penalty  therefor. — No  per- 
son or  corporation  except  as  authorized  by  this  chapter,  shall  directly  or 
indirectly  charge  or  receive  any  interest,  discount  or  consideration  greater 
than  six  per  centum  per  annum  upon  the  loan,  use  or  forbearance  of  money, 
goods  or  things  in  action  of  the  value  of  two  hundred  dollars  or  less,  or 
upon  the  loan,  use  or  sale  of  personal  credit  in  any  wise. 

The  foregoing  prohibitions  shall  apply  to  any  person  who,  as  security 
for  any  such  loan,  use  or  forbearance  of  money,  or  for  any  such  loan,  use 
or  sale  of  personal  credit,  makes  a  pretended  purchase  of  property  from 
any  person  and  permits  the  owner  or  pledgor  to  retain  the  possession 
thereof,  or  who,  by  any  device  or  pretense  of  charging  for  his  services  or 
otherwise,  seeks  to  obtain  a  larger  compensation  than  is  authorized  by  this 
article. 

Any  person,  and  the  several  officers  and  employees  of  any  corporation, 
who  shall  violate  the  foregoing  prohibitions  shall  be  guilty  of  a  misde- 
meanor, and  upon  proof  of  such  fact  the  debt  shall  be  discharged  and  the 
security  shall  be  void.  But  this  section  shall  not  apply  to  licensed  pawn- 
brokers, making  loans  upon  the  actual  and  permanent  deposit  of  personal 
property  as  security;  nor  shall  this  section  affect  in  any  way  the  validity 
or  legality  of  any  loan  of  money  or  credit  exceeding  two  hundred  dollars 
in  amount. 

Any  personal  loan  broker  and  any  officer  or  employee  of  a  personal  loan 
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company  who  shall  violate  any  of  the  provisions  of  section  three  hundred 
and  forty-five  of  this  chapter  shall  be  guilty  of  a  misdemeanor  and  upon 
proof  of  such  fact  the  debt  shall  be  discharged  and  the  security  shall  be 
void.  (Reenacted  and  amended  by  L,  1915,  ch.  588,  in  effect  May  11, 
1915.) 

§  369.    Penalty  for  unlawfully  engaging  in  personal  loan  business. — No 

person  or  corporation  shall,  except  as  authorized  by  this  chapter,  make  any 
loan  of  two  hundred  dollars  or  less,  or  become  endorser  upon  or  guarantor 
of  or  surety  for  any  such  loan  for  which  loan,  endorsement  or  guarantee 
any  charge,  interest,  discount  or  consideration  is  made  or  taken  in  excess 
of  six  per  centum  per  annum.  No  individual,  partnership,  unincorporated 
association  or  corporation  shall,  directly  or  indirectly,  engage  or  offer  to 
engage  in  negotiating  or  arranging  any  transaction  herein  prohibited,  or 
in  aiding  the  borrower  or  the  lender  either  to  procure  or  to  make  any  such 
loans.  A  violation  of  any  of  the  provisions  of  this  section  shall  be  a  misde- 
meanor, whether  or  not  such  loans  are  actually  made. 

Any  person  or  corporation  purchasing  or  discounting  such  notes  or  loans 
of  two  hundred  dollars  or  less,  or  endorsing,  guaranteeing  or  becoming 
surety  for  the  payment  of  any  such  notes  or  loans  for  compensation  or  for 
value  of  any  kind,  or  furnishing  security  therefor  or  procuring  any  en- 
dorsor,  guarantor  or  surety  therefor,  for  compensation  or  value  of  any 
kind,  without  having  been  first  authorized  so  to  do  under  the  provisions  of 
this  chapter,  shall  be  presumed  to  have  violated  the  provisions  of  this  sec- 
tion.    (Reenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11, 1915.) 

§  370.  Offender  a  competent  witness. — Any  person  offending  against  any 
provision  of  this  article  is  a  competent  witness  against  any  other  person  so 
offending,  and  may  be  compelled  to  attend  and  testify  upon  any  trial, 
hearing  or  proceeding,  or  investigation,  in  the  same  manner  as  any  other 
person.  But  the  testimony  so  given  shall  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the  person  so  testifying.  A  person 
so  testifying  to  the  violation  of  any  of  the  provisions  of  this  article,  shall 
not  thereafter  be  liable  to  indictment,  prosecution,  or  punishment  for  such 
violation,  and  may  plead  or  prove  the  giving  of  testimony  accordingly,  in 
bar  of  such  an  indictment  or  prosecution.  (Reenacted  and  amended  by  L. 
1915,  ch.  588,  in  effect  May  11,  1915.) 

§  371.  Penalty  for  publishing  statements  calculated  to  deceive. — No  per- 
sonal loan  company  or  personal  loan  broker  or  other  person  or  corporation 
shall  print,  publish  or  distribute  or  cause  to  be  printed,  published  or  dis- 
tributed in  any  manner  whatsoever,  any  written  or  printed  statement  with 
regard  to  the  rates,  terms  or  conditions  for  the  lending  of  money,  credit, 
goods  or  things  in  action,  in  amounts  of  two  hundred  dollars  or  less,  which 
is  false  or  calculated  to  deceive.    Any  person,  partnership  or  corporation 
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violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 
(Beenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11,  1915.) 

§  372.  Evidence  of  violation. — Evidence  of  a  violation  of  any  provision 
of  this  article  by  an  officer,  agent  or  employee  shall  be  prima  facie  evidence 
of  such  violation  by  his  principal.  Evidence  of  a  violation  of  any  pro- 
vision of  this  article  by  a  member  of  a  partnership  shall  be  prima  facie  evi- 
dence of  such  violation  by  each  member  of  the  partnership.  Evidence  of 
a  violation  of  any  provision  of  this  article  by  a  director,  trustee,  officer, 
agent  or  employee  of  a  corporation  shall  be  prima  facie  evidence  of  such 
violation  by  such  corporation.  {Beenacted  and  amended  by  L.  1915,  ch. 
588,  in  effect  May  11, 1915.) 

§  373.  What  constitutes  a  loan  within  the  state. — When  an  application 
for  a  loan,  or  for  an  endorsement  or  guarantee,  or  for  the  purchase  or  sale 
of  a  note,  or  when  a  power  of  attorney  to  make  a  loan,  is  made  or  signed 
by  any  person,  association,  partnership  or  corporation  within  this  state 
and  the  money  is  advanced,  or  the  endorsement  or  guarantee  is  made  or 
furnished,  or  the  note  purchased  by  any  person,  association,  partnership  or 
corporation  without  this  state,  the  transaction  shall  be  deemed  to  be  a  loan 
made  within  this  state,  and  such  loan  and  the  parties  making  it,  or  taking 
such  application  or  power  of  attorney,  shall  be  subject  to  the  provisions 
of  this  article.  This  section  shall  not  affect  in  any  way  the  validity  or 
legality  of  any  loan  of  money  or  credit  exceeding  two  hundred  dollars  in 
amount.  (Beenacted  and  amended  by  L.  1915,  ch.  588,  in  effect  May  11, 
1915.) 

L.  1915,  ch.  518,  §  3.  Chapter  five  hundred  and  eighteen  of  the  laws  of  nineteen 
hundred  and  fourteen  is  hereby  repealed. 

§  390.    Savings  and  loan  associations,  restrictions  on  payment  of  expenses. 

Limitation  on  operating  expenses  of  savings  and  loan  companies;  liability  of 
company  for  legal  services;  when  statutory  limitation  not  exceeded. — Although  the 
Banking  Law  limits  the  operating  expenses  of  savings  and  loan  companies  to  two 
and  one-half  per  centum  of  the  total  amount  of  dues  actually  received  and  credited 
to  its  members,  and  dividends  duly  apportioned  thereon,  an  attorney  at  law  who 
has  for  several  successive  years  rendered  legal  services  to  such  corporation  may 
recover  the  value  thereof  for  each  year,  in  so  far  as  the  amount  claimed,  when 
taken  with  other  expenditures,  does  not  exceed  the  statutory  limitation  placed 
upon  the  operative  expenses  of  the  company  for  that  year.  His  entire  claim 
covering  several  years  does  not  become  unenforcible  because,  taken  as  a  whole, 
it  exceeds  the  statutory  limitation.  Although  said  attorney,  together  with  others, 
in  order  that  the  corporation  should  be  able  to  meet  the  requirements  of  the 
State  Superintendent  of  Banks,  agree  that  in  consideration  of  the  surrender  of 
certain  stocks  to  the  corporation,  he  would  devote  his  salary  on  receiving  it  to 
the  reimbursement  of  the  person  surrendering  the  stock,  and  assigned  his  salary 
to  said  person  to  that  extent,  the  attorney  did  not  lose  legal  title  to  salary 
thereafter  to  become  due  so  as  to  prevent  him  from  bringing  action  upon  the  theory 
that  he  is  no  longer  the  real  party  in  interest.  Glbbs  v.  Knickerbocker  Savings 
&  Loan  Co.  (1915),  166  App.  Div.  517,  152  N.  Y.  Supp.  4. 
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§  404.    Seduction  of  liability  of  members. 

Application  of  section. — Application  to  the  Appellate  Division  by  a  savings  and 
loan  association,  under  this  section,  approved  by  the  Superintendent  of  Banks, 
for  an  order  reducing  the  liability  of  said  association  to  its  members,  so  as  to 
distribute  the  loss  equitably  among  them,  may  be  granted,  without  prejudice 
to  any  present  right  of  action  which  any  member  has  against  the  officers  or  direc- 
tors of  the  association  for  misfeasance  or  malfeasance  in  office.  Matter  of  Eagle 
Savings  ft  Loan  Co.  (1914),  164  App.  Div.  867,  150  N.  Y.  Supp.  442. 

§  453.  General  powers. — In  addition  to  the  powers  conferred  by  the 
general  corporation  law,  a  credit  union  shall,  subject  to  the  restrictions  and 
limitations  contained  in  this  article  and  in  its  by-laws,  have  the  following 
powers : 

1.  To  issue  shares  to  persons  qualified  for  membership. 

2.  To  charge  an  entrance  fee  to  subscribers  for  such  shares. 

3.  To  charge  a  reasonable  fee  for  the  transfer  of  its  shares. 

4.  To  receive  the  savings  of  its  members  in  payment  of  shares  or  on 
deposit. 

5.  To  lend  money  to  its  members  upon  such  terms  and  conditions  as  the 
by-laws  provide  and  as  the  credit  committee  shall  approve,  at  rates  not 
exceeding  one  per  centum  per  month,  inclusive  of  all  charges  incident  to 
the  making  of  such  loan. 

6.  To  deposit  any  moneys  received  by  it  and  not  lent  to  members,  as 
provided  in  section  four  hundred  and  fifty-six  of  this  article. 

7.  To  borrow  money  to  an  amount  not  exceeding  forty  per  centum  of 
the  capital  of  such  corporation,  except  where  the  capital  is  five  thousand 
dollars  or  less,  in  which  event  such  credit  union  may  borrow  any  amount 
up  to  two  thousand  dollars. 

8.  To  reduce  its  liability  to  shareholders  as  provided  in  section  four 
hundred  and  sixty-two  of  this  article. 

9.  To  fine  members  for  failure  to  meet  punctually  obligations  to  such 
credit  union. 

10.  To  expel  members,  as  provided  in  section  four  hundred  and  sixty- 
three  of  this  article. 

11.  To  impress  a  lien  upon  the  shares  and  dividends  of  any  member  to 
the  extent  of  any  loans  made  to  him  and  for  any  dues  or  fines  payable  by 
him. 

12.  To  cancel  the  shares  of  any  member  who  withdraws  or  is  expelled, 
and  apply  the  withdrawal  value  thereof  to  the  liquidation  of  such  mem- 
ber's indebtedness  to  the  corporation. 

13.  To  hold  shares  in  and  make  deposits  with  other  credit  unions. 

14.  To  invest  any  moneys  received  by  it  and  not  lent  to  its  members  in 
the  securities  which  are  authorized  as  investments  for  savings  banks  by 
subdivisions  one,  two,  three,  four,  five  and  seven  of  section  two  hundred 
and  thirty-nine  of  this  chapter.  (Amended  by  L.  1915,  ch.  294,  in  effect 
Apr.  14,  1915.) 
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BABGE  CANAL. 
See  Canal  Improvements. 

BENEVOLENT  OKDEBS  LAW. 

(L.  1909,  ch.  11.) 

§  2.  Organization. — Subdivisions  24-26  added  by  L.  1915,  ch.  183,  in 
effect  Apr.  3, 1915,  as  follows: 

24.  The  Home  Nest  or  any  subordinate  nest  of  the  Order  of  Owls 
duly  chartered  by  and  instituted  according  to  the  general  rules  and  regu- 
lations of  the  Home  Nest  of  the  Order  of  Owls; 

25.  An  encampment  of  the  Independent  Order  of  Odd  Fellows,  duly 
chartered  by  and  installed  according  to  the  general  rules  and  regulations 
of  the  grand  encampment  of  the  Independent  Order  of  Odd  Fellows; 

26.  A  canton  of  patriarchs  militant,  duly  chartered  by  and  installed 
according  to  the  general  rules  and  regulations  of  the  sovereign  grand 
lodge  of  the  Independent  Order  of  Odd  Fellows ; 

Last  paragraph,  as  amended  by  L.  1909,  ch.  240,  L.  1910,  ch.  420,  and  L. 
1912,  ch.  65,  amended  by  L.  1915,  ch.  183,  in  effect  Apr.  3,  1915,  as 
follows: 

May  elect  at  any  regular  communication,  convocation,  encampment  or 
other  regular  meeting  thereof,  by  whatever  name  known,  held  in  accord- 
ance with  the  constitution  and  general  rules  and  regulations  of  such 
grand  lodge,  chapter,  commandery  or  council,  or  other  governing  body 
to  which  it  belongs,  or  with  which  it  is  connected,  and  in  conformity  to 
its  own  by-laws,  if  it  has  any,  three  trustees  for  such  lodge,  chapter,  com- 
mandery, consistory,  council,  temple,  post,  court,  tribe,  grotto,  aerie,  camp, 
tent,  nest,  encampment  or  canton,  who  shall  be  members  thereof  in  full 
membership  and  in  good  and  regular  standing  therein ;  and  may  file  in  the 
office  of  the  secretary  of  state,  a  certificate  of  such  election,  signed  and 
acknowledged  by  the  first  three  elective  officers  of  such  lodge,  chapter, 
commandery,  consistory,  council,  temple,  post,  court,  tribe,  grotto,  aerie, 
camp,  tent,  nest,  encampment  or  canton,  stating  the  time  and  place  of 
such  election  and  that  the  same  was  regular,  the  names  of  such  trustees, 
and  the  term,  severally,  for  which  they  are  elected  to  serve,  and  the  name 
of  the  lodge,  chapter,  commandery,  consistory,  council,  temple,  post,  court, 
tribe,  grotto,  aerie,  camp,  tent,  nest,  encampment  or  canton,  for  which 
they  are  elected. 

§  8.  Powers. — Such  trustees  may  take,  hold  and  convey  by  and  under 
the  direction  of  such  lodge,  chapter,  commandery,  consistory,  council,  tem- 
ple, grotto,  post,  aerie,  camp,  tent,  nest,  encampment  or  canton,  all  the 
temporalities  and  property  belonging  thereto,  whether  real  or  personal, 
and  whether  given,  granted  or  devised  directly  to  it  or  to  any  person  or 
persons  for  it,  or  in  trust  for  its  use  and  benefit,  and  may  sue  for  and 
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recover,  hold  and  enjoy  all  the  debts,  demands,  rights  and  privileges,  and 
all  buildings  and  places  of  assemblage,  with  the  appurtenances,  and  all 
other  estate  and  property  belonging  to  it  in  whatsoever  manner  the  same 
may  have  been  acquired,  or  in  whose  name  soever  the  same  may  be  held, 
as  fully  as  if  the  right  and  title  thereto  had  been  originally  vested  in  them ; 
and  may  purchase  and  hold  for  the  purpose  of  the  lodge,  chapter,  com- 
mandery,  consistory,  couneil,  temple,  grotto,  aerie,  post,  camp,  tent,  nest, 
encampment  or  canton,  other  real  and  personal  property,  and  demise, 
lease  and  improve  the  same. 

They  may  also  issue  their  bonds  or  other  evidences  of  indebtedness  in 
such  amounts  and  for  such  time  and  in  such  form  as  they  shall  determine 
for  the  exclusive  purpose  of  raising  money  to  pay  for  any  real  estate 
purchased  and  held  by  them,  and  for  the  improvement  of  the  same,  as 
hereinabove  provided,  and  may  mortgage  such  real  estate  for  the  purpose 
of  securing  the  bonds  or  other  evidences  of  indebtedness  so  issued  by 
them.  The  proceeds  of  such  bonds  or  other  evidences  of  indebtedness 
shall  be  applied  exclusively  to  pay  for  such  real  estate  and  the  improve- 
ment thereof.  Every  such  lodge,  chapter,  commandery,  consistory,  coun- 
cil, temple,  grotto,  post,  aerie,  camp,  tent,  nest,  encampment  or  canton, 
may  make  rules  and  regulations,  not  inconsistent  with  the  laws  of  this 
state,  or  with  the  constitution  or  general  rules  or  laws  of  the  grand  lodge 
or  other  governing  body  to  which  it  is  subordinate,  for  managing  the 
temporal  affairs  thereof,  and  for  the  di&position  of  its  property  and  other 
temporal  concerns  and  revenue  belonging  to  it,  and  the  secretary  and 
treasurer  thereof,  duly  elected  and  installed  according  to  its  constitution 
and  general  regulations  and  law,  shall,  for  the  time  being,  be  ex-officio  its 
secretary  and  treasurer.  No  board  of  trustees  for  any  lodge,  chapter, 
commandery,  consistory,  council,  temple,  grotto,  aerie,  post,  camp,  tent, 
nest,  encampment  or  canton,  filing  the  certificate  aforesaid,  shall  be  deemed 
to  be  dissolved  for  any  neglect  or  omission  to  elect  a  trustee  annually,  or 
fill  any  vacancy  or  vacancies  that  may  occur  or  exist  at  any  time  in  said 
board,  but  it  shall  and  may  be  lawful  for  said  lodge,  chapter,  commandery, 
consistory,  council,  temple,  grotto,  aerie,  post,  camp,  tent,  nest,  encamp- 
ment or  canton,  to  fill  such  vacancy  or  vacancies  at  any  regular  communi- 
cation thereafter  to  be  held,  and  till  a  vacancy  arising  from  the  expiration 
of  the  term  of  office  of  a  trustee  is  filled,  as  aforesaid,  he  shall  continue  to 
hold  the  said  office  and  perform  the  duties  thereof.  (Amended  by  L.  1910, 
ch.  420,  L.  1912,  ch.  65,  and  L.  1915,  ch.  183,  in  effect  Apr.  3,  1915.) 

§  4.  Terms  of  trustees. — The  persons  first  elected  trustees  of  such 
lodge,  chapter,  commandery,  consistory,  council,  temple  or  post,  if  a  lodge 
of  Free  and  Accepted  Masons,  or  a  chapter  of  Royal  Arch  Masons,  shall 
be  divided  by  lot  by  the  officer  making  the  certificate  of  election,  so  that 
the  term  of  one  shall  expire  on  the  day  of  the  festival  of  Saint  John  the 
Evangelist,  next  thereafter,  and  another  in  one  year,  and  the  third  in 
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two  years  thereafter.  If  other  than  a  lodge  or  chapter  of  Free  and 
Accepted  Masons,  the  trustees  first  elected  shall  be  divided  by  lot  by  the 
officers  making  the  certificate  of  election,  so  that  the  term  of  one  will 
expire  in  one  year,  one  in  two  years,  and  one  in  three  years  thereafter. 
One  trustee  shall  annually  thereafter  be  elected  by  such  lodge,  chapter, 
commandery,  consistory,  council,  temple,  grotto,  post,  tent,  nest,  encamp- 
ment or  canton,  by  ballot,  in  the  same  manner  and  at  the  same  time  as  the 
first  three  officers  thereof  severally  are  or  shall  be  elected  according  to 
its  constitution,  by-laws  and  regulations;  and  a  certificate  of  such  election 
under  the  hands  of  such  officers  and  the  seal  of  the  lodge,  chapter,  com- 
mandery, consistory,  council,  temple,  grotto,  post,  tent,  nest,  encampment 
or  canton,  if  it  has  any,  shall  be  made,  and  shall  be  evidence  of  such  elec- 
tion and  entitle  the  person  so  elected  to  act  as  trustee.  If  any  trustee 
dies,  resigns,  demits,  is  suspended  or  expelled,  removes  from  the  state,  or 
becomes  incapacitated  for  performing  the  duties  of  his  office,  his  office 
shall  be  deemed  vacant.  Such  lodge,  chapter,  commandery,  consistory, 
council,  temple,  grotto,  post,  tent,  nest,  encampment  or  canton,  may,  at 
any  regular  communication,  convocation,  encampment  or  other  regular 
meeting,  by  whatever  name  known,  fill  any  vacancy  in  the  office  of  trustee, 
by  ballot,  which  election  shall  be  certified  in  like  manner  and  with  like 
effect  as  an  annual  election,  and  the  person  so  elected  shall  hold  his  office 
during  the  unexpired  term  of  the  trustee,  whose  place  he  was  elected  to 
fill.  (Amended  by  L.  1912,  ch.  65,  and  L.  1915,  ch.  183,  in  effect  Apr.  3, 
1915.  J 

§  5.  Powers  of  trustees. — Such  trustees  shall  have  the  care,  manage- 
ment and  control  of  all  the  temporalities  and  property  of  the  lodge,  chap- 
ter, commandery,  consistory,  council,  temple,  grotto,  post,  tent,  nest,  en- 
campment or  canton,  and  they  shall  not  sell,  convey,  mortgage  or  dispose 
of  any  property  except  by  and  under  its  direction,  duly  had  or  given  at  a 
regular  or  stated  communication,  convocation,  encampment  or  meeting 
thereof,  according  to  its  constitution  and  general  regulations.  They  shall 
at  all  times  obey  and  abide  by  the  directions,  orders  and  resolutions  of 
such  lodge,  chapter,  commandery,  consistory,  council,  temple,  grotto,  post, 
tent,  nest,  encampment  or  canton,  duly  passed  at  any  regular  or  stated 
communication,  convocation,  encampment  or  meeting  thereof  not  in  con- 
flict with  the  constitution  and  laws  of  this  state  or  of  the  grand  body  to 
which  it  shall  be  subordinate,  or  of  such  lodge,  chapter,  commandery,  con- 
sistory, council,  temple,  grotto,  post,  tent,  nest,  encampment  or  canton. 
If  a  lodge  of  Free  and  Accepted  Masons,  or  a  chapter  of  Royal  Arch 
Masons,  surrender  its  warrant  to  the  grand  body  to  which  it  is  subordinate 
or  is  expelled  or  becomes  extinct,  according  to  the  general  rules  or  regula- 
tions of  such  body,  the  trustees  then  in  office  shall,  out  of  the  property 
belonging  to  such  lodge  or  chapter,  satisfy  all  just  debts  due  from  it  and 
transfer  the  residue  of  its  property  to  the  "  trustees  of  the  masonic  hall 
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and  asylum  fund,"  a  corporation  created  by  chapter  two  hundred  and 
seventy-two  of  the  laws  of  eighteen  hundred  and  sixty-four,  entitled  "An 
act  to  incorporate  the  trustees  of  the  masonic  hall  and  asylum  fund,"  and 
unless  reclaimed  by  such  lodge  or  chapter  within  three  years  from  such 
transfer,  in  accordance  with  the  constitution  and  general  regulations  of 
such  grand  body,  the  same,  with  the  avails  or  increase  thereof,  shall  be 
applied  by  the  "trustees  of  the  masonic  hall  and  asylum  fund"  to  the 
benevolent  purposes  for  which  such  trustees  were  created  in  and  by  such 
act.  (Amended  by  L.  1912,  ch.  65,  and  L.  1915,  ch.  183,  in  effect  Apr.  3, 
1915.) 

§  7.  Joint  corporations. — Any  number  of  masonic  bodies  within  the 
state,  chartered  by  the  grand  lodge  of  Free  and  Accepted  Masons  of  the 
state  of  New  York,  the  grand  chapter  of  Royal  Arch  Masons  of  the  state 
of  New  York,  the  grand  council  of  Royal  and  Select  Masters  of  the  state 
of  New  York,  the  grand  commandery  of  Knights  Templar  of  the  state  of 
New  York,  the  supreme  council  of  the  Ancient  and  Accepted  Scottish 
Rite  for  the  Northern  Masonic  jurisdiction,  United  States  of  America,  or 
the  imperial  council  of  the  Ancient  Arabic  Order  of  Nobles  of  the  Mystic 
Shrine  for  North  America;  any  subordinate  courts  or  other  bodies  of  the 
Foresters  of  America,  instituted,  established  or  authorized  by  the  supreme 
or  a  grand  court  thereof;  any  lodges,  encampments  and  cantons  within  the 
state  chartered  by  the  grand  lodge  of  the  Independent  Order  of  Odd 
Fellows,  or  by  the  sovereign  grand  lodge  of  the  Independent  Order  of 
Odd  Fellows;  any  lodges  or  other  bodies  of  the  Knights  of  Pythias,  duly 
chartered  by  and  installed  according  to  the  general  rules  and  regulations 
of  the  grand  lodge  of  Knights  of  Pythias  of  the  state  of  New  York,  any 
post  of  the  Grand  Army  of  the  Republic  chartered  and  installed  accord- 
ing to  the  regulations  of  that  organization;  any  lodges  or  other  bodies 
of  the  Benevolent  and  Protective  Order  of  Elks  duly  chartered  by  and 
installed  according  to  the  regulations  of  that  organization,  any  lodges  or 
other  bodies  of  the  Deutcher  Orden  der  Harugari,  duly  chartered  and 
installed  according  to  the  general  rules  and  regulations  of  the  grand  lodge 
of  the  Deutcher  Orden  der  Harugari  of  the  state  of  New  York,  or  of  the 
sovereign  grand  lodge  of  the  Deutcher  Orden  der  Harugari  of  the  United 
States,  any  councils  or  other  bodies  of  the  Knights  of  Columbus  chartered 
and  instituted  by  the  national  council  of  the  Knights  of  Columbus  pur- 
suant to  the  charter,  constitution  and  laws  of  said  order,  and  any  number 
of  trades  unions,  trades  assemblies,  trades  associations  or  labor  organiza- 
tions, and  any  number  of  subordinate  lodges,  tribes  or  other  bodies  of 
any  benevolent  or  fraternal  order  or  society  incorporated  under  and  pur- 
suant to  the  laws  of  this  state,  may  unite  in  forming  a  corporation 
for  the  purpose  of  acquiring,  constructing,  maintaining  and  managing  a 
hall,  temple  or  other  building,  or  a  home  for  the  aged  and  indigent  mem- 
bers of  such  order  and  their  dependent  widows  and  orphans,   and  of 
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creating,  collecting,  and  maintaining  a  library  for  the  use  of  the  bodies 
uniting  to  form  such  corporation.  Each  body  hereafter  uniting  to  form 
such  corporation  shall,  at  a  regular  meeting  thereof,  held  in  accordance 
with  its  constitution  and  general  rules  and  regulations  or  by-laws,  elect 
a  member  thereof  for  a  term  of  either  one,  two  or  three  years,  as  the  rules, 
regulations  and  by-laws  of  the  body  may  prescribe,  to  represent  it  in  such 
corporation. 

If  the  bodies  uniting  to  form  such  corporation,  do  not  exceed  thirty  in 
number,  then  each  representative  so  elected  shall  be  a  trustee  of  said 
corporation,  and  shall  make  and  file  in  the  office  of  the  clerk  of  the  county 
where  such  building  is,  or  is  to  be  located,  a  certificate  of  such  election 
signed  and  acknowledged  by  the  highest  two  officers  of  the  body  electing 
him,  stating  the  time  and  place  of  the  election,  its  regularity,  the  name 
of  the  trustee,  and  the  name  of  the  body  from  which  he  was  elected.  If 
the  bodies  uniting  to  form  such  corporation  shall  exceed  thirty  in  number 
then  the  representatives  elected  as  hereinbefore  provided,  shall  assemble 
annually  at  a  time  and  place  fixed  by  the  constitution,  by-laws,  rules  and 
regulations  of  the  corporation,  and  shall  elect  from  amongst  themselves  a 
president,  vice-president,  secretary  and  treasurer,  each  of  whom  shall  be 
ex  officio  trustees  of  the  corporation,  and  not  less  than  nine  nor  more  than 
twenty-four  other  trustees.  In  case  only  two  bodies  unite  to  form  such 
corporation,  the  number  of  trustees  to  be  elected  from  each  body  shall  not 
be  less  than  one  or  more  than  three,  who  shall  be  elected  in  the  manner 
above  prescribed  and  whose  certificate  of  election  shall  be  made  and  filed 
in  the  manner  and  form  above  prescribed. 

The  trustees  so  elected  shall  make,  acknowledge  and  file  with  the  sec- 
retary of  state  a  certificate  stating  the  name  of  the  corporation  to  be 
formed,  its  purposes  and  objects,  the  names  and  places  of  residence  of 
the  trustees,  the  names  of  the  bodies  which  they  respectively  represent, 
the  names  of  the  bodies  uniting  to  form  the  corporation  and  their  location, 
and  the  name  of  the  town,  village  or  city  and  the  county  where  such 
building  is,  or  is  to  be  located ;  and  thereupon  the  several  bodies  so  uniting 
shall  be  a  corporation  for  the  purposes  specified  in  such  certificate. 
(Amended  by  L.  1910,  ch.  145,  L.  1914,  ch.  509,  and  L.  1915,  ch.  492,  in 
effect  May  3,  1915.) 

§  12.  Placing  minors  for  adoption. — Any  corporation  created  under 
section  seven  of  this  act  or  reorganized  under  section  eleven  thereof,  for 
the  purpose  of  acquiring  and  maintaining  a  home  for  the  aged  and  indi- 
gent members  of  such  order  and  their  dependent  widows  and  orphans,  may 
place  by  adoption,  according  to  law,  minors  placed  in  their  custo4y;  pro- 
vided authority  so  to  do  is  given  such  corporation  by  the  parent,  guardian 
or  other  person  or  persons  having  the  lawful  custody  of  such  minor  or 
minors,  if  any  such  person  or  persons  can  be  found,  or,  if  not,  by  the  per- 
son or  persons  having  the  actual  custody  of  such  minor  or  minors.  (Added 
by  L.  1915,  ch.  238,  in  effect  Apr.  7,  1915.) 
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§  13.  Any  corporation  such  as  is  described  in  the  last  preceding  sec- 
tion, now  having  or  which  may  hereafter  have  in  its  custody,  a  minor 
whose  parents  are  both  deceased  and  who  has  no  general  guardian  or 
relative  capable  of  furnishing  such  minor  with  a  good  home  who  will 
assume  that  responsibility,  may  place  such  minor  by  adoption  without 
obtaining  anyone's  consent  except  that  of  the  court  or  judge  to  whom  the 
application  for  adoption  is  made  and  the  consent  of  such  minor  if  over 
twelve  years  of  age.     (Added  by  L.  1915,  ch.  238,  in  effect  Apr.  7,  1915.) 

BIGAMY. 
Exception  of  divorced  persons  from  crime  of  Penal  L.,  (  341. 

BUBS. 
L.  1918,  oh.  415  (B.  C.  ft  G.'s  Consolidated  Laws,  Vol.  7). 

§  4.  Bureaus. — The  commission  shall  maintain  or  cause  to  be  main- 
tained one  or  more  bureaus  of  information  and  industrial  aid,  the  object 
of  which  shall  be  to  aid  the  blind  in  finding  employment  and  to  teach 
them  trades  and  occupations  which  may  be  followed  in  their  homes,  and 
to  assist  them  in  whatever  manner  may  seem  advisable  to  the  commission 
in  disposing  of  the  products  of  their  home  industry.  (Amended  by  L. 
1915,  ch.  363,  in  effect  Apr.  26,  1915.) 

§  5.  Schools  and  workshops. — The  commission  may  establish  one  or 
more  schools  for  industrial  training  and  workshops  for  the  employment  of 
suitable  blind  persons,  and  shall  be  empowered  to  equip  and  maintain 
the  same,  to  pay  to  employees  suitable  wages,  and  to  devise  means  for 
the  sale  and  distribution  of  the  products  thereof.  The  commission  may 
also  pay,  during  their  training  for  the  tuition,  temporary  lodging  and  sup- 
port of  pupils  and  workmen  received  at  any  industrial  school  or  workshop 
established  by  it  or  other  establishments  in  which  the  blind  are  now  or 
may  hereafter  be  received  and  instructed,  when  in  its  judgment  the  effi- 
ciency of  such  blind  person  will  thereby  be  promoted.  The  commission 
may  also  whenever  it  thinks  proper  aid  individual  blind  persons  to  become 
self-supporting  by  furnishing  materials  or  machinery  to  them;  but  this 
shall  not  be  deemed  to  authorize  the  making  of  gifts  by  the  commission. 
(Amended  by  L.  1915,  ch.  363,  in  effect  Apr.  26,  1915.) 

§  7.  Investigations. — It  shall  be  the  duty  of  this  commission  to  con- 
tinue to  make  inquiries  concerning  the  cause  of  blindness,  to  learn  what 
proportion  of  these  cases  are  preventable  and  to  inaugurate  and  co-operate 
in  any  such  preventive  measures  for  the  state  of  New  York  as  may  seem 
wise.  The  commission  may  arrange  for  the  examination  of  the  eyes  of 
individual  blind  or  partially  blind  persons  and  may  obtain  and  pay  for 
medical  and  surgical  treatment  of  such  persons  whenever  in  the  judgment 
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of  the  commission  the  eyes  of  such  persons  may  be  benefited  thereby. 
(Amended  hy  L.  1915,  ch.    363,  in  effect  Apr.  26,  1915.) 

§  9.  Advances. — There  may  be  advanced  to  the  chairman  of  said  commis- 
sion out  of  the  treasury  of  the  state  annually,  from  the  appropriation 
made  for  the  commission,  such  sum  as  may  be  necessary,  not  exceeding 
five  thousand,  dollars,  at  any  one  time,  to  be  used  as  a  working  capital 
for  the  industries  of  the  commission  and  for  traveling  and  office  expenses. 
Said  sum  when  drawn  from  the  treasury  of  the  state  shall  be  deposited 
in  a  national  bank  or  trust  company  to  the  credit  of  the  chairman  of  the 
commission  as  such,  who  shall  give  a  bond  in  such  sum  and  with  such 
surety  as  the  comptroller  may  approve.  (Amended  fty  L.  1915,  ch.  363, 
in  effect  Apr.  26,  1915.) 

BONDS. 

Interest  on  state,  see  Interest. 

BOXING  COMMISSION. 
See  Athletic  Commlision. 

BBIDGES. 
See  Highways;  Highway  Law. 

BRONX  COUNTY. 

L.  1915,  eh.  855. — An  aot  in  relation  to  the  fees  of  the  clerk  of  the  county  of  Bronx. 
(In  effect  Apr.  22,  1915.) 

§  1.  Pees  of  clerk. — The  clerk  of  the  county  of  Bronx  shall  be  entitled 
to  charge  and  receive  for  rendering  the  services  hereinafter  mentioned, 
the  following  fees,  namely :  For  searching  the  dockets  of  judgments  and 
decrees,  and  transcripts  of  judgment  and  decrees,  fifteen  cents  per  year; 
for  searching  all  other  matters  of  record  that  he  may  be  required  to 
search  for,  ten  cents  for  each  year  respectively  for  each  lien;  and  for 
returning  in  his  search  any  judgment  or  other  lien,  or  returns  in  any 
miscellaneous  search,  five  cents  each.  The  minimum  total  charge  for  any 
search  and  return  in  all  cases  shall  be  twenty-five  cents.  For  filing  a  tran- 
script of  judgment,  five  cents;  and  for  docketing  the  same,  five  cents  for 
each  name  against  which  it  shall  be  docketed.  For  a  certified  transcript 
of  any  judgment  docketed  in  his  office,  twenty-five  cents.  For  filing  any 
instrument  by  virtue  of  which  any  judgment  or  other  lien  shall  be  can- 
celled, vacated,  amended,  reversed  or  discharged  upon  the  record,  ten 
cents;  for  entering  such  cancellation,  vacation,  amendment,  reversal  or 
discharge  upon  the  record,  ten  cents  for  each  name  as  to  which  it  shall 
be  entered.  For  every  certificate  of  the  discharge  of  any  lien,  twenty- 
five  cents.    For  recording  all  papers  which  must  be  or  may  be  legally 
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recorded  in  his  office,  ten  cents  for  each  folio,  and  for  certifying  copies 
of  records  or  papers  on  file  therein,  ten  cents  for  each  folio.  For  docket- 
ing a  deficiency  on  a  judgment  of  foreclosure  and  sale,  twenty-five  cents. 
For  a  certificate  of  notice  of  appearance  in  any  action,  fifty  cents.  Cer- 
tificates of  notices  of  claims  filed  in  any  action,  fifty  cents.  For  adjust- 
ing a  bill  of  costs,  twenty-five  cents.  For  filing  a  mechanic's  lien,  ten 
cents;  and  for  docketing  the  same,  ten  cents  for  each  name  against  which 
it  is  to  be  docketed.  For  filing  a  sheriff's  and  marshal's  certificate  of 
sale  on  execution,  six  cents;  and  for  recording  the  same,  ten  cents  a  folio. 
For  indexing  an  undertaking,  fifty  cents.  For  filing  a  notice  of  pendency 
of  action,  six  cents;  for  recording  the  same,  ten  cents  for  each  folio  and 
five  cents  for  each  name  against  which  it  shall  be  indexed.  For  entering 
any  judgment,  ten  cents  for  each  folio ;  but  the  minimum  total  charge  for 
entering  any  judgment  shall  be  fifty  cents.  Issuing  certificates  as  to  the 
appointment  of  notaries  public  or  as  to  the  appointment  and  qualification 
of  notaries  public  for  registering  in  other  counties,  fifty  cents  each.  For 
filing  orders  appointing  receivers  in  supplementary  proceedings,  twenty- 
five  cents  and  ten  cents  per  folio  for  recording  the  same.  For  entering 
any  order,  ten  cents  for  each  folio  exceeding  five  folios.  Where,  on  an 
appeal  from  a  judgment  or  order,  a  party  shall  present  to  the  clerk  a 
printed  copy  of  the  judgment-roll  or  order  appealed  from,  it  shall  be 
the  duty  of  the  clerk  as  required  to  compare  and  certify  the  same  for 
which  services  he  shall  be  entitled  to  be  paid  at  the  rate  of  three  cents  per 
folio.  For  sealing  any  paper  when  required,  fifty  cents.  For  receiving 
and  paying  over  moneys  which  may  be  deposited  with  him  the  same  fees 
as  county  treasurers  are  entitled  to  for  like  services. 

L.  1915,  ch.  803. — An  act  permitting  physicians  and  surgeons  to  register  their  author- 
ity to  practice  in  the  county  of  Bronx.     (In  effect  Apr.  14,  1915.) 

§  1.  Eegistry  of  physicians. — Any  physician  and  surgeon  who,  on  the 
thirty-first  day  of  December,  nineteen  hundred  and  thirteen,  was  residing 
and  actually  practicing  his  profession  within  the  borough  of  Bronx,  and 
who  was  then  duly  registered  according  to  law  as  a  physician  and  sur- 
geon in  the  office  of  the  clerk  of  the  county  of  New  York,  and  who,  on  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  was  residing  and 
actually  practicing  his  profession  within  the  county  of  Bronx,  shall  on 
or  before  the  first  day  of  July,  nineteen  hundred  and  fifteen,  present  to 
the  clerk  of  the  county  of  Bronx  a  copy  of  his  registration  as  such  physi- 
cian and  surgeon,  duly  certified  by  the  clerk  of  the  county  of  New  York. 
It  shall  be  the  duty  of  the  clerk  of  the  county  of  Bronx,  upon  presentation 
of  such  certificate  of  registration,  and  upon  payment  to  him  by  such 
physician  and  surgeon,  of  a  fee  of  twenty-five  cents,  to  forthwith  duly 
register  the  name  of  such  physician  and  surgeon  in  the  registry  book  kept 
according  to  law  for  such  purpose  in  the  office  of  said  clerk  of  the  county 
of  the  Bronx.    The  physician  and  surgeon  so  registering  in  the  office  of 
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the  clerk  of  the  county  of  Bronx  shall  at  the  same  time  present  to  such 
county  clerk  an  affidavit  of  his  identity.  Such  registration  shall  consti- 
tute prima  facie  lawful  authority  to  practice  medicine  in  the  county  of 
Bronx. 

BUSINESS  CORPORATIONS  LAW. 

(L.  1909,  ch.  12.) 

§  2.    Incorporation. 

Signature  and  acknowledgment  of  certificate  of  incorporation;  attorney  in  fact 
acting  for  his  principal  at  incorporator. — The  Secretary  of  State  is  not  authorized 
to  file  a  proposed  charter  of  a  business  corporation  where  it  appears  that  one  of 
the  incorporators  did  not  in  fact  sign  or  acknowledge  the  certificate,  but  that 
this  was  done  by  his  attorney.  There  is  no  authority  for  the  execution  of  a 
certificate  of  incorporation  in  that  way.  The  incorporator  must  both  sign  and 
acknowledge  the  certificate  in  person.    Opinion  of  Atty.  Genl.,  June  4,  1914. 

Objects  of  incorporation. — A  business  corporation  may  provide  in  its  certificate 
of  incorporation  for  the  conduct  of  a  general  pawnbroking  and  loan  business  upon 
pledges  of  personal  property.    Rept.  of  Atty.  Genl.,  Aug.  11,  1914. 

A  corporation,  organized  under  the  Business  Corporations  Law,  is  not  authorized 
to  engage  in  the  business  of  plate  glass  insurance.  Opinion  of  Atty.  Genl.,  June 
8,  1914. 
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CANAL  IMPROVEMENTS. 

Interest  on  bonds  for.    See  Interest. 

Construction  of  Barge  Canal. 
L.  1903,  ch.  147   (B.  C.  ft  G.'s  Consolidated  Laws,  p.  521). 

Compliance  with  statute. — The  Supreme  Court  has  jurisdiction  to  entertain 
either  a  writ  of  mandamus,  or  an  action  for  a  mandatory  injunction,  to  compel 
the  State  Canal  Board  to  comply  with  the  Barge  Canal  Act  Town  of  Baston 
v.  Canal  Board  (1915),  166  App.  Div.  316,  152  N.  Y.  Supp.  56. 

Highway  bridges  over  barge  canal. — Macadam  surfaced  approaches  to  highway 
bridges  over  a  canal  having  been  destroyed  by  the  canal  authorities  in  the  raising 
of  bridges  made  necessary  by  the  barge  canal  improvement,  the  nature  of  the  new 
surfacing  is  within  the  exclusive  control  of  the  canal  authorities.  The  State 
Highway  Commission  has  no  power  to  compel  the  canal  authorities  to  replace 
the  macadam,  or  power  to  approve  or  disapprove  of  any  other  material  used  for 
the  approaches.  After  the  completion  of  the  bridges  and  the  approaches,  the 
Highway  Commission  has  a  supervision  advisory  to  the  towns  in  the  maintenance 
and  repair  of  the  structures.    Rept  of  Atty.  Genl.,  July  1,  1914. 

Action  for  a  mandatory  injunction  to  compel  the  Canal  Board  and  a  town  to 
complete  the  building  of  a  new  bridge  to  an  island  in  the  Hudson  river,  pursuant 
to  the  provisions  of  the  Barge  Canal  Act  Evidence  examined,  and  held,  that  the 
bridge  has  not  been  substantially  restored  to  its  former  condition  of  safety  and 
endurance,  and  that  a  judgment  compelling  the  defendants,  other  than  the  town, 
to  complete  the  building  of  a  new  bridge  should  be  affirmed.  Town  of  Easton  v. 
Canal  Board  (1915),  166  App.  Div.  316,  152  N.  Y.  Supp.  56. 

Appropriation  of  land;  temporary  appropriation;  easement. — The  State,  in  making 
appropriations  of  land  pursuant  to  the  Barge  Canal  Laws  (chapter  147,  Laws  1903, 
and  chapter  391,  Laws  1909)  is  not  obliged  to  take  the  fee;  but  may  make  a 
temporary  appropriation  or  take  such  an  easement,  estate  or  interest  less  than  a 
fee  as  In  the  judgment  of  the  State  Engineer  is  requisite  for  the  use  of  the  im- 
proved canals.  Under  the  circumstances  here  disclosed,  the  State  may  appropriate 
an  easement  estate  or  interest  in  the  land  adjacent  to  the  projected  dam  at  Seneca 
Falls,  sufficient  only  and  to  the  extent  of  authorizing  the  State  to  enter  upon 
the  same  and  to  deposit  spoil  or  other  suitable  material  thereon,  both  within 
and  without  the  walls  of  existing  structures,  to  the  elevation  of  the  water  in 
the  new  dam  or  to  any  other  given  elevation,  in  such  manner  as  will  prevent 
the  seepage  or  percolation  of  water  from  said  dam  to  the  said  premises.  Rept 
of  Atty.  Genl.  (1915),  p.  37. 

Reconveyance  of  lands  to  former  owner. — The  State,  through  the  Superintendent 
of  Public  Works,  cannot  compel  the  owner  of  lands  from  whom  property  has  been 
appropriated  for  barge  canal  purposes  to  accept  a  reconveyance  of  the  lands 
appropriated.    Rept.  of  Atty.  Qenl.  (1915),  p.  47. 

§  5.  "Whenever  any  lands,  structures  or  waters,  now  used  for  canal 
purposes,  shall  be  rendered  no  longer  necessary  or  useful  for  such  pur- 
poses by  reason  of  the  improvement  hereby  directed,  the  same  shall  be 
sold  in  the  manner  provided  by  law  for  the  sale  of  abandoned  canal  lands 
and  the  net  proceeds  thereof  paid  into  the  state  treasury,  and  so  much 
thereof  as  shall  be  necessary  shall  be  applied  to  the  cost  of  the  work  hereby 
directed;  but  in  the  event  that  any  piece  or  parcel  of  land,  structures  or 
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waters,  in  whole  or  in  part,  heretofore  taken  or  which  shall  hereafter  be 
taken  in  pursuance  of  section  four  of  this  act,  by  reason  of  a  change  in 
the  alignment  of  the  canal  or  in  the  location  of  its  structures  or  in  the 
method  of  progressing  the  work,  or  otherwise,  shall  be  found  not  to  be 
necessary  for  canal  purposes,  the  state  engineer  and  surveyor  shall  pre- 
pare a  map  covering  so  much  of  the  lands,  structures  or  waters,  so  taken, 
as  shall  not  be  needed,  and  shall  present  the  same  to  the  canal  board, 
together  with  a  statement  as  to  the  reason  why  the  lands,  structures  or 
waters  covered  by  said  map  are  rendered  unnecessary  in  connection  with 
the  construction  or  use  of  the  canals,  whereupon  if  the  canal  board  shall 
approve,  the  superintendent  of  public  works  shall  have  authority  to  exe- 
cute and  deliver,  in  the  name  of  the  people  of  the  state,  to  the  owner 
from  whom  the  property  so  deemed  to  be  unnecessary  for  canal  purposes 
was  taken,  his  heirs,  successors  in  interest  or  assigns,  a  quitclaim  deed 
covering  the  said  lands,  structures  or  waters.  The  canal  board  shall 
prescribe  such  terms  as  it  deems  just,  for  the  execution  and  delivery  of 
such  deed,  and  the  superintendent  of  public  works  shall  not  deliver  such 
deed  until  such  terms  have  been  complied  with  by  such  owner,  his  heirs, 
successors  in  interest  or  assigns.  But  before  such  deed  shall  be  effective, 
it  shall  be  recorded  by  the  superintendent  of  public  works  in  the  office  of 
the  secretary  of  state.  And  the  superintendent  of  public  works  is  hereby 
directed  forthwith  to  record  duplicates  of  all  deeds  heretofore  executed  by 
him  under*  this  section,  in  the  office  of  the  secretary  of  state. 

An  amended  map,  distinguishing  the  lands,  structures  or  waters  appro- 
priated in  any  such  case  from  those  sought  to  be  given  up  for  canal  pur- 
poses and  returned  to  the  former  owner,  shall  be  prepared  by  the  state 
engineer  and  surveyor  and  filed  in  the  office  of  the  superintendent  of 
public  works  and  a  copy  thereof  shall  also  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  such  property  or  a  part  of  the  same  shall  be  located ; 
and  when  such  quitclaim  deed  of  the  property  sought  to  be  returned  shall 
be  duly  executed  and  delivered,  the  state  engineer  and  surveyor  shall 
correct  the  official  map  of  record  so  as  to  indicate  the  lands,  structures  or 
waters  given  up,  and  also  so  as  to  show  the  corrected  boundaries  of  state 
land.  (Amended  by  L.  1909,  ch.  244,  and  L.  1915,  ch.  511,  in  effect  May 
3,  1915.) 

§  17.  Upon  the  approval  of  the  state  engineer  and  surveyor,  the  super- 
intendent of  public  works  may  sell  at  public  or  private  sale  any  materials 
found  in  deposit  or  otherwise  during  the  progress  of  the  improvement 
herein  provided  for  and  not  necessary  therefor,  and  the  proceeds  of  such 
sale  shall  be  applied  to  the  cost  of  the  work  hereby  directed.  When  such 
materials,  however,  are  needed  by  any  county,  city,  village  or  town  for 
highway  construction  or  repair  purposes,  the  superintendent  of  public 
works  may,  in  his  discretion,  upon  application  duly  made  by  the  author- 
ized officials  of  said  county,  city,  village  or  town,  issue  a  revocable  permit 
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for  the  removal  of  a  specified  quantity  of  such  material  without  a  con- 
sideration therefor.  (Added  by  L.  1909,  ch.  320,  and  amended  by  L. 
1915,  ch.  149,  in  effect  Mch.  30,  1915.) 

Special  Examiner  and  Appraiser. 
L.  1908,  ch.  195  (B.  C.  ft  G.'fl  Consolidated  Laws,  Vol.  7,  p.  216.) 

§  2.  There  shall  be  in  the  office  of  the  superintendent  of  public  works 
a  bureau  of  appraisal  to  consist  of  a  special  examiner  and  appraiser  to  be 
appointed  by  the  superintendent  of  public  works,  and  such  other  subor- 
dinates and  employees  as  such  superintendent  may  deem  necessary,  to  be 
appointed  by  him  and  removable  at  his  pleasure.  Such  special  examiner 
and  appraiser  and  other  subordinates  and  employees  shall  receive  a  com- 
pensation to  be  fixed  by  such  superintendent.  The  superintendent  may, 
however,  assign  regular  employees  of  his  office  to  such  powers  and  duties 
in  such  bureau  as  he  may  deem  advisable.  The  powers  and  duties  pro- 
vided for  in  this  chapter  shall  be  exercised  by  such  bureau,  subject  to  the 
supervision  and  control  of  the  superintendent  of  public  works.  Such 
special  examiner  and  appraiser,  and  subordinates  of  such  bureau  desig- 
nated for  the  purpose,  with  the  approval  of  such  superintendent,  shall 
visit  and  inspect  the  lands,  structures  and  water  rights,  or  property  rights 
appertaining  thereto,  appropriated  for  the  use  of  the  improved  canals,  and 
for  the  purposes  of  the  work  of  improvement  authorized  by  chapter  one 
hundred  and  forty-seven  of  the  laws  of  nineteen  hundred  and  three,  as 
provided  by  section  four  of  said  act  and  acts  amendatory  thereof,  chapter 
three  hundred  and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine, 
and  acts  amendatory  thereof,  and  also  such  lands,  structures  and  waters 
appropriated  under  the  provisions  of  chapter  seven  hundred  and  forty- 
six  of. the  laws  of  nineteen  hundred  and  eleven,  and  acts  amendatory 
thereof.  Such  special  examiner  and  appraiser  or  his  authorized  represen- 
tative may,  either  upon  the  application  of  the  owners  of  such  lands, 
structures  and  waters,  or  property  rights  pertaining  thereto,  or  of  the 
superintendent  of  public  works,  fix  and  determine  with  each  or  any  of  said 
respective  owners  upon  a  fair  valuation  of  any  specific  portion  of  said  real 
property,  structures,  waters  or  property  or  rights  connected  therewith,  or 
damages  resulting  to  any  such  owner  or  occupant,  and  may  agree  upon  a 
price  to  be  paid  therefor  by  the  state  and  accepted  by  said  respective 
owner  or  owners  in  full  compensation  for  such  specific  property  or  rights, 
or  for  the  damage  caused  by  said  work  of  improvement.  Such  agree- 
ments shall  be  reduced  to  writing  and  signed  by  such  owner  or  owners  and 
by  such  special  examiner  and  appraiser  or  his  authorized  representative 
and  shall  provide  for  the  execution  and  delivery  to  the  people  of  the  state, 
by  such  owner  or  owners,  or  assigns,  of  a  release  or  releases  of  all  claims 
and  damages  growing  out  of  or  arising  from  such  appropriation,  and  shall 
be  submitted  to  the  superintendent  of  public  works  who,   if  he  shall 
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approve,  shall  submit  said  agreement  to  the  canal  board  with  his  recom- 
mendations, for  approval.  All  such  agreements  signed  by  a  representative 
of  the  special  examiner  and  appraiser  shall  be  formally  approved  by  such 
special  examiner  and  appraiser  before  the  same  shall  be  presented  to  the 
superintendent  of  public  works.  If  in  the  opinion  of  the  canal  board, 
it  is  possible  by  the  execution  and  delivery  of  the  releases  mentioned  and 
set  forth  in  such  contract  to  release  the  state  from  all  liability  arising 
from  or  growing  out  of  the  appropriation  of  any  specific  parcel  of  land, 
or  other  property,  or  any  right  or  interest  therein,  necessary  for  said 
improvement  within  the  survey  made  by  the  state  engineer  and  surveyor 
and  certified  by  him,  pursuant  to  section  four  of  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred  and  three,  or  the  provisions 
of  chapter  three  hundred  and  ninety-one  of  the  laws  of  nineteen  hundred 
and  nine  or  chapter  seven  hundred  and  forty-six  of  the  laws  of  nineteen 
hundred  and  eleven,  .and  acts  amendatory  of  such  section  or  chapters,  and 
that  it  will  be  for  the  advantage  of  the  state  to  obtain  a  release  of  any  and 
all  claim  or  claims  on  account  of  the  appropriation  of  such  specific 
property,  interest  or  right  without  resort  by  said  owner  or  owners  to  the 
court  of  claims,  said  canal  board  shall  approve  such  agreement  or  agree- 
ments so  entered  into  With  such  owner  or  owners,  and  certify  its  acceptance 
thereof  to  the  comptroller  for  payment  under  the  provisions  of  section 
thirteen  of  chapter  one  hundred  and  forty-seven  of  the  lawB  of  nineteen 
hundred  and  three,  or  the  provisions  of  chapter  three  hundred  and  ninety- 
one  of  the  laws  of  nineteen  hundred  and  nine  or  chapter  seven  hundred 
and  forty-six  of  the  laws  of  nineteen  hundred  and  eleven,  and  acts  amend- 
atory of  such  section  or  chapters,  as  the  case  may  be,  to  the  owner  or 
owners  severally  named  therein.  The  treasurer  shall  pay  to  such  owner 
or  owners  upon  the  warrant  of  the  comptroller,  after  due  audit  by  him, 
the  amounts  specified  in  such  certificates.  The  comptroller  shall  not, 
however,  certify  to  the  state  treasurer  the  amount  agreed  upon  nor  issue 
his  warrant  to  the  treasurer  until  the  presentation  and  delivery  of  proper 
releases,  duly  approved  by  the  attorney-general,  and  a  satisfactory  abstract 
of  title  and  certificate  of  search  as  to  encumbrances,  showing  the  person 
or  persons  so  releasing  to  be  legally  entitled  to  make,  execute  and  deliver 
such  releases.  (Amended  by  L.  1910,  ch.  334,  and  L.  1915,  ch.  448,  in 
effect  Apr.  28,  1915.) 

§  3.  Such  special  examiner  and  appraiser  and  the  subordinates  and 
employees  of  the  bureau  of  appraisal,  appointed  as  such,  shall  receive 
their  actual  and  necessary  traveling  expenses  incurred  in  the  discharge  of 
their  official  duties,  to  be  paid,  together  with  their  compensation  monthly 
out  of  funds  provided  for  the  improvement  of  the  Erie,  Oswego  and  Cham- 
plain  canals  as  authorized  by  chapter  one  hundred  and  forty-seven  of  the 
laws  of  nineteen  hundred  and  three  and  acts  amendatory  thereof,  or  funds 
provided  by  chapter  three  hundred  and  ninety-one  of  the  laws  of  nineteen 
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hundred  and  nine,  or  funds  provided  by  chapter  seven  hundred  and 
forty-six  of  the  laws  of  nineteen  hundred  and  eleven,  as  the  case  may  be. 
The  special  examiner  and  appraiser  shall  hold  such  office  until  the  governor 
shall  certify  to  the  superintendent  of  public  works,  that  in  his  opinion, 
the  services  of  a  special  examiner  and  appraiser  are  no  longer  necessary. 
The  superintendent  of  public  works  may,  however,  remove  such  special 
examiner  and  appraiser  for  cause  at  any  time,  after  giving  him  an  oppor- 
tunity to  be  heard  in  his  defense,  and  may  appoint  his  successor  or  suc- 
cessors. (Amended  by  L.  1910,  ch.  334,  and  L.  1915,  ch.  448,  in  effect 
Apr.  28,  1915.) 

L.  1915,  ch.  448,  §  8.  The  offices  and  positions  of  the  present  special  examiner 
and  appraiser  and  assistant  special  examiners  and  appraisers,  and  of  their  appointees 
under  the  chapter  amended  by  this  act,  are  hereby  abolished  and  their  powers 
and  duties  terminated,  but  all  pending  matters,  proceedings,  inspections,  agree- 
ments and  reports  in  which  or  in  relation  to  which  such  special  examiner  and 
appraiser,  or  assistants,  shall  have  exercised  powers  and  duties,  shall  not  be 
affected  by  this  act,  but  such  powers  and  duties  shall  devolve  on  the  special 
examiner  and  appraiser,  or  his  authorized  representative,  provided  for  in  such 
chapter  as  amended  by  this  act,  who  shall  have  power  to  complete  and  dispose 
of  all  such  matters,  proceedings,  inspections,  agreements  and  reports.  The  special 
examiner  and  appraiser  and  his  duly  authorized  representative,  shall  have  power 
to  enter  into  and  execute  all  agreements  pursuant  to  unexecuted  orders,  or  orders 
hereafter  made  in  pending  proceedings,  relating  to  agreements  by  the  special 
examiner  and  appraiser,  of  the  supreme  court  under  sections  two-a,  two-b  and 
two-c  of  such  chapter  as  added  by  chapter  two  hundred  and  eighty-six  of  the  laws  of 
nineteen  hundred  and  ten.  References  in  any  other  statute  to  the  special  ex- 
aminer and  appraiser  appointed  by  the  governor  shall  hereafter  mean  such  examiner 
and  appraiser  appointed  by  the  superintendent  of  public  works  subject  to 
the  supervision  and  control  of  such  superintendent  All  property,  books,  papers, 
agreements,  records  and  documents  pertaining  to  the  office,  powers  and  duties  of 
the  special  examiner  and  appraiser,  and  assistants,  whose  offices  are  abolished 
by  this  act,  in  their  possession  or  control,  shall  be  delivered  on  demand  to  the 
superintendent  of  public  works,  for  the  use  of  the  bureau  of  appraisal.  Between 
the  time  this  act  takes  effect  and  the  appointment  of  a  special  examiner  and 
appraiser  by  the  superintendent  of  public  works,  such  superintendent  shall  exercise 
the  powers  and  duties  of  the  special  examiner  and  appraiser  provided  for  in  the 
chapter  amended  by  this  act. 

Claims  for  Appropriations. 

L.  1915,  ch.  640. — An  aot  to  extend  the  time  for  filing  existing  claims  against  the 
state  for  compensation  or  damages  for  or  on  aoconnt  of  the  appropriation  of  prop- 
erty in  connection  with  the  construction  of  improved  canals  and  canal  terminals, 
and  giving  the  court  of  claims  Jurisdiction.     (In  effect  May  14,  1915.) 

§  1.  The  court  of  claims  shall  have  jurisdiction  of  and  may  hear  and 
determine  any  claim  against  the  state,  heretofore  accrued,  which  shall  be 
filed  within  one  year  after  this  act  takes  effect,  for  compensation  or  dam- 
ages for  or  on  account  of  the  appropriation  by  the  state  of  any  lands, 
structures,  waters,  franchises  or  other  property  in  connection  with  the 
improvement  of  the  Erie,  Champlain  and  Oswego  canals,  as  provided  by 
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chapter  one  hundred  and  forty-seven  of  the  laws  of  nineteen  hundred  and 
three,  and  acts  amendatory  thereof  and  supplemental  thereto,  the  Cayuga 
and  Seneea  canals,  as  provided  by  chapter  three  thundred  and  ninety-one 
of  the  laws  of  nineteen  hundred  and  nine,  and  acts  amendatory  thereof 
and  supplemental  thereto,  and  for  the  purpose  of  furnishing  proper  ter- 
minals and  facilities  for  barge  canal  traffic,  as  provided  for  by  chapter 
seven  hundred  and  forty-six  of  the  laws  of  nineteen  hundred  and  eleven, 
and  acts  amendatory  thereof  and  supplemental  thereto,  notwithstanding 
the  lapse  of  time  since  the  accrual  of  the  claim;  but  nothing  herein  con- 
tained shall  be  deemed  to  shorten  the  time  within  which  any  such  claim 
may  be  hereafter  filed  pursuant  to  any  statute  giving  such  court  jurisdic- 
tion of  a  claim  accruing  within  two  years  before  the  filing  thereof. 

Cayuga  and  Seneca  Canals. 

L.  1915,  ch.  585. — An  act  to  provide  for  the  transfer  of  the  money  in  the  canal 
debt  sinking  fund  created  for  the  redemption  of  bonds  issued  for  the  improvement 
of  the  Cayuga  and  Seneca  canals  under  chapter  three  hundred  and  ninety-one  of 
the  laws  of  nineteen  hundred  and  nine,  chapter  one  hundred  and  thirty-nine  of 
the  laws  of  nineteen  hundred  and  ten,  and  chapter  seven  hundred  and  eighty- 
seven  of  the  laws  of  nineteen  hundred  and  thirteen  to  the  canal  debt  sinking 
fund  created  by  chapter  three  hundred  and  ninety-one  of  the  laws  of  nineteen 
hundred  and  nine,  chapter  one  hundred  and  thirty-nine  of  the  laws  of  nineteen 
hundred  and  ten  and  ohapter  seven  hundred  and  eighty-seven  of  the  laws  of 
nineteen  hundred  and  thirteen,  as  amended  by  chapter  two  of  the  laws  of  nineteen 
hundred  and  fifteen.     (In  effect  May  10,  1915.) 

§  1.  The  comptroller  is  hereby  authorized  to  transfer  the  sum  of  one 
hundred  and  twelve  thousand  two  hundred  and  seventy-two  dollars  and 
seventeen  cents,  being  the  amount  raised  pursuant  to  chapter  eight  hun- 
dred  and  four  of  the  laws  of  nineteen  hundred  and  thirteen  as  the  annual 
contribution  to  the  canal  debt  sinking  fund  created  by  chapter  three  hun- 
dred and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine,  chapter 
one  hundred  and  thirty-nine  of  the  laws  of  nineteen  hundred  and  ten  and 
chapter  seven  hundred  and  eighty-seven  of  the  laws  of  nineteen  hundred 
and  thirteen,  for  the  payment  of  the  principal  and  interest  on  bonds 
contemplated  to  be  issued,  but  not  issued,  for  the  improvement  of  the 
Cayuga  and  Seneca  canals,  to  the  canal  debt  sinking  fund  created  by 
chapter  three  hundred  and  ninety-one  of  the  laws  of  nineteen  hundred 
and  nine,  chapter  one  hundred  and  thirty-nine  of  the  laws  of  nineteen 
hundred  and  ten  and  chapter  seven  hundred  and  eighty-seven  of  the  laws 
of  nineteen  hundred  and  thirteen,  as  amended  by  chapter  two  of  the  laws 
of  nineteen  hundred  and  fifteen. 

Removal  of  Bridges. 

L.  1915,  ch.  709. — An  act  to  provide  for  removal  of  certain  highway  and  farm 
bridges  over  abandoned  sections  of  the  canals  of  this  state,  and  making  an  appro- 
priation thereof.     (In  effect  May  21,  1915.) 
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§  1.  The  superintendent  of  public  works  is  hereby  authorized  to  re- 
move, or  cause  to  be  removed,  such  of  the  highway  and  farm  bridges  span- 
ning those  sections  of  the  canals  of  this  state,  abandoned  for  navigation 
upon  the  completion  and  operation  of  the  new  barge  canal  as  in  his  judg- 
ment may  be  to  the  interest  of  the  state,  and  to  substitute  in  place  thereof 
crossing  facilities  on  solid  embankments. 

For  the  purpose  of  carrying  out  the  provisions  of  this  act,  the  sum  of 
twelve  thousand  five  hundred  dollars  ($12,500),  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated  out  of  any  moneys  in  the  treasury, 
not  otherwise  appropriated,  to  be  paid  by  the  treasurer  on  the  warrant  of 
the  comptroller,  to  the  order  of  the  superintendent  of  public  works. 

Additional  Bonds. 

L.  1915,  eh.  570. — An  act  making  provision  for  Issuing  bonds  to  the  amount  of  not 
to  exeeed  twenty-seven  million  dollars  In  addition  to  bonds  heretofore  authorised 
by  the  provisions  of  chapter  one  hundred  and  forty-seven  of  the  laws  of  nineteen 
hundred  and  three,  for  the  Improvement  of  the  Erie  canal,  the  Oswego  canal,  and 
the  Champlaln  canal,  and  for  the  payment  of  the  Improvement  under  such  act, 
and  providing  for  a  submission  of  the  same  to  the  people  to  be  voted  upon  at  the 
general  election  to  be  held  In  the  year  nineteen  hundred  and  fifteen.  (In  effect 
May  10,  1915.) 

§  1.  Issue  of  bonds. — There  shall  be  issued,  in  the  manner  and  at  the 
times  hereinafter  recited,  bonds  of  the  state  in  amount  not  exceeding 
twenty-seven  million  dollars  in  addition  to  the  bonds  heretofore  author- 
ized by  the  provisions  of  chapter  one  hundred  and  forty-seven  of  the  laws 
of  nineteen  hundred  and  three,  which  bonds  shall  be  sold  by  the  state  and 
the  proceeds  thereof  paid  into  the  state  treasury,  and,  except  as  hereinafter 
provided,  so  much  thereof  as  shall  be  necessary  shall  be  expended  for 
the  purpose  of  improving  the  Erie  canal,  the  Oswego  canal,  and  the  Cham- 
plain  canal,  and  for  the  procurement  of  the  lands  required  in  connection 
therewith,  and  for  the  payment  of  the  improvement  under  such  act.  The 
said  bonds  when  issued  shall  be  exempt  from  taxation. 

§  2.  Sale  of  bonds;  interest;  term;  annual  tax;  sinking  fund. — The 
comptroller  is  hereby  directed  under  the  supervision  of  the  commissioners 
of  the  canal  fund  to  cause  to  be  prepared  the  bonds  of  this  state,  to  an 
amount  not  to  exceed  twenty-seven  million  dollars,  the  said  bonds  to  bear 
interest  at  the  rate  of  not  to  exceed  four  and  one-half  per  centum  per 
annum,  which  interest  shall  be  payable  semi-annually  in  the  city  of  New 
York.  Said  bonds  shall  be  issued  for  a  term  of  not  more  than  fifty  years 
from  their  respective  dates  of  issue,  and  shall  not  be  sold  for  less  than  par. 
The  comptroller  is  hereby  charged  with  the  duty  of  selling  said  bonds  to 
the  highest  bidder  after  advertising  for  a  period  of  twenty  consecutive 
days,  Sundays  excepted,  in  at  least  two  daily  newspapers  printed  in  the 
city  of  New  York  and  one  in  the  city  of  Albany.  Said  advertisements 
shall  contain  a  provision  to  the  effect  that  the  comptroller  in  his  discre- 
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tion  may  reject  any  or  all  bids  made  in  pursuance  of  said  advertisements, 
and  in  the  event  of  such  rejection,  the  comptroller  is  authorized  to  read- 
vertise  for  bids  in  the  manner  above  described  as  many  times  as  in  his 
judgment  may  be  necessary  to  effect  a  satisfactory  sale.    The  said  bonds 
shall  be  sold  as  the  moneys  may  be  required  for  the  purpose  of  making 
partial  or  final  payments  on  work  contracted  for  in  accordance  with  the 
provisions  of  this  act  and  for  other  payments  lawfully  to  be  made  under 
the  provisions  hereof.    There  is  hereby  imposed  a  direct  annual  tax  to 
pay  and  sufficient  to  pay  the  interest  on  each  bond  issued  under  this  act 
as  it  falls  due,  and  to  pay,  and  sufficient  to  pay  and  discharge  the  principal 
of  each  of  such  bonds  within  fifty  years  from  the  date  thereof.    The  rate 
of  such  annual  tax  shall  be  five  one-thousandths  of  a  mill  on  each  dollar 
of  valuation  of  real  and  personal  property  in  this  state  subject  to  taxa- 
tion, for  each  and  every  one  million  dollars,  or  fraction  thereof,  in  par 
value  of  said  bonds  issued  under  this  act,  and  outstanding  or  to  be  out- 
standing during  the  fiscal  year  during  which  the  amount  of  such  tax  is 
computed.    The  legislature  shall  each  year  compute  the  amount  of  tax 
required  as  above  specified  and  in  making  such  computation  shall  include, 
at  the  rate  above  mentioned,  such  bonds  as  will  be  required  to  be  issued 
under  this  act  during  the  fiscal  year  for  which  the  amount  of  such  tax  is 
so  computed.    The  tax  imposed  as  herein  provided,  shall  be  assessed, 
levied  and  collected  in  the  manner  prescribed  by  law,  and  shall  be  paid  by 
the  several  county  treasurers  into  the  treasury  of  the  state.    The  pro- 
ceeds of  such  tax  shall  be  invested  by  the  comptroller  under  the  direction 
of  the  commissioners  of  the  canal  fund  and,  together  with  the  interest 
arising  therefrom  shall  constitute  a  sinking  fund  which  is  hereby  created. 
Said  fund  shall  be  used  solely  for  the  purpose  of  paying  the  principal  and 
interest  of  bonds  issued  in  accordance  with  the  provisions  of  this  act.    Pro- 
vided, however,  that  in  case  the  legislature  shall  set  apart  in  any  fiscal  year 
moneys  in  the  state  treasury  as  a  sinking  fund  to  pay  the  interest  on  the 
said  bonds  as  it  falls  due  and  to  pay  and  discharge  the  principal  thereof, 
and  such  moneys  shall  be  sufficient  to  provide  a  sum  equal  to  the  amount 
that  would  otherwise  have  been  raised,  as  hereinbefore  provided,  in  such 
fiscal  year  for  such  sinking  fund,  a  direct  annual  tax  for  such  year  shall 
not  be  imposed  and  collected  as  required  by  the  provisions  of  this  act. 

§  3.  Laws  governing  work. — The  provisions  of  chapter  one  hundred 
and  forty-seven  of  the  laws  of  nineteen  hundred  and  three  and  of  the  acts 
amendatory  thereof  and  supplemental  thereto,  so  far  as  they  relate  to  the 
appropriation  of  lands  for  canal  purposes ;  to  the  routes  of  said  canals  and 
the  manner  and  method  of  doing  the  work;  to  the  preparation  of  maps, 
plans,  specifications  and  estimates;  to  the  payment  to  contractors  upon 
engineer's  estimates;  to  the  form  of  contract  and  bonds;  to  the  change  of 
plans  for  work  under  contract;  to  the  measurements,  inspections  and  esti- 
mates by  the  state  engineer ;  to  the  duties  and  authority  of  the  canal  board ; 
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to  the  appraisal  of  lands  taken  for  canal  purposes ;  to  the  retention  by  the 
state  of  all  waters,  surplus  or  otherwise,  created  or  impounded  as  a  result 
of  canal  improvements  or  constructions,  as  provided  in  section  sixteen  of 
said  act;  and  all  other  provisions  of  said  act  and  of  acts  amendatory 
thereof  and  supplemental  thereto  as  well  as  the  provisions  of  chapter  one 
hundred  and  ninety-five  of  the  laws  of  nineteen  hundred  and  eight,  as 
amended,  relative  to  the  special  examiner  and  appraiser  of  canal  lands, 
so  far  as  they  may  be  applicable  and  consistent  herewith,  shall  apply  to 
and  govern  the  work  authorized  by  this  act. 


§  4.  Premiums  on  bonds. — The  legislature  may  appropriate  to  the  cost 
of  said  improvement  moneys  hereafter  coming  from  premiums  on  the 
sale  of  bonds  or  from  the  sale  of  abandoned  canal  lands,  buildings  or  other 
property.  In  case,  after  the  payment  of  the  cost  of  said  improvement, 
there  shall  remain  any  of  such  moneys  unused,  the  remainder  shall  be 
applied  to  the  sinking  funds  provided  for  the  payment  of  canal  bonds. 
All  moneys  realized  from  premiums  on  bonds  or  sale  of  abandoned  lands, 
buildings  or  other  property  and  all  moneys  realized  from  the  sale  of  bonds 
shall  be  applied  in  the  first  instance  to  construction  of  the  canal  im- 
provement. 

§  5.  Reimbursement  of  general  fund. — The  legislature  is  hereby  author- 
ized to  appropriate  from  the  proceeds  of  the  sale  of  said  bonds  such  an 
amount  as  shall  be  necessary  to  reimburse  the  general  fund  of  the  treasury 
for  any  moneys  advanced  and  paid  out  of  such  fund  under  appropriation 
made  by  the  legislature  of  nineteen  hundred  and  fifteen  for  the  improve- 
ment of  said  canals. 

§  6.  Submission  of  law  to  people. — This  law  shall  not  take  effect  until  it 
shall  at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at  such  elec- 
tion; and  the  same  shall  be  submitted  to  the  people  of  this  state  at  the 
general  election  to  be  held  in  November,  nineteen  hundred  and  fifteen. 
The  ballots  to  be  furnished  for  the  use  of  voters  upon  the  submission  of 
this  law  shall  be  in  form  prescribed  by  the  election  law  and  the  proposi- 
tion or  question  to  be  submitted  shall  be  printed  thereon  in  substantially 
the  following  form,  namely:  "Shall  chapter  (here  insert  the  number 
of  this  chapter)  of  the  laws  of  nineteen  hundred  and  fifteen,  entitled  'An 
act  making  provision  for  issuing  bonds  to  the  amount  of  not  to  exceed 
twenty-seven  million  dollars  in  addition  to  bonds  heretofore  authorized 
by  the  provisions  of  chapter  one  hundred  and  forty-seven  of  the  laws  of 
nineteen  hundred  and  three,  for  the  improvement  of  the  Erie  canal,  the 
Oswego  canal  and  the  Champlain  canal,  and  providing  for  a  submission 
of  the  same  to  the  people  to  be  voted  upon  at  the  general  election  to  be 
held  in  the  year  nineteen  hundred  and  fifteen,'  be  approved V9 
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CANAL  LAW. 

(L.  1909,  ch.  13.) 

§  15.  General  powers  of  canal  board. — Subd.  3,  as  amended  by  L.  1910, 
ch.  350,  amended  by  L.  1915,  ch.  430,  in  effect  Apr.  28,  1915,  as  follows: 

3.  Determine  whether  any  lands,  taken  for  the  purposes  of  the  canals, 
may  be  sold  or  exchanged  for  other  lands,  beneficially  to  the  state,  and  in 
all  cases  of  determination  that  any  such  lands  may  be  so  sold  or  exchanged, 
may  sell  the  same,  or  may  exchange  the  same  for  other  lands  required  for 
the  purposes  of  the  canals,  and  in  order  to  carry  any  such  sale  or  exchange 
into  effect  may  authorize  the  superintendent  of  public  works  to  execute 
and  deliver  to  the  purchaser,  in  the  name  of  the  people  of  the  state,  a 
quit-claim  of  such  lands.  But  before  such  deed  shall  be  effective,  it  shall 
be  recorded  by  the  superintendent  of  public  works  in  the  office  of  the 
secretary  of  state.  And  the  superintendent  of  public  works  is  hereby 
directed  forthwith  to  record  duplicates  of  all  deeds  heretofore  executed 
by  him  under  this  subdivision  in  the  office  of  the  secretary  of  state.  This 
provision  shall  not  be  construed  to  affect  the  powers  of  the  commissioners 
of  the  land  office  to  sell  abandoned  canal  lands,  as  otherwise  directed  by 
law. 

§  47.  Claims  for  damages. — There  shall  be  allowed  and  paid  to  every 
person  sustaining  damages  from  the  canals  or  from  their  use  or  manage- 
ment, or  resulting  or  arising  from  the  neglect  or  conduct  of  any  officer  of 
the  state  having  charge  thereof,  or  resulting  or  arising  from  any  accident, 
or  other  matter  or  thing  connected  with  the  canals,  the  amount  of  such 
damages  to  be  ascertained  and  determined  by  the  proper  action  or  pro- 
ceedings before  the  court  of  claims;  but  no  judgment  shall  be  awarded 
by  such  court  for  any  such  damages  in  any  case  unless  the  facts  proved 
therein  make  out  a  case  which  would  create  a  legal  liability  against  the 
state,  were  the  same  established  in  evidence  in  a  court  of  justice  against  an 
individual  or  corporation;  but  the  superintendent  of  public  works  may 
make  settlement  of  any  such  claim  in  any  case  where  the  amount  thereof 
does  not  exceed  the  sum  of  five  hundred  dollars,  but  no  such  settlement 
shall  be  effective  against  the  state  until  the  same  has  been  approved  by  the 
attorney-general  and  the  canal  board ;  provided  that  the  provisions  of  this 
section  shall  not  extend  to  claims  arising  from  damages  resulting  from  the 
navigation  of  the  canals. 

Neither  the  comptroller  nor  the  commissioner  of  the  canal  fund  shall 
pay  any  damages  awarded,  or  the  amount  of  any  commutations  agreed 
on  for  the  appropriation  of  land  or  water,  or  for  the  erection  of  a  farm 
bridge,  until  a  satisfactory  abstract  or  title  and  certificate  of  search  as 
to  incumbrances  is  furnished,  showing  the  person  demanding  such  dam- 
ages or  commutations  to  be  legally  entitled  thereto,  which  abstract  and 
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search  shall  be  filed  in  the  office  of  the  comptroller.     (Amended  by  L. 
1915,  ch.  494,  in  effect  May  3,  1915.) 

■ 

§  88.    Awards,  how  distributed  in  case  of  liens  or  encumbrances. 

Application  of  section. — People  ex  rel.  Smith  v.  Sohmer  (1914),  163  App.  Div.  830, 
149  N.  Y.  Supp.  276. 

CAHAL& 

Wilful  injuries  to,  Penal  Law,  ft  463. 

L.  1915,  ch.  461. — An  act  requiring  the  state  engineer  and  surveyor  to  investigate 
the  plan  of  the  federal  government  for  the  construction  of  a  oanal  on  the  south 
side  of  Long  Island,  and  to  report  to  the  legislature  of  nineteen  hundred  and 
sixteen  in  respect  thereof.     (In  effect  Apr.  28,  1915.) 

§  1.  The  state  engineer  and  surveyor  is  hereby  directed  to  investigate 
the  plan  of  the  United  States  government  for  the  construction  of  a  canal 
on  the  south  side  of  Long  Island  by  connecting  Jamaica  bay,  Hempstead 
bay,  South  Oyster  bay,  Great  South  bay,  Moriches  bay,  Shinnecock  bay 
and  Peconic  bay,  and  for  such  purpose  to  confer  with  the  engineers  and 
other  authorities  of  the  United  States  government.  If  after  such  investi- 
gation he  deem  it  feasible  and  desirable  for  the  state  of  New  York  to  par- 
ticipate in  the  expense  of  such  canal  by  bearing  the  expense  of  securing 
the  necessary  lands,  and  rights  of  way  upon  and  along  the  route  of  such 
proposed  canal,  he  shall  cause  a  map  of  such  necessary  lands  and  rights  of 
way  to  be  made,  together  with  an  estimate  of  the  probable  cost  of  acquiring 
the  same,  and  shall,  on  or  before  February  first,  nineteen  hundred  and 
sixteen,  report  such  map  and  estimate  to  the  legislature  of  nineteen  hun- 
dred and  sixteen,  with  such  recommendations  in  respect  thereof  as  he 
deems  advisable. 

CANAL  TERMINALS. 
L.  1911,  ch.  746  (B.  C.  ft  G.'s  Consolidated  Laws,  Vol.  7,  p.  237). 

§  8-a.  Whenever  any  lands,  structures  or  waters  now  used  for  terminal 
purposes  shall  be  rendered  no  longer  necessary  or  useful  for  such  purposes 
by  reason  of  the  improvement  hereby  directed,  the  same  shall  be  sold  in 
the  manner  provided  by  law  for  the  sale  of  abandoned  canal  lands  and 
the  net  proceeds  thereof  paid  into  the  state  treasury,  and  so  much  thereof 
as  shall  be  necessary  shall  be  applied  to  the  cost  of  the  work  hereby  di- 
rected; but  in  the  event  that  any  piece  or  parcel  of  land,  structures  or 
waters,  in  whole  or  in  part,  heretofore  taken  or  which  shall  hereafter  be 
taken  in  pursuance  of  section  eight  of  this  act,  by  reason  of  a  change  in 
the  alignment  of  the  terminal  or  in  the  location  of  its  structures,  or  in  the 
methods  of  progressing  the  work,  or  otherwise,  shall  be  found  not  to  be 
necessary  for  terminal  purposes,  the  state  engineer  and  surveyor  shall 
prepare  a  map  covering  so  much  of  the  lands,  structures  or  waters,  so 
taken,  as  shall  not  be  needed  and  present  the  same  to  the  canal  board, 
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together  with  a  statement  as  to  the  reason  why  the  lands,  structures  or 
waters  covered  by  said  map  are  rendered  unnecessary  in  connection  with 
the  construction  or  use  of  the  terminals,  whereupon  if  the  canal  board 
shall  approve,  the  superintendent  of  public  works  shall  have  authority  to 
execute  and  deliver  in  the  name  of  the  people  of  the  state,  to  the  owner 
from  whom  the  property  so  deemed  to  be  unnecessary  for  terminal  pur- 
poses was  taken,  his  heirs,  successors  in  interest  or  assigns,  a  quit  claim 
deed  covering  the  said  lands,  structures  or  waters.  The  canal  board  shall 
prescribe  such  terms  as  it  deems  just,  for  the  execution  and  delivery  of 
such  deed,  and  the  superintendent  of  public  works  shall  not  deliver  such 
deed  until  such  terms  have  been  complied  with  by  such  owner,  his  heirs, 
successors  in  interest  or  assigns.  But  before  such  deed  shall  be  effective, 
it  shall  be  recorded  by  the  superintendent  of  public  works  in  the  office  of 
the  secretary  of  state.  An  amended  map  distinguishing  the  lands,  struc- 
tures or  waters  appropriated  in  any  such  case  from  those  sought  to  be 
given  up  for  terminal  purposes  and  returned  to  the  former  owner,  shall  be 
prepared  by  the  state  engineer  and  surveyor  and  filed  in  the  office  of  the 
superintendent  of  public  works  and  a  copy  thereof  shall  also  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  such  property  or  a  part  of  the 
same  shall  be  located;  and  when  such  quit  claim  deed  of  the  property 
sought  to  be  returned  shall  be  duly  executed  and  delivered,  the  state  engi- 
neer and  surveyor  shall  correct  the  official  maps  of  record  so  as  to  indicate 
the  lands,  structures  or  waters  given  up,  and  also  so  as  to  show  the  cor- 
rected boundaries  of  state  lands.  (Added  by  L.  1915,  ch.  488,  in  effect 
May  3,  1915.) 

L.  1915,  ch.  477. — An  act  to  provide  for  the  transfer  of  moneys  in  the  barge  canal 
terminal  sinking  fnnd  created  for  the  redemption  of  bonds  issned  for  the  con- 
struction of  the  barge  canal  terminals  under  chapter  seven  hundred  and  forty-six 
of  the  laws  of  nineteen  hundred  and  eleven  and  chapter  seven  hundred  and  eighty- 
seven  of  the  laws  of  nineteen  hundred  and  thirteen  to  the  barge  canal  terminal 
sinking  fund  created  for  the  redemption  of  bonds  issued  for  the  construction 
of  the  barge  canal  terminals  by  chapter  seven  hundred  and  forty-six  of  the 
laws  of  nineteen  hundred  and  eleven  and  chapter  seven  hundred  and  eighty-seven 
of  the  laws  of  nineteen  hundred  and  thirteen,  as  amended  by  chapter  two  of  the 
laws  of  nineteen  hundred  and  fifteen.     (In  effect  May  3,  1915.) 

§  1.  The  comptroller  is  hereby  authorized  to  transfer  the  sum  of  three 
hundred  and  thirty-six  thousand  eight  hundred  and  sixteen  dollars  and 
fifty-one  cents  ($336,816.51),  being  the  amount  raised  pursuant  to  chap- 
ter eight  hundred  and  four  of  the  laws  of  nineteen  hundred  and  thirteen 
as  the  annual  contribution  to  the  barge  canal  terminal  sinking  fund 
created  by  chapter  seven  hundred  and  forty-six  of  the  laws  of  nineteen 
hundred  and  eleven  and  chapter  seven  hundred  and  eighty-seven  of  the 
laws  of  nineteen  hundred  and  thirteen,  for  the  payment  of  the  principal 
and  interest  on  bonds  contemplated  to  be  issued,  but  not  issued,  for  fur- 
nishing proper  terminals  and  facilities  for  barge  canal  traffic,  to  barge 
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canal  terminals  sinking  fund  created  by  chapter  seven  hundred  and  forty- 
six  of  the  laws  of  nineteen  hundred  and  eleven  and  chapter  seven  hundred 
and  eighty-seven  of  the  laws  of  nineteen  hundred  and  thirteen,  as  amended 
by  chapter  two  of  the  laws  of  nineteen  hundred  and  fifteen. 

CANNED  GOODS. 
Marking;  General  Buiineis  I.,  fi  390- 

CEMETEBIES. 
Removals  from  religious,  Religious  Corporations  I.,  §  9. 

CENSUS. 
State,  See  State  L.,  §§  140-158. 

CEBTIORABX 
Code  of  Civil  Procedure. 

§  2148-a.  Whenever  a  writ  of  certiorari  shall  be  applied  for  or  granted 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  proceedings,  or 
upon  appeal,  that  the  appropriate  remedy  upon  the  facts  pleaded  or 
proved  is  mandamus,  the  proceedings  may  be  amended  upon  such  terms 
as  may  be  just,  and  may  be  continued  and  determined  by  the  court  and  at 
the  term  where  then  pending,  or  remitted  to  the  proper  term  or  court  to 
be  disposed  of,  in  order  that  the  relief  may  be  finally  granted  which  is 
appropriate  to  the  facts,  to  the  same  extent  as  if  the  application  had  been 
in  the  first  instance  for  a  writ  of  mandamus  under  article  four  of  this 
title;  and  likewise,  if  a  writ  of  mandamus  is  applied  for  or  issued  under 
article  four  of  this  title,  and  it  shall  appear,  at  any  stage  of  the  proceed- 
ings, or  upon  appeal,  that  certiorari  under  this  article  is  the  appropriate 
remedy,  the  proceedings  may  be  amended  accordingly  upon  such  terms 
as  are  just,  and  continued  and  determined  by  the  court  and  at  the  term 
where  then  pending,  or  be  remitted  to  the  proper  term  or  court  to  be  dis- 
posed of;  and'  such  relief  may  be  finally  ordered  as  might  have  been 
granted  if  such  writ  of  certiorari  had  been  issued  or  applied  for  in  the 
first  instance.  And  in  either  case,  the  court  may  correct  by  amendment 
all  defects  and  irregularities  in  matters  of  form,  or  procedure,  and  may 
bring  in  all  parties  necessary  to  completely  determine  the  matter  and 
award  the  appropriate  relief  upon  the  facts  established.  (Added  by  L. 
1915,  ch.  231,  in  effect  Apr.  7,  1915.) 
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CITIES. 

I.  1915,  oh.  579. — An  act  extending;  and  developing  the  reformatory  and  correc- 
tional functions  of  workhouses,  penitentiaries  and  reformatories  under  the  juris- 
diction of  departments  of  correction  In  cities  of  the  first  class,  providing  for  the 
sentence,  commitment,  parole,  conditional  discharge  and  reapprehenslon  of  persons 
committed  to  such  Institutions  and  for  the  establishment  of  a  parole  commission 
•  In  such  cities.     (In  effect  May  10,  1915.) 

Submitted  to  the  cities  of  New  York,  Buffalo  and  Rochester  and  accepted  by  same. 

§  1.  Establishment  of  parole  commission. — The  board  of  estimate  and 
apportionment  or  other  corresponding  board  or  body  in  any  city  of  the 
first  class  wherein  there  is  a  department  of  correction  having  jurisdiction 
over  a  workhouse,  a  penitentiary  and  a  reformatory,  is  hereby  authorized 
and  empowered  to  provide  by  resolution  for  the  creation  of  a  parole  com- 
mission to  be  constituted  and  appointed  and  to  possess  the  powers  and  be 
subject  to  the  duties  as  hereinafter  specified. 

§  2.  Appointment. — In  the  event  of  such  action  by  the  board  of  estimate 
and  apportionment  or  other  corresponding  board  or  body  as  aforesaid, 
then  within  sixty  days  thereafter  the  mayor  of  such  city  shall  appoint 
three  members  of  the  said  commission  who,  together  with  the  commis- 
sioner of  correction,  ex  officio,  and  the  police  commissioner,  ex  officio,  of 
said  city  shall  constitute  the  parole  commission  in  and  for  said  city.  Of 
the  three  appointive  members  first  named  hereunder,  one  shall  hold  office 
for  two  years,  one  for  four  years  and  one  for  six  years,  as  shall  be  desig- 
nated by  the  mayor.  Upon  the  expiration  of  each  of  said  terms  the  mayor 
shall  appoint  a  successor  for  the  full  term  of  ten  years.  Vacancies  occur- 
ring by  expiration  of  a  term  shall  be  filled  by  the  mayor  for  the  full  term ; 
vacancies  occurring  from  any  other  cause  shall  be  filled  by  the  mayor  for 
the  unexpired  term  only.  Any  of  the  appointive  members  of  said  com- 
mission shall  be  subject  to  removal  by  the  mayor  on  account  of  official 
misconduct  or  neglect  of  official  duty,  or  mental  or  physical  inability  to 
perform  his  official  duties,  but  before  such  removal  the  member  shall  be 
entitled  to  due  and  timely  notice  in  writing  of  the  charges  against  him 
and  a  copy  thereof,  and  to  a  public  hearing  on  like  notice  before  the 
mayor.  The  board  of  estimate  and  apportionment  or  other  corresponding 
board,  boards  or  body  having  jurisdiction  thereof,  shall  determine  whether 
or  not  the  appointive  members  of  the  commission  shall  receive  any  com- 
pensation for  their  services  and  the  amount  thereof.  But  neither  the 
commissioner  of  correction  nor  the  police  commissioner  as  ex  officio  mem- 
bers of  such  commission  shall  receive  any  compensation  as  such.  Each  of 
the  appointive  members  of  the  commission  shall  before  entering  upon  the 
duties  of  his  office  take  the  oath  of  office  prescribed  by  the  constitution 
of  the  state. 
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§  3.  Presiding  officer;  quorum;  committing  magistrates  to  sit;  meet- 
ings.— The  commissioner  of  correction  of  any  of  said'  cities  shall  be  the 
president  of  the  parole  commission  of  such  city.  A  majority  of  the  mem- 
bers of  the  commission  shall  constitute  a  quorum  for  the  transaction  of 
business.  It  shall  be  the  duty  of  said  commission  to  meet  at  least  once 
in  each  week,  except  during  the  months  of  July  and  August.  If  by  reason 
of  pressure  of  official  business  or  otherwise,  the  commissioner  of  correc- 
tion or  the  police  commissioner  shall  deem  his  absence  from  a  meeting  of 
the  parole  commission  necessary,  he  may  designate  a  deputy  commissioner 
to  represent  him,  and  such  deputy  commissioner  shall  possess  all  the  powers 
and  perform  all  the  duties  of  said  commissioners,  respectively,  as  members 
of  the  said  parole  commission.  The  parole  commission  in  and  for  the 
city  of  New  York  shall  maintain  a  central  office  in  the  borough  of  Man- 
hattan and  a  central  office  in  the  borough  of  Brooklyn.  Any  committing 
magistrate  or  judge  of  any  court  who  shall  make  commitments  under  inde- 
terminate sentences  to  a  workhouse  or  a  reformatory  under  the  jurisdic- 
tion of  a  department  of  correction,  as  provided  in  this  act,  shall  be  entitled 
to  sit  with  the  parole  commission  of  said  city  during  the  consideration  of 
the  eligibility  for  parole  of  any  person  by  him  committed  to  any  such 
institution  under  an  indeterminate  sentence,  with  authority  to  vote  on 
such  matter.  The  parole  commission  shall  give  or  cause  to  be  given  due 
notice  to  each  of  such  committing  magistrates  or  judges,  stating  the  time 
and  place  of  the  meeting  of  the  commission  and  the  names,  offenses,  dates 
of  commitment  and  the  recommendations  of  the  parole  officers  and  officers 
of  the  department  of  correction  of  all  inmates  committed  by  him  to  a 
workhouse  or  reformatory  under  indeterminate  sentences  whose  eligibility 
for  parole  is  to  be  considered  at  the  next  meeting  of  the  commission.  The 
parole  commission  shall,  so  far  as  practicable,  regard  the  convenience  of 
said  magistrates  and  judges  in  arranging  its  meetings  for  the  considera- 
tion of  the  eligibility  of  persons  for  parole  and  in  placing  such  cases  upon 
its  calendar  for  consideration. 

* 

§  4.  Commitments;  indeterminate  sentences. — After  the  creation  of  a 
parole  comission  in  any  of  the  said  cities  as  hereinbefore  provided,  any 
person  convicted  of  any  offense  punishable  by  imprisonment  in  a  peniten- 
tiary, workhouse,  city  prison,  county  jail  or  other  institution  under  the 
jurisdiction  of  the  department  of  correction  of  said  city,  who  shall  not 
be  committed  in  default  of  payment  of  a  fine  imposed,  or  for  failure  to 
furnish  surety  or  sureties  upon  a  conviction  of  disorderly  conduct  tending 
to  a  breach  of  the  peace,  or  for  abandonment,  and  who  is  not  insane  or 
mentally  or  physically  incapable  of  being  substantially  benefited  by  the 
correctional  and  reformatory  purposes  of  any  such  institutions  shall,  if 
committeed  to  any  institution  under  the  jurisdiction  of  the  department  of 
correction  in  said  city,  be  sentenced  and  committed  to  a  penitentiary  or  a 
workhouse  or  a  reformatory  under  the  jurisdiction  of  the  said  department 
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of  correction.  The  duration  of  the  commitment  of  any  person  to  the  peni- 
tentiary shall  not  be  fixed  or  limited  by  the  court  in  imposing  sentence, 
except  that  the  term  of  such  imprisonment  in  the  said  institution  shall 
not  exceed  three  years,  and  such  imprisonment  shall  be  terminated  as  pre- 
scribed in  section  five  of  this  act.  The  duration  of  the  commitment  of 
any  person  to  a  workhouse  shall  be  for  a  definite  period  not  to  exceed  six 
months,  provided,  however,  that  if  it  shall  become  known  to  the  court 
through  competent  evidence  at  any  stage  of  the  proceeding  prior  to  the 
imposition  of  sentence  that  any  person  convicted  of  vagrancy,  disorderly 
conduct  tending  to  a  breach  of  the  peace,  public  prostitution,  soliciting  on 
streets  or  public  places  for  the  purposes  of  prostitution,  or  frequenting 
disorderly  houses,  or  a  house  of  prostitution,  or  the  violation  of  section  one 
hundred  and  fifty  of  chapter  ninety-nine  of  the  laws  of  nineteen  hundred 
and  nine,  as  amended,  has  been  convicted  of  any  or  each  of  these  offenses 
two  or  more  times  during  the  twenty-four  months  just  previous,  or  three 
or  more  times  previous  to  that  conviction,  then  the  court  shall  commit 
such  offender  to  a  workhouse,  of  the  said  department  of  correction  in  said 
city  for  an  indeterminate  period  which  shall  not  exceed  two  years.  The 
term  of  such  imprisonment  of  any  person  so  convicted  and  sentenced  to  a 
workhouse  shall  be  terminated  by  the  parole  commission  as  prescribed  in 
this  act.  Commitment  to  reformatories  for  male  misdemeanants  under 
the  jurisdiction  of  a  department  of  correction  in  any  of  the  cities  as 
aforesaid  shall  be  made  in  conformity  with  laws  providing  for  such  insti- 
tutions and  commitments  thereto.  The  term  of  imprisonment  of  persons 
so  convicted  and  sentenced  to  reformatories  shall  be  terminated  by  the 
parole  commission  as  prescribed  in  this  act. 

§  5.  Power  to  parole;  investigations;  records  and  statistics. — The  parole 
commission  shall  have  power  to  parole,  conditionally  release,  discharge, 
retake  or  reimprison  without  reference  to  the  committing  magistrate  or 
judge,  except  as  provided  in  section  three  of  this  act,  any  inmate  of  any 
workhouse  or  reformatory  under  the  jurisdiction  of  the  department  of 
correction  in  said  city,  committed  thereto  under  an  indeterminate  sen- 
tence; and  to  parole,  conditionally  release,  discharge,  retake  or  reim- 
prison any  inmate  of  any  penitentiary  under  the  jurisdiction  of  a  depart- 
ment of  correction  in  said  cities,  committed  thereto  under  an  indeterminate 
sentence,  provided  the  judge  who  made  such  commitment  to  such  peni- 
tentiary shall,  upon  recommendation  of  the  parole  commission  created  in 
pursuance  of  this  act,  approve  in  writing  such  parole,  conditional  release 
or  discharge  of  such  inmate.  The  said  commission  shall  have  power  to 
make  all  necessary  rules  and  regulations  not  inconsistent  with  the  laws  of 
the  state,  prescribing  the  conditions  under  which  elegibility  for  parole 
may  be  determined  and  under  which  inmates  may  be  paroled,  condition-' 
ally  released,  discharged,  retaken  and  reimprisoned.  The  said  commission 
shall  have  full  power  to  compel  the  attendance  of  witnesses ;  to  administer 
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oaths;  to  examine  such  persons  as  may  be  necessary  or  expedient;  to  in- 
vestigate or  cause  to  be  investigated  the  record,  health,  ability  and  char- 
acter previous  to  commitment  and  during  imprisonment  of  each  inmate 
Qommitted  under  an  indeterminate  sentence  to  any  penitentiary,  workhouse 
or  reformatory  of  the  department  of  correction  in  said  city.  It  shall  also 
be  the  duty  of  the  said  commission  to  facilitate  the  establishment  of  a  uni- 
form system  of  records,  reports,  statistics  and  memoranda  treating  of 
persons  charged  with  or  convicted  of  crimes  and  offenses  punishable  by 
imprisonment  in  any  of  the  correctional  institutions  of  a  department  of 
correction  of  said  city,  and  to  make  recommendations  from  time  to  time  to 
the  courts  having  criminal  jurisdiction  therein. 

§  6.  Abolition  of  existing  parole  boards  or  agents;  parole  officers  and 
officers  and  employees  of  department  of  correction  are  peace  officers. — The 
appointment  and  qualification  of  the  members  of  the  parole  commission  in 
any  of  the  cities  as  aforesaid  shall  abolish  any  existing  board  of  parole, 
body  or  agent  authorized  to  regulate  the  parole,  discharge  or  reimprison- 
ment  of  any  person  or  persons  committed  under  an  indeterminate  sen- 
tence to  any  institution  under  the  jurisdiction  of  the  department  of  cor- 
rection of  said  city,  and  any  board  of  parole,  body  or  agent  so  abolished 
shall  immediately  deliver  to  such  parole  commission  in  said  city,  all 
papers,  documents,  records  and  other  memoranda  in  its  possession  relat- 
ing to  inmates  theretofore  so  committed,  and  jurisdiction  over  such  in- 
mates shall  thereupon  vest  in  such  parole  commission  in  accordance  with 
the  provisions  of  this  act.  All  persons  in  the  employ  of  any  such  board 
of  parole,  body  or  agent  as  aforesaid,  on  the  first  day  of  January,  nine- 
teen hundred  and  fifteen,  in  a  position  appearing  in  the  competitive  class 
of  the  civil  service  classification  of  the  municipal  civil  service  commission 
of  said  city  or  of  the  state  civil  service  commission  and  still  so  employed 
at  the  time  of  the  abolishment  of  such  board  of  parole,  body  or  agent  as 
provided  in  this  act,  shall  be  transferred  to  and  employed  at  the  same 
rate  of  compensation  by  the  superseding  parole  commission,  and  such 
persons  shall  perform  such  duties  as  directed  by  said  parole  commission. 
Upon  the  creation  in  any  of  said  cities  of  a  parole  commission  in  pursu- 
ance of  this  act,  the  parole  officers,  superintendent,  overseers,  wardens, 
deputy  wardens,  instructors,  head  keepers,  keepers,  foremen  of  stables  and 
drivers  of  the  department  of  corrections  in  said  city  shall  be  and  become 
peace  officers  within  the  provisions  of  section  one  hundred  and  fifty-four 
of  the  code  of  criminal  procedure. 

§  7.  Transfers;  contracts  with  counties. — For  the  purpose  of  reforma- 
tory and  correctional  treatment  of  persons  committed  to  a  department  of 
correction  in  any  of  said  cities,  the  commissioner  of  correction  of  such  city 
shall  have  power  to  transfer  inmates  from  any  institution  of  the  depart- 
ment to  any  other  institution  of  the  department;  but  nothing  in  this  act 
shall  be  construed  as  empowering  the  said  parole  commission  of  any  of  said 
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cities  to  control,  manage  or  supervise,  in  any  manner  whatsoever  any  of 
the  institutions  under  the  jurisdiction  of  the  department  of  correction 
therein.  It  shall  be  lawful  for  the  several  boards  of  supervisors  in  the 
several  counties  of  this  state  to  enter  into  agreements  with  the  board  of 
estimate  and  apportionment  or  other  corresponding  board  or  body  of  any 
of  the  said  cities  wherein  there  shall  be  established  a  parole  commission  as 
provided  in  this  act,  to  receive  and  keep  in  a  workhouse  or  penitentiary 
under  the  jurisdiction  of  the  department  of  correction  of  such  city  any 
person  who  may  be  sentenced  to  confinement  therein  by  any  court  or  mag- 
istrate in  any  of  the  said  several  counties  of  this  state  for  any  definite 
term  not  less  than  sixty  days  nor  more  than  one  year. 

§  8.  Not  to  affect  power  of  court  as  to  suspension  of  sentence. — Nothing 
in  this  act  contained  shall  be  construed  to  prohibt  any  court  of  competent 
jurisdiction  from  placing  on  probation,  or  from  suspending  sentence  upon, 
any  person  convicted  in  that  court,  as  provided  by  statute. 

§  9.  Limitation  on  affect  of  act. — Nothing  in  this  act  contained  shall  be 
deemed  to  affect  or  impair  in  any  manner  any  provision  of  the  penal  laws 
or  of  the  code  of  criminal  procedure  which  relates  to  the  sentence,  commit- 
ment, parole,  discharge  or  reimprisonment  of  any  person  committed  to 
any  institution  other  than  those  institutions  specified  in  this  act,  the  intent 
of  this  act  being  to  empower  magistrates  and  courts  of  or  in  cities  of  the 
first  class,  in  the  circumstances  hereinbefore  specified,  to  commit  persons 
under  indeterminate  sentence  to  penitentiaries,  reformatories  and  work- 
houses and  to  extend  the  reformatory  and  correctional  functions  of  each 
and  all  of  such  institutions. 

CITY  COTJET  OF  NEW  YOKE. 

Justices  acting  as  referees;  Judiciary  L.,  §  117. 

CIVIL  SIGHTS  LAW. 

(L.  1909,  ch.  14.) 

§  40.    Equal  rights  in  place  of  public  accommodation. 

Refusal  of  restaurant  keeper  to  serve  colored  woman. — In  an  action  against  a 
restaurant  keeper  to  recover  a  penalty  under  sections  40  and  41  of  the  Civil  Rights 
Law  for  refusing  to  serve  plaintiff,  a  colored  woman  who  was  a  citizen  of  the 
United  States,  a  claim  that  defendant  was  out  of  food  is  unbelievable,  it  appearing 
that  others  were  served  both  before  and  after  the  refusal  to  serve  plaintiff,  and 
a  judgment  for  defendant  will  be  reversed  and  a  new  trial  orderd.  Wilson  v. 
Razzetti  (1914),  88  Misc.  37,  150  N.  Y.  Supp.  145. 

§  50.    Eight  of  privacy. 

Moving  picture  film  of  plaintiff's  factory  including  sign  showing  firm  name. — The 
fact  that  the  film  containing  the  picture  of  plaintiff's  factory  included  the  plaintiff's 
sign  thereon,  showing  the  firm  name,  did  not  render  the  defendant  liable  for  a 
violation  of  this  section  of  the  Civil  Rights  Law,  in  using  the  plaintiff's  name  for 
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the  purposes  of  trade  without  his  consent.  In  order  to  constitute  a  violation  of 
the  Civil  Rights  Law  it  would  be  necessary  to  establish  the  use  of  the  plaintiffs 
name  in  itself  for  the  purposes  of  trade,  and  not  merely  as  an  incidental  part 
of  a  photograph  of  the  building.  It  seems,  however,  that  if  the  defendant  had 
actually  used  the  plaintiff's  name  in  describing  the  Interior  of  the  factory  it  might 
constitute  a  violation  of  the  statute.  Merle  v.  Sociological  Research  Film  Cor- 
poration (1915),  166  App.  Div.  376,  152  N.  Y.  Supp.  829. 

Publication  of  portrait  without  oonsent;  publication  not  for  advertising  purposes. 
— The  provisions  of  this  and  the  following  sections  of  the  Civil  Rights  Law,  pro- 
hibiting the  use  of  the  portrait  of  a  living  person  for  advertising  purposes  without 
the  written  consent  of  such,  person,  and  creating  an  action  for  injunction  and  for 
damages  in  the  case  of  a  violation  of  the  statute,  apply  only  where  the  portrait 
is  used  for  advertising  or  trade  purposes.  An  actress  whose  portrait  was  published 
in  a  weekly  periodical  without  her  consent,  but  not  for  advertising  purposes, 
cannot  recover  damages  under  said  act  merely  because  other  parts  of  the  periodical 
contain  a  large  number  of  advertisements.  Colyer  v.  Fox  Publishing  Co.  (1914), 
162  App.  Div.  297,  146  N.  T.  Supp.  999. 

CIVIL  SERVICE. 

L.  1915,  oh.  9. — An  act  in  relation  to  provisional  appointments  under  the  provisions 
of  the  civil  service  law.     (In  effect  Feb.  19,  1915.) 

Section  1.  If  at  any  time  prior  to  July  first,  nineteen  hundred  and 
fifteen,  it  is  impossible  to  provide  an  appropriate  elegible  list  from  which 
to  fill  any  vacancy  in  the  competitive  class,  provisional  appointments 
theretofore  made  may  be  ratified,  continued  and  allowed  under  the  pro- 
visions of  section  fifteen  of  the  civil  service  law,  with  the  consent  of  the 
state  commission  and  the  approval  of  the  governor,  such  appointments  to 
continue  until  such  vacancy  can  be  filled  from  an  appropriate  elegible  list. 

I*.  1915;  oh.  550. — An  act  in  relation  to  civil  servioe  employees  separated  from  the 
service  in  several  departments  of  the  state.    (In  effect  May  8,  1915.) 

Section  1.  Any  person  who  originally  entered  the  civil  service  as  the 
result  of  a  competitive  examination  and  who  while  holding  a  position  in 
the  competitive  class  under  the  civil  service  rules  has  been  separated  from 
the  service  through  the  abolition  of  any  department  or  office  of  the  state 
government  between  the  first  day  of  January  and  the  first  day  of  July, 
nineteen  hundred  and  fifteen,  through  no  delinquency  or  misconduct  on 
his  part,  shall  without  reference  to  any  provision  of  the  civil  service  law 
or  the  civil  service  rules  be  restored  to  the  nearest  appropriate  eligible 
list  without  re-examination  at  the  same  rating  which  he  had  upon  the  list 
from  which  he  was  originally  appointed. 
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CIVIL  SEEVIC£  LAW. 

(L.  1909,  ch.  15.) 

§  2.    Definitions. 

Classification  of  employees. — Persons  employed  under  the  supervision  of  the  Con- 
servation Commission  upon  the  abandoned  contract  for  the  Canaseraga  Creek  Im- 
provement are  in  the  State  service,  and  their  positions  should  be  classified  by  the 
State  Civil  Service  Commission.    Rept  of  Atty.  Oenl.  (1915),  p.  183. 

§  15.  Exemption  from  competitive  examination. — Subd.  1  amended  by  L. 
1915,  ch.  361,  in  effect  Apr.  26,  1915,  as  follows: 

1.  Whenever  there  are  urgent  reasons  for  filling  a  vacancy  in  the  com- 
petitive class  and  there  is  no  list  of  persons  elegible  for  appointment  after 
competitive  examination,  the  appointing  officer  may  nominate  a  person  to 
the  state  or  municipal  commission  for  noncompetitive  examination,  and  if 
such  nominee  shall  be  certified  by  such  commission  as  qualified  after  such 
noncompetitive  examination,  he  may  be  appointed  provisionally  to  fill 
such  vacancy  until  a  selection  and  appointment  can  be  made  after  com- 
petitive examination,  but  such  provisional  appointment  shall  not  continue 
for  a  longer  period  than  four  months,  nor  shall  successive  provisional  ap- 
pointments be  made  to  the  same  position  under  this  subdivision. 

§  16.    Promotion. 

See  generally,  Blau  v.  City  of  New  York  (1915),  166  App.  Div.  573,  151  N.  Y. 
Supp.  819. 

§  19.    Official  roster;  reports  of  appointing  officers. 

Indefinite  leave  of  absence  without  pay;  right  of  employee  to  reinstatement. — 
The  words  "separated  from  the  service,"  as  used  in  rule  16  of  the  State  Civil 
Service  Commission  relating  to  reinstatement  of  employees  in  the  civil  service 
without  re-examination  within  one  year  from  the  date  of  separation  from  service, 
when  construed  in  connection  with  this  section  mean  separation  from  the  service 
by  dismissal,  resignation,  cancellation  of  appointment  or  death.  Hence,  where  an 
employee  in  the  civil  service  has  at  her  request  been  granted  an  "  indefinite  leave 
of  absence  without  pay,"  she  is  entitled  to  reinstatement  without  examination 
although  more  than  one  year  has  elapsed  since  the  commencement  of  the  leave 
of  absence.  Moreover,  as  the  employee  was  granted  an  indefinite  leave  of  absence 
without  pay,  she  was  not  "separated"  from  the  service  within  the  meaning  of 
the.  rule  and  is  entitled  to  reinstatement  People  ex  rel.  Davie  v.  Lynch  (1914), 
164  App.  Div.  517,  149  N.  Y.  Supp.  895. 

§  22.    Power  of  removal  limited. 

Abolishment  of  positions  in  the  civil  service;  rights  of  veterans  and  exempt  fire- 
men.— An  exempt  fireman  or  Spanish  War  veteran  has  no  preference  in  retention 
in  the  civil  service  when  positions  in  his  grade  are  being  abolished.  If  dismissed 
from  the  service,  owing  to  the  abolishment  of  his  position  for  reasons  of  economy, 
he  cannot  demand  transfer  to  another  position  in  the  same  department  unless 
he  can  show  there  is  a  vacancy  in  that  other  position,  that  the  position  draws 
the  same  compensation  and  that  he  is  fitted  to  fill  it  Opinion  of  Atty.  Gent, 
Jan.  26,  1915. 


CHATTEL  MORTGAGE— COMMISSIONER  OF  DEEDS.    79 

Power  of  removal.  §  22. 

Discharge  of  laborers  on  aoeount  of  reduced  appropriation;  when  discharged 
volunteer  fireman  entitled  to  preference  in  employment  and  reinstatement. — The 
rights  of  volunteer  firemen  are  not  the  same  as  those  of  veterans  of  the  Civil 
war,  who  are  entitled,  under  the  statute,  to  be  preferred  in  "appointment  and 
promotion."  Where  the  number  of  laborers  in  the  department  of  water  supply, 
gas  and  electricity  of  the  city  of  New  York  was  reduced  on  account  of  a  lack  of 
appropriation,  a  volunteer  fireman  is  not,  under  this  section  entitled  to  be  re- 
tained in  preference  to  other  laborers.    But  where  it  appears  that  although  a 

I  number  of  laborers,  including  the  relator,  were  discharged  because  of  an  insuf- 

ficient appropriation,  two  other  city  employees  were  at  the  same  time,  and  under 
the  same  appropriation,  demoted  from  another  department,  and  reclassified  as 
laborers  and  retained  as  such,  thereby  creating  a  new  position  at  the  same  time 
as  that  of  the  relator  was  abolished,  the  relator  is  entitled  to  preference  and 

I  should  be  reinstated.    People  ex  rel.  Davison  v.  Williams  (1914),  213  N.  Y.  130. 

Application  to  transfer  tax  appraisers. — The  provisions  of  the  Civil  Service  Law, 

I  limiting  the  power  of  removal  in  cases  of  exempt  firemen  or  veterans,  do  not 

|  apply  to  transfer  tax  appraisers  appointed  by  the  State  Comptroller  under  section 

|  229  of  the  Tax  Law.    Opinion  of  Atty.  Oenl.,  Jan.  22,  1915. 

Application  under  charter  of  city  of  Lockport. — Under  the  saving  clause  of  section 
376  of  the  charter  of  the  city  of  Lockport  (Laws  of  1911,  chap.  870),  the  repeal 
of  the  provisions  of  the  Civil  Service  Law  relative  to  the  removal  of  volunteer 
firemen,  and  the  enactment  of  section  202  of  said  charter  which  provides  that  the 
employees  of  the  water  board  shall  severally  hold  their  positions  during  its  pleas- 
ure, do  not  affect  or  impair  the  right  to  a  hearing  before  removal  of  one  who 
before  the  charter  by  appointment  of  said  board  held  the  position  of  chief  electrical 
engineer.    Matter  of  Murray  (1915),  88  Misc.  625,  151  N.  Y.  Supp.  419. 


CHATTEL  MOBTGAGE. 
Where  filed;  Lien  I.,  fi  232.    Filing  statements  in  Bronx  Co.,  Lien  L.,  §  235. 

CHILDREN. 
Destitute  and  feeble  minded;   Penal  I.,  §  486.    See  Minors. 

CHILD  WELFARE. 
Local  boards;   General  Municipal  I.,  {(   148-155. 

CHIROPODY. 
See  Public  Health  L.,  fi  280. 

COLTTXBIA  COUNTY. 
Expenses  of  district  attorney;   County  I.,  §  203. 

COMMISSIONERS  OF  DEEDS. 
See  Notaries  Public 


80  COMMITTEES. 


Code  Civ.  Pro.  >§  2337, 2338, 2341.  Security;  compensation;  inventory.  L.  1915,  ch.  637. 

COMMITTEES. 
Code  of  Civil  Procedure. 

§  2337.  Security  to  be  given  by  committee. — The  provisions  of  sections 
twenty-five  hundred  and  seventy-six,  twenty-six  hundred  and  fifty  and 
twenty-six  hundred  and  fifty-two  of  this  act,  respecting  the  security  to  be 
given  by  the  guardian  of  the  person  or  of  the  property  of  an  infant,  ap- 
pointed by  a  surrogate's  court,  except  that  part  thereof  authorizing  the 
appointment  of  an  associate  with  the  guardian  and  the  security  to  be 
given  in  such  a  case,  apply  to  a  committee  of  the  person  or  of  the  property, 
appointed  as  prescribed  in  this  article.  A  committee  of  the  property  can- 
not enter  upon  the  execution  of  his  duties,  until  security  is  given,  as  pre- 
scribed by  the  court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties,  until  security  is  given,  if  required  by  the  court. 
(Amended  by  L.  1915,  ch.  637,  in  effect  May  14,  1915.) 

§  2338.  Compensation  of  committee. — A  committee  of  the  property  is 
entitled  to  the  same  compensation  as  an  executor,  administrator  or  testa- 
mentary trustee.  But  in  a  special  case,  where  his  services  exceed  those  of 
an  executor  or  administrator,  the  supreme  court  or  a  county  court  within 
the  county  may  allow  him  such  an  additional  compensation  for  such  addi- 
tional services,  as  it  deems  just.  The  compensation  of  a  committee  of  the 
person  must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the  prop- 
erty, if  any,  out  of  the  funds  in  his  hands.  The  additional  compensation 
authorized  by  this  section  may  be  allowed  to  the  committee  upon  any 
judicial  settlement  made  by  him,  and  shall  be  for  such  additional  services 
up  to  and  including  such  settlement.  (Amended  by  L.  1915,  ch.  652,  in 
effect  Sept.  1,  1915.) 

§  2341.  Committee  of  property;  to  file  inventory  and  account. — The 
provisions  of  sections  twenty-six  hundred  and  sixty  and  twenty-six  hun- 
dred and  sixty-one  of  this  act,  requiring  the  general  guardian  of  an  in- 
fant 's  property,  appointed  by  a  surrogate's  court,  to  file  in  the  month  of 
January  in  each  year  an  inventory,  account  and  affidavit,  and  prescribing 
the  form  of  the  papers  so  to  be  filed,  apply  to  a  committee  of  the  property 
appointed,  as  prescribed  in  this  title.  For  the  purpose  of  making  that 
application  the  committee  is  deemed  a  general  guardian  of  the  property; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a  ward  and 
the  papers  must  be  filed  in  the  office  of  the  clerk  of  the  court  by  which 
the  committee  was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  office  where  the  order  appointing  him  is  entered,  and,  if 
the  incompetent  person  for  whom  such  committee  is  appointed  has  been 
committed  to  a  state  institution,  and  is  an  inmate  thereof,  a  duplicate  of 
such  inventory,  account,  and  affidavit,  shall  be  filed  also  by  said  committee 
with  the  superintendent  or  officer  having  special  jurisdiction  over  the  in- 
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stitution  where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompetent  person, 
with  respect  to  whom  he  has  been  appointed  a  committee,  or  where  moneys 
have  been  earned  by  or  received  on  behalf  of  such  incompetent  person, 
the  committee  must  account  for  any  moneys  so  earned  or  derived  from 
such  services,  the  same  as  for  other  property  or  assets  of  the  incompetent 
person.     (Amended  by  L.  1915,  ch.  630,  in  effect  May  14,  1915.) 

§  2344.  Idem;  disposition  in  case  of  death. — Where  a  person,  of  whose 
property  a  committee  has  been  appointed,  as  prescribed  in  this  title,  dies 
during  his  incompetency,  the  power  of  the  committee  ceases ;  and  the  prop- 
erty of  the  decedent  must  be  administered  and  disposed  of,  as  if  a  com- 
mittee had  not  been  appointed.  The  committee  may,  in  such  case,  render 
to  the  court  by  which  he  was  appointed,  a  final  account  of  his  proceedings, 
touching  the  property  of  the  incompetent.  Such  account  shall  contain 
an  inventory  in  the  form  prescribed  by  section  twenty-six  hundred  and 
sixty  of  this  act  and  a  full  and  true  account  in  form  of  debtor  and  creditor 
of  all  his  receipts  and  disbursements,  and  there  shall  be  appended  thereto 
an  affidavit  of  the  committee  in  the  form  prescribed  by  section  twenty-six 
hundred  and  sixty-one  of  this  act.  Notice  of  the  application  for  settle- 
ment of  such  account  shall  be  given  in  such  manner  as  the  court  may 
direct,  to  the  sureties  on  the  official  bond  of  the  committee  or  the  legal 
representatives  of  such  sureties,  and  to  the  executor  or  administrator  of 
the  decedent,  if  any ;  and,  if  there  be  no  executor  or  administrator,  to  the 
decedent's  husband  or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those 
persons  shall  have  died,  to  his  executor  or  administrator.  Such  account 
shall  be  judicially  settled,  adjusted  and  determined  and,  as  to  the  proofs 
and  vouchers  in  support  thereof,  shall  be  subject  to  the  provisions  of 
article  one  of  title  five  of  chapter  eighteen  of  this  act  with  respect  to  the 
accounting  of  executors  and  administrators.  (Amended  by  L.  1915,  ch. 
632,  in  effect  May  14,  1915.) 

§  2351.  Bond  of  committee  of  lunatic,  etc. — An  application  to  sell,  mort- 
gage, release,  or  lease  real  property,  or  an  interest  in  real  property,  of  a 
lunatic,  idiot  or  habitual  drunkard,  cannot  be  granted,  unless  a  committee 
of  his  property  has  been  appointed.  Upon  such  an  application,  if  it  is 
made  by  the  committee,  the  court  must  make  an  order,  directing  him  to 
file  with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety,  ap- 
proved by  the  court  as  to  form,  amount  and  sufficiency  of  surety,  condi- 
tioned for  the  faithful  discharge  of  his  trust;  for  the  paying  over  and 
investing  of,  and  accounting  for,  all  moneys  received  by  him  in  the  special 
proceeding,  according  to  the  direction  of  any  court  having  authority  to 
give  directions  in  the  premises;  and  for  the  observance  of  the  directions 
of  the  court,  in  relation  to  the  trust.  If  the  application  is  made  by  any 
other  person,  an  order  must  be  made  thereupon,  requiring  the  committee 
to  show  cause  why  he  should  not  file  such  a  bond.    If,  after  hearing  the 
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committee,  the  court  is  of  the  opinion,  that  there  is  a  probable  cause  for 
granting  the  application,  it  may  make  an  order,  requiring  the  committee 
to  file  such  a  bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond 
as  directed  in  the  order,  it  may  appoint  a  suitable  person  to  be  the  special 
guardian  of  the  incompetent  person,  with  respect  to  the  proceedings,  who 
must  thereupon  file  such  a  bond.  Where  an  application  is  made  to  re- 
lease an  inchoate  right  of  dower,  application  must  be  made  by  the  hus- 
band of  the  lunatic,  idiot  or  habitual  drunkard  and  may  be  made  before 
or  after  a  committee  has  been  appointed,  except  that  application  may  be 
made  by  the  committee  of  the  property  of  the  lunatic,  idiot,  or  habitual 
drunkard  in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been  sold  by 
the  husband  and  the  wife  has  not  joined  in  the  conveyance  or  otherwise 
released  her  inchoate  right  of  dower.  When  the  application  is  made  by 
the  husband,  the  court  may  appoint  him  special  guardian,  and  he  must 
file  a  bond  as  herein  provided.  (Amended  by  L.  1915,  ch.  241,  in  effect 
Sept.  1,  1915.) 

§  2361.  Disposition  of  proceeds;  accounting. — The  court  must,  by  order, 
direct  the  disposition  of  the  proceeds  of  such  a  sale,  mortgage,  release  or 
lease.  It  must  direct  the  investment  of  any  portion  thereof  belonging  to 
the  infant  or  incompetent  person,  which  is  not  needed  for  the  payment  of 
debts,  or  the  safe-keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improvement  of  his 
real  property  or  his  interest  in  real  property.  It  must  require  a  report, 
under  oath,  of  the  disposition  and  investment  thereof,  to  be  made  as  soon 
as  practicable,  and  must  compel  periodical  accounts  to  be  rendered  there- 
after by  each  person,  who  is  intrusted  with  the  proceeds,  or  any  part 
thereof.  Where  an  inchoate  right  of  dower  is  released  as  prescribed  in 
this  title  and  such  release  is  to  accompany  a  sale  by  the  husband  of  the 
property  to  which  the  inchoate  right  of  dower  attaches,  the  court  shall 
make  an  order  requiring  one-third  of  the  amount  realized  on  the  sale  of 
the  property  to  which  the  inchoate  right  of  dower  attached  to  be  invested 
by  the  special  guardian,  or  paid  into  the  court  to  be  held  for  the  benefit  of 
the  husband  during  his  life  and  upon  his  death  for  the  benefit  of  the  wife 
during  her  life,  or  the  court  may  direct  said  amounts  to  be  paid  to  the 
husband  upon  his  giving  a  bond  in  the  penalty  of  at  least  double  the 
amount  so  received  for  such  release,  with  at  least  two  sureties,  who  shall 
justify  in  double  the  amount  of  such  penalty,  conditioned  for  the  repay- 
ment as  the  court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  right  of 
dower  is  released  as  prescribed  in  this  title,  and,  at  the  time  of  the  appli- 
cation, the  property  to  which  the  inchoate  right  of  dower  attaches  has 
already  been  sold  by  the  husband,  and  the  wife  has  not  joined  in  the  con- 
veyance or  otherwise  released  her  inchoate  right  of  dower,  the  court  shall 
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make  an  order  that,  as  the  consideration  for  the  release,  or  as  part  of  the 
consideration  therefor,  there  be  paid  to  the  special  guardian  or  into  the 
court  an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  to  be  invested  by  the  special  guardian  or 
held  by  the  court  for  the  benefit  of  the  person  making  such  payment  during 
the  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the  wife  dur- 
ing her  life,  and  upon  her  death  to  be  returned  to  the  person  making  such 
payment  or  to  his  executors,  administrators  or  assigns;  or  in  lieu  of  such 
payment  the  court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair  market  value 
of  the  property,  with  at  least  two  sureties,  who  shall  justify  in  double  the 
amount  of  such  penalty,  conditioned  for  the  payment  as  the  court  shall 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving,  of  the 
said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value  of  the  property, 
to  be  held  for  the  benefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executors,  administra- 
tors or  assigns.  In  case  by  any  contingency,  infants  not  in  being  may  there- 
after become  possessed  of  any  interest  in  said  premises  so  sold,  mortgaged 
or  leased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of  the  sale, 
after  paying  the  costs  and  expenses  of  the  same,  to  be  placed  at  interest 
for  the  benefit  of  the  persons  who  are,  or  who  may  ultimately  be  entitled 
to  the  same,  and  shall  not  authorize  the  distribution  of  the  same  in  advance 
of  said  contingency,  except  upon  a  petition  of  some  person  entitled  thereto, 
and  upon  filing  a  bond  in  such  penalty  as  the  court  shall  direct,  with  two 
or  more  sureties  approved  by  the  court,  and  conditioned  that  in  case  of 
any  contingency  by  which  any  infant  not  then  in  being  shall  thereafter 
become  entitled  to  any  of  the  proceeds  of  the  sale,  that  said  petitioner  will 
pay  to  said  person  or  persons  his  or  their  proportionate  share  of  the  money 
so  paid  over  to  said  petitioner;  and  in  the  case  of  the  mortgaging  of  said 
real  estate  the  proceeds  of  the  same,  after  paying  costs  and  expenses,  shall 
be  paid  out  and  disbursed  under  the  direction  of  the  court  only  for  the  pur- 
pose of  paying  lawful  charges  thereon,  or  repairing,  improving,  building 
upon  or  otherwise  enhancing  in  value  any  real  estate  so  mortgaged  as 
aforesaid. 

In  the  case  of  an  infant  residing  without  the  state,  and  having  in  the 
state  or  country  where  he  or  she  resides  a  general  guardian  or  person  duly 
appointed  under  the  laws  of  such  state  or  country,  to  the  control  and 
entitled,  by  the  laws  of  such  state  or  country,  to  the  custody  of  the  money 
of  said  infant,  the  court,  upon  satisfactory  proof  of  such  facts  and  the 
sufficiency  of  the  bond  or  security  given  by  such  general  guardian  or  per- 
son in  such  state  or  country  by  the  certificate  of  a  judge  of  a  court  of 
record  of  such  state  or  country,  or  otherwise,  may  direct  that  the  portion 
of  such  infant  arising  upon  such  sale  shall  be  paid  over  to  such  general 
guardian  or  person.  (Amended  hy  L.  1915,  ch.  629,  in  effect  Sept.  1, 
1915.) 
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L.  1911,  ch.  890.  Ninth  district  L.  1915,  ch.  340. 

CONDITIONAL  SALES. 

Contracts,  filing,  Personal  Property  L.,  §  63.    Filing  in  Bronx,  Personal  Property  L., 

§  64. 

CONGRESSIONAL  DISTRICTS. 

L.  1911,  ch.  890  (B.,  C.  &  G.'s  Consol.  Laws,  vol  8,  p.  2644).  Descrip- 
tions of  the  ninth  and  tenth  districts  amended  as  follows  by  L.  11*15,  ch. 
340,  in  effect  Apr.  20, 1915; 

Ninth  district.  That  portion  of  the  fifth  assembly  district  of  the  county 
of  Kings  bounded  on  the  north  by  Greene  avenue  from  Patchen  avenue  to 
Broadway;  on  the  east  by  Broadway  from  Greene  avenue  to  Rockaway 
avenue,  to  Marion  street;  on  the  south  by  Marion  street  from  Rockaway 
avenue  to  Howard  avenue,  to  Sumpter  street,  to  Patchen  avenue;  on  the 
west  by  Patchen  avenue  from  Sumpter  street  to  Greene  avenue ;  that  por- 
tion of  the  sixteenth  assembly  district  of  the  county  of  Kings  bounded  on 
the  north  by  Foster  avenue  from  Ocean  parkway  to 'East  Seventeenth 
street,  to  Avenue  I,  to  Flatbush  avenue,  to  East  Thirty-fourth  street,  to 
Avenue  J,  to  Schenectady  avenue ;  on  the  east  by  Schenectady  avenue,  from 
Avenue  J  to  Avenue  R;  on  the  south  by  Avenue  R  from  Schenectady  avenue 
to  the  boundary  line  of  the  Thirty-first  and  Thirty-second  wards,  to  Ave- 
nue S,  to  Gerritsen  avenue,  to  Nostrand  avenue,  to  Flatlands  avenue,  to 
Avenue  O,  to  East  Twenty-fifth  street,  to  Avenue  L,  to  Coney  Island  ave- 
nue ;  on  the  west  by  Coney  Island  avenue  from  Avenue  L  to  Avenue  J,  to 
Twenty-second  avenue,  to  Ocean  parkway,  to  Foster  avenue;  that  portion 
of  the  eighteenth  assembly  district  of  the  county  of  Kings  bounded  on  the 
north  by  Beverly  road,  from  East  Thirty-first  street  to  Clove  road,  to 
Canarsie  lane,  to  Schenectady  avenue;  on  the  east  by  Schenectady  avenue 
from  Canarsie  lane  to  Avenue  J ;  on  the  south  by  Avenue  J  from  Schenec- 
tady avenue  to  East  Thirty-fourth  street,  to  Flatbush  avenue,  to  Avenue  I, 
to  East  Seventeenth  street;  on  the  west  by  East  Seventeenth  street  from 
Avenue  I  to  Foster  avenue,  to  East  Thirty-first  street,  to  Beverly  road; 
that  portion  of  the  twentieth  assembly  district  of  the  county  of  Kings 
bounded  on  the  northeast  by  Central  avenue  from  Linden  street  to  Han- 
cock street,  to  Evergreen  avenue,  to  Moffat  street;  on  the  southeast  by 
Moffat  street  from  Evergreen  avenue  to  Broadway;  on  the  southwest  by 
Broadway  from  Moffat  street  to  Weirfield  street,  to  Bushwick  avenue,  to 
Linden  street ;  on  the  northwest  by  Linden  street  from  Bushwick  avenue  to 
Central  avenue;  that  portion  of  the  twenty-second  assembly  district  of 
the  county  of  Kings  bounded  and  described  as  follows :  Beginning  at  the 
intersection  of  the  line  dividing  the  borough  of  Brooklyn  from  the  borough 
of  Queens  and  Palmetto  street,  thence  along  Palmetto  street  to  Irving 
avenue,  to  Linden  street,  to  Central  avenue,  to  Hancock  street,  to  Ever- 
green avenue,  to  Moffat  street,  to  Bushwick  avenue,  to  Pennsylvania  ave- 
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nue,  to  Blake  avenue,  to  Williams  avenue,  to  Fresh  creek,  along  Fresh 
creek  and  Jamaica  bay  on  the  boundary  line  of  the  twenty-second  and 
twenty-third  assembly  districts  as  at  present  constituted,  of  the  county  of 
Kings,  to  the  line  dividing  the  borough  of  Brooklyn  from  the  borough  of 
Queens,  thence  along  said  dividing  line  to  Palmetto  street,  the  place  of 
beginning;  that  portion  of  the  twenty-third  assembly  district  of  the  county 
of  Kings  bounded  and  described  as  follows :  Beginning  at  a  point  formed 
by  the  intersection  of  the  center  lines  of  Snyder  avenue  and  Schenectady 
avenue,  thence  along  Schenectady  avenue  to  Avenue  R,  to  the  dividing 
line  of  thirty-first  and  thirty-second  wards  to  Gerritsen  Mill  pond  or  Ger- 
ritsen  basin,  to  and  along  the  waters  of  Gerritsen  creek,  and  along  the  divid- 
ing line  of  the  sixteenth  and  twenty-third  assembly  districts  of  Kings 
county  as  at  present  constituted,  to  the  line  dividing  the  borough  of  Brook- 
lyn from  the  borough  of  Queens  in  Rockaway  inlet,  thence  along  said  line 
dividing  said  borough  in  an  easterly  and  northerly  direction  to  the  point  in 
Jamaica  bay  where  said  line  meets  the  boundary  line  of  the  twenty-second 
and  twenty-third  assembly  districts  as  at  present  constituted,  of  the  county 
of  Kings,  thence  along  said  boundary  line  of  said  assembly  districts  in 
Jamaica  bay  to  Fresh  creek,  thence  along  Fresh  creek  to  Williams  avenue, 
to  Fresh  creek,  to  East  One  Hundred  and  Seventh  street,  to  Avenue  D,  to 
East  Ninety-sixth  street,  to  Church  avenue,  to  East  Forty-ninth  street,  to 
Snyder  avenue,  to  Schenectady  avenue,  the  point  of  beginning;  that  portion 
of  the  third  assembly  district  of  the  county  of  Queens  bounded  on  the  north 
by  the  boundary  line  of  the  second  and  fourth  wards  of  the  county  of 
Queens  from  the  line  dividing  the  borough  of  Brooklyn  from  the  borough 
of  Queens,  to  Vandeveer  avenue  in  the  county  of  Queens;  on  the  east  by 
said  Vandeveer  avenue  from  the  boundary  line  of  the  second  and  fourth 
wards  of  Queens  county  to  Jamaica  avenue,  to  Shaw  avenue,  to  Atlantic 
avenue;  on  the  south  by  Atlantic  avenue  from  Shaw  avenue  to  the  line 
dividing  the  borough  of  Brooklyn  from  the  borough  of  Queens ;  on  the  west 
by  the  line  dividing  the  borough  of  Brooklyn  from  the  borough  of  Queens, 
from  Atlantic  avenue  to  the  point  of  beginning ;  that  portion  of  the  fourth 
assembly  district  of  the  county  of  Queens  bounded  on  the  north  by  the 
boundary  line  of  the  second  and  fourth  wards  of  the  county  of  Queens, 
from  Vandeveer  avenue  to  Newton  road ;  on  the  east  by  Newton  road  from 
the  boundary  line  of  the  second  and  fourth  wards  of  the  county  of  Queens 
to  Van  Wyck  avenue,  to  the  road  to  Bergens  landing  to  Rockaway  road; 
on  the  south  by  Rockaway  road  from  the  road  to  Bergens  landing  to  Morris 
avenue ;  on  the  west  side  by  Morris  avenue  from  Rockaway  road  to  Atlantic 
avenue,  to  Shaw  avenue,  to  Jamaica  avenue,  to  Vandeveer  avenue,  to  the 
boundary  line  of  the  second  and  fourth  wards  of  the  county  of  Queens, 
the  point  of  beginning,  shall  compose  the  ninth  district.  The  boundaries 
of  the  said  ninth  district  are  as  follows :  Beginning  at  the  intersection  of 
the  line  dividing  the  borough  of  Brooklyn  from  the  borough  of  Queens 
and  the  center  line  of  Palmetto  street  in  the  county  of  Kings,  thence  along 
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Palmetto  street  southwesterly  to  Irving  avenue ;  northwest  to  Linden  street ; 
southwest  to  Bushwick  avenue;  southeast  to  Weirfield  street;  southwest  to 
Broadway ;  northwest  to  Greene  avenue ;  west  to  Patchen  avenue ;  south  to 
Sumpter  street;  east  to  Howard  avenue;  north  to  Marion  street;  east  to 
Rockaway  avenue;  north  to  Broadway;  southeast  to  Moffat  street;  north- 
east to  Bushwick  avenue ;  southeast  to  Pennsylvania  avenue ;  south  to  Blake 
avenue;  west  to  Williams  avenue;  south  to  Fresh  creek;  northwest  to  East 
One  Hundred  and  Seventh  street;  north  to  Avenue  D;  southwest  to  East 
Ninety-sixth  street;  northwest  to  Church  avenue;  southwest  and  west  to 
East  Forty-ninth  street;  south  to  Snyder  avenue;  west  to  Schenectady 
avenue ;  south  to  Canarsie  lane ;  west  to  Clove  road ;  north  to  Beverly  road ; 
west  to  East  Thirty-first  street;  south  to  Foster  avenue;  west  to  Ocean 
parkway ;  south  to  Twenty-second  avenue ;  southwest  to  Avenue  J ;  east  to 
Coney  Island  avenue ;  south  to  Avenue  L ;  east  to  East  Twenty-fifth  street ; 
south  to  Avenue  0;  east  to  Flatlands  avenue;  northeast  to  Nostrand  ave- 
nue; south  to  Gerritsen  avenue;  southeast  to  Avenue  S;  northeast  to  Ger- 
ritsen  Mill  pond  or  Gerritsen  basin ;  southeast  to  Gerritsen  creek,  to  Sheeps- 
head  bay,  to  the  line  dividing  the  borough  of  Brooklyn  from  the  borough  of 
Queens  in  Rockaway  inlet,  thence  along  said  boundary  line  of  said  boroughs 
to  the  point  where  said  line  is  intersected  by  the  center  line  of  Atlantic 
avenue,  thence  east  along  Atlantic  avenue  to  Morris  avenue  in  the  county 
of  Queens ;  south  to  Rockaway  road ;  southeast  to  the  road  to  Bergens  land- 
ing; northeast  to  Van  Wyck  avenue;  north  to  Newtown  road;  northwest 
to  the  boundary  line  of  the  second  and  fourth  wards  of  the  county  of 
Queens ;  west  to  the  line  dividing  the  borough  of  Queens  from  the  borough 
or  Brooklyn,  and  west  along  said  line,  thence  northwest  along  said  line 
to  the  intersection  with  Palmetto  street  in  the  county  of  Kings,  the  point 
of  beginning. 

Tenth  district.  That  portion  of  the  seventeenth  assembly  district  of  the 
county  of  Kings  bounded  on  the  north  by  Fulton  street  from  New  York 
avenue  to  Schenectady  avenue;  on  the  east  by  Schenectady  avenue  from 
Fulton  street  to  Pacific  street,  to  Utica  avenue,  to  Bergen  street;  on  the 
south  by  Bergen  street  from  Utica  avenue  to  Albany  avenue,  to  Atlantic 
avenue,  to  New  York  avenue ;  on  the  west  by  New  York  avenue  from  Atlan- 
tic avenue  to  Fulton  street ;  that  portion  of  the  eighteenth  assembly  district 
of  the  said  county,  bounded  on  the  north  by  Atlantic  avenue  from  New 
York  avenue  to  Albany  avenue,  to  Bergen  street,  to  Utica  avenue ;  on  the 
east  by  Utica  avenue  from  Bergen  street  to  Church  avenue,  to  East  Forty- 
ninth-street,  to  Snyder  avenue,  to  Schenectady  avenue,  to  Canarsie  lane; 
on  the  south  by  Canarsie  lane  from  Schenectady  avenue  to  Clove  road,  to 
Beverly  road,  to  Rogers  avenue ;  on  the  west  by  Rogers  avenue  from  Beverly 
road  to  Snyder  avenue,  to  Nostrand  avenue,  to  Church  avenue,  to  East 
Thirty-seventh  street,  to  Clarkson  avenue,  to  New  York  avenue,  to  Mal- 
bone  street,  to  Kingston  avenue,  to  St.  John's  Place,  to  New  York  avenue, 
to  Atlantic  avenue;  that  portion  of  the  twenty-second  assembly  district 
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of  the  said  county,  bounded  on  the  north  by  Herkimer  street  from  Sher- 
lock place  to  Van  Sinderen  avenue,  to  Fulton  street,  to  Broadway,  to 
Stewart  street,  to  Bushwick  avenue,  to  Pennsylvania  avenue,  to  Blake  ave- 
nue, to  Williams  avenue;  on  the  west  by  Williams  avenue  from  Blake 
avenue  to  Liberty  avenue,  to  Hinsdale  street,  to  Atlantic  avenue,  to  Sher- 
lock place,  to  Herkimer  street;  that  portion  of  the  twenty-third  assembly 
district  of  the  said  county  bounded  on  the  north  by  Sumpter  street  from 
Patchen  avenue  to  Howard  avenue,  to  Marion  street,  to  Rockaway  avenue ; 
on  the  east  by  Rockaway  avenue  from  Marion  street  to  Fulton  street;  on 
the  south  by  Fulton  street  from  Rockaway  avenue  to  Patchen  avenue;  on 
the  west  by  Patchen  avenue  from  Fulton  street  to  Sumpter  street;  and 
that  portion  of  the  twenty-third  assembly  district  of  the  said  county, 
bounded  on  the  north  by  Fulton  street  from  Schenectady  avenue  to  Rock- 
away avenue,  to  Broadway,  to  Moffat  street,  to  Bushwick  avenue,  to 
Stewart  street,  to  Broadway,  to  Fulton  street,  to  Van  Sinderen  avenue,  to 
Herkimer  street,  to  Sherlock  place;  on  the  east  by  Sherlock  place  from 
Herkimer  street  to  Atlantic  avenue,  to  Hinsdale  street,  to  Liberty  avenue, 
to  Williams  avenue,  to  Fresh  creek,  to  East  One  Hundred  and  Seventh 
street,  to  Avenue  D ;  on  the  south  by  Avenue  D  from  Powell  street  to  East 
Ninety-sixth  street,  to  Church  avenue,  to  Utica  avenue;  on  the  west  by 
Utica  avenue  from  Church  avenue  to  Pacific  street,  to  Schenectady  ave- 
nue, to  Fulton  street,  shall  compose  the  tenth  district.  The  boundaries  of 
the  said  tenth  district  are  as  follows :  Beginning  at  a  point  formed  by  the 
intersection  of  the  center  lines  of  New  York  avenue  and  Fulton  street, 
easterly  along  Fulton  street  to  Patchen  avenue,  to  Sumpter  street,  to 
Howard  avenue,  to  Marion  street,  to  Rockaway  avenue;  north  to  Broad- 
way; southeast  to  Moffat  street;  northeast  to  Bushwick  avenue,  to  Pennsyl- 
vania avenue,  to  Blake  avenue,  to  Williams  avenue,  to  Fresh  creek,  to 
East  One  Hundred  and  Seventh  street,  to  Avenue  D;  southwest  to  East 
Ninety-sixth  street;  northwest  to  Church  avenue;  southwest  and  west  to 
East  Forty-ninth  street;  south  to  Snyder  avenue;  west  to  Schenectady 
avenue;  south  to  Canarsie  lane;  west  to  Clove  road;  north  to  Beverly 
road;  west  to  Rogers  avenue;  north  to  Snyder  avenue;  east  to  Nostrand 
avenue ;  north  to  Church  avenue ;  east  to  East  Thirty-seventh  street ;  north 
to  Clarkson  avenue;  west  to  New  York  avenue;  north  to  Malbone  street; 
east  to  Kingston  avenue;  north  to  St.  John's  place;  west  to  New  York 
avenue;  north  to  Fulton  street,  to  the  point  of  beginning. 
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(L.  1911,  ch.  647.) 
See  Supplement  Vol.  7  for  law  as  amended  to  1914. 

§  2.  Conservation  department. — The  conservation  department  is  hereby 
created  and  shall  have  three  divisions.  The  department  shall  continue  to 
be  in  charge  of  a  commission  to  be  known  as  the  conservation  commission 
which,  except  as  otherwise  provided  in  this  chapter,  shall  have  all  the 
powers  and  be  subject  to  all  the  duties  of  the  forest  purchasing  board,  the 
forest,  fish  and  game  commission  or  commissioner,  the  commissioners  of 
water  power  on  Black  river  and  the  state  water  supply  commission  as 
fixed  by  law  on  July  eleventh,  nineteen  hundred  and  eleven.  The  commis- 
sion shall  hereafter  consist  of  one  member  to  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate.  The  governor  may 
remove  the  commissioner  for  inefficiency,  neglect  of  duty  or  misconduct  in 
office,  giving  to  him  a  copy  of  the  charges  against  him  and  an  opportunity 
of  being  publicly  heard  in  person  or  by  counsel  in  his  own  defense,  upon 
not  less  than  ten  days'  notice.  If  such  commissioner  shall  be  removed  the 
governor  shall  file  in  the  office  of  the  secretary  of  state  a  complete  statement 
of  all  charges  made  against  such  commissioner  and  his  findings  thereon, 
together  with  a  complete  record  of  the  proceedings.  A  commissioner  shall 
be  appointed  hereunder  within  twenty  days  after  the  amendment  to  this 
section  takes  effect.  The  regular  term  of  office  of  the  commissioner  shall 
be  six  years  to  be  computed  from  the  first  day  of  January  of  the  calendar 
year  in  which  he  shall  have  been  appointed.  The  commissioner  shall  re- 
ceive an  annual  salary  of  eight  thousand  dollars.  The  term  " commission," 
"conservation  commission"  and  "commissioner,"  when  used  in  this  chap- 
ter, except  article  seven  thereof,  shall  each  mean  the  conservation  commis- 
sioner, and  wherever  by  the  terms  of  this  chapter  or  any  other  statute, 
action  by  the  conservation  commission  is  required  to  be  taken  by  resolu- 
tion or  in  any  manner  by  the  concurrence  of  a  majority  of  the  members, 
such  action  shall  be  taken  by  a  formal  order  of  such  commissioner  entered 
in  the  records  of  the  conservation  department.  The  term  "commission" 
as  used  in  article  seven  shall  mean  a  commission  consisting  of  the  conserva- 
tion commissioner  or  a  deputy  designated  by  him,  the  attorney-general  or  a 
deputy  designated  by  him,  and  the  state  engineer  or  a  deputy  designated 
by  him.     (Amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

L.  1915,  oh.  318,  §  14.  The  conservation  commission  shall  continue  as  now  con- 
stituted until  the  appointment  and  qualification  of  the  commissioner  of  conserva- 
tion, pursuant  to  the  conservation  law  as  hereby  amended,  and  thereupon  the 
terms  of  office  of  the  members  of  such  commission  shall  expire;  and  thereupon 
the  conservation  commission  as  constituted  in  pursuance  of  the  conservation  law 
as  amended  by  this  act  shall  be  deemed  and  held  to  constitute  a  continuation 
of  the  conservation  commission  as  now  constituted  and  not  as  a  new  commission, 
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for  the  purpose  of  succession  to  all  the  rights,  powers,  duties  and  obligations  of 
the  conservation  commission  as  now  constituted,  except  as  modified  by  this  act, 
with  the  same  force  and  effect  as  if  such  modifications  were  made  without  any 
change  in  the  membership  of  the  present  commission;  and  the  present  commission 
as  now  constituted,  and  the  commission  to  be  constituted  in  pursuance  of  the 
conservation  law  as  amended  by  this  act,  shall  be  deemed  and  held  to  be  one 
continuing  commission,  notwithstanding  the  changes'  in  the  membership  thereof. 

f  15.  Money  heretofore  appropriated  for  the  salaries  or  expenses  of  officers 
or  employees  of  the  conservation  commission,  whose  offices  or  positions  are  abol- 
ished by  or  pursuant  to  this  act,  remaining  unexpended  for  such  purposes,  shall 
be  applicable,  notwithstanding  the  provisions  of  the  act  making  such  appropria* 
tions,  to  the  payment  of  salaries,  increases  in  salaries,  or  efpenses  of  officers  and 
employees  pursuant  to  this  act,  and  for  the  payment  of  which  provision  is  not 
otherwise  made  by  law. 

§  3.  Office  and  official  foroc. — The  commission  shall  have  its  principal 
office  in  the  city  of  Albany.  The  commission  shall  appoint,  to  hold  office 
during  its  pleasure,  a  secretary  to  the  commission  at  an  annual  salary  of 
three  thousand  dollars,  a  deputy  commissioner  at  an  annual  salary  of  six 
thousand  dollars,  a  superintendent  of  forests  at  an  annual  salary  of  four 
thousand  dollars,  an  assistant  superintendent  of  forests  at  an  annual  salary 
of  two  thousand  five  hundred  dollars,  and  a  division  engineer  at  an  annual 
salary  of  four  thousand  dollars,  and  two  assistant  engineers  at  an  annual 
salary  of  three  thousand  dollars  each.  The  commissioner,  secretary,  deputy 
commissioner,  superintendent  of  forests,  assistant  superintendent  of  for- 
ests, chief  game  protector,  deputy  chief  game  protector  and  division  engi- 
neer shall  each  have  reimbursed  to  him  all  actual  and  necessary  traveling 
and  other  expenses  and  disbursements  incurred  or  made  by  him  in  the  dis- 
charge of  his  official  duties.  The  commission  shall  also  appoint  such  other 
subordinates  as  shall  be  needed,  to  carry  out  the  provisions  of  this  chapter, 
within  the  amount  appropriated  therefor.  The  commissioner,  deputy,  sec- 
retary and  each  chief  of  a  division  shall  execute  and  file  with  the  comp- 
troller a  bond  to  the  people  of  the  state  in  the  sum  of  ten  thousand  dollars, 
with  sureties  to  be  approved  by  the  comptroller,  conditioned  for  the  faith- 
ful performance  of  his  duties,  and  that  he  will  account  for  and  pay  over 
pursuant  to  law  all  moneys  received  by  him.  (Amended  by  L.  1912,  ch. 
444,  and  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  4.  Divisions. — There  shall  be  in  the  department  a  division  of  lands 
and  forests  under  which  shall  be  administered  all  laws  relating  to  tree 
culture  and  reforestation  by  the  state  and  to  the  care  and  management  of 
such  parks,  reservations  or  lands  of  the  state  as  now  are  or  hereafter  shall 
be  placed  under  the  jurisdiction  of  the  commission;  a  division  of  waters 
under  which  shall  be  administered  all  laws  relating  to  state  jurisdiction 
over  water  storage  and  hydraulic  development;  water  supply;  river  im- 
provement; drainage;  irrigation  and  navigation  of  waters  outside  the 
canals ;  and  a  division  of  fish  and  game  under  which  shall  be  administered 
all  laws  relating  to  state  jurisdiction  over  fish  and  game  and  for  the  propa- 
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gation  thereof,  including  shellfish.  The  superintendent  of  forests  shall  be 
the  chief  and  administrative  head  of  the  division  of  lands  and  forests. 
The  division  engineer  shall  be  the  chief  and  administrative  head  of  the 
division  of  waters.  The  chief  game  protector  shall  be  the  chief  and  admin- 
istrative head  of  the  division  of  fish  and  game.  (Amended  by  L.  1915,  ch. 
318,  in  effect  Apr.  16, 1915.) 

§  5.  Eligibility. — No  person  shall  be  eligible  to  or  shall  continue  to  hold 
the  office  of  commissioner,  deputy  commissioner,  chief  of  a  division  or  sec- 
retary to  the  commission  who  is  engaged  in  the  business  of  lumbering  in  any 
forest  preserve  county  or  who  is  engaged  in  any  business  in  the  prosecu- 
tion of  which  hydraulic  power  is  used  or  in  which  water  is  distributed 
or  sold  under  any  public  franchise  or  who  is  an  officer  or  holder  of  the 
stock  or  bonds  of  any  corporation  engaged  in  such  business  within  the  state. 
(Amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  6.  Acts  of  commission. — Any  investigation,  inquiry  or  hearing  which 
the  commission  has  power  to  undertake  or  to  hold  may  be  undertaken  or 
held  by  or  before  the  commissioner,  the  deputy  commissioner  or  the  chief 
of  a  division,  or  before  any  other  officer  or  employee  of  the  department, 
designated  for  such  purpose  by  written  order  of  the  commission,  filed  in  its 
office.  All  investigations,  inquiries,  hearings  and  decisions  of  the  commis- 
sioner, the  deputy  commissioner  or  the  chief  of  a  division,  shall  be  and  be 
deemed  to  be  the  investigations,  inquiries,  hearings  and  decisions  of  the 
commission,  and  every  order  or  decision  made  by  the  commissioner,  and 
every  order  or  decision  made  by  the  deputy  commissioner  or  a  chief  of 
division  and  approved  and  confirmed  by  the  commissioner  and  ordered 
filed  in  the  office  of  the  commission,  shall  be  and  be  deemed  to  be  the  order 
or  decision  of  the  commission.  The  commission  shall  have  an  official  seal. 
(Amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  7.  Duties  of  certain  officers. — The  subordinates  of  the  department,  ex- 
cept as  specially  prescribed  in  this  chapter,  shall  have  such  powers  and 
shall  perform  such  duties  as  shall  be  assigned  or  required  of  them  by  the 
commission.     (Amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  8.  Counsel  to  the  commission. — Repealed  by  L.  1915,  ch.  318,  in  effect 
Apr.  16,  1915. 

§  9.  Suits  and  prosecutions. — It  shall  be  the  duty  of  the  attorney-gen- 
eral, when  requested  by  the  commission,  to  appoint  a  deputy  attorney- 
general,  and  such  assistants  as  may  be  necessary,  and  assign  them  to  the 
commission.  The  deputy  attorney-general  shall  receive  an  annual  salary 
of  five  thousand  dollars.  The  salaries  of  the  assistants  shall  be  fixed  by 
the  commission.  It  shall  be  the  duty  of  such  deputy,  in  the  name  of  the 
attorney-general,  to  conduct  all  prosecutions  for  penalties  imposed  by  the 
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forest,  fish  and  game  law  or  by  this  chapter,  and  to  bring  all  actions,  suits 
and  proceedings,  which  the  commission  shall  be  authorized  to  institute  and 
maintain,  and  to  defend  all  actions,  suits  and  proceedings  brought  against 
the  commission.  Such  deputy  shall  also  act  as  counsel  to  the  commission. 
No  action,  suit  or  proceeding  in  which  the  title  to  lands  of  the  state  in  for- 
est preserve  counties  shall  be  involved  shall  be  withdrawn  or  discontinued, 
nor  shall  judgment  therein  against  the  state  be  entered  on  consent  except 
on  special  permission  of  the  court  and  after  application  made  in  open  court, 
on  which  application  all  the  terms  and  conditions  of  the  settlement  shall 
be  fully  stated  in  writing  and  the  reasons  therefor  set  forth  at  length. 
(Amended  by  L.  1912,  ch.  444,  and  L.  1915,  ch.  318,  in  effect  Apr.  16, 1915.) 

§  11.  Employees  to  continue. — The  appointees  and  employees  of  the  con- 
servation commission,  whose  offices  or  employment  are  not  abolished  by  this 
chapter  as  amended,  shall  continue  in  their  respective  offices  and  employ- 
ment until  the  appointment  and  qualification  of  their  successors  or  the 
abolishment  of  their  positions  under  the  authority  of  this  chapter  and  with- 
out change  in  respect  to  the  classification  of  their  positions  or  of  their 
status  under  the  civil  service  law.  (Amended  by  L.  1915,  ch.  318,  in  effect 
Apr.  16,  1915.) 

§  12.  Reports. — The  commission  shall  annually  report  to  the  legislature 
on  or  before  January  fifteenth,  with  such  recommendations  as  it  deems 
proper,  specifying  the  receipts,  expenditures  and  work  of  the  department 
for  the  preceding  fiscal  year.  Such  report  shall  include  a  brief  descrip- 
tion of  all  lands  purchased  during  the  year,  and  statistics  of  various  fires, 
and  any  trespass  upon  state  lands,  and  a  brief  summary  of  all  litigation 
prosecuted  or  defended  by  the  commission.  It  shall  be  the  duty  of  the 
commission  to  publish  and  distribute  for  public  information  reports  in 
which  shall  be  briefly  set  forth  the  work  of  the  department  and  of  its  several 
divisions.  (Amended  by  L.  1912,  ch.  444,  and  L.  1915,  ch.  318,  in  effect 
Apr.  16,  1915.) 

§  14.  Power  to  administer  oaths. — The  commissioner,  deputy  commis- 
sioner, a  chief  of  division  or  duly  designated  officer  or  employee  of  the 
department,  shall  have  power  to  administer  oaths  in  any  proceeding  which 
the  commission  is  required  or  authorized  by  law  to  institute  or  conduct. 
(Amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  27.  Costs  in  actions  by  the  people. — In  case  of  recovery  of  any  amount 
in  an  action  brought  for  a  penalty  under  this  chapter  or  in  any  action 
authorized  by  this  chapter,  in  any  court  of  record,  the  people  shall  be 
entitled  to  recover  full  costs,  of  course,  and  at  the  rates  as  provided  by  sec- 
tion thirty-two  hundred  and  fifty-one  of  the  code  of  civil  procedure,  to- 
gether with  witnesses'  fees  and  other  disbursements.  (Added  by  L.  1912, 
ch.  444,  and  amended  by  L.  1915,  ch.  554,  in  effect  May  8, 1915.) 
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§  60.  Superintendent  of  forests,  assistant  superintendent  of  forests  and 
foresters. — The  commission  may  appoint  necessary  state  foresters.  The 
superintendent  of  forests,  and  in  his  absence  or  inability  to  act,  the  assistant 
superintendent  of  forests,  shall,  subject  to  the  direction  of  the  commission, 
have  general  supervision  of  the  forest  preserve  and  the  forestry  interests 
of  the  state,  and  shall  enforce  all  laws  and  regulations  for  the  protection 
and  preservation  of  the  forest  preserve,  and  the  public  parks  described  in 
this  chapter.  The  foresters  shall  perform  such  duties  as  may  be  prescribed 
by  the  commission.  (Amended  by  L.  1912,  ch.  444,  and  L.  1915,  ch.  318, 
in  effect  Apr.  16,  1915.) 

§  62-a.  Reforestation  by  county  or  town. — A  county  or  town  may  acquire 
by  purchase  or  gift  unimproved,  vacant  or  abandoned  land  within  the 
boundaries  thereof  for  the  purpose  of  reforestation. 

1.  Powers  of  boards  of  supervisors.  The  board  of  supervisors  of  a 
county  is  hereby  authorized  to  adopt  a  resolution  appropriating  money  for 
the  purchase  of  such  lands  for  such  purpose  and  for  the  payment  of  the 
costs  and  expenses  of  reforesting  such  lands  acquired  therefor  as  provided 
herein.  Such  board  may,  by  resolution,  direct  and  control  the  manner  of 
acquiring  such  lands  and  shall  provide  for  the  reforestation  and  mainten- 
ance of  the  lands  acquired  for  the  purpose  of  reforestation. 

2.  Powers  of  town  meetings,  town  board  and  supervisors.  A  proposi- 
tion may  be  submitted  at  a  biennial  or  special  town  meeting  of  a  town 
authorizing  and  directing  the  town  board  thereof  to  accept  a  gift  of,  or 
acquire  by  purchase,  certain  unimproved,  vacant  or  abandoned  lands  in 
such  towns,  for  the  purpose  of  reforestation.  Such  proposition  shall  state 
the  amount  to  be  appropriated  for  the  acquisition  of  such  lands.  Such 
proposition  shall  be  voted  on  by  ballot,  and  shall  be  submitted  either  upon 
the  written  application  of  the  town  board  or  of  at  least  twenty-five  tax- 
payers of  the  town  whose  names  appear  upon  the  last  town  assessment  roll. 
A  special  town  meeting  may  be  held  for  the  purpose  of  voting  on  such 
proposition.  Such  proposition  shall  be  submitted  and  such  special  town 
meeting  shall  be  held  in  the  manner  provided  in  the  town  law.  Upon  the 
adoption  of  such  proposition  the  town  board  shall  provide  for  the  acquisi- 
tion, reforestation  and  maintenance  of  such  lands,  and  it  shall  be  the  duty 
of  the  supervisor  of  the  town  to  carry  out  the  directions  of  the  town  meeting 
and  town  board  in  respect  to  such  acquisition,  reforestation  and  main- 
tenance. 

3.  Acquisition  of  land  at  tax  sale.  The  county  treasurer  of  a  county 
when  directed  by  a  resolution  of  the  board  of  supervisors,  and  the  super- 
visor of  a  town,  when  authorized  by  the  town  board,  may  bid  in,  at  a  tax 
sale,  conducted  under  the  tax  law,  in  the  name  and  for  the  benefit  of  the 
county  or  town,  such  unimproved,  unoccupied  or  wild  lands  situated  within 
such  county  or  town,  and  sold  for  unpaid  taxes.  The  county  or  town  may 
acquire  the  title  by  reason  of  a  purchase  at  such  tax  sale  in  the  same  manner 
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and  subject  to  the  same  conditions  as  in  the  case  of  a  purchase  at  such  sale 
by  an  individual.  The  provisions  of  the  tax  law  relative  to  sales  of  land 
for  unpaid  taxes  shall  apply  to  sales  to  a  county  or  town  under  this  sub- 
division. The  unimproved,  unoccupied  or  wild  lands  acquired  by  a  county 
or  town  as  provided  herein,  shall  be  reforested  and  maintained  in  the  same 
manner  as  lands  acquired  by  gift  or  purchase  by  a  county  or  town  under  the 
foregoing  subdivisions  of  this  section. 

4.  Conservation  commission  to  aid  counties  and  towns.  The  conserva- 
tion commission  shall  aid  and  advise  counties  and  towns,  and  the  officers 
thereof,  in  the  reforestation  of  lands  acquired  for  such  purpose.  Such  com- 
mission shall  furnish  to  a  county  or  town  trees  to  be  used  for  reforesting 
such  lands  and  shall  furnish  assistance  in  planting  and  maintaining  the 
reforested  lands  owned  by  such  county  or  town  under  such  contracts,  terms 
and  conditions  as  may  be  agreed  upon  between  such  commission  and  the 
board  of  supervisors  of  the  county  or  the  supervisor  of  the  town. 

5.  Sale  of  lands  reforested.  Lands  purchased  or  acquired  under  the 
provisions  of  this  section  and  which  have  been  reforested  as  herein  provided 
shall  not  be  sold  or  transferred  unless  authorized  by  resolution  of  the  board 
of  supervisors  of  the  county,  or  a  proposition  adopted  at  a  town  meeting  in 
the  town,  submitted  in  the  same  manner  as  a  proposition  for  the  acquisition 
of  lands  for  reforestation.  Such  a  resolution  shall  not  be  passed  by  a 
board  of  supervisors  nor  shall  such  proposition  be  adopted  by  a  town  board 
unless  the  conservation  commission  shall  certify  under  its  hand  and  seal 
that  such  lands  may  not  be  longer  retained  for  reforestation  purposes  for 
the  benefit  and  interest  of  such  county  or  town.  (Added  by  L.  1915,  ch. 
558,  in  effect  May  8,  1915.) 

§  99-a.  XTnpiloted  hot  air  ballons  not  to  be  operated  in  certain  counties; 
penalty. — It  shall  be  unlawful  for  any  person  to  send  up,  or  assist  in  send- 
ing up,  in  any  county  which  includes  part  of  the  forest  preserves,  or  in  an 
adjoining  county,  an  unpiloted  balloon,  lifted  wholly  or  partly  by  hot  air 
supplied  from  an  open  flame  attached  thereto  or  an  attached  heating  device 
capable  of  igniting  such  balloon,  at  any  time  after  its  ascent  shall  have 
begun,  or  of  igniting  material  on  which  such  balloon  or  device,  or  portions 
thereof,  may  drop.  A  violation  of  the  foregoing  provisions  of  this  section 
shall  be  a  misdemeanor.  Nothing  contained  in  this  section  shall  be  deemed 
to  qualify  or  impair  the  powers  of  the  commission  to  adopt  additional  rules, 
relating  to  such  balloons,  for  the  prevention  of  forest  fires,  nor  to  impair 
or  affect  any  other  provision  of  statute  imposing  a  penalty  or  punishment 
for  actually  causing  fire,  or  creating  peril  by  fire,  by  the  operation  of  such 
balloons  or  any  law  establishing  civil  liability  for  damage  accruing  from 
acts  prohibited  by  this  section.  (Added  by  L.  1915,  ch.  30,  in  effect  Mch. 
4, 1915.) 

§  165.  Hnmber  and  designation. — The  commission  shall  appoint  one  hun- 
dred and  twenty-five  game  protectors.    The  commissioner  shall  also  appoint 
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a  chief  game  protector,  a  deputy  chief  game  protector,  twelve  division  chief 
protectors,  five  fisheries  protectors,  and  a  protector  for  the  Saint  Lawrence 
river.  The  chief  game  protector  shall  have  general  supervision  and  con- 
trol of  all  protectors.  The  positions  of  chief  game  protector,  deputy  chief 
game  protector,  division  chief  protectors,  fisheries  protectors,  and  protector 
for  the  Saint  Lawrence  river  and  the  other  game  protectors  provided  for 
by  this  section  shall  hereafter  be  classified  in  the  competitive  class  of  the 
classified  civil  service.  (Added  by  L.  1912,  ch.  318,  and  amended  by  L. 
1913,  ch.  508,  L.  1914,  ch.  92,  and  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  168.  Compensation  of  game  protectors. — The  chief  game  protector  shall 
receive  an  annual  salary  of  four  thousand  dollars.  The  deputy  chief  game 
protector  shall  receive  an  annual  salary  of  twenty-four  hundred  dollars. 
Each  division  chief  protector  shall  receive  an  annual  salary  of  sixteen  hun- 
dred dollars  and  his  actual  and  necessary  traveling  expenses,  not  exceed- 
ing seven  hundred  and  fifty  dollars  a  year.  Each  fisheries  protector  shall 
receive  an  annual  salary  of  thirteen  hundred  dollars,  and  his  actual  and 
necessary  traveling  expenses,  not  exceeding  seven  hundred  and  fifty  dol- 
lars. Each  game  protector  shall  receive  an  annual  salary  of  nine  hundred 
dollars  and  his  actual  and  necessary  traveling  expenses,  not  exceeding  six 
hundred  dollars,  provided,  however,  that  each  game  protector  who  shall 
have  been  rated  in  the  first  grade  for  a  full  year  shall  receive  increased 
salary  at  the  rate  of  fifty  dollars  per  annum  for  that  year,  and  for  each 
succeeding  year  that  he  shall  so  qualify  until  he  shall  receive  the  sum  of 
thirteen  hundred  dollars  per  annum.  Game  protectors  rated  in  the  first 
grade  only  shall  be  eligible  for  promotion.  (Added  by  L.  1912,  ch.  318, 
and  amended  by  L.  1915,  ch.  318,  in  effect  Apr.  16,  1915.) 

§  176.    Taking  fish  and  game. 

A  reservation  by  treaty  of  fishing  rights  upon  lands  ceded  by  the  Seneca  Tribe 
of  Indians  did  not  secure  to  its  members  a  right  to  fish  on  the  territory  covered 
thereby  which  was  superior  to  any  police  power  and  regulation  which  the  state 
could  exercise  against  all  other  persons.  The  treaty  secures  them  from  being 
excluded  from  the  stream  for  fishing  purposes  and  gives  them  a  right  or  easement 
to  go  there  as  against  their  grantee  or  other  persons.  But  this  right  is  subject 
to  such  regulation  as  the  state  deems  to  be  necessary  for  the  advantage  of  aU 
of  its  inhabitants  in  preserving  game  and  fish.  People  ex  rel.  Kennedy  v.  Becker 
(1915),  215  N.  Y.  42. 

§  185.    Hunting  and  trapping  license. 

An  information  which,  after  giving  the  particulars  of  time  and  place,  charges 
the  defendants  with  "then  and  there  hunting  without  license  on  Shinnecock  Bay, 
contrary  to  and  in  violation  of  section  185  of  the  Conservation  Law/'  is  sufficient 
People  v.  Jacobs  (1915),  165  App.  Div.  721,  151  N.  Y.  Supp.  522. 

§  188.  Nonresident  fishing  in  the  Niagara  river. — No  person  who  has 
not  been  a  bona  fide  resident  of  this  state  for  at  least  thirty  days  imme- 
diately prior  to  such  taking,  shall  take  any  fish  by  angling  in  any  of  the 
waters  of  the  Niagara  river  under  the  jurisdiction  of  the  state  of  New 
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York  or  shall  engage  in  fishing  without  first  having  procured  a  license  so 
to  do,  and  then  only  during  the  respective  periods  of  the  year  when  it  shall 
be  lawful.  Said  license  shall  be  procured  in  the  manner  provided  in  sec- 
tion one  hundred  and  eighty-five  hereof,  and  said  applicant  shall  pay  to  the 
clerk  countersigning  and  delivering  the  license  the  sum  of  two  dollars  as  a 
license  fee  for  such  license,  together  with  the  sum  of  fifty  cents  as  a  fee 
to  the  clerk;  provided,  however,  that  a  non-resident  person  under  the  age 
of  sixteen  years  may  take  fish,  by  angling,  without  obtaining  a  fishing 
license.  The  provisions  of  section  one  hundred  and  eighty-five  in  so  far 
as  the  same  are  applicable  to  licenses  shall  apply  to  all  licenses  issued  under 
this  section.     (Added  by  L.  1915,  ch.  223,  in  effect  Apr.  5,  1915.) 

§  193.  Dogs  to  be  killed. — Dogs  shall  not  be  permitted  by  the  owner  or 
persons  harboring  the  same  to  run  at  large  in  or  to  be  taken  into  forests 
inhabited  by  deer  or  kept  or  possessed  in  the  forest  preserve.  If  any  dog 
or  bitch  be  in  the  forest  preserve  or  found  hunting,  pursuing  or  killing  deer 
or  running  at  large  in  forests  inhabited  by  deer,  it  shall  be  presumptive 
evidence  of  a  violation  of  this  section  by  the  person  owning,  using,  having 
or  harboring  such  dog  or  bitch.  Any  person  may,  and  it  shall  be  the  duty 
of  every  game  protector  to  kill  any  dog  or  bitch  found  in  the  forest  pre- 
serves or  in  a  deer  forest,  or  pursuing  deer  and  no  action  for  damages 
shall  be  maintained  against  a  person  for  such  killing.  No  dog  or  bitch  shall 
be  taken  into  or  harbored  in  any  hunting  or  lumber  camp  within  the  forest 
preserve.  (Added  by  L.  1912,  ch.  318,  and  amended  by  L.  1915,  ch.  176, 
in  effect  Apr.  3,  1915.) 

Constitutionality;  action  to  recover  penalty. — The  enactment  of  the  provision 
of  this  section  which  prohibits  the  keeping  or  possession  of  dogs  in  the  Adiron- 
dack park  and  requiring  every  game  protector  to  kill  any  dog  found  therein,  was 
within  the  power  of  the  legislature.  The  complaint,  in  an  action  to  recover  a 
penalty  for  a  violation  of  said  section,  which  alleges  that  defendant  on  or  about  a 
certain  date  wrongfully  and  unlawfully  kept  and  possessed  a  dog  which  he  owned 
or  harbored  and  permitted  to  run  at  large  in  the  public  highway  in  the  town  of 
Lake  Pleasant,  Hamilton  county,  in  this  state,  within  the  Adirondack  park,  as 
defined  by  section  51  of  chapter  444  of  the  Laws  of  1912,  states  a  cause  of  action. 
People  v.  Call  (1914),  86  Misc.  246,  149  N.  Y.  Supp.  168. 

§  236-a.  Yellow  perch;  open  season;  sale  of. — 1.  Yellow  perch  may  be 
taken  and  possessed,  in  any  number  or  quantity,  from  the  waters  of  Oneida 
lake,  Cazenovia  lake,  Otisco  lake,  Skaneateles  lake,  Cross  lake,  Onondaga 
lake  and  Jamesville  reservoir,  only  between  the  first  day  of  May  and  the 
first  day  of  March,  both  inclusive. 

2.  Such  yellow  perch  may  be  bought  and  sold  during  the  open  season 
therefor.     (Added  by  L.  1915,  ch.  219,  in  effect  Apr.  5,  1915.) 

§  255-a.  Taking  certain  non-game  fish. — Suckers,  mullet,  carp,  bullheads 
and  eels  may  be  taken  by  snatch  hooks  only  in  any  stream  in  the  state  at  any 
point  in  such  stream  not  less  than  five  miles  below  the  source  thereof, 
between  November  first  and  April  thirtieth,  both  inclusive.    In  taking  such 
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fish  under  the  provisions  of  this  section,  driving  shall  be  permitted.  The 
requirements,  prohibitions,  conditions  and  exceptions  prescribed  by  sec- 
tions two  hundred  and  fifty-two  and  two  hundred  and  fifty-five  of  this 
chapter  shall  not  apply  to  the  taking  of  fish  described  in  this  section  with 
snatch  hooks  within  the  times  herein  prescribed.  (Added  by  L.  1915,  ch. 
297,  in  effect  Apr.  14,  1915.) 

§  255-a.  Spearing  in  Niagara  river. — 1.  Fish  excepting  trout,  black 
bass,  pickerel  and  muscalunge  may  be  taken  in  the  Niagara  river  between 
the  lower  steel  arch  bridge  and  the  suspension  bridge  at  Lewiston  Heights 
with  spears,  at  any  time  during  the  open  season  for  such  fish.  No  such 
fish,  however,  shall  be  taken  of  a  size  less  than  that  prescribed  by  this 
chapter. 

2.  Every  person,  before  taking  fish  with  a  spear  as  herein  provided,  shall 
obtain  a  license  therefor  from  the  town  or  city  clerk  of  the  town  or  city 
in  which  he  resides.  Such  town  clerk  shall  be  entitled  to  receive  a  fee  of 
one  dollar  for  issuing  such  license  to  be  disposed  of  in  the  manner  provided 
by  subdivision  four  of  section  one  hundred  and  eighty-five  of  this  chapter. 
(Added  by  L.  1915,  ch.  299,  in  effect  Apr.  14,  1915.) 

§  276.  Nets  in  Lakes  Erie  and  Ontario. — Fish,  except  black  bass  and 
muskalonge,  may  be  taken  with  nets  during  the  open  season  therefor  in 
the  waters  of  Lake  Erie,  except  within  one-half  mile  of  the  shores  or  islands 
thereof  and  within  five  miles  of  the  mouth  of  Cattaraugus  creek  and,  with 
the  exception  of  sturgeon  nets,  within  five  miles  of  the  head  of  Niagara 
river  during  the  open  season;  and  in  Lake  Ontario  opposite  and  between 
the  east  and  west  boundaries  produced  of  Niagara  county,  except  within 
one-half  mile  of  the  shores  or  islands  of  such  lake  and  within  one  mile  of 
the  mouth  of  the  Niagara  river  during  the  open  season ;  and  in  Lake  On- 
tario outside  of  such  waters  opposite  Niagara  county  from  May  sixteenth 
to  September  thirtieth,  both  inclusive,  except  within  one  mile  of  the  shores 
or  islands  thereof  during  the  open  season,  and  from  October  first  to  May 
fifteenth,  both  inclusive,  except  within  one-half  mile  of  the  shores  or  islands 
thereof  during  the  open  season.  (Added  by  L.  1912,  ch.  318,  and  amended 
by  L.  1913,  ch.  664,  L.  1914,  ch.  329,  and  L,  1915,  ch.  627,  in  effect  May  14, 
1915.) 

§  312.  Marine  fisheries. — Subds.  1  and  3,  as  added  by  L.  1912,  ch.  318, 
and  amended  by  L.  1913,  ch.  508,  amended  by  L.  1915,  ch.  426,  in  effect  Apr. 
28,  1915,  as  follows: 

1.  Record  and  certificate  of  inspection.  The  supervisor  shall  determine 
from  either  or  both  of  the  reports  mentioned,  or  such  other  inspection  as  he 
may  order  in  the  two  preceding  sections,  whether  such  shellfish  grounds, 
waters  or  places,  and  the  product  thereof  are  in  a  sanitary  condition.  He 
shall  keep  or  cause  to  be  kept  an  official  record  of  such  examination  and 
inspection,  and  shall  immediately  thereafter  issue  a  certificate  setting  forth 
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the  date  and  the  result  of  such  examination  and  inspection  to  the  owners, 
lessees  or  persons  in  possession  of  such  oyster  beds  and  other  shellfish 
grounds,  waters  or  places  as  shall  be  found  to  be  in  good  sanitary  condi- 
tion and  the  products  of  which  shall  be  found  fit  for  use  as  food.  The  said 
certificate  shall  also  state  the  name,  place  of  residence  and  post-office  address 
of  the  owner,  lessee  or  person  in  possession  of  the  grounds  from  which 
oysters  or  other  shellfish  are  taken,  or  upon  which  the  same  have  been 
planted  or  cultivated,  and  shall  contain  a  brief  description  of  the  said 
shellfish  grounds,  waters  or  places,  their  location  by  lot  number,  if  possible, 
and  the  number  of  acres  in  each  lot  or  parcel. 

3.  Termination.  Each  certificate  unless  sooner  revoked  shall  be  void 
after  the  first  day  of  January  next  succeeding  its  issuance.  Provided  that 
all  certificates  heretofore  issued  shall  be  valid  until  the  first  day  of  Janu- 
ary next  unless  sooner  revoked. 

§  318.  Scallops;  size  limit. — Scallops  shall  not  be  taken  or  possessed,  if 
less  than  one  year  old,  except  from  legally  planted  or  cultivated  oyster 
lands.  Nothing  in  this  section  shall  be  construed  to  permit  the  sale  of 
scallops  of  less  than  one  year  of  age  for  food.  (Added  by  L.  1912,  ch.  318, 
and  amended  by  L.  1913,  ch.  508,  and  L.  1915,  ch.  426,  in  effect  Apr.  28, 
1915.) 

§  322.  Size  of  openings  in  lobster  traps. — All  lobster  traps  constructed  or 
used  after  the  thirty-first  day  of  December,  nineteen  hundred  and  fourteen, 
shall  have  at  the  bottom  of  the  trap  on  each  side  thereof  an  opening  not 
less  than  one  and  one-half  inches  wide.  Such  openings  must  remain  clear 
and  undiminished.  (Added  by  L.  1912,  ch.  318,  and  amended  by  L.  1915, 
ch.  37,  in  effect  Mch.  9,  1915.) 

§  371.  Sale  of  trout  raised  in  private  hatcheries. — Any  person  desiring  to 
engage  in  the  business  of  propagating  and  selling  trout  raised  in  a  private 
hatchery  may  make  application  in  writing  to  the  commission  for  a  permit 
so  to  do.  The  commission,  when  it  appears  that  such  application  is  made 
in  good  faith,  shall  issue  to  such  applicant  a  hatchery  permit  to  propagate, 
raise  and  sell  trout  during  the  entire  calendar  year,  provided,  however, 
that  before  any  trout  shall  be  transported,  sold  or  offered  for  sale,  the 
same  shall  be  duly  tagged  under  regulations  prescribed  by  the  commission. 
The  tags  to  be  used,  as  above  specified,  and  a  machine  for  tagging  shall  be 
supplied,  at  cost,  to  each  applicant,  by  the  commission.  Upon  obtaining  a 
like  permit,  trout  raised  in  a  private  hatchery  without  the  state,  may  be 
possessed  and  sold  within  this  state,  provided  the  same  shall  be  tagged  as 
prescribed  under  rules  and  regulations  of  the  commission.  (Added  by  L. 
1912,  ch.  318,  and  amended  by  L.  1915,  ch.  298,  in  effect  Apr.  14,  1915.) 

§  372.    Manner  of  killing. — Subd.  2,  as  amended  by  L.  1914,  ch.  92, 
amended  by  L.  1915,  ch.  466,  in  effect  Apr.  30,  1915,  as  follows: 
2.    Manner  of  killing.    Any  person  to  whom  such  a  license  shall  have 
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been  issued  may  kill  such  elk,  deer,  pheasants  or  ducks  in  the  manner  and  at 
the  time  herein  set  forth,  as  follows :  Elk,  deer,  pheasants,  mallard  ducks 
or  black  ducks  may  be  killed  in  any  manner  at  any  time,  but  mallard  ducks 
or  black  ducks,  killed  by  shooting,  shall  not  be  bought,  sold  or  trafficked 
in,  except  under  such  rules  and  regulations  as  the  commission  may  prescribe. 
Any  person  may  possess  or  sell  such  elk,  deer,  pheasants  or  ducks  for  food 
as  hereinafter  set  forth. 


ARTICLE  VII. 


§§  450-567.— Renumbered  §§  406-423  by  L.  1915,  ch.  662,  §  2,  in  effect 
May  20,  1915. 

§  459.  [Renumbered  415  by  L.  1915,  ch,  662.]  Bonds  for  river  improve- 
ment.— To  pay  the  cost  of  such  improvement  and  all  the  expenses  and 
liabilities  lawfully  incurred  by  the  commission  under  this  article  in  con- 
nection therewith  and  in  the  maintenance  thereof  the  commission  is  hereby 
authorized  to  issue,  in  the  name  of  and  under  the  seal  of  said  commission 
and  subscribed  by  the  chairman,  in  behalf  of  such  improvement  district, 
bonds  in  a  sum  not  exceeding  the  amount  of  the  estimated  total  cost  of 
said  improvement  and  ten  per  centum  thereof  in  addition  thereto,  but 
without  liability  on  the  part  of  the  commission  or  any  commissioner  per- 
sonally for  the  payment  thereof  or  of  the  interest  thereon  and  without 
liability  on  the  part  of  the  state  beyond  the  proportion  of  any  assessment 
to  be  made  or  certified  against  the  state  on  account  of  said  improvement. 
Such  bonds,  together  with  interest  thereon  at  a  rate  not  exceeding  five  per 
centum,  payable  semi-annually,  shall  be  payable  by  their  terms  by  the 
state,  municipality  and  by  assessment  and  levy  of  the  taxes  upon  the  lands 
and  properties  in  such  improvement  district  according  to  the  proportional 
share  thereof  determined  as  herein  provided,  and  they  shall  be  executed 
when  authorized  by  the  commission  and  attested  by  the  secretary  of  the 
department.  Such  bonds  shall  be  issued  in  serial  form  in  amounts  to  be 
fixed  by  the  commission ;  they  shall  by  their  terms  become  due  and  payable 
as  determined  by  the  commission  in  not  exceeding  fifty  years  from  the 
date  of  issue,  and  they  shall  be  exempt  from  all  taxation  by  the  state  or 
by  any  county,  town,  city,  village  or  other  subdivision  of  the  state.  Such 
bonds  shall  be  sold  by  the  comptroller  at  not  less  than  par  and  accrued 
interest,  and  the  proceeds  thereof  deposited  in  a  national  or  state  bank 
either  at  Albany  or  in  one  of  the  counties  in  which  such  improvement  is 
made,  to  be  approved  by  the  comptroller  and  the  commission.  But  before 
any  such  deposit  is  made,  the  comptroller  shall  require  from  the  depository 
a  bond  as  security  for  the  repayment  of  same,  to  be  approved  by  him  as  to 
form,  condition  and  sufficiency  of  sureties,  which  shall  provide  for  the 
repayment  to  the  commission  upon  demand  of  the  moneys  so  deposited. 
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Moneys  received  under  the  provisions  of  this  article  for  river  improve- 
ments shall  constitute  a  fund  to  be  known  as  the  river  improvement  fund, 
and  the  portion  thereof  applicable  to  each  improvement  shall  be  separately 
kept  by  the  comptroller,  and  the  same  are  hereby  pledged  to  the  payment 
of  the  cost  and  expenses  of  such  improvement  and  the  maintenance  thereof, 
and  the  bonds  to  be  issued  as  in  this  article  provided,  so  far  as  the  same 
are  applicable  to  such  improvement,  and  the  comptroller  is  authorized  and 
directed  to  pay  therefrom  the  principal  and  interest  of  said  bonds  as  the 
same  mature  and  become  payable  by  the  terms  thereof,  and  the  costs  and 
expenses  of  such  improvement  and  the  maintenance  thereof  upon  the  order 
of  the  commission  or  its  authorized  officer.  In  case  the  proceeds  of  the 
sale  of  bonds  and  interest  earned  on  such  proceeds  exceed  the  total  amount 
of  the  cost  and  expenses  of  such  improvement,  such  excess  shall  be  applied 
by  the  comptroller  to  the  payment  of  the  principal  and  interest  of  such 
bonds  and  the  maintenance  of  such  improvement. 

For  the  purpose  of  providing  for  the  expense  of  maintenance  and  paying 
any  installment  of  any  interest  that  may  have  heretofore  accrued  or  may 
hereafter  accrue  on  any  bonds  issued  pursuant  to  the  provisions  of  this 
article  as  well  as  any  installment  of  principal  of  such  bonds,  which  may 
fall  due  previous  to  the  time  that  the  same  can  be  provided  for  by  the 
levying  and  collecting  of  an  assessment  as  provided  in  section  four  hundred 
and  sixty-one  hereof,  the  commission  is  authorized  in  the  manner  and  sub- 
ject to  the  provisions  herein  provided  for  the  issuing  of  bonds,  to  issue 
certificates  of  indebtedness  from  time  to  time  for  an  amount  not  exceeding 
the  amount  required  for  such  purposes;  such  certificates  shall  mature 
in  not  to  exceed  five  years  from  date  of  issue  and  may  be  once  renewed 
for  a  like  period,  and  shall  bear  interest  at  the  rate  of  not  to  exceed  six 
per  centum  per  annum  and  shall  be  sold  at  not  less  than  par  and  accrued 
interest  in  such  manner  as  the  commission  may  determine,  and  shall  be 
paid  in  the  manner  provided  for  in  section  four  hundred  and  sixty-one 
hereof  for  the  payment  of  other  obligations.  (Amended  by  L.  1915,  ch. 
619,  in  effect  May  13,  1915.) 

§  467.  limitation  of  improvement. — Renumbered  §  423  by  L.  1915,  ch. 
662,  and  repealed  by  L.  1915,  ch.  663,  in  effect  May  20,  1915. 

AETICLE  VII-A. 
(Article  added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

RIVE*  REGULATIONS  BY  STORAGE  RESERVOIRS. 

PART  I. 
DEFINITION  AND  CONSTRUCTION. 

§  430.  Definitions  and  construction. — The  following  words  and  phrases 
used  in  this  article  are  defined  as  follows : 
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1.  The  term  "real  estate/'  when  used  in  this  article  without  words  of 
limitation,  includes  all  uplands,  lands  under  water,  the  waters  of  any  lake, 
pond  or  stream,  all  water  and  riparian  rights  or  privileges,  all  water 
powers,  water  plants,  and  all  dams,  races,  sluiceways  and  machinery  con- 
nected therewith,  and  any  and  all  easements  and  incorporeal  heredita- 
ments, and  every  estate,  interest  and  right,  legal  and  equitable,  in  land  or 
water,  including  terms  for  years,  and  liens,  legal  or  equitable,  on  real 
estate,  as  above  defined,  in  way  of  judgment,  mortgage  or  otherwise,  and 
all  real  estate  as  above  defined  acquired  or  used  for  railroad,  highway, 
or  other  public  purposes. 

2.  The  term  "regulating  reservoir/'  when  used  in  this  article,' means  a 
basin  for  impounding  water,  formed  or  enlarged  by  a  dam,  constructed 
or  maintained  for  the  purpose  of  regulating  the  flow  of  a  stream  or  river 
and  shall  be  construed  to  include  the  dams  and  dikes  or  other  structures 
by  means  of  which  the  water  is  or  is  to  be  impounded,  the  gate  houses, 
including  controlling  gates,  sluices,  screens,  racks  and  other  accessories 
thereto;  spillways,  fishways,  log  or  ice  chutes,  or  barriers  and  all  acces- 
sories thereto;  all  bridges  or  roadways  over  or  appurtenant  to  the  dams 
and  dikes;  ail  other  structures,  devices,  or  appliances  connected  with  or 
appurtenant  to  any  of  the  structures  hereinbefore  enumerated,  in  such 
manner  that  they  cannot  be  removed  without  injury  to  such  structures  or 
without  impairing  the  usefulness  thereof  for  the  purposes  for  which  they 
are  intended;  the  lands  under  the  water  impounded,  or  to  be  impounded, 
by  the  dam  or  dams,  and  such  lands  surrounding  or  adjacent  to  the  dam, 
or  the  water  impounded  or  to  be  impounded  thereby,  and  such  other  real 
estate  and  appliances,  including  roadways  and  telephone  lines,  as  shall  be 
necessary  for  the  purposes  of  the  construction,  maintenance,  or  operation, 
of  a  regulating  reservoir,  as  above  defined,  also  including  such  land  sur- 
rounding such  reservoir  as  may  be  necessary  to  preserve  and  protect  such 
reservoir  from  unsanitary  conditions,  and  from  any  encroachment  affect- 
ing its  use  for  the  purpose  of  regulating  the  flow  of  the  stream  or  river 
for  the  regulation  of  which  it  may  be  constructed.  Such  term  is  not 
intended  to  include  a  reservoir  created  by  a  dam  constructed  or  main- 
tained for  power  purposes,  but  is  intended  to  include  a  reservoir  at  or  by 
reason  of  which  there  may  be,  as  an  incident  to  the  construction,  main- 
tenance and  operation  of  such  regulating  reservoir,  the  possibility  of  the 
utilization  of  a  portion  of  the  water  stored  thereby  for  power  purposes, 
without  in  any  way  interfering  with  the  primary  purpose  of  a  reservoir 
constructed  under  the  provisions  of  this  article. 

3.  The  term  "benefit  or  benefits/'  when  used  in  this  article,  shall  be 
interpreted  to  include  benefits  to  real  estate,  public  or  private,  to  municipal 
water  supply,  to  navigation,  to  agriculture,  and  to  industrial  and  general 
welfare  by  reason  of  the  maintenance  and  operation  of  a  regulating  reser- 
voir, whether  such  benefit  shall  inure  to  a  person,  a  public  corporation  as 
hereinafter  defined,  or  the  state.    In  the  event  that  any  regulating  reser- 
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voir  operates  to  relieve  the  state  of  any  obligation  by'xefcson  of  diversion 
of  the  water  of  any  river  for  canal  purposes,  the  state,  to"  the  extent  that 
the  maintenance  and  operation  of  such  reservoir  may  accomplish  such 
relief,  shall  be  deemed  to  have  received  benefit  therefrom.     "  -"  .-** . 

4.  The  term  "water  power* '  when  used  in  this  article  shall  be"  construed 
to  mean  power  developed  from  falling  or  flowing  water,  and  all  electrical 
current  and  other  forms  of  energy  into  which  such  power  may  be  ttahs^ 
formed.  ••;•" 

5.  The  term  "commission"  when  used  in  this  article  shall  mean  a*#< 
commission  consisting  of  the  conservation  commissioner,  or  a  deputy  desig- 
nated by  him,  the  attorney-general,  or  a  deputy  designated  by  him,  and 
the  state  engineer,  or  a  deputy  designated  by  him.  The  word  "board" 
shall  mean  the  river  regulating  board  of  a  district.  The  term  "state 
engineer"  when  used  in  this  article  shall  mean  the  state  engineer  and 
surveyor. 

6.  The  term  "preliminary  expenses"  when  used  in  this  article  shall  be 
construed  to  mean  expenditures  made  or  incurred  by  the  state  on  account 
of  the  services  or  expenses  of  its  officers  or  employees  in  making  studies, 
investigations,  surveys,  plans,  specifications  and  estimates;  in  negotiating, 
drafting  and  letting  contracts;  in  supervising  and  directing  the  construc- 
tion of  works  and  structures,  as  authorized  or  required  by  this  article; 
and  the  expenses  of  procuring  searches,  or  abstracts. of  title  of  real  estate 
for  the  purpose  of  carrying  out  the  provisions  of  this  article. 

7.  The  term  "person"  when  used  in  this  article,  and  not  otherwise 
specified,  shall  be  interpreted  to  mean,  person,  firm,  co-partnership,  asso- 
ciation, or  corporation,  other  than  a  county,  town,  city,  village,  or  other 
political  subdivision.  The  words  "public  corporations"  shall  be  inter- 
preted to  mean  counties,  towns,  cities,  villages,  corporations  created  under 
this  article  and  all  other  governmental  agencies  clothed  with  the  power  of 
levying  general  taxes. 

8.  The  word  "regulation"  when  used  in  this  article  shall  be  inter- 
preted to  mean  only  such  regulation  as  can  be  had  through  the  construc- 
tion, maintenance  and  operation  of  regulating  reservoirs,  excepting  as  in 
this  article  otherwise  expressly  provided. 

9.  The  words  "average  flow"  when  used  in  this  article  shall  be  con- 
strued to  mean  that  result  in  terms  of  cubic  feet  of  water  per  second  derived 
by  the  division  of  the  total  number  of  cubic  feet  of  water  flowed  by  any 
stream  or  river,  at  the  location  thereon  where  the  measurement  is  taken, 
in  one  year,  or  for  an  average  of  years,  by  the  number  of  seconds  in  a 
year. 

10.  The  words  "average  normal  flow"  when  used  in  this  article  shall 
be  construed  to  mean  that  result  in  terms  of  cubic  feet  of  water  per  second 
derived  by  the  division  of  the  total  number  of  cubic  feet  of  water  flowed 
by  any  stream  or  river,  at  the  location  thereon  where  the  measurement 
thereof  is  taken,  on  those  days  in  a  year  during  which  such  flow  did  not 
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exceed  the  avepag&Hbw,  by  the  number  of  seconds  in  the  total  number  of 
such  days.    #«  •"•/'• 

11.  WhfcjteVter  the  term  "publication"  is  used  in  this  article  and  no 
manner;  SRefeified  therefor,  it  shall  be  taken  to  mean  publication  for  once 
a  week  to*  three  consecutive  weeks  in  each  of  two  newspapers,  if  such 
paperi^  there  be,  of  general  circulation  in  the  county  or  counties  wholly 

.^'partly  within  a  river  regulating  district.    It  shall  not  be  necessary 

*-ihat  publication  shall  be  made  on  the  same  day  of  the  week  in  each  of  the 

/•three  weeks;  but  not  less  than  fourteen  days  (including  the  day  of  the 

first  publication)  shall  intervene  between  the  first  publication  and  the  last 

publication,  and  the  publication  shall  be  complete  on  the  date  of  the  last 

publication. 

12.  The  words  "cost  of  construction"  when  used  in  this  article  shall 
be  construed  to  include  in  addition  to  the  cost  of  a  regulating  reservoir, 
all  preliminary  expenses,  all  expenses  of  organization  of  the  district,  engi- 
neering fees,  costs  of  surveys,  plans,  advertising,  salaries,  compensation  and 
expenses  of  the  board,  together  with  all  legal  and  other  expenses,  incidental 
to  the  construction  of  such  reservoirs  up  to  time  of  the  completion  thereof. 

13.  The  words  "cost  of  maintenance  and  operation"  when  used  in 
this  article  shall  be  construed  to  include  all  such  expenses  for  repairs  and 
upkeep  of  the  regulating  reservoir,  all  such  expenses  necessary  to  the 
proper  operation  of  such  reservoir  for  the  purposes  for  which  it  was  con- 
structed and  all  such  part  of  the  compensation  and  expenses  of  the  board, 
its  officers  and  employees  after  the  completion  of  such  regulating  reser- 
voir as  are  in  the  judgment  of  the  board  and  the  commission  properly 
chargeable  thereto! 

14.  The  words  "high  flow  line"  when  used  in  this  article  shall  be  con- 
strued to  mean  the  line  which  will  be  made  around  a  reservoir  by  the 
water  therein  when  it  is  at  the  level  of  the  crest  of  the  reservoir  spillway. 

15.  The  words  "low  flow  line"  when  used  in  this  article  shall  be  con- 
strued to  mean  the  line  made  by  the  water  of  a  reservoir  when  it  is  at  the 
lowest  level  which,  consistent  with  the  regulation  of  the  flow  of  the  river 
and  the  maintenance  of  sanitary  conditions,  the  board  with  the  approval 
of  the  commission  shall  fix  and  determine. 

16.  The  words  "unsanitary  condition  or  conditions"  when  used  in  this 
article  shall  be  construed  to  mean  such  condition  or  conditions  as  are  a 
menace  to  the  public  health. 

PART  II. 

CREATION  OF  RIVER  REGULATING  DISTRICTS. 

§  431.  Eiver  regulating  districts  to  be  public  corporations. — Bodies  cor- 
porate, which  shall  be  known  as  river  regulating  districts,  with  all  the 
powers  of  public  corporations,  having  perpetual  existence  with  power  to 
sue  and  be  sued,  to  incur  debts,  liabilities  and  obligations,  to  exercise  the 
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right  of  eminent  domain,  and  of  taxation  and  assessment,  to  issue  bonds 
and  to  do  all  acts  and  exercise  all  powers  authorized  in  and  subject  to  the 
provisions  of  this  article,  may  be  created  as  in  this  article  provided.  Such 
river  regulating  districts  are  declared  to  be  public  corporations. 

Any  watershed  of  the  state  or  any  integral  part  of  any  such  watershed 
may  be  created  into  a  river  regulating  district  pursuant  to  the  provisions 
of  this  article.     {Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  432.  Creation  of  district. — Any  person  or  public  corporation  may 
present  to  the  commission  a  petition  for  the  organization  of  a  river  regulat- 
ing district  pursuant  to  the  provisions  of  this  article.  Any  such  petitioner 
shall  be  a  resident  or  owner  of  real  estate  within  the  proposed  district,  or 
if  a  public  corporation,  one  whose  boundaries  lie  wholly  or  partly  within 
such  district. 

The  petition  shall  set  forth: 

1.  The  proposed  name  of  the  said  district,  as  the river 

regulating  district. 

2.  The  necessity  for  the  organization  of  such  district,  the  purposes  to 
be  accomplished  thereby  and  the  benefits  to  inure  from  the  exercise  of  its 
powers. 

3.  A  general  description  of  the  territory  included  in  the  proposed  dis- 
trict. Said  description  need  not  be  given  by  metes  and  bounds,  or  by 
political  subdivisions,  but  it  shall  be  sufficient  to  state  that  the  territory  to 
be  included  in  the  proposed  district  constitutes  the  watershed  of  the  par- 
ticular river  in  reference  to  which  the  petition  is  filed  stating  generally 
the  extent  of  such  watershed.  In  the  event  that  the  district  sought  to  be 
organized  does  not  include  the  whole  watershed  of  the  particular  river, 
but  only  the  watershed  of  a  tributary  of  the  river,  then,  the  petition  should 
generally  set  forth  the  extent  of  such  watershed,  the  reason  why  the  water- 
shed of  the  tributary  should  be  organized  as  a  separate  river  regulating 
district,  and  the  relation  of  the  regulation  of  the  flow  of  such  tributary 
to  and  effect  upon  the  flow  of  the  river  to  which  it  is  tributary. 

4.  The  extent  of  the  regulation  possible  through  the  construction  and 
operation  of  reservoirs. 

5.  Whether  state  or  private  lands,  or  both,  will  be  required,  and  in 
general  the  extent  thereof,  and  all  such  facts  as  would  show  or  tend  to 
show  the  public  necessity  for  the  regulation  of  the  flow  of  the  river. 
(Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  433.  Action  upon  petition. — Immediately  upon  the  receipt  of  such  peti- 
tion, the  commission  shall  cause  notice  by  publication  to  be  given  of  the 
pendency  of  the  petition,  and  of  the  time  and  place  of  a  hearing  thereon, 
and  may  appoint  times  and  places  for  further  hearings  if  deemed  by  it  to 
be  desirable.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  434.  Hearing  on  petition  for  creation  of  district. — Any  person  or 
public  corporation  to  be  affected  by  the  organization  of  the  proposed  dis- 
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trict,  may  on  or  before  the  day  set  for  such  hearing  or  at  subsequent  hear- 
ings if  any,  file  objections  to  and  state  reasons  against  the  organization  of 
such  district. 

Upon  the  said  hearing  or  hearings,  if  it  should  appear  that  the  pur- 
poses of  this  article  would  be  subserved  by  the  creation  of  the  river  regu- 
lating district  as  prayed  for,  the  commission  shall  thereupon,  by  final 
order,  so  determine  and  declare.  It  shall  thereupon  prepare  and  file  a 
map  of  such  district  with  a  certificate  of  its  determination,  creating  such 
district  and  showing  the  name,  extent,  and  purpose  of  the  district,  with 
the  secretary  of  state  and  with  the  county  clerk  of  each  county  wholly  or 
partly  within  the  district,  and  shall  give  notice  by  publication  of  such 
determination,  order  and  filing.  Unless  within  forty  days  after  such  filing 
and  publication  of  notice  thereof  proceedings  have  been  taken  by  a  person 
who  is  a  freeholder  within  such  proposed  district,  or  by  a  public  corpora- 
tion therein  upon  notice  to  the  attorney-general  of  the  state,  or  by  the 
attorney-general  of  the  state,  to  review  the  determination  and  order  of  the 
commission  by  certiorari,  such  determination  and  order  shall  be  final,  and 
the  district  shall  thereupon  be  a  river  regulating  district  of  the  state  of 
New  York,  and  a  public  corporation  with  all  rights  and  powers  granted  by 
this  article.  No  such  review  shall  be  had  excepting  at  the  instance  of  the 
attorney-general  of  the  state  unless  prior  to  the  application  for  the  writ 
the  party  seeking  the  review  of  the  determination  shall  file  a  bond  or  un- 
dertaking in  a  sum  to  be  fixed  by  the  supreme  court  or  a  justice  thereof 
with  good  and  sufficient  sureties  to  be  approved  by  the  court  or  a  justice 
thereof  agreeing  to  pay  all  costs  and  expenses  caused  by  such  review  as 
determined  by  the  court  in  the  proceeding  in  the  event  of  failure  to  set 
aside  or  modify  the  determination  and  order  of  the  commission  creating 
such  district. 

After  such  a  river  regulating  district  shall  have  been  created  as  a  public 
corporation  hereunder,  the  certificate  creating  the  same  shall  be  final  and 
binding  upon  all  the  public  corporations  and  real  estate  within  the  dis- 
trict, and  shall  finally  and  conclusively  establish  the  regular  creation  and 
organization  of  such  district.  The  organization  of  said  district  shall  not 
be  directly  or  collaterally  questioned  in  any  suit,  action  or  proceeding  ex- 
cept as  herein  expressly  provided.  (Added  by  L.  1915,  ch.  662,  in  effect 
May  20,  1915.) 

§  435.  Becording  certificates  and  other  documents. — Copies  of  said  cer- 
tificate certified  by  the  secretary  of  the  commission  shall  be  recorded  in 
the  office  of  the  secretary  of  state  and  in  the  office  of  the  county  clerk  of 
each  county  partly  or  wholly  within  the  district  and  in  the  event  of  a  re- 
view any  order  or  judgment  of  the  court  thereupon  shall  be  likewise  re- 
corded and  county  clerks  and  the  secretary  of  state  shall  receive  for  filing 
and  recording  such  copies  and  all  papers  to  be  filed  and  recorded  by  them 
under  the  provisions  of  this  article,  such  fees  as  are,  or  hereafter  may  be, 
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provided  by  law  for  like  services  in  similar  cases,  and  such  fees  shall  be  a 
part  of  the  preliminary  expenses.  (Added  by  L.  1915,  ch.  662,  in  effect 
May  20,  1915.) 


PART  III. 

0&OAHIZATI0H  OF  DISTRICT. 

§  436.  Appointment  of  board. — Within  thirty  days  after  the  incorpora- 
tion of  a  river  regulating  district  as  hereinbefore  provided,  the  governor 
shall  appoint  three  persons,  two  at  least  of  whom  shall  be  resident  free- 
holders within  the  district,  as  a  board  to  be  known  as  the  board   of 

river  regulating  district ;  one  for  a  term  of  three  years,  one  for 

a  term  of  four  years,  and  one  for  a  term  of  five  years.  At  the  expiration 
of  their  respective  terms  of  office,  appointments  shall  be  made  for  terms 
of  five  years.  The  governor  shall  fill  any  vacancy  on  said  board  within 
thirty  days  after  it  occurs.  (Added  by  L.  1915,  ch.  662,  in  effect  May 
20,  1915.) 

§  437.  Compensation. — The  members  of  the  board  shall  each  receive  as 
compensation  for  their  services  the  sum  of  ten  dollars  a  day  for  each  day's 
service  performed  and  in  addition  all  necessary  expenses  incurred  in  the 
performance  of  their  duties.  Such  compensation  and  expenses  for  any 
member  shall  be  approved  by  the  board  and  commission  before  being  paid. 
(Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  438.  Organization  of  board. — Each  member  of  such  board,  before  en* 
tering  upon  his  duties,  shall  take  and  subscribe  the  constitutional  oath  of 
office,  which  oath  shall  be  filed  in  the  office  of  the  secretary  of  state.  Upon 
taking  the  oath,  the  board  shall  choose  one  of  its  number  president,  and 
shall  select  some  suitable  person  or  persons  to  act  as  secretary  and  treas- 
urer, who  may  or  may  not  be  a  member  of  the  board.  It  shall  adopt  a 
seal,  and  shall  keep  in  well  bound  books  a  record  of  all  its  meetings  and 
proceedings,  certificates,  contracts,  surety  bonds,  and  corporate  acts,  which 
shall  be  open  to  the  inspection  of  the  commission,  the  members  thereof 
and  all  owners  of  real  estate  in  the  district  and  all  other  interested  parties. 

Each  member  of  the  board  and  the  secretary  and  treasurer,  shall  before 
entering  upon  the  performance  of  his  duties  as  such,  execute  and  file  with 
the  comptroller  a  bond  to  the  people  of  the  state  in  the  sum  of  not  less  than 
ten  thousand  dollars,  with  sureties  to  be  approved  by  the  comptroller,  con- 
ditioned for  the  faithful  performance  of  his  duties,  and  that  he  will  ac- 
count for  and  pay  over  pursuant  to  the  law  all  moneys  received  by  him  as 
such  officer.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  439.  Quorum. — A  majority  of  such  board  shall  constitute  a  quorum, 
and  a  concurrence  of  a  majority  in  any  matter  shall  be  sufficient  for  its 
determination.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 
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§  440.  Duties  of  the  secretary. — The  secretary  shall  keep  and  be  the 
custodian  of  the  records  of  the  board,  and  of  its  corporate  seal,  and  shall 
assist  the  board  in  such  particulars  as  it  may  direct  in  the  performance 
of  its  duties.  He  shall  attest  under  the  corporate  seal  of  the  district  all 
certified  copies  of  the  office  records  and  files  of  the  district  that  may  be 
required  of  him  by  the  provisions  of  this  article  or  by  any  person  ordering 
the  same  and  paying  the  reasonable  cost  of  transcription.  Any  portion 
of  the  records  so  certified  and  attested  shall  prima  facie  import  verity. 
The  secretary  shall  also  serve  as  treasurer  of  the  district  unless  a  separate 
treasurer  is  selected  by  the  board.  (Added  by  L.  1915,  ch.  662,  in  effect 
May  20, 1915.) 

§  441.  Other  employees. — The  board  may  with  the  approval  of  the  com- 
mission employ  such  attorneys,  engineers,  agents  and  assistants  as  may  be 
needful,  and  fix  their  compensation,  including  the  compensation  of  its 
secretary  and  treasurer.  (Added  by  L.  1915,  ch,  662,  in  effect  May  20, 
1915.) 

§  442.  Governor  may  remove  members  of  board. — The  governor  may 
remove  a  member  of  such  board  for  inefficiency,  neglect  of  duty  or  miscon- 
duct in  office,  giving  him  a  copy  of  the  charges  against  him  and  an  oppor- 
tunity of  being  publicly  heard  in  person  or  by  counsel  in  his  own  defense 
upon  not  less  than  ten  days'  notice.  If  such  member  shall  be  removed 
the  governor  shall  file  in  the  office  of  the  secretary  of  state  a  complete 
statement  of  all  charges  made  against  such  member  and  his  findings 
thereon,  together  with  a  complete  record  of  the  proceedings.  (Added  by 
L.  1915,  'ch.  662,  in  effect  May  20,  1915.) 

PART  IV. 

DUTIES  AND  POWERS  OF  BOARD. 

§  443.  To  prepare  general  plan. — Upon  its  organization  the  board  may 
prepare  a  plan  for  the  regulation  of  the  flow  of  the  river  or  rivers  in  its 
district.  Such  plan  shall  show  the  available  and  feasible  reservoir  sites 
on  such  river  or  rivers,  whether  any  reservoir  now  existing  can  be  and 
should  be  enlarged  and  to  what  extent,  the  approximate  number  of  acres 
of  land  flowed  or  to  be  flowed  by  each  reservoir,  whether  any  of  such  land 
is  owned  by  the  state  and  if  any,  how  many  acres,  the  number  of  acres  of 
private  land  required,  together  with  the  estimated  value  of  the  land,  and 
how  many  acres,  if  any,  of  such  land  are  lands  of  the  state  within  the  for- 
est preserve.  Such  acreage  shall  include  such  quantity  of  land  surround- 
ing the  reservoir  to  be  created  or  enlarged  as  would  in  the  judgment  of 
the  board  be  required  for  the  protection,  maintenance  and  operation  of 
such  reservoir;  said  plan  shall  be  accompanied  by  such  maps,  profiles  and 
other  data  and  descriptions  as  may  be  necessary  to  set  forth  properly  the 
location  and  character  of  the  work  and  of  the  property  to  be  taken  or 
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damaged,  and  by  estimates  of  cost  of  each  such  reservoir.  In  case  maps, 
plans  and  specifications,  for  any  such  reservoir  at  or  near  the  site  thereof, 
are  on  file  in  the  office  of  the  commission,  and  in  case  any  records  in  any 
other  department  of  the  state  government  would  be  an  aid  in  the  prepara- 
tion of  such  plans,  these  shall  be  available  to  the  board  for  such  purpose. 
Upon  the  completion  of  such  plan  if  the  board  approve  of  such  plan  it 
shall  certify  it  to  the  commission  for  its  approval,  and  the  commission 
within  forty  days  thereafter  may  approve  the  same,  or  modify  it  and  ap- 
prove it  as  so  modified.  As  so  approved  by  the  commission  it  shall  be 
known  as  the  "official  plan"  for  the  regulation  of  the  flow  of  the  river  or 
rivers,  of  the  district.  Copies  thereof  shall  be  filed  in  the  offices  of  the 
board,  the  commission,  and  of  the  county  clerk  of  each  county  wholly  or 
partly  within  the  district.  Such  plan  in  like  manner  may  be  altered  from 
time  to  time  provided  such  alteration  shall  not  affect  any  assessment  al- 
ready made.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  444.  May  enter  upon  lands. — The  board  and  its  authorized  agents 
may  enter  upon  any  lands  as  in  its  judgment  may  be  necessary  for  the 
purpose  of  making  surveys  and  examinations  to  accomplish  any  purpose 
authorized  by  this  article,  being  liable  for  actual  damage  done.  (Added 
by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  445.  General  powers. — The  board  on  behalf  of  such  district  shall  have 
and  may  exercise  all  the  powers  enumerated  in  section  four  hundred  and 
thirty-one  of  this  article  and  in  addition  thereto  all  such  other  powers  as 
are  necessary  and  proper  to  carry  into  execution  the  powers  expressly 
granted  to  it;  it  shall  have  charge  of  the  operation  of  all  reservoirs  now 
in  existence,  or  hereafter  constructed  for  the  regulation  of  the  flow  of  the 
river  and  its  tributaries  of  the  district  which  it  represents,  not  including, 
however,  any  reservoirs  which  are  or  may  be  maintained  primarily  to 
provide  water  for  the  canal  system  of  the  state. 

Said  board,  on  behalf  of  such  district,  subject  to  the  limitations  of  this 
article,  shall  have  a  dominant  right  of  eminent  domain  over  the  right  of 
eminent  domain  of  public  corporations,  except  cities.  In  the  exercise  of 
this  right,  due  care  shall  be  taken  to  do  no  unnecessary  damage  to  other 
public  utilities,  and  in  case  of  failure  to  agree  upon  the  mode  and  terms 
of  interference,  not  to  interfere  with  their  operation  and  usefulness  be- 
yond the  actual  necessities  of  the  case,  due  regard  being  paid  to  the  other 
public  interests  involved.  (Added  by  L.  1915,  ch.  662,  in  effect  May  20, 
1915.) 

§  446.  Acquisition  of  real  estate. — Said  board  on  behalf  of  such  district 
shall,  subject  to  the  limitations  herein  contained,  have  the  right  to  con- 
demn for  the  use  of  the  district  any  real  estate  which,  in  its  judgment, 
shall  be  necessary  for  the  purpose  of  carrying  out  any  of  the  provisions 
of  this  article.    It  may  acquire  title  to  such  real  estate  by  agreement  with 
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the  owner  thereof  upon  the  amount  of  compensation  to  be  paid  such 
owner.  If  any  real  estate  belonging  to  any  county,  city,  town,  village  or 
school  district  is  required  for  the  purposes  of  this  article,  the  board  of 
supervisors  for  such  county,  the  mayor  and  common  council  for  such  city, 
the  town  board  for  such  town,  the  village  board  for  such  village,  the  trus- 
tees of  any  school  district  for  such  district,  or  any  persons,  body,  or  bodies, 
having  a  like  power,  acting  for  such  public  corporation  may  grant  or  sur- 
render such  real  estate  for  such  compensation  as  may  be  agreed  upon  by 
such  official  representatives  and  the  board.  The  compensation  agreed  upon 
as  thus  provided  shall  be  paid  to  the  fiscal  officer  of  the  public  corporation 
or  the  person  or  persons  from  whom  such  real  estate  is  acquired. 

Title  to  any  such  real  estate  owned  by  any  infant  or  incompetent  per- 
son may  be  acquired  on  behalf  of  the  board  in  the  same  manner  as  pro- 
vided by  law  with  respect  to  the  sale,  mortgage  or  lease  of  real  property 
of  such  infant  or  incompetent  person  upon  such  terms  as  the  supreme 
court  or  the  county  court  of  the  county  in  which  such  real  estate  is  situ- 
ated may  provide,  and  for  such  purpose  jurisdiction  is  hereby  conferred 
upon  said  courts. 

If  the  board  cannot  agree  with  the  owners  upon  the  compensation  and 
damages  to  be  paid  for  the  real  estate  so  taken,  it  shall  thereupon  serve 
upon  such  owners  a  notice  that  the  real  estate  described  therein  has  been 
appropriated  by  the  board  for  the  purposes  of  this  article,  and  shall  pro- 
ceed to  acquire  title  thereto  under  the  provisions  of  title  one,  chapter 
twenty-three  of  the  code  of  civil  procedure,  known  as  the  condemnation 
law. 

Title  to  all  real  estate  acquired  pursuant  to  the  provisions  of  this  article 
excepting  as  in  this  article  otherwise  expressly  provided,  shall  be  taken  in 
the  name  of  the  state  of  New  York,  and  when  so  taken  shall  be  deemed  to 
be  taken  for  a  public  use. 

All  real  estate  acquired  or  taken  pursuant  to  the  provisions  of  this 
article  is  hereby  dedicated  to  the  use  and  purposes  for  which  it  is  so  taken, 
and  the  right,  title  and  interest  acquired  by  the  state  therein  is  so  ac- 
quired subject  to  such  use  and  purposes.  (Added  by  L.  1915,  ch.  662,  in 
effect  May  20,  1915.) 

§  447.  Cemeteries. — Whenever  for  the  purposes  of  this  article  it  shall 
be  necessary  to  appropriate  or  use  any  portion  of  any  lands  or  premises 
now  occupied  by  graves,  burial  places,  cemeteries,  or  other  places  of  inter- 
ment of  human  remains,  the  board  may  acquire  the  same  in  the  same  man- 
ner as  other  real  estate  may  be  acquired  by  it.  The  board  having  so 
acquired  title  shall  cause  to  be  published  in  two  newspapers  in  the 
county  where  such  burial  place  or  places  or  graves  are  situated,  which  shall 
in  its  judgment  be  best  calculated  to  notify  the  persons  or  parties  inter- 
ested or  entitled  to  such  notice,  which  notice  shall  describe  the  location  of 
such  burial  place,  cemetery  or  grave  in  such  manner  as  to  sufficiently 
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identify  the  same.  Such  publication  shall  be  made  once  in  each  week  in 
each  of  said  newspapers  for  the  space  of  four  weeks,  and  such  notice  shall 
also  contain  a  statement  to  the  effect  that  any  person  or  persons  legally 
entitled  to  direct  as  to  the  disposition  of  any  such  remains  may  remove 
the  same  to  any  other  cemetery  or  burial  place  within  sixty  days  after  the 
last  publication  of  such  notice,  if  they  so  elect,  but  without  expense  to  the 
board  therefor.  From  and  after  said  period  of  sixty  days  from  the  last 
date  of  publication,  the  board  shall  advertise  for  bids  for  the  removal  of 
such  remains  by  contract,  and  their  proper  reinterment  as  hereinafter 
provided.  Ail  removals  and  transportation  of  such  human  remains  shall 
be  done  in  accordance  with  the  provisions  of  the  public  health  law  and  the 
local  rules  or  ordinances  of  any  town,  city  or  village  wherein  such  ceme- 
tery, burial  ground  or  graves  shall  be  located  or  wherein  any  of  such  re- 
mains may  be  reinterred.  The  board  may  acquire  such  other  lands  as  it 
deems  necessary  within  the  county  where  such  burial  place  or  places  or 
graves  are  now  located  for  the  purpose  of  properly  reinterring  such  re- 
moved remains,  which  lands  shall  be  acquired  in  the  same  manner  as  pro- 
vided by  this  article  for  the  acquisition  of  other  lands,  title  to  be  taken  in 
the  name  of  the  particular  river  regulating  district,  but  lands  shall  not 
be  acquired  within  the  corporate  limits  of  a  village  or  city  except  within 
the  bounds  of  an  existing  cemetery  unless  by  consent  of  the  board  of  trus- 
tees of  the  village  or  common  council  of  the  city  or  other  authorities  within 
such  village  or  city  occupying  similar  positions  as  trustees  or  aldermen 
respectively.  The  lands  so  acquired  shall  be  suitably  and  properly  fenced 
or  inclosed,  and  in  such  manner  as  to  permit  of  proper  ingress  and  egress 
thereto  before  the  final  completion  and  payment  for  said  work,  and  the 
expense  therefor  shall  be  included  within  the  estimate  and  contract  for 
such  removal.  All  the  bodies  removed  by  such  contractor,  or  by  order  of 
the  board  shall,  when  distinguishable,  be  incased  each  in  a  separate  box 
or  coffin,  and  each  monument,  headstone,  footstone,  slab,  board  or  other 
designation  or  distinguishing  mark  shall  be  properly  removed  and  reset  at 
the  grave  of  each  body  at  the  time  of  such  reinterment.  Members  of  the 
same  family  shall  be  interred  in  contiguous  graves.  Whenever  any  per- 
son or  persons  legally  entitled  to  direct  as  to  the  disposition  of  any  re^ 
mains  now  interred  in  such  cemeteries,  burying  place  or  graves  shall  re- 
quest the  board,  in  writing,  to  reinter  such  remains  in  any  other  ceme- 
tery or  burial  plot,  within  the  same  county  where  such  cemetery, 
burial  place  or  graves  sought  to  be  removed  are  located,  the  board  shall 
cause  such  remains  to  be  interred  where  requested  within  the  same  county, 
and  shall  carefully  and  properly  remove  such  remains  to  such  burial  plot 
and  properly  reinter  the  same,  but  no  payment  shall  be  made  for  a  grave 
or  graves  or  burial  plot  for  such  reinterment  other  than  that  acquired  by 
the  board  as  hereinbefore  provided.  Whenever  any  person  or  persons 
legally  entitled  to  direct  as  to  the  disposition  of  any  human  remains  ex- 
humed or  to  be  exhumed  from  any  cemetery,  burial  place  or  graves  as 
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herein  provided,  desire  to  remove  the  same  for  reinterment  to  any  burial 
plot  or  cemetery  not  within  the  same  county  from  which  such  remains  were 
exhumed  as  herein  provided,  such  person  or  persons  so  entitled  to  desig- 
nate such  other  burial  place  or  plot  shall  be  permitted  to  remove  such  ex- 
humed remains  from  such  county,  subject  to  the  written  consent  of  the 
board  and  the  provisions  of  the  public  health  law,  and  the  local  rules  or 
ordinances  of  any  town,  city  or  village  wherein  such  cemetery,  burial 
ground  or  graves  shall  be  located,  or  wherein  such  human  remains  may  be 
reinterred,  but  no  portion  of  the  expense  of  such  transportation  or  burial 
in  another  county  shall  be  borne  by  the  board.  The  board  shall  pay  all 
expenses  connected  with  such  removal,  out  of  the  general  fund  of  the  dis- 
trict in  the  same  manner  as  other  payments  are  made.  Whenever  any 
lands  acquired  by  the  board  for  the  purposes  of  reinterment  of  human 
remains  as  herein  provided,  and  all  the  remains  so  interred  have  been 
exhumed  from  a  cemetery,  burial  place  or  grave  belonging  to  a  corpora- 
tion organized  under  the  religious  corporations  law,  the  membership  cor- 
porations law,  or  by  special  act,  or  belonging  to  a  town  or  board  of  trustees 
elected  pursuant  to  the  provisions  of  the  town  law,  or  to  a  village  or  city, 
the  board  shall  by  a  proper  resolution,  after  completion  and  acceptance 
thereof  and  final  payment  for  all  work  performed  as  provided  in  this  sec- 
tion, execute  and  deliver  in  the  name  of  the  district,  and  without  expense 
to  the  grantee  therefor,  to  the  trustees  or  other  governing  body  of  such 
corporation,  by  whatsoever  name  or  title  they  may  hold  office,  or  to  the 
board  of  trustees  of  a  town  burial  ground,  and  to  their  successors  in  office, 
a  quitclaim  deed  covering  the  lands  so  acquired,  together  with  all  struc- 
tures erected  thereon ;  and  where  such  lands  were  so  acquired  for  the  pur- 
pose of  reinterment  of  human  remains  exhumed  from  a  public  or  private 
cemetery,  burial  place  or  grave  which  shall  have  been  used  by  the  in- 
habitants of  any  town  in  this  state  as  a  cemetery  or  burial  ground  for  the 
space  of  fourteen  years  and  not  having  a  board  of  trustees  pursuant  to  the 
provisions  of  the  town  law,  the  board  shall  by  proper  resolution  as  pro- 
vided by  this  article,  after  completion  and  acceptance  thereof,  and  final 
payment  for  all  work  as  by  this  section  provided,  execute  and  deliver  in 
the  name  of  the  board,  and  without  expense  to  the  grantee  therefor,  a  quit- 
claim deed  or  other  proper  release  to  such  town  wherein  such  lands  so 
acquired  as  provided  by  this  section  may  be  situated,  and  such  cemetery 
or  burial  place  shall  from  and  after  the  execution  and  delivery  thereof  be 
deemed  to  be  vested  in  such  town,  and  shall  be  subject  in  the  same  manner 
as  other  corporate  property  of  towns,  to  the  government  and  direction  of 
the  electors  in  town  meeting,  excepting,  however,  that  where  such  lands 
so  acquired  for  the  purposes  set  forth  in  this  section  are  situated  within 
the  corporate  limits  of  a  village  or  city,  such  quitclaim  deed  or  lease  herein 
provided  for  shall  be  executed  and  delivered  to  such  village  or  city  and 
thereafter  be  and  become  the  property  of  such  village  or  city  and  subject 
to  the  laws  governing  such  village  or  city.    From  and  after  the  date  of 
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the  -execution  and  delivery  by  the  board,  as  by  this  section  provided,  of  the 
quitclaim  deed  or  release,  the  board  shall  be  deemed  to  be  divested  of  all 
right  and  title  to  said  lands  so  quitclaimed  or  released  and  shall  not  there- 
after be  liable  for  the  care,  custody,  maintenance  and  control  thereof. 
j  This  section  does  not  limit  any  existing  rights  of  burial,  or  removal  of 

I  remains  under  other  provisions  of  law  applicable  thereto.     (Added  by  L. 

1  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  448.  Measure  flow  of  river. — The  board  shall  also  have  the  right  to 
establish  and  maintain  stream  gauges,  rain  gauges,  and  may  make  such 
surveys  and  examinations  of  rain  fall,  stream  flow  and  flood  conditions, 

J  and  of  other  scientific  and  engineering  subjects  as  may  be  necessary  and 

proper  for  the  purposes  of  the  district  and  shall  preserve  a  record  thereof. 

|  (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  448.  Bulea  and  regulations.— The  board  shall  have  power  to  make  all 
necessary  rules  and  regulations  which  shall  be  effective  when  approved  by 
the  commission.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

PART  V. 

CONSTRUCTION  OF  EESEEVOIES. 

§  450.    Preliminary  plans. — If  the  board  shall  determine  that  as  a  part 
of  the  official  plan  a  reservoir  should  be  constructed  for  the  regulation  of 
the  flow  of  the  river  or  rivers  of  the  district,  it  shall  cause  to  be  prepared 
preliminary  plans  and  specifications  of  such  reservoir  with  estimates  of 
the  total  cost  thereof  together  with  a  survey  of  the  lands  upon  which  the 
same  is  to  be  constructed,  giving  the  location  thereof,  and  of  all  lands  to 
be  taken,  flowed  or  damaged,  with  a  description  by  survey  or  otherwise, 
showing  the  amount  of  lands  belonging  to  the  state  and  to  persons  or  pub- 
lic corporations  and  the  amount  of  lands  of  the  state  in  the  forest  pre- 
serve affected  thereby.    The  board  shall  also  cause  a  map  to  be  made, 
showing  all  such  lands,  the  number  of  acres  in  each  separate  tract,  the 
names  of  the  owners  and  occupants  thereof,  so  far  as  the  board  can  ascer- 
tain the  same.    Such  maps  shall  also  show  the  high  flow  lines  of  the  pro- 
posed reservoir.    It  shall  also  prepare  a  statement  of  the  amount  of  water 
power,  if  any,  which  consistent  with  the  proper  regulation  of  the  flow  of 
the  river  may  be  developed  at  or  by  reason  of  such  reservoir  by  the  with- 
drawal of  water  for  power  purposes  directly  therefrom  with  an  estimate 
of  the  value  thereof.    The  board  shall  also  prepare  a  statement  showing 
the  public  corporations  and  persons,  owners  of  real  estate  to  be  benefited 
by  the  improvement  and  how  and  whether  the  state  will  be  benefited  thereby 
and  the  public  necessity  for  the  improvement  and  showing  the  propor- 
tionate share  of  cost  which  should  be  borne  by  the  state,  by  public  cor- 
porations, respectively,  and  by  persons — owners  of  real  estate  benefited 
collectively,  expressed  in  decimals.    In  the  event  that  any  of  the  real 
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estate  required  for  such  reservoir  shall  belong  to  the  state,  the  value 
thereof  shall  be  determined  in  the  estimates,  as  hereinbefore  provided,  and 
in  the  event  that  such  land  is  outside  the  forest  preserve  and  the  state  is 
chargeable  with  any  proportion  of  the  expenses,  such  value  shall  be  de- 
ducted from  the  amount  to  be  paid  by  it,  and  shall  be  chargeable  as  a  part 
of  the  expenses  of  the  improvement.  When  said  board  shall  have  com- 
pleted such  preliminary  plans,  maps,  specifications,  estimates  and  state- 
ments, it  shall  certify  the  same  with  its  approval  thereof  to  the  commis- 
sion, which  shall  have  power  after  hearing  the  board,  to  modify  such  maps, 
plans,  specifications,  estimates  and  statements,  or  any  of  them,  and  within 
forty  days  after  the  receipt  thereof  shall  approve  the  same  as  certified  to 
or  modified  by  it,  and  shall  certify  the  same  as  approved  by  it  to  the  board. 
The  board  shall  thereupon  cause  the  preliminary  plans,  maps,  specifica- 
tions, estimates  and  statements  so  approved  to  be  filed  in  the  office  of  the 
county  clerk  of  each  county  having  lands  within  said  district,  and  in  the 
office  of  the  state  engineer  and  of  the  commission.  (Added  by  L.  1915,  ch. 
662,  in  effect  May  20,  1915.) 

§  451.  Hearing. — Upon  the  completion  and  filing  of  such  preliminary 
plans,  maps,  specifications,  estimates  and  statements,  as  aforesaid,  the 
board  shall  forthwith  give  notice  by  publication  of  the  filing  thereof,  and 
of  the  time  when  and  place  where  it  will  give  a  hearing  to  persons  and 
public  corporations  interested  therein,  which  hearing  shall  be  not  more 
than  twenty  days  after  such  publication.  At  such  hearing  any  person  or 
public  corporation  interested,  or  any  state  officer,  may  appear  and  make 
objection  to,  or  suggest  any  modification  in,  such  plans,  maps,  specifica- 
tions, estimates,  and  statements,  such  objections  or  suggestions  to  be  in 
writing  and  duly  verified.  Said  board  shall  have  power  for  good  cause  to 
adjourn  said  hearing  from  time  to  time  without  republication.  Upon  the 
completion  of  such  hearing  the  board  shall  determine  whether  such  pro- 
posed improvement  should  be  proceeded  with,  and  what,  if  any,  modifica- 
tions should  be  made  in  such  plans,  maps,  specifications,  estimates  and 
statements.  If  said  board  shall  determine  that  said  maps  and  plans,  speci- 
fications, estimates  and  statements  should  be  modified  in  any  respect,  it 
shall  certify  its  proposed  modifications  to  the  commission,  which,  after 
hearing  the  board  shall  determine  what,  if  any,  modifications  should  be 
made  therein,  and  as  modified  by  them  shall  approve  the  same  and  certify 
the  same  with  their  approval  to  the  board,  which  modified  plans,  maps, 
specifications,  statements  and  estimates  shall  be  filed  by  it  as  hereinbefore 
provided  for  the  filing  of  the  original  thereof.  If  said  board  shall  finally 
determine  that  the  proposed  reservoir  shall  be  made,  it  shall  thereupon 
make  a  final  order  directing  the  same  to  be  made,  and  shall  cause  such  final 
order  or  certified  copies  thereof  to  be  filed  and  recorded  in  the  office  of  the 
county  clerk  of  each  county  in  which  any  lands  within  said  district  are 
located,  and  in  the  offices  of  the  attorney-general,  state  engineer  and  the 
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commission,  and  forthwith  give  notice  by  publication  of  the  making  and 
filing  such  final  order.  (Added  by  L.  1915,  ch.  662,  in  effect  May  20, 
1915.) 

§  452.  Review  by  certiorari. — Any  person  or  public  corporation  affected 
by  the  final  determination  of  the  board  may  review  such  final  determina- 
tion by  certiorari,  upon  notice  to  the  attorney-general  of  the  state,  or  the 
attorney-general  may  cause  the  same  to  be  so  reviewed.  Unless  applica- 
tion shall  be  made  for  a  writ  of  certiorari  within  thirty  days  after  the 
filing  of  said  final  order,  as  herein  provided,  the  said  plans,  maps,  speci- 
fications, statements  and  estimates  shall  be  the  established  and  final  plans, 
maps,  specifications,  statements  and  estimates  of  such  reservoir.  In  the 
event  that  upon  such  review  there  shall  be  any  modification  by  the  court 
of  said  final  order,  maps,  plans,  specifications,  statements  and  estimates, 
the  court  shall  direct  the  modification  thereof  by  order,  and  the  board 
shall  cause  such  order  to  be  filed  and  recorded  in  each  place  where  the 
final  order  was  filed  and  recorded. 

No  review  of  the  final  determination  of  said  board,  shall  be  had  unless 
at  the  time  of  the  application  for  the  writ  of  certiorari  the  person  or  pub- 
lic corporation  seeking  the  review  shall  give  an  undertaking  approved  by 
the  supreme  court,  or  a  justice  thereof,  as  to  form,  amount,  and  sufficiency 
of  sureties  that  in  the  event  of  failure  to  modify  said  final  determination, 
he  or  it  will  pay  to  the  board  all  such  costs  and  expenses  as  are  incurred 
by  it  on  account  of  the  certiorari  proceedings,  as  shall  be  determined  by 
the  court.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  453.  Alterations  in  plans. — The  board  shall  have  power  to  make  such 
minor  changes  in  the  said  final  map,  plans  and  order  as  the  nature  of  the 
work  may  require,  provided  that  such  changes  shall  not  add  to  exceed  ten 
per  centum  to  the  cost  of  executing  the  plans  embraced  in  such  final  order ; 
and  provided  further,  that  if  any  such  minor  changes  shall  add  more 
than  ten  per  centum  to  the  cost  of  any  such  regulating  reservoir,  the 
board  shall  publish  such  fact  and  shall  give  a  hearing  thereon  as  in  the 
first  instance  with  special  reference  to  such  increased  cost  of  such  reser- 
voir.    (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  454.  Appropriation  for  state's  share  of  expense. — In  the  event  that 
in  any  such  plans,  estimates  and  statements,  a  charge  is  made  against  the 
state  for  any  share  of  the  expenses  of  the  proposed  reservoir,  not  including 
therein  such  preliminary  expenses  as  may  have  been  necessary,  no  such 
reservoir  shall  be  made  under  this  article  pursuant  to  any  such  final  order 
until  the  legislature  shall  make  appropriation  to  pay  the  state's  share  of 
such  expenses.  The  sum  so  appropriated  shall  be  paid  into  the  general 
fun<)  of  the  river  regulating  district  for  which  it  is  appropriated.  (Added 
by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 
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§  455.  Payment  for  real  estate. — When  any  such  final  order  shall  have 
been  made,  and  the  legislature  shall  have  made  appropriation  for  any 
share  of  the  expense  payable  by  the  state,  if  any,  the  board  shall  proceed 
as  herein  provided  to  the  acquisition  of  such  real  estate  as  may  be  neces- 
sary for  the  construction,  maintenance  and  operation  of  such  reservoir. 

When  proceedings  are  taken  under  the  condemnation  law,  the  board 
shall  file  in  the  comptroller's  office  a  certified  copy  of  the  final  order  pro- 
vided for  in  section  three  thousand  three  hundred  seventy-one  of  the  code 
of  civil  procedure,  and  a  certified  copy  of  the  judgment  therein  rendered, 
pursuant  to  section  three  thousand  three  hundred  seventy-three  of  said 
code,  together  with  the  certificate  of  the  attorney-general  that  no  appeal 
from  such  final  order  and  judgment  has  been  made,  or  will  be-  taken  by 
the  state,  or  if  an  appeal  has  been  taken,  a  certified  copy  of  the  final 
judgment  of  the  appellate  court.  Payments  of  the  amount  due  upon  such 
final  order  and  judgment  with  interest  from  the  date  of  the  judgment 
until  thirty  days  after  the  entry  of  such  final  order  and  judgment,  and 
payments  for  real  estate  taken  by  agreement,  shall  be  made  out  of  the 
general  fund  of  the  district.  (Added  by  L.  1915,  ch.  662,  in  effect  May 
20,  1915.) 

§  456.  Contracts  for  work. — When  it  is  authorized  to  proceed  with 
such  work  as  hereinbefore  provided,  the  board  shall  advertise  for  bids  and 
proposals  for  constructing  said  work  according  to  the  plans  and  specifica- 
tions, by  publishing  the  notice  stating  the  time  when  and  place  where  such 
bids  or  proposals  will  be  received,  once  a  week  for  four  successive  weekB 
in  two  newspapers  published  in  the  city  of  New  York,  one  of  which  shall 
be  published  in  the  interests  of  engineering  and  contracting,  and  in  one 
newspaper  in  each  county  wholly  or  partly  within  the  district.  The  ad- 
vertisement shall  be  limited  to  a  brief  description  of  the  work  proposed 
to  be  let  with  an  announcement  stating  where  the  maps,  plans  and  speci- 
fications are  on  exhibition  and  the  terms  and  conditions  on  which  bids 
will  be  received  and  such  other  matters  as  may  be  necessary  to  carry  out 
the  provisions  of  this  article.  In  such  notice  the  board  shall  reserve  the 
right  to  reject  any  or  all  bids  and  again  advertise  for  further  bids.  The 
proposals  received  pursuant  to  such  advertisements  shall  be  publicly  opened 
and  read  at  the  time  and  place  designated.  Every  proposal  must  be  accom- 
panied by  a  deposit  in  the  form  of  a  certified  check  upon  some  national  or 
state  bank  or  trust  company  within  the  state  in  good  credit  and  payable 
to  the  board  for  five  per  centum  of  the  amount  of  the  proposal.  In  case 
the  proposer  to  whom  such  contract  shall  be  awarded  shall  fail  or  refuse 
to  enter  into  such  contract  within  the  time  fixed  by  the  board,  said  deposit 
shall  be  forfeited  to  the  board  and  paid  by  it  into  and  become  a  part  of 
its  general  fund.  In  case  the  contract  be  made  such  deposit  shall  be 
returned  to  the  contractor.  Before  entering  into  any  such  contract  a  bond 
with  sufficient  sureties  to  be  approved  by  the  board  shall  be  required  con- 
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ditioned  that  the  contractor  will  perform  all  work  within  the  time  prescribed 
in  and  in  accordance  with  the  plans  and  specifications  and  will  pay  to  the 
state,  the  regulating  district  and  the  board  all  damages,  costs  and  expenses 
suffered  or  incurred  by  all  or  either  of  them  by  reason  of  the  neglect  or 
fault  of  such  contractor  or  his  employees  or  any  subcontractor  or  his  em- 
ployees in  the  performance  of  said  contract  or  in  doing  such  work  there- 
under. Such  contract  may  provide  for  partial  payments  to  be  made  from 
time  to  time  upon  the  certificate  of  the  engineer  in  charge  of  the  work 
after  due  inspection  thereof  for  an  amount  not  exceeding  ninety  per  cen- 
tum of  the  contract  price  for  the  work  actually  done  as  shown  by  said 
certificate.  Such  certificate  must  state  the  amount  of  the  work  performed 
and  its  total  value,  at  the  price  fixed  by  said  contract,  but  in  all  cases  not 
less  than  ten  per  centum  of  the  estimate  thus  certified  must  be  retained 
until  the  contract  is  completed  and  approved  by  the  engineer  in  charge  of 
the  work  and  by  the  state  engineer. 

The  board  may  divide  the  work  into  several  parts  and  let  separate  con- 
tracts therefor.  All  contracts  before  being  entered  into  shall  be  approved 
by  the  commission. 

No  reservoir  shall  be  constructed  until  provision  shall  have  been  made  by 
the  board  for  the  removal  from  the  reservoir  site  of  all  timber  and  all  tim- 
ber growth  on  lands  within  the  high  flow  line  thereof,  such  timber  and 
timber  growth  to  be  removed  and  disposed  of  by  the  board  by  contract  or 
otherwise  and  the  proceeds  of  the  sale  thereof  shall  be  paid  into  the  general 
fund  of  the  district.  The  board  shall  not  permit  to  remain  upon  a  reservoir 
site  above  the  low  flow  line  of  the  reservoir  any  stumps  which  shall  extend 
higher  than  four  inches  above  the  bed  of  the  reservoir  adjacent  thereto. 
In  the  preparation  of  the  reservoir  site  the  board  shall  do  such  work  as  may 
be  necessary  to  prevent  stagnant  pools  above  the  low  flow  line  thereof. 
{Added  by  L.  1915,  eft.  662,  in  effect  May  20,  1915.) 


PART  VI. 

ASSESSMENTS. 

§  468.  Apportionment  of  benefits. — As  soon  as  the  total  cost  of  such  reser- 
voir, including  compensation  for  real  estate  and  all  damages  suffered  by 
reason  thereof,  and  all  expenses  necessarily  incurred  or  to  be  incurred  in 
connection  therewith,  less  the  amount  thereof  chargeable  to  the  state,  can 
be  estimated,  the  board  shall  make  a  complete  and  verified  statement 
thereof.  It  shall  apportion  such  cost  between  the  public  corporations  and 
owners  of  real  estate  benefited  as  according  to  their  judgment  they  may 
be  respectively  benefited  by  said  improvement.  Such  apportionment  shall 
be  made  in  writing,  and  shall  specify  the  proportion  thereof  to  be  paid  by 
each  public  corporation  for  the  public  benefits,  if  any,  which  each  as  a 
whole  will  receive  therefrom,  and  it  shall  specify  the  proportion  thereof  to 
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be  paid  by  each  owner  of  real  estate  for  benefits  thereto.  The  board  shall 
prepare,  or  cause  to  be  prepared,  a  list  showing  each  parcel  of  real  estate 
benefited,  together  with  the  name  of  the  owner  thereof,  so  far  as  the  same 
can  be  ascertained.  The  board  or  some  member  or  members  thereof  shall 
view  the  premises  and  determine  the  proportion  of  benefit  received  by  each 
parcel.  The  board  shall  thereupon  cause  to  be  prepared  a  statement  of 
their  determination,  showing  the  parcels  benefited,  with  the  proportion  of 
benefit  received  by  each.  The  board  shall  express  such  proportions  of 
benefits  in  decimals,  and  shall  determine  whether  the  assessments  made 
in  accordance  with  the  same  shall  be  paid  by  public  corporations  or  persons 
in  one  assessment  or  in  annual  assessments  not  exceeding  fifty  in  all. 
Such  apportionment  and  determination  shall  be  presented  to  the  commis- 
sion for  its  approval.  Upon  the  completion  of  such  apportionment  and 
determination  and  the  approval  thereof,  the  board  shall  cause  a  copy 
thereof  to  be  served  upon  the  chairman  of  the  board  of  supervisors  of  each 
county,  the  mayor  of  each  city,  the  supervisor  of  each  town,  the  president 
of  each  village,  named  in  said  apportionment,  or  if  service  cannot  be  had 
upon  such  chairman,  mayor,  supervisor  or  president,  then  upon  a  super- 
visor of  the  county,  an  alderman  of  the  city,  a  member  of  the  town  board 
of  the  town,  or  a  trustee  of  the  village,  by  delivering  the  same  openly  to 
one  of  the  members  thereof  while  in  session.  Such  apportionment  and  de- 
termination shall  be  so  served  at  least  fifteen  days  before  the  hearing  here- 
inafter provided  for.  A  copy  thereof  shall  also  be  filed  in  the  office  of  the 
county  clerk  of  each  county  wholly  or  partly  within  the  district  and  notice 
of  such  filing  and  that  such  apportionment  may  be  there  inspected  and  of 
a  time  when  and  place  where  such  board  will  meet  to  hear  any  public  cor- 
poration or  person  interested  or  aggrieved  thereby  shall  be  given  by  pub- 
lication. The  affidavit  of  the  person  serving  or  publishing  such  notice  shall 
be  evidence  of  such  service  or  publication.  The  board  shall  meet  at  the 
time  and  place  specified  and  hear  all  persons  and  public  corporations  inter- 
ested in  or  aggrieved  by  such  apportionment.  After  such  hearing,  the 
board  may  with  the  approval  of  the  commission  modify  or  alter  such  appor- 
tionment, in  which  case  it  shall  serve  and  file  a  copy  of  such  modified  appor- 
tionment as  in  this  section  provided  with  reference  to  serving  and  filing 
the  original  apportionment.  Any  public  corporation  or  any  person  deem- 
ing it  or  himself  aggrieved  may  upon  notice  to  the  attorney-general  review 
the  determination  of  the  board  in  the  same  manner  as  a  review  is  had  of 
the  determination  of  a  board  of  assessors  in  making  an  assessment.  Such 
apportionment  as  so  modified  and  as  further  modified  by  any  final  judg- 
ment or  order  made  in  proceedings  to  review  the  same  as  herein  provided 
shall  be  final  and  conclusive  and  the  amount  of  the  total  cost  and  expense 
of  such  reservoir  and  the  maintenance  and  operation  thereof  including  the 
amount  of  a  reasonable  return  to  the  state  as  herein  provided  for,  which 
each  said  public  corporation  and  each  said  parcel  of  real  estate  is  to  pay 
and  bear  shall  be  based  upon  the  proportion  of  benefit  inuring  to  them 
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respectively  as  specified  in  said  apportionment.     (Added  by  L.  1915,  ch. 
662,  in  effect  May  20,  1915.) 

§  459.  Assessments;  how  levied  and  collected. — The  board  shall  then 
make  a  final  statement  of  the  cost  and  expense  of  such  improvement,  and 
of  the  apportionment  thereof,  and  file  the  same  as  hereinafter  provided. 
It  shall  state  the  total  amount  of  said  cost  and  expenses,  and  the  public 
corporations  benefited  thereby,  together  with  the  proportion  of  benefit  re- 
ceived by  each  thereof,  expressed  in  decimals.  It  shall  also  contain  a 
statement  of  the  amount  of  such  cost  and  expense  which  is  to  be  paid  by  the 
real  estate  benefited,  with  a  description  of  each  parcel  of  real  estate,  the 
name  of  the  owner  or  owners  so  far  as  known,  the  city,  town  or  village 
where  situated,  and  the  proportion  of  benefits  received  by  each  expressed 
in  decimals.  It  shall  also  contain  a  statement  whether  the  amount  so 
assessed  upon  public  corporations  or  real  estate  is  to  be  paid  in  one  sum 
or  annual  installments  as  hereinbefore  provided,  and  the  amount  of  each 
annual  installment  in  case  the  same  is  to  be  so  paid.  A  copy  of  such  state- 
ment duly  verified  under  the  seal  of  the  board  shall  be  filed  with  the  clerk 
of  each  county,  town,  village  or  city,  containing  any  real  estate  therein 
situated,  to  be  benefited.  The  clerk  of  each  such  county,  city,  town  or  vil- 
lage shall  make  and  deliver  to  the  board  of  supervisors  of  such  county,  the 
common  council  of  such  city,  the  board  of  trustees  of  such  village,  and  the 
assessors  of  such  town,  city  or  village,  a  copy  of  such  statement.  The 
board  of  supervisors  of  each  such  county  shall  levy  and  assess  upon  such 
county  and  upon  each  town  specified  in  such  statement  the  amount  of  such 
cost  and  expense  which  in  such  statement  is  certified  to  be  the  proportion 
thereof  which  should  be  borne  by  such  county  or  such  town  as  a  whole, 
and  the  common  council  of  each  city  and  the  board  of  trustees  of  said  vil- 
lage shall  in  like  manner  levy  and  assess  upon  such  city  and  village  respec- 
tively the  amount  of  such  cost  and  expense  which  in  such  statement  is 
certified  to  be  the  proportion  thereof  which  should  be  borne  by  each  of 
such  city  and  village  respectively.  The  assessors  of  each  town,  city  or 
village,  containing  individual  real  estate  upon  which  a  portion  of  such 
cost  is  assessed  shall  enter  on  a  separate  page  of  their  assessment-roll  a 
statement  of  the  total  amount  to  be  paid  by  such  individual  real  estate,  a 
description  of  each  parcel  and  of  the  property  rights  defined  as  real  estate 
herein  and  the  proportion  of  benefit  received,  expressed  in  decimals,  as 
contained  in  the  statement  filed.  And  the  board  of  supervisors  of  each 
county  wherein  such  property  or  land  is  situated  shall  levy  and  assess 
against  each  such  parcel  and  each  such  property  right  defined  as  real  estate 
herein  so  much  of  the  amount  to  be  raised  as  shall  correspond  with  the 
amount  of  benefit  received,  determined  by  the  decimal  set  down  after  the 
description  thereof  as  hereinbefore  provided,  and  shall  by  their  warrant 
direct  the  collection  thereof  in  the  same  manner  and  by  the  same  procedure 
as  general  taxes  are  collected,  except  that  no  personal  property  of  the  owner 
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of  the  parcel  shall  be  seized  or  sold  to  pay  the  taxes  and  the  particular 
tax  assessed  on  account  of  such  improvement  shall  be  satisfied  only  by  a 
sale  and  conveyance  of  the  parcel  benefited,  and  in  case  it  is  determined 
that  the  amount  is  to  be  paid  in  annual  installments,  the. board  of  super- 
visors or  the  assessors  of  the  city,  town  or  village,  as  the  case  may  be,  shall 
annually  assess  the  annual  installment  to  be  paid  by  such  county,  city, 
town  or  village  or  person  in  the  manner  provided  by  this  section  until  the 
whole  amount  shall  be  paid.  Upon  the  assessment  of  the  benefits  as  pro- 
vided in  this  section,  the  amounts  apportioned  and  assessed  shall  be  and 
remain  charges  against  the  several  public  corporations  and  liens  upon  the 
several  properties  charged  therewith,  until  paid  or  otherwise  removed, 
superior  in  force  and  effect  to  all  other  liens  except  unpaid  general  taxes. 
All  moneys  collected  under  and  by  virtue  of  the  provisions  of  this  section 
shall  be  paid  to  the  county  treasurer  of  the  county  benefited  or  the 
county  in  which  the  town,  city,  village  or  real  estate  is  located,  who  shall 
pay  the  same  on  or  before  the  first  day  of  June  in  each  year  to  the  comp- 
troller of  the  state,  who  shall  deposit  the  same  in  depository  banks  to  the 
credit  of  the  several  funds  of  such  district  as  herein  provided.  In  the 
event  that  it  has  been  determined  that  amounts  to  be  paid  shall  be  paid  in 
installments,  the  balance  of  the  assessment  unpaid  shall  bear  interest  at  the 
rate  of  five  per  centum  per  annum;  such  interest  shall  be  added  to  the 
amount  of  each  installment  as  it  falls  due  and  be  collected  in  the  manner 
provided  for  the  collection  of  the  principal  of  the  assessment.  In  case  of 
default  in  payment  of  assessments  or  any  installment  thereof  levied  as 
herein  provided,  the  same  penalties  shall  be  collected  as  are 'provided  in 
the  case  of  failure  to  pay  general  taxes  within  the  time  prescribed  by  law. 
(Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  460.  Operation  and  maintenance  charges. — The  board  shall  make  an 
estimate  of  an  amount  sufficient  to  pay  the  expense  of  the  maintenance  and 
operation  of  the  works  erected  hereunder,  together  with  the  amount  of  a 
reasonable  return  to  the  state  upon  the  value  of  its  rights  and  prop- 
erty used  and  services  of  the  state  rendered,  which  amount  shall  be 
the  estimated  amount  required  for  such  purposes  each  year,  and  when 
fixed  and  determined  as  herein  provided  shall  be  the  amount  thereof  for  a 
period  of  ten  years.  Said  amount  shall  be  readjustable  at  the  end  of  any 
ten-year  term.  The  board  shall  certify  its  determination  in  this  regard  to 
the  commission,  and  upon  the  approval  thereof  by  the  latter,  such  amount 
less  any  part  thereof  to  be  paid  by  the  state  shall  be  the  amount  to  be 
annually  collected  for  such  purposes,  shall  be  apportioned  upon  the  public 
corporations  and  real  estate  benefited  according  to  the  benefits  derived 
therefrom  respectively,  and  be  levied,  assessed  and  collected  in  the  same 
manner  as  the  cost  and  expenses  of  the  reservoir  are  herein  provided  to  be 
levied,  assessed  and  collected.  (Added  by  L.  1915,  ch.  662,  in  effect  May 
20,  1915.) 
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§  461.  Lands  exempt  and  later  liable  to  assessment. — If  any  lands  in 
any  district  organized  under  this  article  are  not  liable  for  assessment  at  the 
time  of  the  creation  of  the  reservoir,  but  afterwards  during  the  period 
when  such  reservoir  is  being  paid  for  become  liable  to  assessment  by  reason 
of  some  change  in  condition  or  ownership,  the  benefits  to  such  real  estate 
shall  thereupon  be  apportioned  and  the  amount  thereof  assessed  as  other 
real  estate  in  said  district  receiving  equal  benefits,  and  such  added  assess- 
ments shall  be  levied  and  collected  as  other  assessments  and  paid  into 
the  funds  of  the  district  for  the  uses  thereof.  (Added  by  L.  1915,  ch.  662, 
in  effect  May  20,  1915.) 

§  462.  Subsequent  assessments. — In  case  any  real  estate  within  the  dis- 
trict is  benefited,  which  for  any  reason  was  not  assessed,  or  in  case  any  pub- 
lic corporation  or  real  estate  of  any  person  shall  receive  benefits  from  the 
improvement  in  any  district  organized  under  this  article  to  a  degree  not 
considered  in  the  original  apportionment  of  benefits  the  board  shall  make 
a  reapportionment  of  such  benefits,  or  in  case  the  board  find  it  necessary 
subsequent  to  the  time  when  the  first  assessments  are  made  to  take  or 
damage  any  additional  property,  the  board  shall  levy  and  assess  the  expense 
thereof.  Proceedings  outlined  in  this  article  for  apportionment  of  benefits 
and  levy,  assessment  and  collection  of  the  cost  and  expenses  of  the  improve- 
ment, shall  in  all  matters  be  conformed  with,  or  the  board  may  at  its  dis- 
cretion make  any  suitable  settlement  for  such  benefit,  damage  or  property 
taken.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  463.  Error  in  names. — No  error  in  the  names  of  the  owners  of  real 
estate,  or  in  the  descriptions  thereof,  shall  invalidate  said  apportionment 
or  the  levying  of  assessments  or  taxes  based  thereon  if  sufficient  description 
is  given  to  identify  such  real  estate,  and  the  owners  thereof.  (Added  by  L. 
1915,  ch.  662,  in  effect  May  20,  1915.) 

PAET  VII. 

FINANCING. 

§  464.  Bonds. — The  board  may  from  time  to  time  issue  bonds  to  pay  the 
cost  of  improvements  made  by  it  under  this  article.  No  issue  of  bonds 
shall  exceed  the  aggregate  assessment  upon  public  corporations  and  real 
estate  benefited  made  for  the  improvement  on  which  such  issue  of  bonds  is 
made.  The  total  amount  of  the  indebtedness  incurred  under  this  article, 
or  of  the  bonds  issued  as  provided  in  this  section,  shall  not  exceed  ten  per 
centum  of  the  assessed  valuation  of  the  real  estate  benefited  by  the  improve- 
ment herein  authorized  and  assessed  after  the  construction  thereof.  Such 
bonds  shall  show  upon  their  face  that  the  payment  thereof  is  secured  by 
an  assessment  for  an  improvement  as  provided  in  this  article  and  the  pro- 
ceeds of  the  assessment  for  the  improvement  for  which  such  bonds  are 
issued  together  with  all  revenues  derived  fi  m  any  leases  of  water  or  water 
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power  made  as  herein  provided  are  pledged  for  the  payment  of  such 
bonds.  Such  bonds  shall  not  be  construed  in  any  event  as  bonds  or  indebt- 
edness of  the  state,  and  the  state  shall  not  be  obligated  to  pay  the  principal 
or  interest  therefor.  They  shall  bear  interest  not  exceeding  five  per  centum 
per  annum  payable  semi-annually.  Such  bonds  shall  be  issued  in  amounts 
to  be  fixed  as  herein  provided.  They  shall  become  due  and  payable  in  not 
exceeding  fifty  years  from  the  date  of  issue,  and  shall  be  exempt  from 
taxation.  Before  issue  such  bonds  must  be  approved  as  to  amount,  term 
and  form  by  the  commission,  and  each  bond  shall  be  countersigned  by  the 
comptroller.  They  shall  be  signed  by  the  president  of  the  board,  attested 
by  its  secretary,  and  have  the  seal  of  the  regulating  district  affixed  thereto. 
They  shall  be  sold  at  not  less  than  par  and  accrued  interest.  The  comp- 
troller is  hereby  charged  with  the  duty  of  selling  such  bonds  to  the  highest 
bidder  after  advertisement  for  a  period  of  twenty  consecutive  days,  Sun- 
day excepted,  in  at  least  two  daily  newspapers  printed  in  the  city  of  New 
York,  one  in  the  city  of  Albany  and  two  within  the  district.  Advertise- 
ments shall  contain  a  provision  to  the  effect  that  the  comptroller  in  his 
discretion  may  reject  any  or  all  bids  made  in  pursuance  of  such  advertise- 
ment and  in  the  event  of  such  rejection  the  comptroller  is  authorized  to 
readvertise  for  bids  in  the  form  and  manner  above  described  as  many  times 
as  in  his  judgment  may  be  necessary  to  effect  a  sale.  Said  bonds  shall  be 
lawful  investments  for  trustees  and  savings  banks  of  the  state  and  for  any 
of  the  funds  of  the  state  which  by  law  may  be  invested.  (Added  by  L. 
1915,  ch.  662,  in  effect  May  20,  1915.) 

§  465.  Funds  of  the  board. — The  proceeds  of  the  sale  of  bonds  issued 
pursuant  to  the  provision  of  this  article,  together  with  all  other  revenues 
of  the  board  from  whatever  source  derived,  shall  be  deposited  in  such  na- 
tional or  state  banks  or  trust  companies  at  Albany  or  within  the  regulating 
district  as  are  approved  by  the  comptroller  and  the  board,  but  before  any 
such  deposit  is  made  the  comptroller  shall  require  from  such  bank  or  trust 
company  a  bond  as  security  for  repayment  of  the  same  to  be  approved  by 
him  as  to  form,  conditions  and  sufficiency  of  sureties,  which  shall  provide 
for  the  repayment  to  such  board  or  the  comptroller  upon  demand  for  the 
moneys  so  deposited.  All  moneys  received  by  the  board  under  the  provi- 
sions of  this  article  from  the  state,  from  the  sale  of  bonds  and  from  assess- 
ments levied  to  pay  the  expenses  of  maintenance  and  operation  and  for  a 
reasonable  return  to  the  state,  and  from  all  other  sources,  except  from 
assessments  levied  to  pay  the  cost  of  construction,  shall  constitute  a  fund 
to  be  known  as  the  "general  fund"  of  the  district. 

All  moneys  received  from  assessments  levied  to  pay  the  cost  of  construc- 
tion, together  with  such  part  of  any  surplus  in  the  "general  fund"  as 
shall  be  determined  by  the  board  and  the  commission  over  and  above  the 
requirements  for  the  construction,  maintenance  and  operation  of  the  reser- 
voir, including  the  amount  raised  for  a  reasonable  return  to  the  state, 
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shall  constitute  a  separate  fund  to  be  known  as  the  "bond  fund"  and  the 
same  are  hereby  pledged  to  the  payment  of  the  bonds  to  be  issued  as  in  this 
article  provided  and  the  interest  thereon.  The  comptroller  is  authorized 
and  directed  to  pay  therefrom  the  principal  and  interest  of  said  bonds  as 
same  mature  and  become  payable  by  the  terms  thereof.  In  case  the 
proceeds  of  the  sale  of  bonds  exceed  the  total  amount  of  the  cost  and 
expense  of  such  improvement  payable  by  installments  or  in  case  there  are 
funds  derived  from  assessments  or  otherwise  in  excess  of  such  total,  such 
excess  and  all  moneys  in  said  bond  fund  shall  be  applied  by  the  comptroller 
to  the  payment  of  the  principal  and  interest  of  said  bonds  and  to  the 
purchase  of  the  same  in  the  open  market  when  possible  and  while  awaiting 
such  purchase  such  excess  shall  be  invested  or  kept  at  interest  as  sinking 
funds  of  the  state  of  like  nature  are  invested. 

All  payments  from  the  general  fund  of  the  district  shall  be  made  by 
requisition  of  the  board  signed  by  the  board  or  by  the  officer  or  officers 
thereof  authorized  by  it  so  to  do  and  countersigned  by  the  comptroller. 
(Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  466.  Temporary  financing. — To  temporarily  provide  for  the  expendi- 
tures which  must  necessarily  be  made  before  the  proceeds  of  the  sale  of 
bonds  herein  authorized  become  available,  the  board  is  hereby  authorized 
to  issue  certificates  of  indebtedness,  bearing  interest  not  exceeding  six  per 
centum  per  annum  which  may  be  used  only  for  the  payment  of  liabilities 
incurred  under  this  article  in  anticipation  of  the  sale  of  the  bonds  therefor. 
The  certificates  shall  be  issued  in  the  name  of  the  board,  and  shall  be 

entitled  River  Regulating  District  Certificates.    They   shall 

be  signed  by  the  president  of  the  board,  countersigned  by  the  comptroller 
and  have  the  seal  of  the  board  affixed,  and  shall  be  attested  by  its  secretary, 
and  shall  be  payable,  principal  .and  interest,  from  the  general  fund  of 
the  district.     (Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 


PART  VIII. 

MISCELLANEOUS. 

§  467.  Reports. — The  board  of  any  river  regulating  district  created 
hereunder  shall  annually,  as  of  such  date  as  the  commission  may  provide, 
submit  to  it  a  written  report,  which  shall  contain : 

1.  An  exhibit  of  the  personnel  of  the  board,  and  all  of  the  employees 
and  persons  connected  with  the  board. 

2.  A  financial  statement,  showing  fully  and  clearly  the  finances  of  the 
district,  the  amounts  and  dates  of  maturity  of  all  bonds  and  certificates 
of  indebtedness,  the  amounts  of  money  received,  and  from  what  sources, 
and  amounts  of  money  paid  and  purposes  for  which  same  were  paid. 

3.  A  statement  of  the  several  petitions  received  by  the  board  and  the 
action  taken  thereon. 
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4.  A  descriptive  statement  of  the  work  done  during  the  previous  year. 

5.  A  statement  of  the  condition  of  reservoirs  and  the  results  secured  by 
the  operation  thereof  in  each  case. 

In  addition  to  the  details  outlined  above  the  board  shall  report  to  the 
commission  such  other  matters  as  it  shall  deem  proper  or  the  commission 
shall  require.     {Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  468.  Automatic  control. — When  any  reservoir  constructed  under  the 
provisions  of  this  article  has  been  filled  with  water,  and  the  waters  therein 
shall  rise  above  the  high  flow  line  previously  fixed  they  shall  be  immediately 
lowered  to  such  elevation  as  will  confine  such  waters  within  the  permitted 
area.  At  the  controlling  works,  dam,  spillway  or  other  suitable  point  or 
points  in  each  reservoir,  there  shall  be  fixed  at  least  two  independent  gauges, 
so  placed  and  arranged  as  to  permit  the  person  or  persons  responsible  for 
control  of  water  levels  in  such  reservoir  at  all  times  to  accurately  determine 
the  weight  of  water  therein ;  and,  so  far  as  practicable,  one  of  said  gauges 
shall  be  fitted  with  an  automatic  continuously  recording  device  which  shall 
show  the  height  of  the  water  in  such  reservoir,  said  apparatus  to  be  so 
arranged  that  the  water  level  for  any  given  hour  may  be  recorded  thereby, 
and,  except  for  absolutely  necessary  inspection  or  repairs,  no  reservoir 
shall  at  any  time  be  drawn  off  below  the  minimum  flow  line,  or  to  such 
extent  as  to  expose  isolated  pools,  unless  due  provision  is  made  for  drain- 
ing said  pools  into  lowest  water  level  of  such  reservoir.  Any  neglect  of  the 
provisions  of  this  section  by  any  officer  or  person  in  charge  of  any  reser- 
voir shall  be  a  misdemeanor  and  shall  be  punishable  as  such.  (Added  by 
L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  469.  Interference  with  reservoir  a  misdemeanor. — Any  person  who 
shall  open  or  close  or  cause  to  be  opened  or  closed  a  gate  or  gates  in  any 
dam  constructed  pursuant  to  the  provisions  of  this  article  without  the 
consent  of  the  board  or  who  shall  in  any  way  interfere  with  the  operation 
of,  or  injure  a  regulating  reservoir,  shall  be  guilty  of  a  misdemeanor. 
(Added  by  L.  1915,  ch.  662,  in  effect  May  20,  1915.) 

§  470.  Flow  of  river. — When  the  flow  of  a  river  at  any  water  power-plant 
thereon  falls  below  the  average  normal  flow  thereof,  the  then  natural  flow 
of  the  river  at  a  reservoir  dam  thereon  shall  not  be  restricted  without  the 
consent  of  the  owner  of  such  power-plant.  (Added  by  L.  1915,  ch.  662,  in 
effect  May  20,  1915.) 

§  471.  Maximum  size  of  reservoir. — No  regulating  reservoir  shall  be 
constructed  pursuant  to  the  provisions  of  this  article  of  a  capacity  greater 
than  is  required  to  maintain  the  average  flow.  (Added  by  L.  1915,  ch. 
662,  in  effect  May  20,  1915.) 

§  472.  Expense  of  maintenance  and  operation  of  existing  reservoirs. — 
The  expense  of  maintenance  and  operation  of  any  existing  reservoirs  shall 
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be  paid  as  now  provided  by  law  until  such  reservoirs  are  taken  over  by  the 
board  pursuant  to  the  provisions  of  this  article,  and  thereafter  such  ex- 
pense shall  be  paid  as  herein  provided  for  the  maintenance  and  operation 
of  reservoirs  constructed  pursuant  to  this  article.  (Added  by  L.  1915,  ch. 
662,  in  effect  May  20,  1915.) 


CONSTITUTIONAL  CONVENTION. 

X.  1915,  ch.  76. — An  act  to  farther  provide  for  the  convention  to  revise  the  consti- 
tution and  amend  the  same  to  convene  on  the  first  Tnesday  of  April,  nineteen 
hundred  and  fifteen. 

Omitted  as  temporary. 

X.  1915,  ch.  801. — An  act  to  continue  the  constitutional  convention  commission,  and 
making  an  appropriation  therefor. 

Omitted  as  temporary. 

!■.  1915,  ch.  668. — An  act  in  relation  to  the  notioe,  distribution  and  publication  of 
amendments  to  the  constitution  submitted  by  the  constitutional  convention  to  the 
people  for  approval  at  the  general  election  of  ninteen  hundred  and  fifteen.  (In 
effect  May  22,  1915.) 

§  1.  The  secretary  of  state  shall  include  in  his  notice  of  the  general 
election  to  be  held  in  November,  nineteen  hundred  and  fifteen,  a  copy  of 
the  text  of  every  amendment  to  the  constitution  proposed  by  the  constitu- 
tional convention  held  in  the  year  nineteen  hundred  and  fifteen  and  sub- 
mitted by  such  convention  to  the  people  for  approval  at  such  election,  set- 
ting out  all  new  matter  in  italics  and  enclosing  in  brackets  all  matter  to 
be  eliminated  from  the  existing  constitution,  and  at  the  bottom  of  each 
page  shall  be  appended  the  words :  Explanation — Matter  in  italics  is  new ; 
matter  in  brackets  [  ]  is  old  constitution,  to  be  omitted.  If  a  revised 
constitution  be  so  submitted  as  a  whole  it  shall  be  in  like  manner  included 
in  such  notice,  with  the  amendments  indicated  as  herein  provided.  In 
addition  to  the  text,  such  notice  shall  contain  an  abstract  of  every  proposed 
amendment  concisely  stating  the  purposes  and  effect  thereof  prepared  by 
the  secretary  of  state,  with  the  advice  of  the  attorney-general.  If  a  revised 
constitution  be  submitted  as  a  whole,  such  abstract  shall  be  inserted  at  the 
end  of  each  section  affected.  Such  amendments,  if  separately  submitted, 
shall  be  consecutively  numbered.  The  secretary  of  state  shall  also  cause 
to  be  printed  a  sufficient  number  of  copies  of  such  notice  to  comply  with 
the  provisions  of  this  act.  He  shall  transmit  copies  of  such  notice  to  the 
board  of  elections  of  each  county  having  a  separate  board  of  elections 
and  to  the  board  of  elections  of  the  city  of  New  York,  and  such  officers 
shall  distribute  an  adequate  number  thereof  to  the  boards  of  inspectors 
of  election  within  their  respective  jurisdictions.  The  boards  of  inspectors 
shall  on  each  day  of  registration  deliver  a  copy  of  such  notice  to  each  elector 
applying  for  registration.  In  election  districts  wherein  personal  registra- 
tion is  not  required,  after  the  last  day  of  the  registration,  the  inspectors 
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of  election  shall  deliver  to  the  town  clerk  all  of  the  printed  copies  of  such 
notices  remaining  in  their  hands,  and  the  town  clerk  shall  within  five 
days  after  receipt  of  the  same,  mail  a  copy  thereof  to  each  registered 
elector  in  such  town,  who  has  not  received  such  copy  from  the  inspectors. 
The  inspectors  of  election  at  the  time  of  making  up  their  registry  list  shall 
indicate  in  a  suitable  manner  the  name  of  each  elector  to  whom  they  have 
delivered  in  person  printed  copies  of  such  proposed  constitutional  amend- 
ments and  abstract. 

§  2.  The  secretary  of  state  shall  also  cause  the  text  of  a  revised  con- 
stitution submitted  as  a  whole,  or  of  each  proposed  amendment,  with  the 
abstract  thereof,  in  the  same  form  as  required  by  this  act  for  the  notice  of 
election,  to  be  published  once  in  each  week  during  the  six  weeks  immediately 
preceding  such  general  election  in  two  newspapers  published  in  each  county 
representing  the  two  political  parties  polling  the  highest  number  of  votes 
at  the  last  preceding  general  election,  to  be  designated  by  the  secretary  of 
state,  and  in  such  additional  newspapers  as  the  secretary  of  state  may  de- 
termine. Such  notice  shall  appropriately  indicate  that  sucfi  revised  con- 
stitution or  amendments  have  been  proposed  by  the  constitutional  conven- 
tion for  submission  at  such  general  election. 
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§  3272.  Order  to  give  security. — Where  security  for  costs  is  required 
to  be  given,  the  court  in  which  the  action  is  pending,  or,  except  in  a  case 
specified  in  the  last  section,  a  judge  thereof,  upon  due  proof,  at  any  time, 
by  affidavit,  of  the  facts,  must  make  an  order  requiring  the  plaintiff,  within 
a  time  specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and  fifty 
dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  undertaking,  and  to  serve 
a  written  notice  of  the  payment  or  of  the  filing  upon  the  defendant's  attor- 
ney ;  and  staying  all  other  proceedings,  on  the  part  of  the  plaintiff,  except 
to  review  or  vacate  the  order,  until  the  payment  or  filing,  and  notice 
thereof,  and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 
{Amended  by  L.  1915,  ch.  635,  in  effect  Sept.  1,  1915.) 

§  3306.  Pees  of  register  and  other  clerks. — The  register  of  any  county, 
or  the  clerk  of  any  court  of  record,  is  entitled  for  any  services  specified 
in  section  thirty-three  hundred  and  four,  which  he  is  authorized  to  per- 
form, to  the  fees  specified  therein,  subject  to  the  qualifications  therein  con- 
tained, unless  a  different  fee  therefor  is  fixed  by  statute.  {Amended  by 
L.  1915,  ch.  625,  in  effect  May  14,  1915.) 

§  3307.  Sheriff's  fees. — A  sheriff  is  entitled,  for  the  services  specified 
in  this  section,  to  the  following  fees: 
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1.    For  serving  a  summons  with  or  without  either  a  copy  of  the  com- 
plaint, or  a  notice  specified  in  section  four  hundred  and  nineteen  or  section 
four  hundred  and  twenty-three  of  this  act  ;  one  dollar,  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be 
0I*e  dollar  and  fifty  cents ;  or  for  serving  or  executing  an  order  of  arrest, 
°r  any  other  mandate,  for  the  service  or  execution  of  which  no  other  fee 
J8  specially  prescribed  by  law,  except  a  subpoena,  one  dollar;  except  that 
*n  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall 
r6  four  dollars,  for  each  person  served  or  as  to  whom  it  is  executed ;  and 
*  necessary  traveling  to  serve  or  execute  the  same,  six  cents  for  each 
*ie  traveled,  going  and  returning;  the  traveling  fees  to  be  computed  from 
cfte  court  house  of  the  county;  or,  if  there  are  two  or  more  court  houses, 
^om  that  nearest  to  the  place  of  service  or  execution.    But  where  two  or 
more   mandates  are  delivered  to  a  sheriff,  to  be  served  upon  or  executed 
against  one  person,  at  one  time,  in  one  action  or  special  proceeding;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or  more  persons, 
m  one  action  or  special  proceeding,  and  in  the  course  of  one  journey ;  the 
sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of  a 
defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh  of  this 
act,  or  for  executing  a  requisition  to  replevy  one  or  more  chattels,  one  dol- 
lar; except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond  it  shall  be  five  dollars;  and,  also,  such  additional  compensation, 
for  his  trouble  and  expenses,  in  taking  possession  of  and  preserving  the 
property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a  replevin,  as 
the  court  or  a  judge  thereof  allows,  and  the  judge  or  court  may  make  an 
order  requiring  the  party  liable  therefor  to  pay  the  same  to  the  sheriff. 
™*'  making  and  filing  a  description  of  real  property,  or  an  inventory  of 
personal  property  attached,  twenty-five  cents  for  each  folio ;  except  that  in 
the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall 
k  fifty  cents  for  each  folio ;  for  each  necessary  copy  thereof,  twelve  cents 
for  each  folio;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
v!j*eens  and  Richmond,  it  shall  be  twenty  cents  for  each  folio;  together 
m*h  guch  compensation  to  the  appraisers,  as  the  judge  issuing  the  war- 
narl;  allows,  not  exceeding  two  dollars  to  each  appraiser,  for  each  day 
actually  employed.  For  advertising,  during  the  pendency  of  the  action, 
Pex*sonal  property  attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
wlveitigjng  personal  property  for  sale,  by  virtue  of  an  execution.  If  the 
ac^ion  is  settled,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
Pondage,  upon  the  value  of  the  property  attached,  not  exceeding  the  sum 
^  Which  the  settlement  is  made. 

^-  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  mandate, 
or  of  a  complaint,  affidavit,  or  other  paper  served  by  him,  where  no  fee 
therefor  is  specially  prescribed  by  law,  twelve  cents  for  each  folio ;  except 


126  COSTS  AND  PEES. 


Code  Civ.  Pro.  {  3307.  Sheriff's  fees.  L.  1915,  ch.  665. 

m 

that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  twenty  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record, 
fifty  cents  for  each  cause  placed  upon  the  calendar  for  trial  by  a  jury, 
to  be  paid  by  the  party  first  putting  the  cause  on  the  calendar  for  that 
term.  But  the  sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty 
cents  for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a  cause 
upon  the  calendar,  for  trial  by  jury,  until  the  fee  specified  in  this  subdivi- 
sion, is  paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  as  prescribed  in 
section  nine  hundred  and  seventy-seven  of  this  act,  the  party  moving  the 
trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary  in  whole 
or  in  part  for  his  services  shall  be  entitled  to  the  fees  provided  by  this 
subdivision,  and  in  all  counties  where  the  sheriff  receives  such  annual 
salary,  the  clerk  shall  place  all  causes  upon  the  calendar  for  trial  without 
the  payment  or  collection  of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to 
try  the  validity  of  a  claim  to  personal  property,  seized  by  virtue  of  a  war- 
rant of  attachment  or  an  execution,  or  in  obedience  to  a  precept  issued 
by  commissioners  appointed  to  inquire  concerning  the  incompetency  of  a 
person  to  manage  himself  or  his  affairs,  in  consequence  of  idiocy,  lunacy, 
or  habitual  drunkenness,  or  in  any  case  not  provided  for  in  the  last  preced- 
ing subdivision  of  this  section,  including  the  making  and  return  of  the 
inquisition  when  required,  for  each  juror  notified,  twenty-five  cents ;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond, 
it  shall  be  fifty  cents  for  each  juror  notified.  For  attending  a  jury  when 
required,  in  such  a  case,  two  dollars;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books, 
searching  for  property,  and  postage  on  the  return,  when  made  through 
the  postoffice,  fifty  cents ;  except  that  in  the  counties  of  New  York,  Kings, 
Bronx,  Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for  returning  the 
execution,  must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound  to 
execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execution,  for 
each  mile,  going  only,  ten  cents;  to  be  computed  as  prescribed  in  subdivi- 
sion first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attach- 
ment, or  an  attachment  for  the  payment  of  money  in  an  action,  or  a  special 
proceeding;  or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued 
by  the  comptroller,  or  by  a  county  treasurer;  in  any  county,  except  New 
York,  Kings,  Bronx,  Queens,  Richmond  or  Westchester,  three  per  centum 
upon  the  sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
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two  per  centum  upon  the  residue  of  the  sum  collected;  and  in  either  of 
the  counties  of  New  York,  Kings,  Bronx,  Queens,  and*  Richmond  five  per 
centum  upon  the  first  one  thousand  dollars  collected ;  two  and  one-half  per 
centum  on  the  next  nine  thousand  collected;  and  one  per  centum  on  all 
sums  over  and  above  ten  thousand  dollars,  in  the  county  of  Westchester, 
two  and  one-half  per  centum  upon  the  sum  collected  not  exceeding  two 
hundred  and  fifty  dollars,  and  one  and  one-quarter  per  centum  upoi^  the 
residue  of  the  sum  collected;  and  also,  where  an  execution  is  stayed  after 
a  levy,  by  order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compensation,  for 
his  trouble  and  expenses  in  taking  care  of  and  preserving  the  property,  as 
the  court  or  a  judge  thereof  allows.  Where  a  settlement  is  made  after  a 
levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon 
the  value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which  the 
settlement  is  made,  and  to  the  additional  compensation,  if  any,  provided 
for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue  of 
an  execution,  warrant  of  attachment,  or  other  warrants  specified  in  the 
last  preceding  subdivision,  two  dollars,  unless  it  is  stayed  or  settled  before 
sale ;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property,  by  vir- 
tue of  an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and 
executing  a  conveyance,  upon  a  sale  of  real  property,  two  dollars,  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond  it 
shall  be  five  dollars  to  be  paid  by  the  grantee.  The  sheriff  is  also  entitled 
to  the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publication, 
not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and  he 
may  require  the  party  directing  the  sale  to  advance  the  printer's  fees,  in 
which  case  he  must  repay  the  same  out  of  the  proceeds.  Where  the  notice 
is  published  more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  postponement, 
must  be  paid  by  the  person  requesting  it.  Where  two  or  more  executions 
against  the  property  of  one  judgment  debtor  are  in  the  hands  of  the  sheriff, 
at  the  time  when  the  property  is  first  advertised,  the  sheriff  is  entitled  to 
printer's  fees  upon  only  one  execution,  and  he  must  elect  upon  which 
execution  he  will  receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to  return, 
twelve  cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  twenty-five  cents.  For  a  certified  copy 
of  an  execution,  and  of  the  return  of  satisfaction  thereupon,  delivered  as 
prescribed  in  section -twelve  hundred  and  sixty-six  of  this  act,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and  conveying 
real  property,  in  pursuance  of  a  direction  contained  in  a  judgment,  the 
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like  fees,  as  for  the  same  services  upon  the  sale  of  real  property  by  virtue 
of  an  execution;  but  where  real  property  is  sold  under  a  judgment  in  an 
action  to  foreclose  a  mortgage,  the  sheriff's  entire  compensation  cannot 
exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail  one  dollar.  For  tak- 
ing any  other  bond,  or  any  undertaking  which  he  is  authorized  to  take,  fifty 
cengt ;  except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  one  dollar,  and  the  notary's  fees  to  any  affidavit  or 
acknowledgments.  For  a  certified  copy  of  such  a  bond  or  undertaking, 
twenty-five  cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person  into  pos- 
session of  real  property,  other  than  a  warrant  specified  in  subdivision 
eighteen  of  this  section,  and  removing  the  person  in  possession,  one  dollar 
and  fifty  cents,  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  five  dollars  and  the  same  travel  fees  as 
upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison,  in  an 
action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose 
instance  he  is  imprisoned.  For  attending  before  an  officer  for  the  purpose 
of  surrendering  a  prisoner,  or  receiving  into  custody  a  prisoner  sur- 
rendered, in  exoneration  of  his  bail,  including  all  his  services  upon  such 
a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  traveling, 
going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  detention,  one  dollar  and  fifty  cents;  and  for  traveling 
to  and  from  the  jail,  twelve  cents  for  each  mile.  For  bringing  up  a 
prisoner,  upon  any  other  writ  of  habeas  corpus,  the  same  fees;  and  for 
attending  the  court  or  judge  thereupon,  one  dollar  for  each  day.  The 
sheriff  is  entitled,  in  addition  to  the  sums  specified  in  this  subdivision,  to 
his  actual  and  necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable,  other  than 
those  specially  provided  for  in  this  section,  the  same  fees  as  are  allowed 
by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands,  belong- 
ing to  the  people  of  the  state,  or  to  Indians,  such  a  sum  as  the  comptroller 
audits,  and  certifies  to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all  the 
officers,  to  whom  he  is  required  by  law  to  give  such  a  notice,  one  dollar 
for  each  town  or  ward,  in  addition  to  the  expense  of  publishing  the  notices, 
as  required  by  law;  payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for  each  con- 
stable notified. 
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21.  For  attending  a  term  of  a  court,  which  he  is  required  by  law  to 
attend,  for  each  day,  three  dollars. 

§  2.  All  other  laws  or  sections  of  laws  now  affecting  the  counties  of 
New  York,  Kings,  Bronx,  Queens  and  Richmond  conflicting  or  inconsistent 
herewith  are  hereby  repealed.  (Amended  by  L.  1915,  ch.  565,  in  effect 
July  1,  1915.) 

§  3311.  Stenographer's  fees. — Except  where  otherwise  agreed,  or  when 
special  provision  is  otherwise  made  by  statute,  a  stenographer  is  entitled, 
for  a  copy  fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceeding  in  a 
court  of  record,  or  before  a  judge  or  justice  thereof,  and  furnished,  upon 
request,  to  a  party  or  his  attorney,  to  the  following  fees  for  each  folio: 
In  a  trial  term  of  the  supreme  court,  or  at  a  special  term  of  the  supreme 
court  in  the  third,  fourth,  fifth,  sixth,  seventh  or  eighth  judicial  districts, 
six  cents ;  in  any  other  court  or  courts,  ten  cents ;  and  for  the  copy  of  the 
testimony  required  to  be  made  in  any  proceeding  for  the  record  of  the 
surrogate's  court  of  the  counties  of  New  York,  Bronx  and  Kings,  ten 
cents;  and  the  surrogate  may  order  that  the  fees  for  such  record  copy  be 
paid  out  of  the  estate  to  which  the  proceeding  relates.  (Amended  by  L. 
1915,  eft.  198,  in  effect  Apr.  3,  1915.) 

§  3320.  Beceiver's  commissions;  cost  of  bonds;  trustees'  commissions. — 
A  receiver,  except  as  otherwise  specially  prescribed  by  statute,  is  entitled, 
in  addition  to  his  necessary  expenses,  to  such  commissions,  not  exceeding 
five  per  centum  upon  the  sums  received  and  disbursed  by  him,  as  the  court 
by  which,  or  the  judge  by  whom,  he  is  appointed  allows.  But  if  in  any 
case  the  commissions  of  a  temporary  or  permanent  receiver,  so  computed, 
shall  not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  in  its 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding  one  hun- 
dred dollars,  for  his  commissions  as  shall  be  commensurate  with  the  services 
rendered  by  said  receiver.  Any  receiver,  assignee,  guardian,  trustee,  com- 
mittee, executor,  administrator  or  person  appointed  under  section  one 
hundred  and  eleven  of  the  real  property  law  or  under  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such  may  include 
as  a  part  of  his  necessary  expenses,  such  reasonable  sum,  not  exceeding 
one  per  centum  per  annum  upon  the  amount  of  such  bond  paid  his  surety 
thereon,  as  such  court  or  judge  allows.  Except  as  otherwise  prescribed  in 
regard  to  a  testamentary  trustee,  a  trustee  of  an  expressed  trust  is  entitled, 
and  two  or  more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by  them  respec- 
tively, as  compensation  for  services  as  such,  over  and  above  expenses,  to 
commissions  as  follows:  For  receiving  and  paying  out  all  sums  of  prin- 
cipal not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per  centum. 
For  receiving  and  paying  out  any  additional  sums  of  principal  not  exceed- 
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ing  ten  thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 
For  receiving  and  paying  out  all  sums  of  principal  above  eleven  thousand 
dollars,  at  the  rate  of  one  per  centum.  And  for  receiving  and  paying  out 
income  in  each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid  by  such 
trustee  or  trustees.  If  the  value  of  the  principal  of  the  trust  estate  or 
fund  equals  or  exceeds  one  hundred  thousand  dollars,  each  such  trustee  is 
entitled  to  the  full  commission  on  principal,  and  on  income  for  each  year, 
to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are  more  than  three, 
in  which  case  three  full  commissions  at  the  rates  aforesaid  must  be  appor- 
tioned between  or  among  them  according  to  the  services  rendered  by  them 
respectively.  If  the  instrument  creating  the  trust  provides  specific  com- 
pensation for  the  services  of  the  trustee  or  trustees,  no  other  compensation 
for  such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall,  before 
receiving  any  compensation  for  such  services,  by  a  written  instrument  duly 
acknowledged,  renounce  such  specific  compensation.  (Amended  by  L. 
1915,  ch.  631,  in  effect  May  14,  1915.) 

COUNTY  BONDS. 
Registry;  General  Municipal  L.,  §  10. 


COUNTY  BOUNDABIES. 
L.  1913,  eh.  760.    Greene  and  Schoharie.     (B.  C.  ft  G.'s  Consol.  Laws,  Vol.  7,  p.  452.) 

§  1.    The  state  engineer  and -surveyor  is  hereby  authorized  and  directed 
to  locate,  establish  and  permanently  mark  upon  the  ground  the  county 
boundary  line  between  the  town  of  Prattsville  in  Greene  county  and  the 
town  of  Conesville  in  Schoharie  county.    The  state  engineer  and  surveyor 
shall  make  and  file  in  his  office  a  report  of  the  field  work  done  by  him  or 
under  his  direction  in  locating,  establishing  and  permanently  marking, 
upon  the  ground,  such  boundary  line,  together  with  a  map  which  shall 
correctly  show  the  location,  establishment  and  permanent  mark  upon  such 
line  upon  the  ground  and  he  shall  also  file  in  his  office  all  field  notes,  maps 
and  data  obtained  and  made  by  him  in  the  location  of  such  line ;  said  state 
engineer  and  surveyor  upon  the  completion  of  his  said  report  and  of  the 
said  map  shall  cause  true  copies  thereof  to  be  filed  in  the  office  of  the  comp- 
troller and  in  each  of  the  county  clerk's  offices  in  the  counties  of  Schoharie 
and  Greene  in  the  state  of  New  York;  upon  filing  such  report  and  map  in 
the  state  engineer  and  surveyor's  office,  the  office  of  the  comptroller  and  in 
the  county  clerk's  offices  of  the  counties  of  Schoharie  and  Greene,  the  same 
shall  be  presumptive  evidence  that  such  portion  of  the  boundary  line  be- 
tween the  counties  of  Schoharie  and  Greene  has  been  and  is  regularly, 
properly,  duly  and  legally  located,  established  and  permanently  marked 
upon  the  ground  as  shown  by  such  report  and  map  filed  as  herein  provided, 
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and  it  shall  be  conclusive  evidence  thereof  from  and  after  the  expiration 
of  two  years  from  the  date  of  such  filing.  (Amended  by  L.  1915,  ch.  510, 
in  effect  May  3,  1915.) 

!■.  1915,  eh.  410. — An  act  to  annex  to  the  county  of  Kings  certain  territory,  now 
constituting  a  part  of  the  county  of  Queens,  and  designating  the  political  sub- 
divisions of  which  such  annexed  territory  shall  hereafter  constitute  a  part.  (In 
effect  Apr.  28,  1915.) 

§  1.  The  following  described  territory,  now  constituting  a  part  of  the 
county  of  Queens,  is  hereby  annexed  to  and  shall  hereafter  constitute  a  part 
of  the  county  of  Kings :  Beginning  at  a  point  formed  by  the  intersection 
of  the  present  boundary  line  between  Kings  and  Queens  counties  with 
the  westerly  line  or  side  of  Highland  park  at  Robert  place ;  thence  north- 
erly, westerly  and  northerly  again  along  the  boundary  line  of  Highland 
park  and  in  continuation  thereof  to  a  point  formed  by  the  intersection  of 
said  line  in  continuation  of  the  boundary  line  of  Highland  park  on  the 
westerly  side  thereof  and  the  boundary  line  between  Vermont  avenue  and 
the  Cemetery  of  the  Evergreen;  thence  along  said  boundary  line  of  the 
Cemetery  of  the  Evergreen  southwesterly  to  a  monument,  formed  by  the 
intersection  of  said  bouiidary  line  with  the  present  boundary  line  between 
Kings  and  Queens  counties ;  thence  southwesterly  along  the  present  bound- 
ary line  between  Bangs  and  Queens  counties  and  easterly  again  along  the 
present  boundary  line  between  Kings  and  Queens  counties  to  the  point  or 
place  of  beginning. 

§  2.  The  territory  annexed  to  the  county  of  Bangs  by  this  act  shall, 
after  this  act  takes  effect,  and  notwithstanding  any  other  provision  of  law, 
constitute  a  part  of  the  borough  of  Brooklyn,  the  seventh  municipal  court 
district  of  the  borough  of  Brooklyn,  the  twenty-sixth  ward  of  the  borough 
of  Brooklyn,  the  ninth  congressional  district,  the  tenth  senatorial  district, 
the  twenty-second  assembly  district  of  the  county  of  Kings  and  the  sixty- 
fourth  aldermanic  district  of  the  city  of  New  York,  and  shall  cease  to  be  a 
part  of  the  borough  of  Queens,  of  the  second  ward  of  the  borough  of 
Queens,  of  the  third  municipal  court  district  of  the  borough  of  Queens, 
of  the  second  congressional  district,  of  the  second  senatorial  district,  of 
the  third  assembly  district  of  the  county  of  Queens  and  of  the  sixty- 
seventh  aldermanic  district  of  the  city  of  New  York. 

COUNTY  CLERKS. 

Fees  in  Bronx.    See  Bronx  County. 

COUNTY  FARM  SCHOOLS. 
Establishment  and  control;   Education  I.,  §§   610-619b. 

COUNTY  JUDGES. 
Additional,  in  Kings  County;  County  I.,  {  230a. 
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§§  4,12.  General  powers  of  board  of  supervisors.  L.  1915,  ch.  243. 

COUJPTY  LAW. 

(L.  1909,  ch.  16.) 

§  4.    Actions  and  contracts  in  corporate  name. 

A  person  having  a  claim  against  a  county  may  either  sne  directly  upon  it  or 
present  it  to  the  hoard  of  supervisors  for  audit. — If  the  latter  course  is  pursued 
and  the  board  of  supervisors  refuse  to  audit  it,  two  courses  are  still  open,  one 
to  compel  an  audit  by  mandamus,  the  other  to  bring  an  action  directly  against 
the  county.  But  if  the  board  of  supervisors  pass  upon  a  claim  and  disallow  it, 
either  in  whole  or  in  part,  the  sole  remedy  is  to  review  the  determination,  if 
erroneous,  by  certiorari.  New  York  Catholic  Protectory  v.  Rockland  County 
(1914),  212  N.  Y.  311. 

A  complaint,  in  an  action  against  a  county,  which  alleges  that  the  plaintiff 
presented  its  claim  to  the  board  of  supervisors  of  the  defendant,  and  that  the  latter 
"did,  as  plaintiff  is  Informed  and  believes  .  .  .  wholly  disallow  said  claim,"  states 
no  cause  of  action,  for  the  reason  that  the  determination  of  the  board  of  supervisors 
is  conclusive  in  the  action.  New  York  Catholic  Protectory  v.  Rockland  County 
(1914),  212  N.  Y.  311,  distinguishing  Kennedy  v.  County  of  Queens,  17  App.  Dlv. 
250. 

§  12.    General  powers  of  board  of  supervisors. 

6.  Borrow  money  when  they  deem  it  necessary,  for  the  erection  or 
alteration  of  county  buildings,  and  for  the  purchase  of  sites  therefor,  on  the 
credit  of  the  county,  and  for  the  funding  of  any  debt  of  the  county  not 
represented  by  bonds,  and  issue  county  obligations  therefor,  and  for  other 
lawful  county  uses  and  purposes;  and  authorize  a  town  in  their  county 
to  borrow  money  for  town  uses  and  purposes  on  its  credit,  and  issue  its 
obligations  therefor,  when,  and  in  the  manner,  authorized  by  law. 
(Amended  by  L.  1915,  ch.  106,  in  effect  Mch.  24,  1915.) 

24.  The  board  of  supervisors  of  any  county,  except  Kings,  Queens, 
Livingston,  Monroe,  Cortland,  Westchester  and  Onondaga,  may,  in  their 
discretion,  provide  for  the  employment  of  a  stenographer  for  the  county 
court  thereof,  and  said  board  of  supervisors  must  fix  his  compensation  and 
provide  for  the  payment  thereof  in  the  same  manner  as  other  county 
expenses  are  paid.  (Amended  by  L.  1915,  ch.  91,  §  3,  in  effect  Mch.  19, 
1915.) 

32.  The  board  of  supervisors  in  any  county  in  which  the  poor  are  a 
town  charge  may  by  resolution  provide  that  a  soldier,  sailor  or  marine 
who  has  served  in  the  military  or  naval  service  of  the  United  States  and 
who  has  received  an  honorable  discharge  from  service,  or  his  family  or  the 
family  of  any  who  may  be  deceased  shall  be  relieved  and  provided  for 
as  a  county  charge.  Application  for  such  relief  and  the  granting  thereof 
shall  be  governed  by  sections  eighty,  eighty-one  and  eighty-two  of  the  poor 
law.     (Added  by  L.  1915,  ch.  243,  in  effect  Apr.  7,  1915.) 

32.  The  board  of  supervisors  of  any  county  containing  a  population 
of  less  than  one  hundred  thousand  and  adjoining  a  city  of  the  first  class 
may  authorize  the  establishment  of  a  plan  for  the  grades  of  streets,  ave- 
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nues  and  boulevards ;  the  alteration  of  such  plan  of  grades,  or  of  any  plan 
thereof,  which  shall  have  been  established  by  law ;  the  laying  out,  opening, 
grading,  construction,  closing  and  change  of  line,  or  of  the  width  of  any 
one  or  more  of  such  streets,  avenues  and  boulevards  or  any  other  streets, 
avenues  and  boulevards,  within  said  county,  or  any  part  or  parts  thereof, 
and  of  the  courtyards,  sidewalks  and  roadways ;  to  provide  for  the  estima- 
tion and  award  of  the  damages  to  be  sustained,  and  for  the  assessment  on 
property  intended  to  be  benefited  thereby,  and  fixing  assessment  districts 
therefor,  the  levying,  collection  and  payment  of  such  damages,  and  of  all 
other  charges  and  expenses  to  be  incurred,  or  which  may  be  necessary  in 
carrying  out  the  provisions  of  this  subdivision ;  the  laying  out  of  new  or 
additional  streets,  avenues  or  boulevards  according  to  a  general  scheme 
or  plan  for  the  improvement  of  highways  in  said  town,  the  acceptance 
by  town  officers  of  conveyances  of  land  for  public  highways,  naming  and 
changing  of  names  of  streets  and  avenues  within  the  said  county,  the  open- 
ing, laying  out,  grading,  construction,  closing  and  change  of  line  of  any 
street,  avenue  or  boulevard  within  the  county,  provided,  however,  that 
nothing  shall  be  done  hereunder  in  respect  to  or  concerning  any  street, 
avenue  or  boulevard  situated  within  an  incorporated  village,  without  the 
consent  of  the  board  of  trustees  of  such  incorporated  village.    The  provi- 
sions, however,  for  the  defraying  of  the  expenses  thereof  by  assessment  as 
herein  provided,  shall  only  be  exercised  on  the  petition  of  the  property 
owners  who  own  more  than  one-half  of  the  frontage  on  any  such  street, 
avenue  or  boulevard,  or  on  the  certificate  of  the  supervisor,  justices  of  the 
peace,  and  town  clerk  of  the  town  in  which  said  street,  avenue  or  boulevard 
is  located,  or  two-thirds  of  such  officers,  that  the  same  is  in  their  judgment 
proper  and  necessary  for  the  public  interest;  or  in  case  the  said  street, 
avenue,  or  boulevard,  in  respect  to  which  such  action  is  proposed  to  be 
taken,  shall  lie  in  two  or  more  towns,  on  a  like  certificate  of  such  town 
officers  of  each  of  said  towns,  or  two-third  *  of  all  of  them ;  provided,  how- 
ever, that  before  proceeding  to  make  any  such  certificate,  the  said  officers, 
or  such  number  of  them  as  aforesaid,  shall  give  ten  days'  notice  by  publica- 
tion in  one  of  the  weekly  papers  of  said  county  and  by  posting  in  six  public 
places  in  said  town,  or  in  each  of  said  towns,  of  the  time  and  place  at 
which  they  will  meet  for  the  purpose  of  considering  the  same,  at  which 
meeting  the  public  and  all  persons  interested  may  appear  and  be  heard  in 
/Nation  thereto;  and  provided  that  no  such  street  or  avenue  shall  be  laid 
nftt*  opened  or  constructed  upon  or  across  any  lands  heretofore  acquired 
yf  the  right  of  eminent  domain,  and  held  in  fee  for  depot  purposes  by  any 
<ailroad.     (Added  by  L.  1915,  ch.  679,  in  effect  May  22,  1915.) 

33.    Should  the  board  of  supervisors  of  any  county  containing  a  popu- 
lation of  less  than  one  hundred  thousand  and  adjoining  a  city  of  the  first 
at  any  time  deem  it  for  the  public  interest  to  acquire  title  to  lands 
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and  premises  required  for  any  streets,  highway  or  boulevard  heretofore  or 
hereafter  laid  out,  widened,  altered,  extended  or  otherwise  improved,  it 
may  acquire  the  same  by  dedication,  or  by  condemnation  under  the  con- 
demnation law,  provided,  however,  that  no  land  shall  be  acquired  for  any 
street,  highway  or  boulevard  in  an  incorporated  village  without  the  consent 
of  the  board  of  trustees  of  such  incorporated  village.    Such  board  may 
direct,  by  a  two-thirds  vote,  where  no  buildings  are  upon  the  lands,  that 
the  title  to  any  piece  or  parcel  of  land  lying  within  the  lines  of  any  such 
street,  highway,  or  boulevard  shall  be  vested  in  the  county  upon  the  date 
of  recovery  of  such  dedication  or  upon  the  date  of  the  filing  of  the  oath 
of  the  condemnation  commissioners  as  provided  in  the  condemnation  law, 
or  upon  a  specified  date  thereafter  and  where  there  are  buildings  upon 
such  lands,  upon  a  date  not  less  than  six  months  from  the  date  of  the  filing 
of  said  oath.    Thereafter,  when  the  condemnation  commissioners  shall  have 
taken  and  filed  said  oath,  upon  the  date  of  such  filing  or  upon  such  sub- 
sequent date  as  may  be  specified,  where  no  buildings  are  upon  such  lands 
and  where  there  are  buildings  upon  such  lands  upon  the  date  specified 
by  said  board  of  supervisors  either  before  or  after  the  filing  of  such  oath, 
the  same  being  not  less  than  six  months  from  the  date  of  said  filing,  the 
county  shall  become  and  be  seized  in  fee  of  said  lands,  tenements,  and 
hereditaments  in  the  said  resolution  mentioned,  that  shall  or  may  be  so 
required  as  aforesaid,  the  same  to  be  held,  appropriated,  converted  and 
used  to  and  for  such  purpose  accordingly,  in  like  manner  as  are  other  public 
streets  in  said  county.    In  such  cases  interest  at  the  legal  rate  upon  the 
sum  or  sums  to  which  the  owners,  lessees,  parties  or  persons  are  justly 
entitled  upon  the  date  of  the  vesting  of  title  in  the  county  as  aforesaid, 
from  said  date  to  the  date  of  the  report  of  the  commissioners  shall  be 
allowed  by  the  commissioners  as  a  part  of  the  compensation  to  which  such 
owners,  lessees,  parties  or  persons  are  entitled.    In  the  other  cases,  title,  as 
aforesaid,  shall  vest  in  the  county  upon  the  confirmation  by  the  court  of  the 
report  of  the  condemnation  commissioners.    Upon  the  vesting  of  title  as 
herein  provided,  the  county  or  any  person  or  persons  acting  under  its 
authority,  may  immediately,  or  at  any  time  thereafter  take  possession  of 
the  same,  or  any  part  or  parts  thereof,  without  any  suit  or  proceedings  at 
law  for  that  purpose.    The  title  acquired  by  the  county,  to  lands  and 
premises  required  for  a  street,  shall  be  in  trust,  and  such  lands   and 
premises  appropriated  and  kept  open  for,  or  as  part  of  a  public  street 
or  highway,  forever,  in  like  manner  as  the  other  streets  in  the  county. 
(Added  hy  L.  1915,  cfc.  679,  in  effect  May  22,  1915.) 

§  20.    Designation  of  newspapers  for  publication  of  session  laws. 

Designation  by  majority  of  newspaper  to  publish  Session  Laws. — Where  a  majority 
of  the  seven  Democratic  members  of  the  board  of  supervisors  of  Schenectady  county 
designated  the  Schenectady  Gazette  to  publish  the  Session  Laws,  concurrent  reso- 
lutions of  the  legislature  and  election  notices  for  the  year  1915,  and  filed  said 
designation  with  the  board  of  supervisors  who,  in  turn,  sent  to  the  secretary  of 
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state  the  proper  notice,  said  designation  is  not  illegal  because  one  of  the  super- 
visors voting  therefor,  though  employed  at  a  stated  salary  as  city  editor  of  the 
Gazette  by  the  corporation  which  publishes  it,  was  not  interested  therein  either 
as  a  stockholder,  officer  or  director.  A  designation  of  another  newspaper  thereafter 
made  by  three  of  the  seven  Democratic  members  of  the  board  of  supervisors  to 
publish  like  matter  is  not  legal  under  this  section.  People  ex  rel.  Crowe  v.  Peek 
(1914),  88  Misc.  230,  151  N.  Y.  Supp.  835. 

u  §  23.    Compensation  of  supervisors. — For  the  services  of  supervisors,  ex- 

cept in  the  counties  of  Albany,  Columbia,  Dutchess,  Orange,  Erie,  Herki- 
mer, Montgomery,  Niagara,  Oneida,  Onondaga,  Rensselaer,  Rockland,  Sara- 
toga, Schenectady,  Steuben,  Suffolk,  Ulster  and  Westchester,  each  super- 
visor shall  receive  from  the  county  compensation  at  the  rate  of  four  dol- 
lars per  day,  and  in  Broome  county  at  the  rate  of  five  dollars  per  day,  for 
each  calendar  day's  actual  attendance  at  the  sessions  of  their  respective 
boards,  and  mileage  at  the  rate  of  eight  cents  per  mile  for  once  going  and 
returning  from  his  residence  to  the  place  where  the  sessions  of  the  board 
shall  be  held,  by  the  most  usual  route,  for  each  regular  and  special  ses- 
sion. In  the  county  of  Allegany  each  supervisor  shall  receive  from  the 
county  compensation  at  the  rate  of  five  dollars  per  day  for  each  calendar 
day's  actual  attendance  at  the  sessions  of  the  board  of  supervisors  and 
mileage  at  the  rate  of  eight  cents  per  mile  for  once  going  and  returning 
every  week  during  any  regular  or  special  session  of  such  board  from  his 
place  of  residence  to  the  place  where  any  such  session  of  the  board  is  held. 
In  the  counties  of  Herkimer,  Niagara,  Rockland,  Saratoga,  Schenectady  and 
Steuben  each  supervisor  shall  receive  an  annual  salary,  in  the  county  of 
Herkimer  of  one  hundred  and  twenty  dollars  and  the  mileage  herein- 
above prescribed,  in  the  county  of  Niagara  of  four  hundred  dollars,  in 
the  county  of  Rockland  of  four  hundred  dollars,  in  the  county  of  Sara- 
toga of  three  hundred  dollars,  in  the  county  of  Schenectady  of  five  hun- 
dred dollars  and  in  the  county  of  Steuben  of  one  hundred  and  fifty  dol- 
lars, in  lieu  of  any  per  diem  compensation.  In  the  counties  of  Dutchess 
and  Orange  each  supervisor  shall  receive  an  annual  salary  from  the 
county  of  one  hundred  and  fifty  dollars  and  also  mileage  at  the  rate  of 
ten  cents  per  mile  for  going  and  returning,  once  in  each  week  during  the 
annual  session  of  the  board  of  supervisors  and  when  the  board  is  sitting 
as  a  board  of  county  canvassers,  by  the  most  usually  traveled  route,  from 

\  his  residence  to  the  place  where  the  sessions  of  the  board  shall  be  held, 

I  and  in  addition  thereto  compensation  at  the  rate  of  four  dollars  per  day 

;  and  mileage  as  hereinabove  provided  for  each  special  session  of  the  board 

which  he  attends ;  such  compensation  and  mileage  to  be  paid  by  the  county 
treasurer  on  the  last  day  of  the  annual  session  in  each  year.    In  the 

/  eotmty  of  Suffolk  each  supervisor  shall  receive  an  annual  salary  pf  one 

thousand  dollars  for  all  services  to  the  county  for  board  meetings  and 
^ooamittee  work,  in  lieu  of  any  per  diem  compensation.  He  shall  be  re- 
u&burBed  by  the  county  for  actual  expenses  to  and  from  board  and  com- 
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mittee  meetings.    In  the  county  of  Ulster  each  supervisor  shall  receive  an 
annual  salary  from  the  county  of  three  hundred  and  fifty  dollars,  and 
also  mileage  at  the  rate  of  eight  cents  per  mile  for  going  and  returning 
once  in  each  week  during  the  annual  session  of  the  board  of  supervisors, 
and  when  the  board  is  sitting  as  a  board  of  county  canvassers,  and  once 
in  going  and  returning  to  and  from  each  special  session  by  the  most  usu- 
ally traveled  route  from  his  residence  to  the  place  where  the  session  of 
the  board  shall  be  held,  and  in  addition  thereto  he  shall  receive  from  the 
county  while  actually  engaged  in  any  investigation  or  other  duty  which 
may  legally  be  committed  to  him  his  actual  expenses,  and  such  salary, 
mileage  and  expenses  shall  be  audited  and  paid  as  other  county  charges; 
and  such  compensation  shall  be  for  any  and  all  services  which  such  super- 
visor shall  render  to  the  county  and  in  lieu  of  all  per  diem  compensation, 
except  that  each  supervisor  may  be  allowed  for  his  services  in  making  a 
copy  of  the  assessment-roll  and  extending  taxes  as  hereinafter  provided. 
Each  supervisor,  except  in  the  counties  of  Albany,  Allegany,  Columbia, 
Dutchess,     Orange,    Erie,    Montgomery,    Niagara,    Oneida,     Onondaga, 
Rensselaer,  Saratoga,  Schenectady,  Suffolk  and  Westchester  may  also  re- 
ceive compensation  from  the  county  at  the  rate  of  four  dollars  per  day, 
and  in  Broome  county  at  the  rate  of  five  dollars  per  day,  while  actually 
engaged  in  any  investigation  or  other  duty  which  may  be  lawfully  com- 
mitted to  him  by  the  board,  except  for  services  rendered  when  the  board 
is  in  session  and,  if  such  investigation  or  duty  require  his  attendance  at  a 
place  away  from  his  residence,  and  five  miles  or  more  distant  from  the 
place  where  the  board  shall  hold  its  sessions,  his  actual  expenses  incurred 
therein.    Each  supervisor  in  the  counties  of  Dutchess,  Orange  and  Alle- 
gany shall  also  be  entitled  to  receive  in  addition  to  the  compensation  here- 
inabove provided,  to  be  paid  in  the  same  time  and  manner,  compensation 
at  the  rate  of  four  dollars  per  day  while  actually  engaged  in  any  investi- 
gation or  other  duty  which  may  be  lawfully  committed  to  him  by  the 
board  of  supervisors  of  his  county,  together  with  his  actual  expenses  in- 
curred therein.    No  other  compensation  or  allowance  shall  be  made  to 
any  supervisor  for  his  services,  except  such  as  shall  be  by  law  a  town 
charge,  except  that  in  the  counties  of  Niagara,  Herkimer,  Saint  Lawrence 
and  Saratoga  each  supervisor,  while  heretofore  or  hereafter  actually  en- 
gaged in  any  investigation,  or  in  the  performance  of  any  other  duty, 
which  shall  have  been  legally  delegated  to  him  by  the  board  of  supervisors, 
except  when  the  board  is  in  session,  shall  be  entitled  to  receive  in  addition 
to  the  compensation  hereinbefore  provided,  his  actual  expenses  incurred 
therein.    The  board  of  supervisors  of  any  county,  except  Saratoga  and 
Suffolk  counties,  may  also  allow  to  each  member  of  the  board  for  his 
services  in  making  a  copy  of  the  assessment-roll,  three  cents  for  each 
written  line  for  the  first  one  hundred  lines,  two  cents  per  line  for  the 
second  hundred  written  lines,  and  one  cent  per  line  for  all  written  lines 
in  excess  of  two  hundred,  and  one  cent  for  each  tax  actually  extended  by 
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him  on  the  tax-roll,  and,  if  there  be  more  than  one  item  of  tax  on  a  line  of 
the  tax-roll,  one  cent  for  computing  and  extending  the  total  of  such  items. 
The  board  of  supervisors  of  any  county  may  also  allow  to  each  member 
of  the  board  for  his  services  in  making  a  copy  of  the  tax-roll  for  delivery 
to  the  collector  compensation  at  the  rate  of  one-half  the  compensation 
authorized  for  making  a  copy  of  the  assessment  and  tax-rolls.  In  the 
county  of  Suffolk  the  extension  and  copying  of  the  tax-rolls  shall  be  per- 
formed by  clerks  and  be  a  town  charge.  (Amended  by  L.  1910,  ch,  279, 
L.  1911,  ch.  554,  L.  1912,  ch.  34,  L.  1913,  chs.  254  md  355,  L.  1914,  ch. 
357  and  L.  1915,  ch.  332.) 

L.  1915,  ch.  329,  §  9.  This  act  shall  take  effect  January  first,  nineteen  hun- 
dred and  sixteen,  except  the  provisions  thereof  for  an  annual  salary  of  supervisors 
in  Suffolk  county,  which  shall  take  effect  immediately. 

A  taxpayer's  action  to  recover,  on  behalf  of  a  county,  money  allowed  by  its  board 
of  supervisors  under  this  section  to  a  supervisor  for  copying  written  lines  of  the 
assessment  roll  of  his  town,  and  extending  certain  lines  of  the  tax  rolls,  based  on 
the  claim  that  defendant  was  allowed  and  paid  for  more  lines  than  he  had  in  fact 
copied  and  extended,  is  maintainable,  and  the  audit  of  the  board  of  supervisors 
is  not  conclusive.    Smith  v.  Hedges  (1914),  87  Misc.  439,  150  N.  T.  Supp.  899. 

§  42.  Supervisors  to  furnish  funds  for  necessaries  of  courts  of  records. — 
Subd.  1,  as  amended  by  L.  1913,  ch.  394,  amended  by  L.  1915,  ch.  443,  as 
follows: 

1.  Except  where  other  provision  is  made  therefor  by  law,  the  board  of 
supervisors  of  each  county  must  provide  each  court  of  record,  appointed 
to  be  held  therein,  with  proper  and  convenient  rooms  and  furniture,  to- 
gether with  attendants,  fuel,  lights,  telephone,  postage  and  stationery  suit- 
able and  sufficient  for  the  transaction  of  its  business.  If  the  supervisors 
shall  neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the  requisite 
provision;  and  the  expense  incurred  by  him  in  carrying  the  order  into 
effect,  when  certified  by  the  court,  is  a  county  charge. 

§  45.    Establishment  of  county  hospital  for  tuberculosis. — The  board  of 
supervisors  of  any  county  shall  have  power  by  a  majority  vote  to  estab- 
lish a  county  hospital  for  the  care  and  treatment  of  persons  suffering 
from  the  disease  known  as  tuberculosis;  or  it  may  submit  the  question  of 
establishing  such  a  hospital  to  the  voters  of  the  county  at  any  general 
election;  and  in  any  county  in  which  town  meetings  at  which  all  the 
voters  of  the  county  may  vote  are  held  in  the  spring  of  the  year,  the  board 
of  supervisors  of  such  a  county  shall  have  authority  also  to  submit  the 
question  of  establishing  such  a  hospital  at  said  town  meetings  to  the 
electors  of  the  county  who  are  qualified  to  vote  at  a  general  election. 
The  board  of  supervisors  shall  fix  the  sum  of  money  deemed  necessary  for 
the  establishment   of  said  hospital.    The   form  of  the  proposition  sub- 
mitted shall  read  as  follows:    "Shall  the  county  of appropriate 

the  sum  of dollars  for  the  establishment  of  a  tuberculosis  hos- 
pital 1"    The  election  notices  shall  state  that  the  proposition  will  be  voted 


138  COUNTY  LAW. 


|  45.  County  hospital  for  tuberculosis.  L.  1915,  ch.  427. 

upon  and  in  the  form  set  forth  above.  Provision  for  taking  such  vote 
and  for  the  canvassing  and  returning  of  the  result  shall  be  made  by  the 
duly  constituted  election  authorities. 

If  a  majority  of  the  voters  voting  on  such  proposition  shall  vote  in 
favor  thereof  then  such  hospital  shall  be  established  hereunder  and  the 
sum  of  money  named  in  the  said  proposition  shall  be  deemed  appropri- 
ated, and  it  shall  be  the  duty  of  the  board  of  supervisors  to  proceed  forth- 
with to  exercise  the  powers  and  authority  conferred  upon  it  in  this  sec- 
tion. 

When  the  board  of  supervisors  of  any  county  shall  have  voted  to  estab- 
lish such  hospital,  or  when  a  referendum  on  the  proposition  of  establish- 
ing such  a  hospital  in  a  county,  as  authorized  above,  shall  have  been 
carried,  the  board  of  supervisors  shall: 

1.    Purchase  or  lease  real  property  therefor,  or  acquire  such  real  prop- 
erty, and  easements  therein,  by  condemnation  proceedings,  in  the  man- 
ner prescribed  by  the  condemnation  law,  in  any  town,  city  or  village  in 
the  county.    After  the  presentation  of  the  petition  in  such  proceeding 
prescribed  in  section  three  thousand  three  hundred  and  sixty  of  the  code 
of  civil  procedure  and  the  filing  of  the  notice  of  pendency  of  action  pre- 
scribed in  section  three  thousand  three  hundred  and  eighty-one  thereof, 
said  board  of  supervisors  shall  be  and  become  seized  of  the  whole  or  such 
part  of  the  real  property  described  in  said  petition  to  be  so  acquired  for 
carrying  into  effect  the  provisions  of  this  act,  as  such  board  may,  by  reso- 
lution adopted  at  a  regular  or  special  session,  determine  to  be  necessary 
for  the  immediate  use,  and  such  board  for  and  in  the  name  of  such  county 
may  enter  upon,  occupy  and  use  such  real  property  so  described  and  re- 
quired for  such  purposes.    Such  resolution  shall  contain  a  description  of 
the  real  property  of  which  possession  is  to  be  taken  and  the  day  upon 
which  possession  will  be  taken.    Said  board  of  supervisors  shall  cause  a 
copy  of  such  resolution  to  be  filed  in  the  county  clerk's  office  of  the  county 
in  which  such  property  is  situate,  and  notice  of  the  adoption  thereof, 
with  a  copy  of  the  resolution  and  of  its  intention  to  take  possession  of  the 
premises  therein  described  on  a  day  certain,  also  therein  named,  to  be 
served,  either  personally  or  by  mail,  upon  the  owner  or  owners  of,  and 
persons  interested  in  such  real  property,  at  least  five  days  prior  to  the 
day  fixed  in  such  resolution  for  taking  possession.    From  the  time  of  the 
service  of  such  notice,  the  entry  upon  and  appropriation  by  the  county  of 
the  real  property  therein  described  for  the  purposes  provided  for  by  this 
act,  shall  be  deemed  complete,  and  such  notice  so  served  shall  be  conclusive 
evidence  of  such  entry  and  appropriation  and  of  the  quantity  and  bound- 
aries of  the  lands  appropriated.    The  board  of  supervisors  may  cause  a 
duplicate  copy  of  such  papers  so  served,  with  an  affidavit  of  due  service 
thereof  on  such  owner  or  person  interested,  to  be  recorded  in  the  books 
used  for  recording  deeds  in  the  office  of  the  county  clerk  of  its  county, 
and  the  record  of  such  notice  and  such  proof  of  service  shall  be  prima 
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facie  evidence  of  the  due  service  thereof.  Compensation  for  property 
thus  acquired  shall  be  made  in  such  condemnation  proceeding. 

2.    Erect  all  necessary  buildings  and  alter  any  buildings,  on  the  prop- 
erty when  acquired  for  the  use  of  said  hospital,  provided  that  the  plans 
for  such  erection  or  alteration  shall  first  be  approved  by  the  state  com- 
I  missioner  of  health. 

,  3.    Cause  to  be  assessed,  levied  and  collected  such  sums  of  money  as  it 

1  shall  deem  necessary  for  suitable  lands,  buildings  and  improvements  for 

said  hospital,  and  for  the  maintenance  thereof,  and  for  all  other  neces- 
sary expenditures  therefor;  and  to  borrow  money  for  the  erection  of  such 
hospital  and  for  the  purchase  of  a  site  therefor  on  the  credit  of  the  county, 
and  issue  county  obligations  therefor,  in  such  manner  as  it  may  do  for 
other  county  purposes. 

4.  Appoint  a  board  of  managers  for  said  hospital  as  hereinafter  pro- 
vided. 

5.  Accept  and  hold  in  trust  for  the  county,  any  grant  or  devise  of  land, 
or  any  gift  or  bequest  of  money  or  other  personal  property,  or  any  dona- 
tion to  be  applied,  principal  or  income,  or  both,  for  the  benefit  of  said 
hospital,  and  apply  the  same  in  accordance  with  the  terms  of  the  gift. 

6.  Whenever  it  shall  deem  it  in  the  public  interest  so  to  do,  and  not- 
withstanding the  provisions  of  any  other  general  or  special  act,  change  the 
location  of  such  hospital  and  acquire  a  new  site  by  purchase,  lease  or  con- 
demnation, as  provided  in  this  section,  and  establish  the  hospital  thereon. 
{Added  by  L.  1909,  ch.  341,  and  amended  by  L.  1913,  chs.  166,  379,  L. 

1914,  ch.  323,  and  L.  1915,  ch.  132,  in  effect  Mch.  9,  1915.    Subd.  6  added 

hy  L.  1915,  ch.  427,  in  effect  Apr.  28,  1915.) 

Tuberculosis  hospital;  referendum. — The  general  election  at  which  public  officers 
m*y  be  elected  referred  to  In  the  statute  authorizing  a  referendum  upon  the 
establishment  of  a  county  tuberculosis  hospital,  is  the  regular  fall  election  held 
on  the  Tuesday  next  succeeding  the  first  Monday  In  November.  Opinion  of 
Atty.  GenL,  Oct  9,  1914. 

The  Board  of  Supervisors  of  Jefferson  county  has  not  authority  to  submit  to 
toe  voters  of  the  county  the  question  of  establishing  a  county  hospital  for 
tuberculosis.    Opinion  of  Atty.  Genl.,  Aug.  13,  1914. 

§  47.  General  powers  and  duties  of  managers. — Subd.  1,  amended  by  L. 
^15,  ch.  132,  in  effect  Mch.  29,  1915,  as  follows: 

1.  Shall  elect  from  among  its  members,  a  president  and  one  or  more 
^e-presidents.  It  shall  appoint  a  superintendent  of  the  hospital  who 
shall  be  also  the  treasurer  and  secretary  of  the  board,  and  it  may  remove 
him  for  cause  stated  in  writing  and  after  an  opportunity  to  be  heard 
thereon  after  due  notice;  and  may  suspend  him  from  duty  pending  the 
(*kpoaition  of  such  charges.  Said  superintendent  shall  not  be  a  member 
°*  the  board  of  managers,  and  shall  be  a  graduate  of  an  incorporated 
medical  college,  with  an  experience  of  at  least  three  years  in  the  actual 
Practice  of  his  profession. 
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§  48.  General  powers  and  duties  of  superintendent — Subd.  5,  amended 
by  L.  1915,  ch.  132,  in  effect  Mch.  29,  1915,  as  follows: 

5.  Shall  receive  into  the  hospital  in  the  order  of  application  any  per- 
son found  to  be  suffering  from  tuberculosis  in  any  form  who  is  entitled  to 
admission  thereto  under  the  provisions  of  this  chapter,  excepting  that  if 
at  any  time  there  be  more  applications  for  admission  to  said  hospital  than 
there  are  vacant  beds  therein,  said  superintendent  shall  give  preference 
in  the  admission  of  patients  to  those  who  in  his  judgment,  after  an  in- 
quiry as  to  the  facts  and  circumstances,  are  more  likely  to  infect  members 
of  their  households  and  others,  in  each  instance  signing  and  placing 
among  the  permanent  records  of  the  hospital  a  statement  of  the  facts  and 
circumstances  upon  which  he  bases  his  judgment  as  to  the  likelihood  of 
transmitting  infection,  and  reporting  each  instance  at  the  next  meeting  of 
the  board  of  managers;  and  shall  also  receive  persons  from  other  counties 
as  hereinafter  provided.  Said  superintendent  shall  cause  to  be  kept 
proper  accounts  and  records  of  the  admission  of  all  patients,  their  name, 
age,  sex,  color,  marital  condition,  residence,  occupation  and  place  of  last 
employment. 

§  132-a.  Special  provisions  for  Monroe  county. — In  the  towns  of  Monroe 
county,  however,  instead  of  the  acts  or  omissions  contained  in  section  one 
hundred  and  thirty-two  of  this  chapter  being  subject  to  a  penalty  to  be 
recovered  in  an  action,  it  shall,  after  the  thirty-first  day  of  May,  nineteen 
hundred  and  fifteen,  be  a  misdemeanor  for  any  person  liable  to  pay  a 
registration  fee  in  any  of  such  towns  either  to  fail  to  pay  such  registra- 
tion fee  or  knowingly  to  permit  any  dog  owned  or  harbored  by  him  to  be 
at  large  without  wearing  a  tag  issued  by  the  town  or  village  clerk;  and 
upon  conviction  therefor  any  such  person  shall  be  punishable  by  a  fine  of 
not  less  than  ten  dollars  nor  more  than  fifty  dollars  or  by  imprisonment 
for  not  less  than  ten  days  nor  more  than  fifty  days  or  by  both  such  fine 
and  imprisonment.  Any  person  designated  by  the  board  of  supervisors  of 
such  county  or  any  deputy  sheriff  designated  by  the  sheriff  of  such  county 
must,  and  any  other  resident  of  such  county  may,  take  such  steps  as  may 
be  necessary  and  lawful  to  secure  the  conviction  of  any  such  guilty  person 
in  any  court  of  special  sessions  in  any  of  such  towns;  and  it  shall  be  the 
duty  of  the  magistrate  to  turn  over  forthwith  to  the  county  treasurer  any 
fines  so  collected.     (Added  by  L.  1915,  ch.  296,  in  effect  Apr.  14,  1915.) 

§  166.  County  clerk  may  complete  records  of  predecessor. — 1.  The 
county  clerk  of  any  county  of  this  state  upon  order  duly  made  by  the 
supreme  court  at  a  special  term  thereof  shall  hereafter  have  power  to  com- 
plete and  sign  and  certify  in  his  own  name,  adding  to  his  signature  the 
date  of  so  doing,  all  records  of  papers,  orders  and  minutes  of  proceedings 
of  any  court  of  which  he  is  the  clerk  or  ex  officio  clerk,  left  uncompleted 
or  unsigned  by  any  of  his  predecessors.  This  subdivision  shall  also  apply 
to  the  county  of  New  York. 
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2.  The  county  clerk  of  any  county  or  register  if  any  upon  an  order 
made  by  the  county  judge  or  by  a  justice  of  the  supreme  court  in  a 
county  in  which  there  is  no  county  judge  and  filed  with  such  clerk,  may 
complete  and  sign  all  uncompleted  or  unsigned  records  of  conveyances 
and  mortgages  of  real  estate  and  other  instruments  affecting  real  prop- 
erty filed  for  record  during  the  term  of  any  of  his  predecessors.  Such 
records  shall  be  signed  in  his  own  name.  (Amended  by  L.  1915,  ch.  246, 
f  in  effect  Apr.  9,  1915.) 

§  169.  Special  deputy  clerks. — 1.  In  every  county  other  than  the 
counties  of  Queens,  Westchester,  Dutchess,  Orange  and  Rockland  the 
county  clerk  may,  from  time  to  time,  by  an  instrument  in  writing,  filed  in 
his  office,  appoint,  and  at  pleasure  remove,  one  or  more  special  deputy 
clerks  to  attend  upon  any  or  all  of  the  terms  or  sittings  of  the  courts  of 
which  he  is  clerk,  and  in  any  county  having  a  population  of  more  than 
sixty  thousand  at  the  last  enumeration,  the  salary  of  such  special  deputy 
clerks  shall  be  fixed  by  the  board  of  supervisors  of  such  county,  and  when 
the  said  salary  shall  be  so  fixed  the  same  shall  be  paid  from  the  court  funds 
of  said  county  or  from  an  appropriation  made  therefor.  Each  person  so 
appointed  must,  before  he  enters  upon  the  duties  of  his  office,  subscribe 
and  file  in  the  clerk's  office  the  constitutional  oath  of  office;  and  he  possesses 
the  same  power  and  authority  as  the  clerk  at  any  sitting  or  term  of  the 
court  which  he  attends,  with  respect  to  the  business  transacted  thereat. 
The  salaries  of  special  deputy  clerks  and  assistants  appointed  in  Queens 
county  under  the  provisions  of  section  one  hundred  and  fifty-nine  of  the 
judiciary  law  shall  be  fixed  by  the  justice  residing  in  such  county  and 
shall  be  a  county  charge.  The  provisions  of  this  subdivision  shall  not  ap- 
ply to  the  first  or  second  judicial  departments. 

All  special  deputy  clerks  appointed  in  the  counties  of  Westchester, 
Dutchess,  Orange  and  Rockland,  constituting  the  ninth  judicial  district 
hereunder,  shall  be  appointed  by  the  justices  of  the  supreme  court  resid- 
ing in  said  district,  or  a  majority  of  them,  which  appointment  shall  be 
filed  in  writing  in  the  clerk's  office  of  the  county  affected  thereby,  and  the 
salaries  of  such  deputy  clerks  shall  be  fixed  by  the  justices  making  the 
appointment  and  paid  as  hereinbefore  provided.  The  provisions  of  this 
subdivision  shall  not  apply  to  the  first  or  second  judicial  departments,  ex- 
cept to  the  ninth  judicial  district.  (Amended  by  L.  1910,  ch.  694,  L. 
1913,  chs.  109,  367  and  637,  and  L.  1915,  ch.  345,  in  effect  Apr.  20,  1915.) 


§  203.  In  Erie,  Monroe,  Onondaga,  Bensselaer,  Niagara  *  and  Westchester 
comities. — The  district  attorney  of  Erie  county  may  appoint  in  and  for 
the  county  of  Erie,  in  the  manner  provided  in  the  last  section,  and  with 
like  powers,  such  number  of  assistants  as  shall  be  fixed  and  determined 
hy  resolution  of  the  board  of  supervisors  of  Erie  county.    All  of  the  per- 

*  So  in  original. 
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sons  so  appointed  shall  be  called  assistant  district  attorneys.    Each  of 
said  assistant  district  attorneys  shall  receive  such  salary  as  shall  be  fixed 
and  determined  by  said  board  of  supervisors.    The  district  attorney  shall 
designate  in  the  order  appointing  such  assistants  the  salary  which  each  of 
such  assistants  shall  receive,  subject,  however,  to  the  limitations  prescribed 
by  such  resolution  of  the  board  of  supervisors.    The  three  assistant  dis- 
trict attorneys  and  the  two  deputy  assistant  district  attorneys  now  in 
office  shall  continue  to  receive  the  same  salaries  that  are  now  paid  them 
until  the  board  of  supervisors  shall  by  resolution  fix  and  determine  the 
salaries  which  such  assistants  and  deputies  shall  receive  pursuant  to  the 
provisions  of  this  section.    Said  assistants  shall  severally  take  the  consti- 
tutional oath  of  office  before  entering  upon  the  duties  thereof;  and  the 
district  attorney  shall  be  responsible  for  their  acts.    Said  district  attor- 
ney  may  designate,  in  writing,  to  be  filed  in  the  office  of  the  clerk  of  said 
county,  one  of  his  said  assistants  to  be  the  acting  district  attorney  in  the 
absence  from  said  county  or  other  inability  of  said  district  attorney;  and 
the  assistant  so  designated  shall,  during  such  absence  or  inability  of  said 
district  attorney,  perform  the  duties  of  the  office.    Such  designation  may 
be  revoked  by  said  district  attorney  in  writing,  to  be  filed  in  said  county 
clerk's  office.    The  district  attorney  of  Monroe  county  may  appoint,  in 
and  for  the  county  of  Monroe,  in  the  manner  provided  in  the  last  section, 
and  with  like  powers,  three  assistants,  to  be  called  respectively,  the  first, 
second  and  third  assistant  district  attorneys,  and  two  deputy  assistants, 
to  be  called  respectively,  the  first  and  second  deputy  assistant  district 
attorneys,  who  shall  severally  take  the  constitutional  oath  of  office  before 
entering  upon  the  duties  thereof,  and  the  district  attorney  shall  be  re- 
sponsible for  their  acts.    In  Monroe  county  the  salaries  of  the  assistant 
district  attorneys  and  the  deputy  assistant  district  attorneys  shall  be  fixed 
by  the  board  of  supervisors  as  follows:    The  salary  of  the  first  assistant 
district  attorney  shall  be  not  less  than  two  thousand  dollars  per  year,  pay- 
able monthly ;  the  salary  of  the  second  assistant  district  attorney  shall  not 
be  less  than  eighteen  hundred  dollars  per  year,  payable  monthly;  the  sal- 
ary of  the  third  assistant  district  attorney  shall  not  be  less  than  sixteen 
hundred  dollars  per  year,  payable  monthly ;  the  salary  of  the  first  deputy 
assistant  district  attorney  shall  not  be  less  than  twelve  hundred  dollars 
per  year,  payable  monthly ;  the  salary  of  the  second  deputy  assistant  dis- 
trict attorney  shall  not  be  less  than  seven  hundred  and  twenty  dollars  per 
year,  payable  monthly;  and  until  the  salaries  of  said  officials  are  so  fixed 
by  the  board  of  supervisors,  they  shall  be  as  above  stated.    The  district 
attorney  of  Monroe  county  and  his  assistants  and  such  deputy  assistants 
shall  conduct,  on  the  part  of  the  people,  all  preliminary  examinations  in 
the  police  court  of  the  city  of  Rochester,  and,  subject  to  the  right  of  a 
complainant  to  appear  personally  or  by  attorney,  all  other  prosecutions 
for  crime  therein;  and  may  conduct  prosecutions  therein  for  violations 
of  the  penal  ordinances  of  the  said  city,  and  appeals  therefrom,  and  in 
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such  event  one-half  of  the  salary  of  such  first  deputy  shall  be  a  charge 
upon  the  city  of  Rochester  and  assessed  back  upon  said  city  by  the  board 
of  supervisors  of  Monroe  county;  but  the  corporation  counsel  of  the  said 
city  shall  have  the  power  to  prosecute  any  person  for  the  violation  of  an 
ordinance  and  to  conduct  proceedings  therefor,  or  an  appeal  therefrom. 
The  district  attorney  of  Onondaga  county  may  appoint  in  and  for  said 
county,  in  the  manner  provided  in  the  last  section,  and  with  like  powers, 
two  assistants,  to  be  called  respectively  the  first  and  second  assistant  dis- 
trict attorneys,  each  of  whom  shall  take  the  constitutional  oath  of  office 
before  entering  upon  the  duties  thereof;  and  the  district  attorney  of  said 
county  shall  be  responsible  for  their  acts.  The  district  attorney  of  West- 
chester county  may  appoint  in  and  for  the  county  of  Westchester,  in  the 
manner  provided  in  the  last  section,  and  with  like  powers,  two  assistants, 
to  be  called  respectively  the  first  and  second  assistant  district  attorney, 
who  shall  severally  take  the  constitutional  oath  of  office  before  entering  / 

upon  the  duties  thereof;  and  the  district  attorney  shall  be  responsible  for 
their  acts;  and  the  salary  of  each  shall  be  fixed  by  the  board  of  super- 
visors.   The  district  attorneys  of  the  counties  of  Erie,  Onondaga  and 
Monroe  may  also  appoint  a  person  to  act  as  interpreter  at  all  sessions  of 
the  grand  juries  of  such  counties  and  of  the  city  of  Buffalo,  whose  com- 
pensation shall  be  fixed  by  the  court  in  and  for  which  such  grand  jury 
may  be  empaneled.    The  district  attorneys  of  the  counties  of  Erie  and 
Monroe  shall  each  be  entitled  to  receive,  in  addition  to  their  salary,  all 
costs  collected  by  them  in  actions  and  proceedings  prosecuted  and  de- 
fended by  them.    The  county  judge,  or  the  special  county  judge,  of  the 
county  of  Monroe,  or  any  supreme  court  judge,  shall  have  power,  on  the 
application   of  the   district   attorney  of  Monroe   county,   to  order  and 
direct  the  county  treasurer  of  Monroe  county  to  pay  to  the  district 
attorney  any  sum  of  money  expended  or  incurred  by  him  in  the  per- 
formance of  his  duties  in  his  office,  and  the  county  judge  of  the  county 
of  Rensselaer,  or  any  supreme  court  judge,  shall  have  power,  on  the  appli- 
cation of  the  district  attorney  of  Rensselaer  county,  to  order  and  direct 
the  county  treasurer  of  Rensselaer  county  to  pay  to  the  district  attorney 
any  sum  of  money  expended  or  incurred  by  him  in  the  performance  of 
his  duties  in  his  office,  and  the  county  judge  of  the  county  of  Albany,  or 
any  supreme  court  judge,  shall  have  power,  on  the  application  of  the  dis- 
trict attorney  of  Albany  county,  to  order  and  direct  the  county  treasurer 
of  Albany  county  to  pay  to  the  district  attorney  of  such  county  any  sum 
of  money  expended  or  incurred  by  him  in  the  performance  of  his  duties 
in  his  office,  and  the  county  judge  of  Columbia  county,  or  any  judge  of 
the  supreme  court,  shall  have  power,  on.  the  application  of  the  district 
attorney  of  Columbia  county,  to  order  and  direct  the  county  treasurer  of 
Columbia  county  to  pay  to  the  district  attorney  of  such  county  any  sum  of 
money  expended  or  incurred  by  him  in  the  performance  of  his  duties  in 
office.    The  district  attorney  of  Niagara  county  shall  have  charge  of  and 
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conduct  on  the  part  of  the  people  all  preliminary  examinations  in  the 
police  courts  of  the  cities  of  Lockport,  North  Tonawanda  and  Niagara 
Falls,  either  in  person  or  by  his  assistant.  In  lieu  of  the  necessary  travel- 
ing expenses  and  other  disbursements  incurred  in  the  performance  of 
these  additional  duties,  either  by  himself  or  his  assistant  or  stenographer, 
the  district  attorney  of  Niagara  county  shall  receive  an  amount  to  be  fixed 
by  the  board  of  supervisors  of  Niagara  county  at  not  less  than  one  thou- 
sand two  hundred  dollars  per  annum,  payable  monthly  by  the  county 
treasurer  of  Niagara  county,  and  the  assistant  district  attorney  shall  re- 
ceive an  amount  to  be  fixed  by  the  board  of  supervisors  of  Niagara  county, 
at  not  less  than  five  hundred  dollars  per  annum,  payable  monthly  by  the 
county  treasurer  of  Niagara  county,  and  the  district  attorney's  stenog- 
rapher shall  receive  an  amount  to  be  fixed  by  the  board  of  supervisors  of 
Niagara  county  at  not  less  than  four  hundred  dollars  per  annum,  payable 
monthly  by  the  county  treasurer  of  Niagara  county.  Until  such  amount 
is  so  fixed  by  the  board  of  supervisors  it  shall  be  as  above  stated. 
(Amended  by  L.  1911,  ch.  95,  L.  1912,  ch.  544,  and  L.  1915,  ch.  140,  in 
effect  Mch.  30,  1915.) 

§  217.  Appointment  of  county  comptroller  as  auditor. — The  board  of 
supervisors  may,  in  any  county  where  a  county  comptroller  has  been 
elected  as  provided  by  article  fourteen-a  of  this  chapter,  by  resolution 
duly  adopted  appoint  such  county  comptroller  as  county  auditor  with  the 
powers  and  duties  specified  in  this  article  and  fix  his  term  of  office  not  to 
exceed  however  the  term  for  which  such  comptroller  has  been  elected  or 
appointed,  but  without  any  further  compensation  than  that  which  is  pro- 
vided for  such  official  as  county  comptroller.  Such  official  when  so  ap- 
pointed shall  still  be  designated  and  known  as  the  county  comptroller,  and 
shall  perform  all  the  duties  and  have  all  the  powers  of  a  county  auditor 
in  addition  to  the  powers  and  duties  of  a  county  comptroller,  and  in  addi- 
tion shall  have  the  power  to  appoint  a  deputy  whose  compensation  shall 
be  fixed  by  the  board  of  supervisors  and  paid  as  the  salaries  of  other 
county  officers  are  paid,  and  who  shall  perform  such  duties  as  the  comp- 
troller may  assign  to  him  and  shall  also  perform  all  the  duties  of  the 
comptroller  when  he  shall  be  absent  or  incapable  of  performing  the  duties 
thereof,  or  when  the  office  shall  be  vacant,  until  it  shall  be  filled.  Where 
the  county  comptroller  of  any  county  has  been  appointed  auditor  as 
herein  provided  it.  shall  not  be  necessary  for  the  claims  examined  by  him 
to  be  presented  to  the  board  of  supervisors  for  audit  except  as  provided 
by  section  two  hundred  and  sixteen  of  this  act,  and  all  orders  or  warrants 
for  the  payment  of  any  claims  or  accounts  examined  and  audited  by  the 
county  comptroller  appointed  auditor  as  aforesaid  shall  be  paid  by  war- 
rants issued  by  the  county  comptroller  upon  the  county  treasurer.  (Added 
by  L.  1915,  ch.  38,  in  effect  Mch.  9,  1915.) 
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§  220.    Election,  appointment  and  term  of  superintendents  of  the  poor. 

The  office  of  superintendent  of  the  poor  is  a  statutory  office,  and  must  be  filled 
in  the  manner  provided  by  this  section;  section  38  of  the  Public  Officers  Law, 
relating  to  the  filling  of  vacancies  by  appointment,  has  no  application.  Close  v. 
Burden   (1914),  163  App.  Div.  83,  1481  N.  Y.  Supp.  773. 

§  230-a.  Additional  county  judge  in  Kings  county. — From  and  after 
the  passage  of  this  act  there  shall  be  an  additional  county  judge,  in  the 
county  of  Kings,  making  the  number  of  county  judges  in  said  county, 
five  instead  of  four  as  heretofore  provided.  This  additional  county  judge 
shall  receive  the  same  compensation  as  the  other  county  judges  in  Kings 
county.  The  powers,  duties  and  jurisdiction  of  such  additional  county 
judge  shall  be  co-ordinate  and  co-equal  with  the  county  judges  of  such 
county  now  in  office.     (Added  by  L.  1915,  ch.  83,  in  effect  Mch.  19,  1915.) 

§  240.    County  charges. 

Expense  of  prosecution  resulting  in  removal  of  sheriff;  when  counsel  fees  are 
county  charge. — The  reasonable  expense  of  residents  of  a  county  in  employing 
counsel  to  prosecute  before  the  Governor  a  proceeding  voluntarily  brought  by 
them,  resulting  in  the  removal  of  a  sheriff  from  office  upon  the  ground  that  he 
was  unfit  to  discharge  his  duties,  is  an  expense  for  a  county  or  public  purpose 
within  the  meaning  of  this  section  and  the  board  of  supervisors  of  the  county 
will  be  required  by  mandamus  to  audit  such  claim  as  a  county  charge.  It  seems, 
that  if  the  accusation  against  such  officer  were  frivolous  or  not  presented  in 
good  faith,  the  expense  of  the  prosecution  would  not  be  a  county  charge,  and 
that  the  audit  thereof  would  be  a  gift  and  within  the  prohibition  of  section 
10  of  article  8  of  the  State  Constitution.  People  ex  rel.  Nash  v.  Board  of 
Supervisors  (1914),  164  App.  Div.  89,  149  N.  Y.  Supp.  672. 

COUBT  OF  CLAIMS. 
Code  of  Civil  Prooednre. 

§  263.     Court  of  claims. — The  board  of  claims  is  hereby  abolished  and  the 
court  of  claims  re-established.     Such  court  shall  consist  of  three  judges, 
to  be  known  as  judges  of  the  court  of  claims,  who  shall  be  appointed  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate.    The 
judges  first  appointed  shall  be  appointed  for  terms  of  three,  six  and  nine 
ye&xrs,  respectively,  from  the  first  day  of  January  of  the  calendar  year  in 
whicli  such  appointments  shall  be  made.     Thereafter  the  full  term  of 
office  of  each  judge  shall  be  nine  years.    Whenever  the  term  of  office  of  a 
ju&fg-e  shall  expire,  or  his  office  become  vacant  from  any  cause,  his  suc- 
cessor shall  be  appointed  for  the  unexpired  term.    Notwithstanding  the 
provisions  of  section  five  of  the  public  officers  law,  a  judge  of  the  court  of 
claims  shall  hold  over  and  continue  to  discharge  the  duties  of  his  office, 
alter  the  expiration  of  the  term  for  which  he  shall  have  been  chosen,  until 
"bis  successor  shall  be  chosen  and  qualified,  but  after  the  expiration  of 
such,  term  the  office  shall  be  deemed  vacant  for  the  purpose  of  choosing  his 
successor.    By  an  order  to  be  filed  in  the  office  of  the  secretary  of  state, 
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the  governor  shall  designate  one  of  the  judges  as  presiding  judge,  who 
shall  act  as  such  during  his  term,  and  thereafter  upon  the  appointment  of 
his  successor,  the  governor  shall  designate  such  successor  or  any  other 
judge  of  the  court  as  presiding  judge,  who  shall  act  as  such  during  his 
term.  The  office  of  commissioner  of  claims  is  hereby  abolished,  but  the 
commissioners  now  in  office  shall  continue  to  have  the  powers  and  duties 
of  commissioners  of  claims  until  the  appointment  and  qualification  of 
judges  of  the  court  of  claims,  except  that  after  this  section  as  amended 
takes  effect  and  until  the  appointment  and  qualification  of  judges  of  the 
court  of  claims  they  shall  not  hear,  try  or  determine  any  claim,  or  enter- 
tain a  motion  or  make  an  order  affecting  the  substantial  rights  or*  a 
party.  During  the  period  of  three  months  after  the  first  appointment 
and  qualification  of  judges  hereunder,  such  commissioners  shall  have  power 
to  determine  and  dispose  of  questions,  claims  and  matters  which  shall  have 
been  finally  submitted  to  and  heard  by  such  board  on  or  before  January 
twenty-third,  nineteen  hundred  and  fifteen,  in  the  same  manner  and  with 
the  same  effect  as  if  such  board  had  not  been  abolished.  Such  commis- 
sioners shall  for  their  services  rendered  during  such  period  of  three 
months  receive  compensation  at  the  rate  of  five  hundred  dollars  per  month. 
A  judge  of  the  court  of  claims,  appointed  under  the  provisions  of  this  sec- 
tion, as  amended,  must  be  an  attorney  and  counselor-at-law  admitted  to 
practice  in  the  courts  of  this  state,  of  at  least  ten  years'  experience  in 
practice.  A  judge  shall  not  during  his  term  of  office  practice  the  profes- 
sion of  law,  or  act  as  referee  in  any  action  or  proceeding  in  any  court  of 
this  state.  A  judge  shall  not  hold  any  other  office  or  public  trust  to  which 
any  salary  or  compensation  is  attached,  nor  serve  as  a  member  of  any 
political  committee.  Except  as  herein  otherwise  provided,  the  judges  ap- 
pointed under  this  section  shall  have  jurisdiction  to  hear  and  determine  all 
matters  pending  in  the  court  of  claims  at  the  time  they  shall  take  office, 
and  all  matters  pending  in  the  board  of  claims  at  the  time  when  this 
section,  as  amended  takes  effect,  shall  be  heard  and  determined  by  the 
court  of  claims.  But  if  any  matter  or  claim  be  left  undisposed  of  by 
the  commissioners  of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore  enacted 
or  enacted  at  the  legislative  session  of  the  year  nineteen  hundred  and  fif- 
teen, reference  is  made  to  the  board  of  claims  or  any  officer  thereof,  the 
same  shall  be  deemed  to  refer  to  and  mean  the  court  of  claims  or  an  officer 
thereof.  A  determination  of  the  board  of  claims,  heretofore  rendered 
shall  have  the  same  force  and  effect  and  be  subjected  to  the  same  procedure 
as  provided  in  this  article  for  a  judgment.  (Amended  by  L.  1915,  ch.  1, 
in  effect  Jan.  28,  1915.) 

L.  1915,  oh.  100,  §  2.    The  provisions  of  section  two  hundred  and  sixty-three  of 
the  code  of  civil  procedure,  as  amended  by  chapter  one  of  the  laws  of  nineteen 


*  So  in  original. 


COURT  OP  CLAIMS.  147 


L.  1915,  ch.  1.  Jurisdiction.  Code  CIy.  Pro.  |  264. 

hundred  and  fifteen,  in  relation  to  the  qualification  of  judges  of  the  court  of 
claims,  shall  not  prevent  a  judge  of  such  court  from  serving  as  a  member  of  a 
constitutional  convention  and  receiving  the  salary  or  compensation  attached  to 
such  office. 

§  264.    Jurisdiction. — The  court  of  claims  possesses  all  of  the  powers  and 
jurisdiction  of  the  former  board  of  claims.    It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  state,  including  a  claim  of  an 
executor  or  administrator  of  a  decedent  who  left  him  or  her  surviving  a 
husband,  wife  or  next  of  kin,  for  damages  for  a  wrongful  act,  neglect  or 
default,  on  the  part  of  the  state  by  which  the  decedent's  death  was  caused, 
which  shall  have  accrued  within  two  years  before  the  filing  of  such  claim 
and  the  state  hereby  consents,  in  all  such  claims,  to  have  its  liability 
determined.    It  may  also  hear  and  determine  any  claim  on  the  part  of 
the  state  against  the  claimant,  or  against  his  assignor  at  the  time  of  the 
assignment,  and  must  render  judgment  for  such  sum  as  should  be  paid 
by  or  to  the  state.    But  the  court  has  no  jurisdiction  of  a  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination  except 
where  the  claim  is  founded  upon  express  contract  and  such  claim,  or 
some  part  thereof,  has  been  rejected  by  such  tribunal  or  officer.    In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no  award  shall  be 
made  on  any  claim  against  the  state  except  upon  such  legal  evidence  as 
would  establish  liability  against  an  individual  or  corporation  in  a  court 
of  law  or  equity.    No  claim  other  than  for  the  appropriation  of  land  shall 
be  maintained  against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk  of  the 
court  of  claims  and  with  the  attorney-general  a  written  notice  of  inten- 
tion to  file  a  claim  against  the  state,  stating  the  time  when,  and  the  place 
where  such  claim  arose  and  in  detail  the  nature  of  the  same,  which  notice 
shall  be  signed  and  verified  by  the  claimant  before  an  officer  authorized 
to  administer  oaths.    The  attorney-general  may  require  any  person  filing 
such  a  notice  of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that  purpose 
tr#ixin  the  county  of  the  claimant's  residence,  relating  to  such  claim,  and 
when  so  sworn,  to  answer  orally  as  to  any  facts  relative  to  the  justness 
of  a*a.ch  claim.    Willful  false  swearing  before  the  attorney-general  or  dep- 
uty    attorney-general  is  perjury  and  punishable  as  such.    Provided  fur- 
ther^ that  nothing  herein  contained  shall  be  construed  to  allow  the  court  to 
hear  any  claim  which  as  between  citizens  of  the  state  would  be  barred  by 
lapse  of  time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
conr-t  or  board  has  had  jurisdiction  and  which  was  barred  by  lapse  of  time 
at  the  date  when  this  section,  as  amended,  takes  effect.    Provided  further, 
that  the  court  shall  have  jurisdiction,  and  may  hear  and  determine  all 
claims  accrued  and  actually  filed  at  any  time  prior  to  September  first,  nine- 
teen hundred  and  twelve,  and  filed  within  two  years  from  the  time  they  ac- 
crued, though  no  notice  of  intention  to  file  was  given,  as  required  by  this 
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section,  if  such  claims  when  filed  were  not  barred  by  lapse  of  time  and  the 
court  or  board  had  jurisdiction  and  authority  to  hear  and  determine  the 
same  except  for  the  lack  of  such  notice ;  and  such  jurisdiction  shall  attach 
without  refiling  or  previous  notice.  (Amended  by  L.  1915.  ch.  1,  in  effect 
Jan.  28,  1915.) 

§  265.  Rules  and  procedure. — The  court  may  establish  rules  for  its 
government,  and  the  regulation  of  practice  therein;  prescribe  the  forms 
and  methods  of  procedure  before  it,  vacate  or  modify  judgments  and 
grant  new  trials,  and  except  as  otherwise  provided  in  said  rules  and  regula- 
tions, or  the  code  of  civil  procedure,  the  practice  shall  be  the  same  as  in 
the  supreme  court.  Rules  of  the  board  of  claims  or  former  court  of  claims, 
now  in  force,  shall  continue  to  be  the  rules  of  the  court  of  claims  until 
changed  by  such  court.  (Amended  by  L.  1915,  ch.  1,  in  effect  Jan.  28, 
1915.) 

§  266  Officers. — The  court  of  claims  shall  appoint  and  may  at  pleasure 
remove,  a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also  act 
as  messenger;  and  they  shall  perform  such  duties  as  the  court  may  pre- 
scribe. Before  entering  upon  the  duties  of  his  office,  the  clerk  shall  make 
and  file  in  the  office  of  the  comptroller,  a  bond  for  the  faithful  performance 
of  his  duties  in  an  amount  and  with  sufficient  sureties  to  be  approved  by 
at  least  two  of  the  judges,  which  approval  shall  be  endorsed  on  said  bond. 
The  court  may  also  appoint  such  other  employees  as  may  be  needed.  The 
clerk  and  stenographer  appointed  by  the  board  of  claims  are  continued 
as  such  officers  and  employees  of  the  court  of  claims  until  the  appoint- 
ment and  qualification  of  their  successors.  (Amended  by  L.  1915,  ch.  1, 
in  effect  Jan.  28,  1915.) 

§  268.  Sessions;  duty  of  sheriff. — The  court  shall  hold  at  least  eight 
sessions  each  year,  and  unless  otherwise  ordered  by  the  court  shall  be  held 
as  follows:  On  the  fourth  Monday  of  January  at  the  city  of  Albany; 
on  the  third  .Monday  of  February  at  the  city  of  Syracuse ;  on  the  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of  April 
at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at  the  city  of 
Rochester;  on  the  third  Monday  of  June  at  the  city  of  Buffalo;  on 
the  fourth  Monday  of  September  at  the  city  of  Albany;  on  the  fourth 
Monday  of  November  at  the  city  of  Albany,  and  it  may  also  hold  adjourned 
or  special  sessions  at  such  other  times  and  places  in  the  state  as  it  may 
determine.  It  may  also  hold  a  session  and  take  testimony  where  the 
claimant  resides  or  where  the  claim  is  alleged  to  have  arisen,  or  in  the 
vicinity,  and  may  view  any  premises  affected  by  the  proceedings,  and  in 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  which  shall 
exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the  court,  or  the  judge 
or  judges  hearing  the  claim,  to  view  the  premises  affected  by  the  appropria- 
tion.   The  sheriff  of  any  county,  except  Albany,  shall  furnish  for  the  use 
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of  the  court  suitable  rooms  in  the  court  house  of  his  county  for  any  session 
ordered  to  be  held  thereat  and  shall  if  required  attend  said  session.  His 
fees  for  attendance  shall  be  paid  out  of  the  contingent  fund  of  the  court  at 
the  same  rate  as  for  attending  a  term  of  the  supreme  court  in  that  county. 

A  session  of  the  court  may  be  conducted  and  testimony  and  proof  taken 
and  arguments  heard  thereat,  by  one  or  more  judges  to  be  designated  by 
the  presiding  judge ;  but  no  determination  or  judgment  of  the  court  shall 
be  rendered  except  upon  the  concurrence  of  at  least  two  of  the  judges  of 
the  court.    Not  more  than  three  judges  shall  sit  in  any  case. 

Adjourned  or  special  sessions  of  the  board  of  claims  heretofore  designated 
to  be  hereafter  held,  shall  be  held  as  sessions  of  the  court  of  claims  unless 
such  court  shall  cancel  such  designations.  (Amended  by  L.  1915,  ch.  1, 
in  effect  Jan.  1,  1915,  and  L.  1915,  ch.  100,  in  effect  Mch.  19,  1915.) 

§  279.  Salaries  and  expenses  of  judges. — Each  judge  of  the  court  of 
claims  shall  receive  an  annual  compensation  of  eight  thousand  dollars, 
payable  monthly,  and  all  actual  and  necessary  traveling  and  other  ex- 
penses and  disbursements  incurred  or  made  by  them  in  the  discharge  of 
their  official  duties  elsewhere  than  in  Albany,  payable  monthly,  by  the 
state  treasurer  on  the  audit  and  warrant  of  the  comptroller.  (Amended 
by  L.  1915,  ch.  1,  in  effect  Jem.  28,  1915.) 

§  280.  Salaries  of  officers  of  court  of  claims. — Each  officer  of  the  court 
of  claims  shall  receive  an  annual  salary,  payable  monthly,  and  other  com- 
pensation as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks,  two  thou- 
sand five  hundred  dollars  and  five  cents  a  folio  for  copies  of  minutes  and 
testimony  furnished  at  the  request  of  the  claimant. 

3.  The  attendant,  including  his  services  as  messenger,  twelve  hundred 
dollars. 

4.    The  clerk,  court  stenographers  and  attendant  shall  be  paid  their 
Bctoal  expenses  while  in  the  discharge  of  their  respective  duties,  else- 
where than  in  the  city  of  Albany,  to  be  audited  by  the  court  and  paid 
from  the  contingent  fund.    No  charge  shall  be  made  against  the  state  by 
the    clerk  or  the  stenographer  for  copies  of  minutes,  testimony  or  papers, 
famished  to  the  attorney-general  or  to  the  court  or  filed  in  the  office  of  the 
clerfr.      (Amended  by  L.  1915,  ch.  1,  in  effect  J<m.  1,  1915,  and  L.  1915, 
<*-   XO0,  in  effect  Mch.  19,  1915.) 

§    S&82.    Additional  judges. — The   number  of   judges   to   constitute   the 

couirfc    of  claims  may  be  increased  to  not  more  than  five  as  provided  by 

this     section.     If  the  attorney-general  shall  at   any  time  certify  to  the 

80ve*mor  in  writing  that  the  accumulation  of  business  in  the  court  of 

Aaiuas  requires  for  the  disposal  thereof  an  additional  judge  or  judges, 

^^ifying  the  number,  not  more  than  two,  the  governor  may  appoint, 
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by  and  with  the  advice  and  consent  of  the  senate,  such  additional  judge 
or  judges,  each  of  whom  shall  be  an  attorney  and  counselor-at-law,  ad- 
mitted to  practice  in  the  courts  of  this  state  of  at  least  ten  years'  ex- 
perience in  practice.  The  terms*  of  any  such  additional  judge  shall 
expire  January  first,  nineteen  hundred  and  eighteen.  If  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term  in  the  office  of  any  such  ad- 
ditional judge,  his  successor  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  for  the  unexpired  term  of  his 
predecessor  in  office.  If  at  any  time  prior  to  January  first,  nineteen 
hundred  and  eighteen,  it  appears  to  the  satisfaction  of  the  governor  that 
the  necessity  for  having  any  such  additional  judge  no  longer  exists,  he  may 
file  a  certificate  to  such  effect  in  the  office  of  the  secretary  of  state  and 
thereupon  the  term  of  such  additional  judge  shall  expire.  Such  an  ad- 
ditional judge  shall,  during  his  term  of  office,  receive  the  same  compensa- 
tion and  be  allowed  his  expenses,  payable  at  the  same  time  and  in  the  same 
manner  as  a  judge  of  the  court  of  claims.  Except  as  herein  provided  the 
provisions  of  section  two  hundred  and  sixty-three  relating  to  judges  of 
the  court  of  claims  shall  apply  to  any  such  additional  judge.  (Amended 
by  L.  1915,  ch.  1,  in  effect  Jan.  28,  1915.) 

CBEDIT  UNIONS. 
General  powers;  Banking  I.,  |  453. 

DEBTOB  AND  CREDITOR  LAW. 

(L.  1909,  ch.  17.) 

§  12.  Notices  to  parties  interested  in  the  estate  as  creditors  or  other- 
wise.— Parties  interested  in  the  estate  as  creditors,  or  parties  otherwise 
interested,  if  the  judge  so  directs,  shall  have  at  least  ten  days'  notice  by 
mail  to  their  respective  addresses  as  they  appear  in  the  schedule  filed  by 
the  assignor,  or  at  such  other  addresses  as  they  shall  have  filed  with  the  as- 
signee, of  (a)  all  proposed  sales  of  property,  (b)  the  declaration  and  time 
of  payment  of  dividends,  (c)  the  filing  of  the  final  account  of  the  assignee 
and  of  the  hearing  thereon,  (d)  the  proposed  compromise  of  any  con- 
troversy. Such  notice  may  be  published  as  the  judge  shall  direct  and  must 
be  returnable  in  court. 

The  judge  may  cause  such  notices  to  be  sent  or  published  on  the  peti- 
tion of  the  assignee  at  any  time  ofter  the  assignment,  or  on  petition  of 
any  other  person  interested  in  the  estate,  at  any  time  after  the  lapse  -of 
sixty  days  from  the  filing  of  such  assignment,  or  where  an  assignee  has 
been  removed  and  ordered  to  account  as  hereinbefore  provided  on  the 
petition  of  a  creditor,  or  an  assignee's  surety,  or  assignor,  and  on  good 
cause  being  shown,  the  judge  may  grant  an  order  directing  the  assignee 

•So  In  original 
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L 1915,  ch.  469.  Wages;  compositions.  §§  27,150,230. 

to  show  cause  at  the  time  specified  why  a  sale  of  the  property  should  not 
be  had  or  a  dividend  should  not  be  paid,  or  a  settlement  of  his  account 
should  not  be  had,  or  such  other  matters  as  in  the  opinion  of  the  judge 
should  be  disposed  of. 

Upon  the  hearing  and  determination  of  such  order  to  show  cause  the 
judge  may  make  such  order  in  the  premises  as  justice  requires.  (Added 
by  L.  1914,  ch.  360,  and  amended  by  L.  1915,  ch.  469,  in  effect  Apr.  30, 
1915.) 

§  27.    Wages  preferred  claims. 

Employees  entitled  to  preference. — An  employee  of  an  assignor  is  entitled  to  be 
scheduled  as  a  preferred  creditor  for  salary  due  at  the  date  of  the  assignment, 
and  also  for  amounts  due  on  notes  executed  prior  to  the  assignment  in  payment 
of  monthly  bonuses,  but  not  due  until  after  the  date  of  the  assignment.  Such 
notes  should  be  considered  as  "actually  owing"  within  the  meaning  of  the 
statute,  although  not  presently  payable.  Strauss  t.  Morrison  (1914),  165  App. 
Div.  163,  150  N.  Y.  Supp.  586. 

§  150.    Discharge  of  bankrupt  from  judgment. 

Judgment  on  forfeited  ball  bond  not  dischargeable. — A  bankrupt  is  not  entitled 
under  this  section  to  have  a  judgment  on  a  forfeited  bail  bond  discharged  of 
record.    Matter  of  Weber  (1914),  212  N.  Y.  290. 

§  230.    Compositions  by  joint  debtors. 

Release  of  joint  tort  feasors  from  judgment  for  fraud  and  deceit,  reserving  rights 
against  other  tort  feasors. — A  release  under  seal  of  certain  defendants  from  lia- 
bility under  a  judgment  for  fraud  and  deceit,  expressly  reserving  the  plaintiff's 
rights  against  the  other  defendants,  does  not  discharge  the  latter.  A  release  with 
such  a  reservation  will  be  construed  as  a  covenant  not  to  further  pursue  the  party 
who  has  been  released.  It  seems,  that  upon  the  rendition  of  the  judgment  de- 
fendants' obligation  to  plaintiff  was  transferred  technically  into  a  contract  liability 
to  which  sections  230  to  233  of  the  Debtor  and  Creditor  Law  apply.  Mecum  v. 
Becker  (1914),  164  App.  Div.  852,  149  N.  Y.  Supp.  974. 
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14, 17, 19, 21.  Execution  of  will. 


DECEDENT  ESTATE  LAW. 

(L.  1909,  ch.  18.) 

§  14.    Wills  of  real  estate,  how  construed. 

See  generally,  Hirsch  y.  Bucki  (1914),  162  App.  Diy.  659,  664,  148  N.  Y.  Supp. 
214. 

§  17.    Devises  or  bequests  to  certain  societies. 

Construction  of  will;  bequests  and  devises  adjudged  Talid. — Where  by  the  will 
of  an  unmarried  testatrix  all  of  her  small  estate,  both  real  and  personal,  was 
given  to  her  executors  in  trust  to  pay  or  apply  the  income  thereof  to  her  sister, 
an  incompetent,  during  her  life,  with  power  in  the  trustees  to  consume  the  corpus 
by  the  application  of  the  principal  to  said  sister,  but  at  the  rate  of  a  certain  sum 
per  annum,  in  addition  to  the  income  payable  to  her,  with  remainder  oyer  to 
three  charitable  or  benevolent  corporations,  a  contention  that  the  will  contravenes 
section  17  of  the  Decedent  Estate  Law,  as  it  carries  more  than  one-half  of  the 
estate  after  payment  of  debts  to  such  corporations,  is  untenable  and  the  bequests 
and  devises  will  be  adjudged  valid.  Matter  of  Dunlap  (1914),  86  Misc.  372,  148 
N.  Y.  Supp.  431. 

§  19.    Devises  or  bequests  to  certain  corporations. 

Bequests  to  oertain  oharitable  corporations. — Bequests  by  a  testator  who  died 
two  weeks  after  making  his  will  to  benevolent,  charitable,  etc.,  societies  in- 
corporated under  chapter  319  of  the  Laws  of  1848  and  the  acts  amendatory  thereof 
are  void  under  this  section,  which  declares  that  a  devise  or  bequest  to  any  such 
corporation  shall  not  be  valid  unless  the  will  by  which  it  is  given  shall  have  been 
executed  at  least  two  months  prior  to  the  death  of  the  testator.  Such  a  bequest 
to  a  corporation  chartered  by  special  act  for  religious,  charitable  and  missionary 
purposes  and  subject  to  the  provisions  of  said  statute  of  1848  is  invalid  under  this 
section.  An  association  incorporated  under  the  membership  corporations  law 
(Laws  of  1895,  chap.  559)  is  not  subject  to  the  provision  of  chapter  319  of  the 
Laws  of  1848,  and  a  bequest  to  it  is  valid.  Matter  of  Smith  (1914),  85  Misc.  636, 
149  N.  Y.  Supp.  24. 

§  21.    Manner  of  execution  of  will. 

The  statute  oon templates  two  kinds  of  subscriptions. — (1)  A  subscription  by 
testator;  (2)  that  another  may  sign  a  testator's  name  to  his  will  by  his  direction. 
Matter  of  Knight  (1914),  87  Misc.  577,  583,  150  N.  Y.  Supp.  137. 

Subscription;  what  is  sufficient  compliance  with  the  statute;  when  acknowledg- 
ment of  signature  unnecessary. — If  a  testatrix  is  physically  unable  to  sign  her 
name  she  may  call  in  another  to  her  aid  even  to  the  holding  of  her  hand  and 
guiding  it,  and  so  long  as  there  is  the  conscious  wish  of  testatrix  that  her  hand 
should  make  the  signature  and  she  participates  in  any  degree  in  the  making 
of  it  and  acquiesces  in  and  adopts  the  signature  thus  made,  there  has  been  a 
sufficient  compliance  with  the  statute.  Such  subscription  having  been  actually 
made  in  the  presence  of  the  subscribing  witnesses,  an  acknowledgment  by  testatrix 
that  the  signature  was  hers  was  unnecessary.  Matter  of  Baumann  (1914),  85 
Misc.  656,  148  N.  Y.  Supp.  1049. 

Execution  by  blind  person. — On  a  proceeding  to  probate  a  will  the  proponent 
must  satisfy  the  surrogate  that  it  was  executed  with  all  the  formalities  required 
by  law  and,  if  the  testator  was  blind,  he  must  show  that  he  was  made  aware  of 
the  full  contents  of  the  paper  he  was  executing.    This  rule,  however,  refers  to 
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Execution  of  will.  §§  21,26. 

the  probate  of  a  will  by  the  surrogate.    Primmer  t.  Primmer  (1915),  166  App. 
Dlv.  402,  151  N.  Y.  Supp.  1024. 

The  signature  of  a  testator  beneath  the  attestation  clanse  1b  a  sufficient  compliance 
with  the  statute.    Matter  of  Busch  (1914),  87  Misc.  239,  150  N.  Y.  Supp.  419. 

Subscribing  witnesses. — Where  it  appears  that  neither  of  the  subscribing  wit- 
nesses to  a  will  saw  the  testatrix  sign  it,  and  one  of  them  is  not  positive  as  to 
whether  or  not  he  observed  her  signature  thereto,  and  the  other,  after  a  lapse 
of  three  years,  at  the  request  of  testatrix  signed  the  will  as  a  subscribing  witness, 
probate  will  be  denied.  Matter  of  Harty  (1914),  85  Misc.  628,  148  N.  Y.  Supp. 
1052. 

Subscribing  witnesses;  declaration  by  subscribing  witness  when  given  credence 
in  preference  to  opinion  of  expert. — Where  the  subscribing  witnesses  to  a  last 
will  swear  positively  that  the  testator  personally  signed  it,  the  declarations  of 
one  of  them  contrary  to  his  testimony  and  certificate  of  attestation,  testified  to 
by  a  contestant  of  the  will,  are  of  trifling  weight  The  testimony  of  subscribing 
witnesses  that  a  will  was  subscribed  by  the  testator  should  be  given  credence  in 
preference  to  the  opinion  of  an  expert  that  the  subscription  was  not  that  of  testator. 
Matter  of  Hoffman  (1914),  86  Misc.  365,  148  N.  Y.  Supp.  357. 

Acknowledgment  by  notary  public  as  to  subscribing  witnesses'  signatures;  pre- 
emption of  due  execution. — Where  the  execution  of  a  last  will,  drafted  by  the 
testatrix,  was  directed  by  a  notary  public  who  attached  thereto  an  acknowledg- 
ment of  the  subscribing  witnesses'  signatures,  no  presumption  of  the  due  execution 
of  the  instrument  arises;  and  where  there  was  no  publication,  no  legal  request 
made  to  the  subscribing  witnesses  to  act  as  such,  and  no  acknowledgment  to  one 
of  them  who  was  not  present  when  the  testatrix  signed  and  who  did  not  see  her 
signature,  probate  will  be  refused.  Matter  of  Raymond  (1914),  86  Misc.  359,  149 
N.  Y.  Supp.  216. 

Attestation  clanse;   omission  of  word  "him";   witnesses. — Where  an  attestation 
clause  was  very  slightly  defective  in  that  because  of  the  omission  of  the  pro- 
noun him  it  did  not  conclusively  appear  therefrom  that  it  was  the  testator  who 
published  the  will,  and  does  not  refresh  the  recollection  of  the  survivor  of  the 
two  subscribing  witnesses,  a  lawyer,  who  drew  the  will  but  had  no  independent 
recollection  of  the  circumstances  attending  the  execution  of  the  will  and  who 
testifies  to  nothing  which,  makes  against  the  validity  of  its  execution,  and  the 
Verity  of  the  signature  of  the  deceased  subscribing  witnesses  is  established  by 
independent  testimony,   the  will  which  the  proof  shows  to  have  been   last  in 
testator's  own  custody  will  be  admitted  to  probate.    Matter  of  Reynolds  (1914), 
87  Misc.  569,  161  N.  Y.  Supp.  380. 

Ho  attestation  clause;  no  declaration  by  testatrix;  probate  refused. — Where  an 
alleged  will  having  no  attestation  clause,  though  signed  by  the  alleged  testatrix 
and  subscribing  witnesses  at  her  request,  was  not  at  any  time  declared  by  the 
testatrix  to  be  her  last  will  and  testament,  probate  must  be  refused  on  the  ground 
that  there  was  no  publication  as  required  by  statute.  Matter  of  Shaper  (1914), 
86  Misc.  577,  149  N.  Y.  Supp.  468. 

Subsequent  will  lost  or  destroyed. — Probate  of  a  will  will  be  denied  where  it 
is  proved  that  subsequently  another  will  was  duly  executed  and  published,  which 
in  terms  revoked  the  former  one,  although  the  subsequent  will  has  never  been 
offered  for  probate  and  has  been  lost  or  destroyed.  The  destruction  of  a  subse- 
quent will  does  not  revive  a  former  will.  Matter  of  Wylle  (1914),  162  App.  Dlv. 
674,  145  N.  Y.  Supp.   133. 

§  26.    Child  born  after  making  of  will. 

Application.— Matter  of  Campbell  (1914),  87  Misc.  83,  150  N.  Y.  Supp.  416. 

A  petition  under  section  2615  of  the  Code  of  Civil  Procedure  to  determine  whether 
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§§  27, 28, 34.  Revocation  of  wills. 

or  not  a  testator  by  his  last  will  had  provided  for  his  after-born  child  in  con- 
formity with  this  section  must  be  dismissed,  but  without  prejudice  to  the  proper 
action  to  enforce  the  infant's  rights  in  the  premises,  If  any.  Matter  of  Sauer 
(1915),  89  Misc.  105,  151  N.  T.  Supp.  465. 

§  27.    Devise  or  bequest  to  subscribing  witness. 

Validity  of  legacies  to  witnesses;  rescission  of  contract  to  allow  payment  of 
invalid  legaoies  upon  ground  of  mistake  of  fact — Where  the  sole  witnesses  to  a 
will  were  named  as  legatees  and  the  will  was  proved  by  means  of  their  testimony, 
thus  avoiding  the  legacies,  agreements,  executed  between  non-resident  legatees  and 
the  executors,  but  not  carried  out,  consenting  to  the  payment  of  the  void  legacies 
and  signed  solely  in  reliance  upon  a  misrepresentation  as  to  the  law  of  this 
State,  made  by  the  representative  of  the  witnesses,  may  be  rescinded  upon  the  ground 
of  a  mistake  of  fact,  without  imputing  fraud  or  intentional  misrepresentation  on 
the  part  of  said  representative.  Orth  v.  Kaesche  (1914),  166  App.  Div.  513,  150 
N.  Y.  Supp.  957. 

§  28.    Action  by  child  born  after  making  of  will. 

Interest  of  child  born  after  execution  of  will  and  not  provided  for  therein.— 
Where  a  wife  executes  a  will  devising  all  her  property  to  two  children  of  a 
former  marriage  and  without  providing  for  future  issue,  a  child  subsequently  born 
is  entitled  to  succeed  to  the  same  portion  of  his  mother's  real  and  personal 
property  as  would  have  descended  or  been  distributed  to  him  if  she  had  died  in- 
testate; he  takes  this  interest  by  inheritance  as  an  heir  at  law,  and  his  father 
is  entitled  to  a  tenancy  by  courtesy  in  so  much  of  the  real  estate  as  descends  to  him. 
Young  y.  Blake  (1914),  163  App.  Div.  501,  148  N.  Y.  Supp.  557. 

A  will  is  not  revoked  by  the  advent  of  an  after-born  child  of  testator,  but  the 
child  as  heir  is  put  to  his  or  her  special  statutory  action  under  this  section  and 
only  the  Supreme  Court  may  determine  whether  or  not  the  action  will  lie.  Matter 
of  Sauer  (1915),  89  Misc,  105,  151  N.  Y.  Supp.  465. 

§  34.    Bevocation  and  cancellation  of  written  wills. 

A  will  which  in  terms  provides  that  it  is  to  be  regarded  as  canceled  the  day  the 
testator  enters  matrimony  is  not  effectually  "  canceled,"  within  the  meaning  of  this 
section,  by  his  marriage,  and  is  entitled  to  be  admitted  to  probate.  Matter  of  Steiner 
(1915),  89  Misc.  66. 

A  duly  executed  last  will  and  testament  can  be  revoked  or  altered  only  in  the 
manner  prescribed  by  statute. — The  statute  does  not  provide  for  the  revocation  of 
a  part  of  a  last  will  and  testament  by  burning,  tearing,  canceling,  obliterating  or 
destroying  that  part  alone.  Matter  of  Hildenbrand  (1914),  87  Misc.  471,  150  N.  Y. 
Supp.  1067. 

The  nearest  relatives  of  testatrix  who  left  no  descendants  were  cousins.  Her 
husband  who  was  living  when  she  made  her  will  died  about  a  year  before  her. 
About  four  months  before  her  death  she  took  her  will  from  the  custody  of  her 
attorney  saying  that  she  wanted  to  change  it  After  her  death  it  was  found  in  a 
locked  bureau  drawer  in  her  room  with  one  clause  and  part  of  another  cut  out. 
From  the  facts  and  circumstances  shown  by  the  evidence  it  was  not  certain  that 
it  was  she  who  cut  out  the  parts  which  were  missing,  but  assuming  that  it  was 
her  own  act  there  was  nothing  in  the  circumstances  attending  the  act  or  in  the 
nature  thereof  from  which  any  conclusion  could  be  reached  that  she  intended  to 
cancel  the  whole  instrument  or  that  she  had  anything  in  mind  beyond  altering 
it  by  striking  out  some  of  its  provisions.  It  was  held,  that  the  will  as  originally 
executed  was  never  revoked  and  was  entitled  to  be  admitted  to  probate  though 
the  substance  of  the  missing  portions  was  not  proved,  except  by  the  declarations 
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L.  1916,  ch.  638.  Costs,  when  awarded.  Code  Ciy.  Pro.  1 1836. 

of  testatrix  as  to  their  contents.    Matter  of  Kent  (1915),  89  Misc.  16,  152  N.  Y. 
Supp.  657. 

§  41.    Cancelling  or  revocation  of  second  will  not  to  revive  first. 

Revocation  of  second  will  by  destruction;  first  will  is  not  revived. — A  testatrix 
who  executed  a  will  revoking  former  wills  by  destroying  the  later  will  in  the 
presence  of  one  of  the  witnesses  to  the  original  will,  and  by  declaring  to  him 
alone  that  she  desires  the  first  will  to  be  probated  at  her  death,  does  not  revive 
the  prior  will.  In  order  to  revive  the  first  will  it  must  be  republished  before 
witnesses  in  the  manner  required  by  the  statute.  Matter  of  Kuntz  (1914),  163 
App.  Div.  125,  148  N.  Y.  Supp.  382. 

§  47.    Validity  and  effect  of  testamentary  dispositions. 

Claim  of  dower  in  property  situate  in  this  state  is  governed  by  the  law  of  this 
state.    Roessle  v.  Roessle  (1914),  163  App.  Div.  344,  148  N.  Y.  Supp.  659. 

§  80.    Definition  and  use  of  terms. 

Rights  of  inheritance  by  adopted  children. — See  Carpenter  v.  Buffalo  General 
Electric  Co.  (1913),  213  N.  Y.  101,  cited  under  Doun.  Rel.  L.,  {  114. 

§  82.    lineal  descendants  of  equal  degree. 

See  Hadcox  v.  Cody  (1915),  213  N.  Y.  570,  574. 

§  90.    Belatives  of  the  half-blood. 

The  word  "ancestor,"  as  used  in  this  section  is  not  confined  to  lineal  ancestors, 
but  may  mean  a  collateral  ancestor,  Including  an  uncle.  Farmers'  Loan  ft  Trust 
Co.  v.  Polk  (1915),  166  App.  Div.  43,  151  N.  Y.  Supp.  618. 

§  98.    Distribution  of  personal  property  of  decedent. 

Distribution  of  estate  to  collateral  next  of  kin  of  deoedent. — On  examination  and 
review  of  the  statutes  and  authorities,  held,  that  this  section  expressly  provides 
for  representation  in  distribution  in  cases  of  descendants  of  brothers  and  sisters, 
and  enables  them  to  take  to  the  exclusion  of  uncles  and  aunts  and  their  descendants. 
Matter  of  Butterfield  (1914),  211  N.  Y.  395. 

Subdivision  7  construed  and  applied. — Matter  of  Murphy  (1914),  87  Misc.  564, 
15  N.  Y.  Supp.  475. 

§  100.    Estates  of  married  women. 

When  conviction  of  husband  of  manslaughter  not  equitable  bar  to  right  of  suc- 
cession.— Where  it  is  stipulated  as  a  fact  that  a  man  at  the  time  he  killed  his 
*ife  intended  to  kill  another  person,  his  conviction  of  manslaughter  on  the  trial  of 
*a  indictment  for  killing  his  wife  is  not  an  equitable  bar  to  his  right  of  succession 
to  tier  estate  under  the  Statute  of  Distributions.    Matter  of  Wolf  (1914),  88  Misc. 
433,   150  N.  Y.  Supp.  738. 


DECEDENT'S  ESTATE  ACTION. 
Code  of  Civil  Procedure. 

§   1836.    Costs,  when  awarded,  et  cetera. — Where  it  appears  in  a  case 

specified  in  the  last  section  that  the  plaintiff's  demand  was  presented  within 

the.  time  limited  by  a  notice  published  as  prescribed  by  law,  requiring 

creditors  to  present  their  claims  and  that  the  payment  thereof  was  un- 
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Code  Civ.  Pro.  §  1844.  Actions  against  heirs.  L.  1915,  ch.  636. 

reasonably  resisted  or  neglected,  the  court  may  award  costs  and  disburse- 
ments or  disbursements  without  costs  against  the  executor  or  administrator 
to  be  collected  either  out  of  his  individual  property  or  out  of  the  property 
of  the  decedent  as  the  court  directs,  having  reference  to  the  facts  which 
appear  upon  the  trial.  Where  the  action  is  brought  in  the  supreme  court, 
or  any  county  court,  the  facts  must  be  certified  by  the  judge  or  referee 
before  whom  the  trial  took  place.  (Amended  by  L.  1915,  ch.  638,  in  effect 
May  14,  1915.) 

§  1844.  When  action  therefor  may  be  brought  against  heirs  and 
devisees. — An  action,  to  enforce  the  liability  declared  in  section  one 
hundred  and  one  of  the  decedent  estate  law,  cannot  be  maintained,  ex- 
cept in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent,  and  no 
letters  testamentary,  or  letters  of  administration,  upon  his  estate,  have 
been  granted  within  the  state. 

2.  Where  eighteen  months  have  elapsed,  since  letters  testamentary,  or 
letters  of  administration,  upon  his  estate,  were  granted,  within  the  state. 
(Amended  by  L.  1915,  ch.  636,  in  effect  May  14,  1915.) 

dentistry. 

Registration;  Public  Health  I.,  $  199. 
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L.  1915,  ch.  266.  Void  marriages;  re-marriages.  §§  6,8. 

DOMESTIC  RELATIONS  LAW. 

(L.  1909,  ch.  19.) 

§  6.  Void  marriages. — A  marriage  is  absolutely  void  if  contracted  by 
a  person  whose  husband  or  wife  by  a  former  marriage  is  living,  unless 
either : 

1.  Such  former  marriage  has  been  annulled  or  has  been  dissolved  for  a 
cause  other  than  the  adultery  of  such  person;  provided,  that  if  such  for- 
mer marriage  has  been  dissolved  for  the  cause  of  the  adultery  of  such 
person,  he  or  she  may  marry  again  in  the  cases  provided  for  in  section  eight 
of  this  chapter  and  such  subsequent  marriage  shall  be  valid ; 

2.  Such  former  husband  or  wife  has  been  finally  sentenced  to  impris- 
onment for  life; 

3.  Such  former  husband  or  wife  has  absented  himself  or  herself  for  five 

successive  years  then  last  past  without  being  known  to  such  person  to  be 

living  during  that  time.     {Amended  by  L.  1915,  ch.  266,  in  effect  Apr.  12, 

1915.) 

Void  and  voidable  marriages  distinguished. — The  statute  distinguishes  between 
marriages  which  are  absolutely  void  and  those  which  are  merely  voidable;  the 
former  are  void  from  their  inception,  and  the  parties  thereto  may  remarry,  while 
the  latter  are  void  only  from  the  time  the  invalidity  is  declared  by  a  court  of 
competent  jurisdiction,  and  there  is  no  right  to  remarry  in  the  absence  of  such 
decree.    McCullen  v.  McCullen  (1914),  162  App.  Div.  699,  147  N.  Y.  Supp.  1069. 

Annulment;   husband  by  former  marriage  living;   proof. — Where  the  defendant 

does  not  appear  in  an  action  to  annul  a  second  marriage  on  the  ground  that  the 

husband  by  the  former  marriage  is  still  living,  the  plaintiff  need  merely  allege 

And  prove  the  former  marriage,  that  the  former  husband  was  living  at  the  time 

of  the  marriage  with  the  plaintiff,  and  that  the  former  marriage  has  not  been 

annulled  or  dissolved.    It  is  not  necessary  for  the  plaintiff  to  negative  by  allegation, 

or  proof,  the  exceptions  or  provisos  contained  in  this  section.    McCullen  v.  Mc- 

Cullen  (1914),  162  App.  Div.  599,  147  N.  Y.  Supp.  1069. 

•Remarriage  while  first  husband  living  void;   effect  of  subsequent  annulment  of 

**"**   marriage;  ratification  of  seoond  marriage. — Where  a  woman  remarries  while 

Aer   first  husband  is  still  living,  the  second  marriage  is  absolutely  void,  and  will 

***  declared  to  be  so  in  a  suit  brought  by  the  second  husband,  although  after  the 

J^^d  marriage  the  first  marriage  was  annulled,  on  the  ground  that  it  was  induced 

r    *-**©  false  representations  of  the  first  husband.    The  second  marriage  is  not 

7*  ****!. ted  by  ratification  after  the  annulment  of  the  first  marriage  merely  because 

°    turtles  thereto  continue  to  cohabit  as  man  and  wife,  if  there  was  no  new 

80let>Xtiization   of  the  second  marriage   in  the  manner  required  by  the  statute. 

Mcc**llen  v.  McCullen  (1914),  162  App.  Div.  599,  147  N.  Y.  Supp.  1069. 

§  8.  Marriage  after  divorce  for  adultery. — Whenever  a  marriage  has 
,  et*    or  shall  be  dissolved,  the  complainant  may  marry  again  during  the 

e^ixne  of  the  defendant.    But  a  defendant  for  whose  adultery  the  judg- 

me*it    of  divorce  has  been  granted  in  this  state  may  not  marry  again 

^^Hixag  the  lifetime  of  the  complainant,  unless  the  court  in  which  the  judg- 

H^ut  of  divorce  was  rendered  shall  in  that  respect  modify  such  judgment, 

^Mch.  modification  shall  be  made  only  upon  satisfactory  proof  that  five 
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if  20, 24, 62.  Records  of  county  clerks.  L.  1915,  ch.  422. 

years  have  elapsed  since  the  decree  of  divorce  was  rendered,  and  that  the 
conduct  of  the  defendant  since  the  dissolution  of  said  marriage  has  been 
uniformly  good;  and  a  defendant  for  whose  adultery  the  judgment  of 
divorce  has  been  rendered  in  another  state  or  country  may  not  marry  again 
in  this  state  during  the  lifetime  of  the  complainant  unless  five  years  have 
elapsed  since  the  rendition  of  such  judgment  and  there  is  no  legal  im- 
pediment, by  reason  of  such  judgment,  to  such  marriage  in  the  state  or 
country  where  the  judgment  was  rendered.  But  this  section  shall  not 
prevent  the  remarriage  of  the  parties  to  an  action  for  divorce.  (Amended 
by  L.  1915,  ch.  266,  in  effect  Apr.  12,  1915.) 

§  20.  Becords  to  be  kept  by  the  county  clerk. — The  county  clerk  of  each 
county  except  the  counties  included  within  the  city  of  New  York  shall 
keep  a  copy  and  index  in  a  book  kept  in  his  office  for  that  purpose  of  each 
statement,  affidavit,  consent  and  license,  together  with  a  copy  of  the  cer- 
tificate thereto  attached  showing  the  performance  of  the  marriage  cere- 
mony, filed  in  his  office.  During  the  first  twenty  days  of  the  months  of 
January,  April,  July  and  October  of  each  year  the  county  clerk  shall  trans- 
mit to  the  state  department  of  health  at  Albany,  New  York,  all  original 
affidavits,  statements,  consents  and  licenses  with  certificates  attached  filed 
in  his  office  during  the  three  months  preceding  the  date  of  such  report, 
also  all  original  contracts  of  marriage  made  and  recorded  in  his  office  dur- 
ing such  period  entered  into  in  accordance  with  subdivision  four  of  sec- 
tion eleven  of  this  chapter,  which  record  shall  be  kept  on  file  and  properly 
indexed  by  the  state  department  of  health.  The  services  rendered  by  the 
county  clerk  in  carrying  out  the  provisions  of  this  article  shall  be  a  county 
charge  except  in  counties  where  the  county  clerk  is  a  salaried  officer  in 
which  case  they  shall  be  a  part  of  the  duties  of  his  office.  (Amended  by 
L.  1915,  ch.  422,  m  effect  Apr.  28,  1915.) 

§  24.    Effect  of  marriage  of  parents  of  illegitimates. 

Application. — The  decedent,  when  living  in  Italy,  had  entered  into  meretricious 
relations  with  the  plaintiff  at  a  time  when  Bhe  had  a  husband  and  he  had  a  wife 
living.  Thereafter  they  came  to  this  country  and  cohabited  together  in  all  respects 
as  husband  and  wife,  and  children  were  born  to  them  and  baptized  with  the  father's 
name.  During  this  intercourse,  but  before  the  year  1911,  the  decedent's  lawful 
wife  died,  and  at  about  the  same  time  the  plaintiff  received  a  letter  from  a  relative 
in  Italy  informing  her  that  her  lawful  husband  had  committed  suicide,  he  having 
left  her  for  places  unknown  many  years  before.  After  this  information  the  parties 
again  agreed  together  to  be  lawful  husband  and  wife.  On  all  the  evidence  it  was 
held,  that  a  finding  by  the  jury  that  the  plaintiff  was  the  lawful  wife  of  the 
decedent  so  as  to  be  entitled  to  maintain  an  action  to  recover  damages  for  his 
death,  and  that  the  children  of  said  marriage  had  become  legitimate,  was  justified. 
Summo  v.  Snare  &  Triest  Co.  (1915),  166  App.  Div.  425,  152  N.  Y.  Supp.  29. 

§  52.    Insurance  of  husband's  life. 

Application. — This  section,  which  is  a  substantial  re-enactment  of  Laws  of  1840, 
chapter  80,  making  it  lawful  for  a  married  woman,  for  her  sole  use,  to  insure  the 
life  of  her  husband,  includes  within  its  terms  insurance  negotiated  by  him  and 
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made  payable  to  the  wife  as  well  as  insurance  which  she  herself  placed  upon  his 
life.    Grems  v.  Traver  (1914),  87  Misc.  644,  148  N.  Y.  Supp.  200. 

§  81.    Appointment  of  guardians  by  parent. 

Power  to  appoint  testamentary  guardian;   effect  of  annulment  of  marriage  on 
grounds  of  lunacy. — Where  a  husband  obtains  a  decree  annulling  his  marriage  upon 
the  ground  that  his  wife  was  a  lunatic  at  the  time  the  marriage  was  contracted, 
and  further  declaring  that  a  child  of  the  marriage  is  the  legitimate  child  of  the 
p  husband  who  is  awarded  custody,  he  may  appoint  a  guardian  of  his  child  by  last 

'  will  and  testament,  although  the  mother  of  the  infant  is  still  living.    Matter  of 

Tombo  (1914),  164  App.  Div.  392,  149  N.  Y.  Supp.  219. 

§  110.  Definitions;  effect  of  article. — Adoption  is  the  legal  act  whereby 
an  adult  takes  a  minor  into  the  relation  of  child  and  thereby  acquires  the 
rights  and  incurs  the  responsibilities  of  parent  in  respect  to  such  minor. 
Hereafter,  in  this  article,  the  person  adopting  is  designated  the  "foster 
parent."  A  voluntary  adoption  is  any  other  than  that  of  an  indigent 
child,  or  one  who  is  a  public  charge  from  an  orphan  asylum  or  charitable 
institution. 

An  adult  unmarried  person,  or  an  adult  husband  or  wife,  or  an  adult 
husband  and  his  adult  wife  together,  may  adopt  a  person  of  the  age  of 
twenty-one  years  and  upwards  or  a  minor  in  pursuance  of  this  article,  and 
a  child  shall  not  hereafter  be  adopted  except  in  pursuance  thereof.  Proof 
of  the  lawful  adoption  of  a  person  of  the  age  of  twenty-one  years  and 
upwards  or  a  minor  heretofore  made  may  be  received  in  evidence,  and  any 
such  adoption  shall  not  be  abrogated  by  the  enactment  of  this  chapter  and 
shall  have  the  effect  of  an  adoption  hereunder.  Nothing  in  this  article 
in  regard  to  an  adopted  adult  or  child  inheriting  from  the  foster  parent 
applies  to  any  will,  devise  or  trust  made  or  created  before  June  twenty- 
fifth,  eighteen  hundred  and  seventy-three,  or  alters,  changes  or  interferes 
with  such  will,  devise  or  trust,  and  as  to  any  such  will,  devise  or  trust,  an 
adult  or  child  adopted  before  that  date  is  not  an  heir  so  as  to  alter  estates 
or  trusts  or.  devises  in  wills  so  made  or  created.  (Amended  by  L.  1915, 
ch.  352,  in  effect  Apr.  22,  1915.) 

§  111.  Whose  consent  to  adoption  necessary. — Subd.  5,  added  by  L. 
1915,  ch.  352,  §  2,  in  effect  Apr.  22,  1915,  as  follows: 

5.  Where  a  minor  to  be  adopted  is  of  the  age  of  eighteen  years  or  up- 
wards, the  judge  or  surrogate  may  direct,  in  his  discretion,  that  the  con- 
I  seats  of  the  persons  referred  to  in  the  preceding  subdivisions  of  this  sec- 

tion shall  be  waived,  if  in  his  opinion,  the  moral  or  temporal  interests  of 
such  minor  will  be  promoted  thereby  and  such  consents  cannot,  for  any 
reason,  be  obtained.  Where  the  person  to  be  adopted  is  of  the  age  of 
twenty-one  years  and  upwards,  the  consents  of  the  persons  referred  to  in 
the  preceding  subdivisions  of  this  section  shall  not  be  required. 

§  112.  Requisites  of  voluntary  adoption. — In  adoption  the  following  re- 
quirements must  be  followed: 
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{{113,114.  Order  of  adoption;  effect  L.  1916,  ch.  352. 

1.  The  foster  parents  or  parent,  the  person  to  be  adopted  and  all  the 
persons  whose  consent  is  necessary  under  the  last  section,  must  appear 
before  the  county  judge  or  the  surrogate  of  the  county  where  the  foster 
parent  or  parents  reside,  and  be  examined  by  such  judge  or  surrogate, 
except  as  provided  by  the  next  subdivision. 

2.  They  must  present  to  such  judge  or  surrogate  an  instrument  contain- 
ing  substantially  the  consents  required  by  this  chapter,  an  agreement  on 
the  part  of  the  foster  parent  or  parents  to  adopt  and  treat  the  minor  as 
his,  her  or  their  own  lawful  child,  and  a  statement  of  the  age  of  the  person 
to  be  adopted,  as  nearly  as  the  same  can  be  ascertained,  which  statement 
shall  be  taken  prima  facie  as  true.  The  instrument  must  be  signed  by  the 
foster  parent  or  parents  and  by  each  person  whose  consent  is  necessary  to 
the  adoption,  and  severally  acknowledged  by  said  persons  before  such 
judge  or  surrogate ;  but  where  a  parent  or  person  or  institution  having  the 
legal  custody  of  the  minor  resides  in  some  other  country,  state  or  county, 
his  or  their  written  acknowledged  consent,  or  the  written  acknowledged 
consent  of  the  officers  of  such  institution,  certified  as  conveyances  are  re- 
quired to  be  certified  to  entitle  them  to  record  in  a  county  in  this  state,  is 
equivalent  to  his  or  their  appearance  and  execution  of  such  instrument. 
In  all  cases  where  the  consents  of  the  persons  mentioned  in  subdivisions 
one,  two,  three  and  four  of  section  one  hundred  and  eleven  have  been 
waived  as  provided  in  subdivision  five  of  such  section,  or  where  the  person 
to  be  adopted  is  of  the  age  of  twenty-one  years  or  upwards,  notice  of  such 
application  shall  be  served  upon  such  persons  as  the  judge  or  surrogate 
may  direct.     (Amended  by  L.  1915,  ch.  352,  in  effect  Apr.  22,  1915.) 

§  113.  Order. — If  satisfied  that  the  moral  and  temporal  interests  of  the 
person  to  be  adopted  will  be  promoted  thereby,  the  judge  or  surrogate 
must  make  an  order  allowing  and  confirming  such  adoption,  reciting  the 
reasons  therefor,  and  directing  that  the  person  to  be  adopted  shall  hence- 
forth be  regarded  and  treated  in  all  respects  as  the  child  of  the  foster 
parent  or  parents.  Such  order,  and  the  instrument  and  consent,  if  any, 
mentioned  in  the  last  section  must  be  filed  and  recorded  in  the  office  of 
the  county  clerk  of  such  county.  (Amended  by  L.  1915,  ch.  352,  in  effect 
Apr.  22,  1915.) 

§  114.  Effect  of  adoption. — Thereafter  the  parents  of  the  person 
adopted  are  relieved  from  all  parental  duties  toward,  and  of  all  responsi- 
bility for,  and  have  no  rights  over  such  child,  or  to  his  property  by  descent 
or  succession.  Where  a  parent  who  has  procured  a  divorce,  or  a  surviving 
parent,  having  lawful  custody  of  a  child,  lawfully  marries  again,  or  where 
an  adult  unmarried  person  who  has  become  a  foster  parent  and  has  lawful 
custody  of  a  child,  marries,  and  such  parent  or  foster  parent  consents  that 
the  person  who  thus  becomes  the  stepfather  or  the  stepmother  of  such 
child  may  adopt  such  child,  such  parent  or  such  foster  parent,  so  con- 
senting,  shall  not  thereby  be  relieved   of  any  of  his  or  her  parental 
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duties  toward,  or  be  deprived  of  any  of  his  or  her  rights  over  said 
child,  or  to  his  property  by  descent  or  succession.  The  person  adopted 
takes  the  name  of  the  foster  parent.  His  rights  of  inheritance  and 
succession  from  his  natural  parents  remain  unaffected  by  such  adoption. 
The  foster  parent  or  parents  and  the  person  adopted  sustain  toward 
each  other  the  legal  relation  of  parent  and  child,  and  have  all  the 
rights  and  are  subject  to  all  the  duties  of  that  relation,  including  the  right 
of  inheritance  from  each  other,  except  as  the  same  is  affected  by  the  pro- 
visions in  this  section  in  relation  to  adoption  by  a  stepfather  or  stepmother, 
sad  such  right  of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the 
Person  adopted,  and  such  heirs  and  next  of  kin  shall  be  the  same  as  if  he 
*fte  the  legitimate  child  of  the  person  adopting,  but  as  respects  the  pass- 

* 

tog  and  limitation  over  of  real  or  personal  property  dependent  under  the 

provisions  of  any  instrument  on  the  foster  parent  dying  without  heirs,  the 

Person  adopted  is  not  deemed  the  child  of  the  foster  parent  so  as  to  defeat 

the  rights  of  remaindermen.     (Amended  by  L.  1915,  ch.  352,  in  effect  Apr. 

22,  1915.) 

I-egal  relations  between  foster  parents  and  adopted  children;  right  of  inheritance. 
— Under  the  statute  relating  to  adoption,  in  force  since  1896,  the  legal  relations 
°£  foster  parents  and  adopted  children  are  the  same  as  those  of  natural  parents 
***<*  children  "including  the  right  of  inheritance  from  each  other  .  .  .  and  such 
rtght  of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the  minor,  and  such 
heirs  and  next  of  kin  shall  be  the  same  as  if  he  were  the  legitimate  child  of  the 
Person  adopting."    Carpenter  v.  Buffalo  General  Electric  Co.  (1914),  213  N.  Y.  101. 

&iffht  of  inheritance;  next  of  kin  of  adopted  child  who  died  unmarried  and  in- 
fettate,  leaving  no  one  surviving  except  the  brother  and  listers  of  his  deceased 
foster  mother,  and  his  natural  father. — A  young  man,  who  had  been  legally  adopted 
by  a  maternal  aunt,  died  from  injuries  received  while  engaged  in  his  duty  as  an 
emPloyee  of  the  defendant  He  died  unmarried  and  inteBtate,  leaving  no  issue  and 
n°  one  surviving  except  his  natural  father,  a  brother  and  two  sisters  of  his  foster 
mother,  one  of  whom  was  his  natural  mother,  the  plaintiff  as  administratrix  in  this 
Uftion.  The  foster  mother  died  several  years  before  the  death  of  the  intestate 
***<*  the  defendant  contends  that,  because  of  that  fact,  his  natural  father  is  the 
*°le  next  of  kin  interested  in  any  recovery  and  that  under  the  circumstances  such 
rec°very  should  be  nominal  rather  than  substantial.  It  was  held,  that  the  Btatute 
Elating  to  adoption  in  force  at  the  death  of  decedent,  must  be  read  in  connection 
w*th  the  provisions  of  the  Decedent  Estate  Law;  and  that  under  the  statutes  as 
80  *ead,  the  natural  father  of  the  decedent  is  excluded  as  a  next  of  kin  and  the 
•^ther  and  sisters  of  decedent's  foster  mother  are  entitled  to  the  award  in  this 
***<**.    Carpenter  v.  Buffalo  General  Electric  Co.  (1914),  213  N.  Y.  101. 

^be  right  of  an  adopted  child  to  Inherit  from  a  foster  parent  is  determined  by  the 
law  in  force  at  the  time  of  the  foster  parent's  death  and  is  in  no  manner  dependent 
*Pon  the  law  in  force  at  the  time  of  the  adoption.  Rosekrans  v.  Rosekrans  (1914), 
63  *J>P.  Div.  730,  148  N.  Y.  Supp.  964. 

Cl*Udren  adopted  from  institutions  have  the  same  right  of  inheritance  under  the 
^vision  of  the  Domestic  Relations  Law  as  other  children.  Rosekrans  v.  Rosekrans 
USl4),  163  App.  Div.  730,  148  N.  Y.  Supp.  964. 

§  118.    Abrogation  of  voluntary  adoption. — A  person  adopted  may  be 

^Prived  of  the  rights  of  a  voluntary  adoption  by  the  following  proceed- 
^only: 
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f  116.  Abrogation  of  adoption.  L.  1915,  ch.  352. 

The  foster  parent,  the  person  adopted  and  the  persons  whose  consent 
would  be  necessary  to  an  original  adoption,  must  appear  before  the  county 
judge  or  surrogate  of  the  county  where  the  foster  parent  resides,  who  shall 
conduct  an  examination  as  for  an  original  adoption.  If  he  is  satisfied  that 
the  abrogation  of  the  adoption  is  desired  by  all  parties  concerned,  and  will 
be  for  the  best  interests  of  the  person  adopted,  the  foster  parent,  the  per- 
son adopted,  if  over  the  age  of  twelve  years,  and  the  persons  whose  consent 
would  have  been  necessary  to  an  original  adoption  shall  execute  an  agree- 
ment, whereby  the  foster  parent  agrees,  or  whereby  the  foster  parent  and 
person  adopted,  if  the  latter  is  above  the  age  of  twelve  years  and  thereby 
a  necessary  party  as  above  required,  agree  to  relinquish  the  relation  of 
parent  and  child  and  all  rights  acquired  by  such  adoption,  and  the  parents 
or  guardian  of  the  person  adopted  or  the  institution  having  the  custody 
thereof  agree  to  reassume  such  relation.  The  judge  or  surrogate  shall 
indorse,  upon  such  agreement,  his  consent  to  the  abrogation  of  the  adop- 
tion. The  agreement  and  consent  shall  be  filed  and  recorded  in  the  office 
of  the  county  clerk  of  the  county  where  the  foster  parent  resides,  and  a 
copy  thereof  filed  and  recorded  in  the  office  of  the  county  clerk  of  the 
county  where  the  parents  or  guardian  reside,  or  such  institution  is  located, 
if  they  reside,  or  such  institution  is  located,  within  this  state.  From  the 
time  of  the  filing  and  recording  thereof,  the  adoption  shall  be  abrogated, 
and  the  person  adopted  shall  reassume  its  original  name  and  the  parents 
or  guardian  of  the  person  adopted  shall  reassume  such  relation.  A  person 
so  adopted,  however,  may  be  adopted  directly  from  such  foster  parents  by 
another  person  or  by  either  of  such  foster  parents  in  the  same  manner  as 
from  parents,  and  as  if  such  foster  parents  were  the  parents  of  such  person 
so  adopted.  (Amended  by  L.  1910,  ch.  154,  L.  1913,  ch.  38,  and  L.  1915, 
ch.  352,  in  effect  Apr.  22,  1915.) 

DBUGS. 
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1*1915,  en.  3.  Election  of  regents.  §§  41,193,194. 

EDUCATION  LAW. 

(L.  1909,  ch.  21;   L.  1910,  ch.  140.) 

§  41.    Begents. — The  university  shall  be  governed  and  all  its  corporate 

powers  exercised  by  a  board  of  regents  whose  members  shall  at  all  times 

be  three  more  than  the  then  existing  judicial  districts  of  the  state.    The 

regents  now  in  office  and  those  hereafter  elected  shall  hold,  in  the  order  of 

their  election,  for  such  times  that  the  term  of  one  regent  will  expire  in 

each   year  on  the  first  day  of  April,  and  his  successor  shall  be  chosen  in 

the  second  week  of  the  preceding  February,  on  or  before  the  fourteenth 

day  of  such  month.    A  regent  shall  be  elected  by  the  legislature,  on  joint 

ballot  of  the  two  houses  thereof. 

All  vacancies  in  such  office,  either  for  full  or  unexpired  terms,  shall  be 
so  filled  that  there  shall  always  be  in  the  membership  of  the  board  of 
regents  at  least  one  resident  of  each  of  the  judicial  districts.    A  vacancy 
in  the  office  of  regent  for  other  cause  than  expiration  of  term  of  service 
shall  be  filled  for  the  unexpired  term  by  an  election  at  the  session  of  the 
legislature  immediately  following  such  vacancy,  unless  the  legislature  is 
in  session  when  such  vacancy  occurs,  in  which  case  the  vacancy  shall  be 
filled  by  such  legislature.    There  shall  be  no  "ex  officio' '  members  of  the 
board  of  regents.    No  person  shall  be  at  the  same  time  a  regent  of  the  uni- 
versity and  a  trustee,  president,  principal  or  any  other  officer  of  an  insti- 
tution belonging  to  the  university.     (Amended  by  L.  1915,  ch.  3,  in  effect 
Feb.  9,  1915.) 

§  193.    Notice  of  annual  meeting. — Subd.  2,  amended  by  L.  1915,  ch. 

*71,  in  effect  Apr.  2,  1915,  as  follows: 
2.    The  clerk  of  each  union  free  school  district  shall  give  notice  of  the 

time  and  place  of  the  annual  meeting  by  publishing  a  notice  once  in  each 
wek:  within  the  four  weeks  next  preceding  such  district  meeting,  in  two 
newspapers  if  there  shall  be  two,  or  in  one  newspaper  if  there  shall  be  but 
one»  published  in  such  district.  But  if  no  newspaper  shall  then  be  pub- 
lished therein,  the  said  notice  shall  be  posted  in  at  least  twenty  of  the 
most  public  places  in  said  district  twenty  days  before  the  time  of  such 
meeting. 

§  194.    Time  and  place  of  annual  meeting. — The  annual  meeting  of 
each  school  district  shall  be  held  on  the  first  Tuesday  of  May  in  each 
y^ar,  and,  unless  the  hour  and  place  thereof  shall  have  been  fixed  by  a 
v°te  of  a  previous  district  meeting,  the  same  shall  be  held  in  the  school- 
house at  seven-thirty  o'clock  in  the  evening.    If  a  district  possesses  more 
^bfca  one  schoolhouse,  it  shall  be  held  in  the  one  usually  employed  for  that 
Purpose,  unless  the  trustees  designate  another.    If  the  district  possesses 
*<>  schoolhouse,  or  if  the  schoolhouse  shall  not  be  accessible,  then  the  annual 
meeting  shall  be  held  at  such  a  place  as  a  trustee,  or,  if  there  be  no  trustee, 
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if  306,435,440.  Organization  of  boards  of  education.  L.  1915,  ch.  232. 

the  clerk,  shall  designate  in  the  notice.  Provided,  however,  that  in  union 
free  school  districts  whose  limits  do  not  correspond  with  those  of  an  incor- 
porated city  or  village,  the  board  of  education  may  at  any  regular  meet- 
ing, by  resolution  duly  adopted  and  entered  upon  its  minutes,  determine 
that  the  annual  meeting  of  such  union  free  school  district  shall  be  held  on 
the  first  Tuesday  in  August ;  and  thereafter  until  such  determination  shall 
be  changed,  such  annual  meeting  shall  be  held  on  the  first  Tuesday  in 
August  in  each  year;  and  where  any  such  district  shall  have  heretofore  or 
hereafter  determined  that  the  election  of  the  members  of  the  board  of 
education  shall  be  held  on  the  Wednesday  next  following  the  day  desig- 
nated by  law  for  holding  the  annual  meeting  of  such  district  as  provided 
by  section  three  hundred  and  three  of  the  education  law,  such  election 
shall  be  held  at  the  time  so  determined  until  such  determination  shall  be 
changed.  (Amended  by  L.  1910,  ch.  442,  L.  1913,  ch.  440,  and  L.  1915, 
ch.  232,  in  effect  Apr.  7,  1915.) 

§  306.  Annual  meetings  of  boards  of  education. — 1.  The  annual  meet- 
ing of  the  board  of  education  of  every  union  free  school  district  whose 
limits  do  not  correspond  with  those  of  an  incorporated  village  or  city 
shall  be  held  on  the  first  Tuesday  in  August  of  each  year,  except  in  dis- 
tricts in  which  the  annual  meeting  is  held  on  the  first  Tuesday  in  August, 
in  which  case  the  annual  meeting  of  the  board  of  education  of  such  dis- 
trict shall  be  held  on  the  second  Tuesday  in  August. 

2.  The  annual  meeting  of  the  board  of  education  of  every  union  free 
school  district  whose  limits  correspond  with  those  of  an  incorporated  vil- 
lage or  city  shall  be  held  on  the  Tuesday  next  after  the  election  of  the 
members  of  such  board  at  the  annual  charter  election  of  the  village  or  city. 
(Amended  by  L.  1911,  ch.  830,  and  L.  1915,  ch.  232,  in  effect  Apr.  7, 1915.) 

§  435.  Payment  of  unpaid  taxes  from  county  treasury. — Out  of  any 
moneys  in  the  county  treasury,  raised  for  contingent  expenses,  or  for  the 
purpose  of  paying  the  amount  of  the  taxes  so  returned  unpaid,  the  treas- 
urer shall  pay  to  the  district  treasurer,  if  there  be  such  an  officer,  other- 
wise to  the  collector,  the  amount  of  the  taxes  so  returned  as  unpaid,  and 
if  there  are  no  moneys  in  the  treasury  applicable  to  such  purpose,  the 
board  of  supervisors,  at  the  time  of  levying  said  unpaid  taxes,  as  provided 
in  the  next  section,  shall  pay  to  the  district  treasurer,  if  there  be  such  an 
officer,  otherwise  to  the  collector  of  the  school  district  the  amount  thereof 
which  has  been  relevied,  by  voucher  or  draft  on  the  county  treasurer,  in 
the  same  manner  as  other  county  charges  are  paid,  and  the  collector  shall 
be  charged  by  the  trustees  with  the  amount  so  relevied.  (Amended  by  L. 
1910,  ch.  284,  and  L.  1915,  ch.  136,  in  effect  Sept.  1,  1915.) 

§  440.  Assessment  for  school  purposes  of  certain  state  lands. — Subd.  2, 
as  amended  by  L.  1911,  ch.  593,  amended  by  L.  1915,  ch.  125,  in  effect 
Mch.  24,  1915,  as  follows: 
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L.  1915,  ch.  214.  Apportionment  of  school  moneys.  If  493,585. 

2.    The  local  school  authorities  of  union  free  school  district  number 
two  of  the  town  of  Wawarsing,  Ulster  county,  districts  number  six  and 
eight  of  the  town  of  Dover,  Dutchess  county,  union  free  school  district 
number  one  of  the  town  of  Ossining  in  the  county  of  Westchester,  and  of 
school  districts  in  the  county  of  Rockland  shall  hereafter  assess  the  lands 
owned  by  the  state  of  New  York  and  situate  within  the  boundaries  of  said 
districts,  exclusive  of  the  improvements,  if  any,  erected  thereon  by  the 
state,  at  the  same  valuation  as  similar  lands  of  individuals  in  said  dis- 
tricts are  assessed  and  the  comptroller  shall  hereafter  credit  to  the  treas- 
urer of  the  county  wherein  such  lands  are  situated  the  amount  of  taxes 
levied  upon  the  lands  of  the  state  therein  for  school  purposes  from  taxes 
payable  by  said  county  treasurer  each  year  to  the  state  for  state  taxes 
levied  and  assessed  upon  the  taxable  property  of  the  towns  in  which  such 
districts  are  located  and  upon  the  adjustment  of  such  taxes  so  made,  the 
said  county  treasurer  shall  pay  to  the  collector  of  taxes  of  the  school  dis- 
tricts in  which  such  lands  are  situated  the  amount  of  such  taxes  as  allowed 
and  so  paid  by  the  state. 

§  493.  Apportionment  of  school  moneys. — Subd.  6,  as  amended  by  L. 
1912,  ch.  276,  and  L.  1913,  ch.  399,  amended  by  L.  1915,  ch.  214,  tn  effect 
Apr.  5,  1915,  as  follows: 

6.  To  each  city  and  union  school  district  maintaining  an  academic  de- 
partment, twenty  dollars  per  year  for  at  least  thirty-two  weeks'  instruc- 
tion or  a  proportionate  amount  if  for  eight  weeks  or  more  for  each  non- 
resident pupil  attending  the  academic  department  of  such  school  from 
districts  not  maintaining  such  academic  departments  and  who  shall  be 
admitted  to  such  academic  departments  without  other  expense  for  tuition 
than  that  provided  herein.  But  pupils  residing  in  districts  not  maintain- 
ing a  four-year  curriculum  may  be  included  in  this  apportionment  after 
having  completed  the  course  of  study  prescribed  for  the  school  in  the  dis- 
trict in  which  they  reside.  In  the  apportionment  to  cities  and  union 
school  districts  whose  customary  charge  for  nonresident  pupils  is  greater 
than  the  sum  provided  by  this  subdivision,  the  commissioner  of  education 
may  permit  the  sum  so  apportioned  to  be  applied  upon  such  customary 
charge  for  such  nonresident  pupils,  provided  the  balance  of  such  custom- 
ary charge  shall  be  assumed  by  the  school  district  in  which  such  nonresi- 
dent pupil  is  resident,  and  the  payment  thereof  shall  have  been  provided 
for  at  a  school  district  meeting  held  in  such  district  or  the  said  balance  shall 
have  been  paid  by  the  parents  or  guardians  of  such  pupils  to  the  proper 
officer  of  the  city  or  district  maintaining  the  high  school  or  academic  de- 
partment attended  by  such  pupils. 

§  585.  Apportionment  to  contracting  districts. — Subd.  4,  added  by  L. 
1915,  ch.  194,  in  effect  Apr.  3,  1915,  as  follows: 

4.  Whenever  a  district  contracts  with  another  district  or  a  city  and 
such  district  or  city  maintains  a  high  school  or  an  academic  department, 
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and  whenever  the  expense  of  the  tuition  and  transportation  for  the  ele- 
mentary children  of  said  district  shall  exceed  two  hundred  and  fifty  dol- 
lars, the  tuition  of  the  academic  pupils  attending  such  high  school  or 
academic  pupils  from  such  contracting  district  may  be  paid  by  the  state 
as  provided  by  section  four  hundred  and  ninety-three  of  this  chapter. 

ARTICLE  XXII-a. 
(Article  added  by  L.  1915,  oh.  307,  in  effect  Apr.  14,  1916.) 

FAM  SCHOOLS  IH  C0TOTIE8. 

Section  610.    Establishment  of  farm  schools. 

611.  Acquisition  of  lands  and  erection  of  buildings. 

612.  Board  of  managers. 

613.*  Powers  and  duties  of  board. 

614.  Powers  of  superintendent;  discipline  of  school. 

615.  Course  of  instruction. 

616.  State  aid. 

617.  Children  admitted  to  such  school 

618.  Agreements  with  parents  and  guardians  to  pay  expense  of  mainte- 

nance; compulsory  support 

619.  Maintenance  by  county. 

619-a.  Reports  to  board  of  supervisors;  inspection. 

619-b.  Powers  of  commissioner  of  education  and  state  department  of  edu- 
cation. 

§  610.  Establishment  of  farm  schools. — The  board  of  supervisors  of  any 
county  outside  of  the  city  of  New  York  may  adopt  a  resolution  by  a 
majority  vote  of  the  members  of  the  board  establishing  a  farm  school  for  the 
purpose  of  giving  instruction  in  the  trades  and  in  industrial,  agricultural 
and  homemaking  subjects  to  children  of  the  county  not  more  than  eighteen 
nor  less  than  eight  years  of  age  who  may  be  admitted  thereto  as  provided 
by  law.     (Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  611.  Acquisition  of  lands  and  erection  of  buildings. — Upon  the  adop- 
tion of  the  resolution  as  provided  in  the  foregoing  section  the  board  of 
supervisors  shall  purchase  land  in  some  conveniently  accessible  place  in 
the  county  to  be  used  for  the  purpose  of  such  school.  They  may  acquire 
such  land  by  gift,  purchase  or  condemnation.  The  land  when  so  acquired 
shall  be  held  in  the  name  of  the  county  for  the  benefit  of  such  school. 
Upon  the  acquisition  of  such  land  the  board  of  supervisors  shall  erect  the 
necessary  buildings  and  suitably  equip  them  for  use.  Such  board  may  also 
provide  for  the  improvement  of  existing  buildings  and  make  such  repairs 
and  alterations  on  the  buildings  upon  the  land  used  for  the  purpose  of 
the  school  as  may  be  necessary  for  the  maintenance  and  operation  thereof. 
(Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  612.  Board  of  managers. — The  board  of  managers  of  such  school  shall 
consist  of  not  less  than  five  members  and  shall  be  composed  of  all  the  city, 
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village  and  district  superintendents  of  schools  of  the  county  in  which 
it  is  located,  in  addition  to  such  other  members  as  may  be  necessary  to 
make  a  total  membership  of  such  board  of  not  less  than  five.    Such  addi- 
tional members  of  the  board  shall  be  appointed  by  the  board  of  supervisors 
from  the  resident  taxpayers  of  the  county,  who  shall  serve  for  terms  of 
four  years  commencing  on  the  first  day  of  January  succeeding  their  ap- 
pointment.   Such  terms  shall  be  so  arranged  that  the  terms  of  no  two  of 
the  members  so  appointed  shall  expire  in  the  same  year,  and  for  this  pur- 
pose the  terms  of  the  members  first  appointed  hereunder  shall  be  as  fol- 
lows:   In  case  one  member  shall  be  appointed,  the  term  shall  be  four 
years,  in  case  two  members  shall  be  appointed,  the  terms  shall  be  four  and 
two  years,  respectively,  in  case  three  members  shall  be  appointed,  the  terms 
shall  be  four,  three  and  two  years,  and  in  case  four  members  shall  be 
appointed,  the  terms  shall  be  four,  three,  two  and  one  year,  respectively! 
which  terms  shall  commence  on  the  first  day  of  January  succeeding  their 
appointment,  and  their  successors  shall  be  appointed  for  full  terms  of  four 
years  as  above  provided.    Appointments  to  fill  vacancies  shall  be  for  the 
unexpired  portion  of  the  terms.    The  members  of  the  board  shall  serve 
without  compensation.    They  shall  receive  their  necessary  expenses  in- 
curred in  the  performance  of  their  duties.    The  amount  of  such  expenses 
shall  be  charged  against  the  county  and  shall  be  paid  in  the  same  manner 
as  other  county  charges.    The  board  shall  organize  by  the  election  of  one 
°f  its  members  as  chairman  and  another  as  secretary.     (Added  by  L.  1915, 
<*.  307,  in  effect  Apr.  14, 1915.) 

§  613.  Powers  and  duties  of  board. — The  board  of  managers  of  such 
school  shall  be  responsible  for  the  operation  and  maintenance  of  the 
school;  employ  a  superintendent  and  such  teachers  and  assistants  as  may 
ta  required  for  the  operation  and  maintenance  of  the  school  when  author- 
ized so  to  do  by  the  board  of  supervisors  of  the  county ;  fix  the  compensa- 
tion of  such  superintendent,  teachers  and  assistants  within  the  amount 
m*de  available  therefor  by  the  said  board  of  supervisors;  prescribe  rules 
and  regulations  for  the  management  of  the  school  and  for  the  purpose  of 
drying  into  effect  the  object  thereof;  provide  for  the  detention,  main- 
tenance and  instruction  of  all  children  who  are  admitted  to  the  school. 
(Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  814.  Powers  of  superintendent;  discipline  of  school. — The  superin- 
tendent of  the  school  shall,  subject  to  the  regulations  of  the  board  of 
Onagers : 

1.  Have  the  general  management  of  the  school  and  the  land,  buildings 
^d  equipment  thereof,  and  devote  his  entire  time  to  its  affairs; 

2.  Be  responsible  for  the  welfare  of  pupils  of  the  school  and  see  that 
the  regulations  and  directions  of  the  board  of  managers  are  carried  into 
effect; 

&   Supervise  and  direct  the  methods  of  instruction  and  the  perform- 


168  EDUCATION  LAW. 


f$  616-117.  Farm  schools  In  counties.  L.  1916,  ch.  307. 

ance  of  duties  by  the  teachers,  assistants  and  employees  of  such  school; 

4.  Prescribe  rules  for  the  government  and  discipline  of  the  pupils  of 
the  school  and  cause  such  rules  to  be  enforced; 

5.  Protect  and  care  for  the  property  of  the  school ; 

6.  Give  special  attention  to  the  proper  instruction,  detention,  restraint, 
discipline,  comfort  and  physical  and  moral  welfare  of  the  pupils  of  the 
school,  and  perform  such  other  duties  as  may  be  required  of  him  by  the 
board  of  managers,  with  a  view  of  carrying  out  the  purposes  of  this  article. 
(Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  615.  Course  of  instruction. — The  board  of  managers  shall  prescribe 
the  courses  of  instruction  to  be  followed  in  such  school,  subject  to  the 
approval  of  the  commissioner  of  education.  Such  instruction  shall  in- 
clude instruction  in  agriculture,  mechanic  arts,  trades  and  homemaking. 
The  provisions  of  this  chapter  and  of  the  regulations  of  the  education  de- 
partment relating  to  vocational  instruction  in  the  public  schools  shall  apply 
to  such  school  so  far  as  they  do  not  conflict  with  the  provisions  of  this 
article  and  may  be  made  applicable  thereto.  (Added  by  L.  1915,  ch.  307, 
in  effect  Apr.  14,  1915.) 

§  616.  State  aid. — There  shall  be  annually  apportioned  to  such  school 
from  the  moneys  appropriated  by  the  state  legislature  for  the  support  of 
the  public  schools  of  the  state  the  sum  of  one  thousand  dollars  and  an  addi- 
tional sum  of  two  hundred  dollars  for  each  teacher  employed  therein  for  a 
period  of  thirty-six  weeks  during  each  school  year,  whose  entire  time  is 
given  to  the  instruction  of  pupils  in  such  school.  No  such  apportionment 
shall  be  made  unless  there  are  at  least  fifteen  pupils  enrolled  and  actually 
in  attendance  at  such  school  during  such  period  of  thirty-six  weeks,  and 
unless  such  school  maintains  an  organization  and  a  course  of  study  and  is 
conducted  in  a  manner  approved  by  the  commissioner  of  education. 
(Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  617.  Children  admitted  to  such  school. — Children  not  more  than 
eighteen  nor  less  than  eight  years  of  age  may  be  admitted  to  or  received 
in  such  school,  either  (1)  upon  the  application  of  the  parents  or  guardians 
having  the  legal  custody  or  control  of  such  children,  accompanied  by  the 
written  consent  of  such  parents  or  guardians,  or  (2)  upon  commitment 
thereto  as  truants  or  incorrigible  pupils  as  provided  in  section  six  hun- 
dred and  thirty-five  of  this  chapter,  or  (3)  upon  commitment  thereto  as 
juvenile  delinquents  as  provided  by  law,  provided  that  children  convicted 
of  crime  shall  not  be  committed  to  such  school.  Children  who  have  no 
homes  or  who  are  without  proper  parental  control  or  who  are  under  im- 
proper guardianship  may  be  sent  to  and  received  in  such  school,  in  the 
same  manner  and  under  the  same  authority  as  in  case  of  other  children 
who  are  improperly  provided  for  at  home.  (Added  by  L.  1915,  ch.  307, 
♦n  effect  Apr.  14,  1915.) 
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§  618.  Agreements  with  parents  and  guardians  to  pay  expense  of  main- 
tenance; compulsory  support.— The  board  of  managers  may  make  an  agree- 
ment with  the  parents  or  guardian  of  a  child  in  such  school  for  the  pay- 
ment of  an  amount  therein  specified  for  the  instruction  and  maintenance 
of  such  pupil.  An  application  for  the  admission  of  a  child  with  the  con- 
sent of  the  parents  or  guardian  shall  not  be  granted  unless  suitable  pro- 
vision be  made  for  the  clothing  of  such  child.  The  amount  agreed  to  be 
paid  for  instruction,  maintenance  and  clothing  shall  be  secured  to  the 
satisfaction  of  the  board  of  managers.  Such  board  shall  ascertain  by  in- 
vestigation the  financial  ability  of  parents,  guardians,  and  other  persons 
legally  liable  for  the  support  of  pupils  admitted  to  such  school  upon  com- 
mitment, and  may  demand  of  such  parents,  guardians  or  persons  the  pay- 
ment of  an  amount  reasonably  sufficient  to  pay  all  or  a  portion  of  the  cost 
of  the  instruction,  maintenance  and  clothing  of  such  pupils.  The  board 
may  proceed  against  such  parents,  guardians  or  persons,  by  proper  suit  or 
proceeding  in  a  court  of  competent  jurisdiction  for  the  recovery  of  the 
amount  agreed  or  required  to  be  paid,  as  herein  provided.  The  amount 
so  recovered,  after  the  payment  of  the  necessary  costs  and  expenses  of 
such  suit  or  proceeding,  shall  be  paid  into  the  treasury  of  the  county,  and 
shall  be  applied  to  the  payment  of  the  cost  of  the  instruction,  maintenance 
and  clothing  of  such  pupils.  (Added  by  L.  1915,  ch.  307,  in  effect  Apr. 
14,  1915.) 

§  619.  Maintenance  by  county. — The  board  of  supervisors  shall  provide 
for  the  maintenance  of  such  school,  the  repair  and  improvement  of  the 
lands  and  buildings  used  or  occupied  thereby,  and  the  equipment  thereof 
with  necessary  machinery,  tools,  apparatus  and  supplies.  The  cost 
thereof,  and  the  expenses  incurred  for  such  purposes,  shall  be  charges 
against  the  county  and  shall  be  audited  and  paid  in  the  same  manner  as 
other  charges  against  the  county.  The  maintenance  herein  provided  for 
shall  include  the  support,  instruction,  care,  board  and  clothing  of  pupils 
and  such  other  expenses  as  are  necessarily  incurred  in  the  operation  of 
the  school.     (Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  619-a.  Beports  to  board  of  supervisors;  inspection. — The  board  of 
managers  of  such  school  shall  report  in  writing  to  the  board  of  super- 
visors of  the  county  when  called  upon  to  do  so,  and  shall  transmit  to  the 
clerk  of  the  board,  annually,  on  or  before  the  thirtieth  day  of  June.  Such 
annual  report  shall  state  such  facts  in  respect  to  the  school  as  the  board 
of  managers  may  deem  advisable  and  as  the  board  of  supervisors  may  re- 
quire. The  board  of  supervisors  may,  by  a  committee  or  any  of  its  mem- 
bers or  appointees,  inspect  such  school,  and  for  such  purpose  may  enter 
upon  the  land  and  into  the  buildings  of  such  school  at  all  reasonable 
times.     (Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  619-b.    Powers  of  commissioner  of  education  and  state  department  of 
education. — A  school  established  as  provided  herein  shall  be  deemed  a  part 
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of  the  public  school  system  of  the  state,  and  shall  be  subject  to  the  super- 
vision and  control  of  the  commissioner  of  education  and  the  state  depart- 
ment of  education  in  the  same  manner  as  other  public  schools,  and  shall 
not  be  subject  to  any  of  the  laws  of  the  state  relating  to  charitable  or  penal 
institutions.     (Added  by  L.  1915,  ch.  307,  in  effect  Apr.  14,  1915.) 

§  625.    Penalty  for  failure  to  perform  parental  duty. 

Penalty  for  failure  to  tend  children  to  school  after  refuting  to  hare  them  vac- 
cinated.— The  law  requiring  vaccination  of  children  in  the  public  schools  la  a 
proper  one.  When  a  father  sends  his  child  to  school  unvaccinated,  and  the  school 
authorities  refuse  to  allow  said  unvaccinated  child  to  attend  school  (Public  Health 
Law,  §  310  as  amended  by  L.  1915,  chap.  — ,  post.),  and  the  father  refuses  to  permit 
vaccination  and  thereafter  does  not  cause  said  child  to  attend  on  instruction  as 
provided  in  section  624  of  the  Education  Law  he  is  subject  to  the  penalty  provided 
in  section  625  of  that  act  People  v.  Eckerold  (1914),  211  N.  Y.  386,  following 
Matter  of  Viemeister,  179  N.  Y.  235. 

§  635.    Truant  schools. 

Commitment  of  truants. — A  male  child  under  sixteen  years  of  age  may  not  be 
lawfully  committed  to  the  State  Agricultural  and  Industrial  School  upon  a  specific 
charge  of  truancy  unless  he  be  a  poor  person.    Kept,  of  Atty.  Genl.  (1914),  p.  400. 

§  978.    Deaf-mute  children  improperly  cared  for. 

See  Matter  of  Lansing  (1915),  89  Misc.  312. 

§  1095.  Retirement  of  certain  teachers  in  state  institutions  and  institu- 
tions receiving  state  pupils. — Every  teacher  in  a  state  institution  and  in 
an  institution  for  the  instruction  of  the  deaf  and  dumb  and  the  blind,  re- 
ceiving state  pupils  whose  instruction  and  support  are  paid  for  by  the  state, 
who,  for  a  period  of  ten  years  immediately  preceding,  has  been  employed 
as  a  teacher  in  any  college,  school,  institution  or  teachers'  institutes  main- 
tained and  supported  by  the  state,  or  in  any  such'  institution  for  the  in- 
struction of  the  deaf  and  dumb  and  the  blind  and  who  shall  have  been 
engaged  in  teaching  in  some  college,  university,  school,  academy,  institu- 
tion, teachers'  institutes  or  in  the  public  schools  of  this  state  or  elsewhere 
during  a  period  aggregating  thirty  years  must,  at  his  request,  or  may,  on 
the  order  of  the  commissioner  of  education,  be  retired  from  such,  employ- 
ment. (Added  by  L.  1910,  ch.  441,  and  amended  by  L.  1912,  ch.  293, 
and  L.  1915,  ch.  614,  in  effect  May  12,  1915.) 

§  1097.  Retirement  upon  recommendation  of  governing  body  of  institu- 
tion where  teacher  is  employed. — Upon  the  recommendation  of  a  majority 
of  the  members  of  the  board  or  governing  body  having  in  charge  any  such 
college,  school  or  institution,  that  a  member  of  the  teaching  force  be  re- 
tired on  account  of  mental  or  physical  incapacity  for  the  performance  of 
duty,  the  commissioner  of  education  may  retire  such  person  and  issue  to 
such  person  the  certificate  set  forth  in  section  ten  hundred  and  ninety-six 
of  this  chapter,  provided  such  person  has  been  employed  for  ten  years  as 
$l  teacher  in  any  college,  school  or  institution  maintained  and  supported 
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by  the  state,  or  in  any  such  institution  for  the  instruction  of  the  deaf  and 
dumb  and  the  blind  and  has  been  engaged  in  teaching  in  some  college, 
university,  school,  academy  or  institution  or  in  the  public  schools  of  this 
state  or  elsewhere  during  a  period  aggregating  twenty  years.  (Added  by 
L.  1910,  ch.  441,  and  amended  by  L.  1912,  ch.  293,  and  L.  1915,  ch.  614, 
in  effect  May  12, 1915.) 

§  1181.  Supreme  court  library  at  Watertown. — The  supreme  court  law 
library  at  Watertown,  New  York,  in  and  for  the  fifth  judicial  district, 
shall  be  in  charge  of  and  under  the  care  of  the  trustees  of  the  Watertown 
law  library  and  shall  be  governed  by  such  rules  as  the  trustees  thereof 
may  prescribe.  The  board  of  supervisors  of  Jefferson  county  shall  pro- 
vide suitable  and  proper  rooms  in  which  said  library  shall  be  kept.  The. 
county  judge,  with  the  consent  of  a  majority  of  the  said  trustees,  may 
appoint  and  at  pleasure,  with  like  consent,  remove  a  librarian  who  shall 
also  act  as  clerk  to  the  county  judge  and  whose  salary  shall  be  six  hun- 
dred dollars  per  annum  and  payable  by  the  treasurer  of  said  county  out 
of  the  moneys  appropriated  for  court  expenses  in  said  county.  The  said 
trustees  may  effect  an  insurance  upon  said  library  payable  to  the  state  of 
New  York  or  any  other  parties  in  whom  the  title  to  any  part  of  said  books 
shall  be  vested.  In  case  of  loss  insurance  moneys  may  be  expended  by 
said  trustees  in  the  purchase  of  books  to  replace  those  destroyed.  Insur- 
ance effected  for  the  state  of  New  York  shall  be  paid  by  the  comptroller 
upon  a  certificate  of  said  trustees  from  appropriations  applicable  thereto. 
(Added  by  L.  1914,  ch.  343,  and  amended  by  L.  1915,  ch.  108,  in  effect 
Mch.  24,  1915.) 

§  1186.  Immediate  supervision  and  management. — Such  school  and  the 
school  property  shall  be  under  the  immediate  supervision,  care  and  man- 
agement of  a  board  of  nine  trustees,  of  whom  the  governor  shall  appoint 
one  from  each  of  the  five  boroughs  of  the  city  of  New  York,  two  from  the 
county  of  Nassau  and  two  from  the  county  of  Suffolk.  They  shall  be  so 
appointed  that  the  terms  of  office  of  three  trustees  shall  expire  each  year. 
All  trustees  shall  serve  without  pay.  The  board  of  trustees  shall  have  the 
power  to  employ,  and  to  fix  the  compensation  of  a  director,  teachers  and 
such  other  persons  as  it  may  deem  necessary  for  the  welfare  of  the  school, 
and  on  charges  duly  proven  to  the  satisfaction  of  the  said  board  of  trus- 
tees, a  director  or  teacher  may  be  discharged  and  removed,  provided  it 
shall  be  so  voted  by  two-thirds  of  the  members  of  the  board,  and  any  such 
removal  shall  have  the  endorsement  and  approval  of  the  state  commis- 
sioner of  education.  The  board  of  trustees  shall  have  power  to  do  all 
other  things  lawful  and  necessary  to  carry  into  effect  the  objects  and  pur- 
poses of  this  article ;  subject,  however,  to  such  advisory  co-operation  of  the 
state  commissioner  of  education,  as  may  be  deemed  necessary.  Students 
bona  fide  residents  of  the  state  shall  have  free  tuition.  All  moneys  re- 
ceived for  the  school,  except  moneys  from  the  state  treasury  and  donations, 
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shall  be  reported  and  forwarded  monthly  to  the  state  treasurer.  Unless 
otherwise  provided  by  statute  moneys  appropriated  for  maintenance,  or 
any  item  of  maintenance,  of  such  school  shall  be  paid  out  by  the  state 
treasurer  on  the  warrant  of  the  comptroller  on  the  order  of  the  board  of 
trustees  upon  vouchers  approved  by  such  board  and  by  the  commissioner 
of  agriculture.  (Added  by  L.  1912,  ch.  319,  and  amended  by  L.  1915,  ch. 
482,  in  effect  May  3,  1915.) 


§  1188.  Establishment  of  an  advisory  board.— Added  by  L.  1912,  ch. 
319,  and  repealed  by  L.  1915,  ch.  482,  §  2,  in  effect  May  3,  1915.) 

EFFICIEHCY  ABD  ECONOMY. 

L.  1913,  oh.  280.  (B.  C.  &  G.'s  Consol.  L.,  Vol.  7,  p.  811)  repealed  by 
L.  1915,  ch.  17,  in  effect  Mch.  2, 1915. 

L.  1915,  eh.  17.  Section  1.  Chapter  two  hundred  and  eighty  of  the  laws  of 
nineteen  hundred  and  thirteen,  entitled  "An  act  to  promote  efficiency  and  economy 
in  the  public  service  and  to  create  a  department  of  efficiency  and  economy  and  to 
authorize  the  appointment  of  a 'commissioner  of  efficiency  and  economy  as  the 
head  of  such  department,"  is  hereby  repealed  and  the  term  of  office  of  the  com- 
missioner of  efficiency  and  economy  shall  cease  and  such  department  is  hereby 
abolished. 

I  2.  The  commissioner  of  efficiency  and  economy  immediately  after  this  act  takes 
effect,  shall  turn  over  to  the  state  comptroller  all  books,  records,  documents  and 
writings  belonging  or  in  any  way  pertaining  to  such  office  or  of  the  business  con- 
ducted by  such  department,  and  to  the  secretary  of  state  all  the  furniture  and 
equipment  of  every  description,  of  such  office  or  department,  to  be  used  by  such 
secretary  in  connection  with  the  taking  of  the  state  enumeration  of  inhabitants. 
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ELECTION  LAW. 

(L.  1909,  ch.  22.) 

§  3.  Definition*.  Subd.  19,  added  by  L.  1915,  ch.  678,  in  effect  May 
22,  1915,  as  follows: 

19.  The  term  ' '  enrollment  books, ' '  when  applied  to  those  used  in  a  city 
of  over  one  million  inhabitants,  means  registers  of  electors  in  which  party 
enrollments  of  voters  are  entered  or  provided  for  in  additional  columns. 

§  4.  Delivery  of  enrollment  books  where  registers  do  not  include  enroll- 
ments.— In  any  political  subdivision  in  which  the  registers  of  electors  do 
not  provide  for  entries  of  party  enrollments,  the  custodian  of  primary 
records  shall  cause  to  be  prepared  on  or  before  the  fifteenth  day  of  Sep- 
tember in  each  year,  original  enrollment  books  to  the  number  of  two  for 
each  election  district.  Such  enrollment  books  shall  be  so  arranged  that 
the  names  of  all  voters  of  the  election  district  may  be  inscribed  therein 
alphabetically.  Said  books  shall  be  delivered  by  the  custodian  of  primary 
records  to  the  election  inspectors  of  the  respective  election  districts  imme- 
diately before  the  first  day  of  registration  in  each  year  and  also  in  dis- 
tricts wholly  outside  of  a  city  or  village  having  five  thousand  inhabitants 
or  more,  to  the  town  clerk  at  least  twenty-four  hours  before  the  first  day 
of  registration,  who  shall  deliver  such  enrollment  books  to  the  inspectors 
of  election  of  the  respective  election  districts  in  his  town  one-half  hour 
before  the  opening  of  the  polls.  (Former  §  22,  renumbered  and  amended 
by  L.  1911,  ch.  891,  §  5,  and  amended  by  L.  1915,  ch.  678,  §  2,  in  effect 
May  22,  1915.) 

§  5.  Enrollment  books  where  registers  do  not  include  enrollments. — 
In  a  political  subdivision  referred  to  in  the  preceding  section,  the  enroll- 
ment books  shall  be  so  arranged  and  printed  that  there  shall  be  twelve 
columns  on  each  page ;  the  first  for  the  enrollment  numbers  of  the  voters ; 
the  second  for  the  surnames  of  the  voters ;  the  third  for  the  christian  names 
of  the  voters;  the  fourth  for  their  residence  addresses;  the  fifth  for  the 
word  "yes";  the  sixth  for  the  name  of  the  party,  if  any,  with  which  the 
voter  shall  enroll;  the  seventh  for  the  word  "voted"  in  case  the  voter 
votes  at  the  spring  primary;  the  eighth  for  a  record  as  to  challenges  in 
case  he  is  challenged  thereat;  the  ninth  and  tenth  columns  for  similar 
entries  in  case  he  votes  at  the  fall  primary ;  and  the  eleventh  and  twelfth 
columns  for  similar  entries  in  case  there  be  a  third  official  primary  elec- 
tion or  an  unofficial  primary  election. 

References,  in  this  chapter,  to  a  particular  column,  by  number,  of  the 
enrollment  books  shall  mean,  when  applied  to  a  city  having  more  than  one 
million  inhabitants,  the  appropriate  column  of  the  registers  of  electors. 
(Former  §  23,  renumbered  and  amended  by  L.  1911,  ch.  891,  §  6,  and 
amended  by  L.  1915,  ch.  678,  §  3,  in  effect  May  22,  1915.) 
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§  12.  Certification  and  teorecy  of  enrollment  where  registration  is  per- 
sonal.— 1.  Except  as  otherwise  provided  in  subdivision  two  hereof,  at  the 
close  of  the  last  meeting  for  registration  in  each  year  the  board  of  election 
inspectors  shall  severally  subscribe  and  verify  duplicate  declarations,  one 
of  which  shall  be  printed  in  or  attached  to  each  of  the  original  enrollment 
books.  Such  declarations  shall  be  to  the  effect  that  the  persons  shown  by 
such  enrollment  books  are  the  only  persons  who  registered  personally  as 
voters  in  that  district  on  any  of  said  days  of  registration  and  shall  set 
forth  the  number  of  the  last  enrollment  blank  used  on  such  last  day  of 
registration.  Immediately  upon  the  close  of  each  day  of  registration,  and 
before  leaving  the  meeting  place,  the  board  of  election  inspectors  shall 
publicly  inclose  the  said  enrollment  books,  together  with  all  records  per- 
taining thereto,  in  a  sealed  envelope,  upon  which  shall  be  written  or 
printed  in  distinct  characters  the  number  of  the  election  district.  Such 
envelope  shall  remain  in  the  custody  of  the  chairman  of  the  board  until 
the  meeting  on  the  next  day  of  registration,  when  it  shall  be  publicly 
opened.  The  envelope  sealed  at  the  close  of  the  last  day  of  registration 
shall,  within  twenty-four  hours  thereafter,  be  delivered  to  the  custodian 
of  primary  records.  Such  envelope  shall  remain  sealed  until  the  next  Tues- 
day following  the  next  ensuing  day  of  general  election,  except  that  in  any 
election  district  in  which  personal  registration  as  to  certain  of  the  voters  is 
not  required  or  comprising  territory  in  which  such  personal  registration  is 
not  required  such  envelope  shall  be  returned  to  the  board  of  inspectors  be- 
fore the  opening  of  the  polls  on  the  day  of  general  election,  to  be  by  them 
opened  and  used  and  again  delivered  to  the  custodian  of  primary  records 
as  prescribed  in  section  thirteen.  No  member  of  the  board  of  election 
inspectors  shall  make,  or  allow  to  be  made,  a  copy  of,  or  a  transcript  or 
statement  from,  the  enrollment  books. 

2.  In  a  city  of  over  one  million  inhabitants,  at  the  close  of  the  last 
meeting  for  registration  in  each  year  the  board  of  election  inspectors  shall 
severally  subscribe  and  verify  four  declarations,  one  of  which  shall  be 
printed  in  or  attached  to  each  of  the  original  registers.  Such  declarations 
shall  be  to  the  effect  that  the  persons  shown  by  such  registers  are  the  only 
persons  who  registered  personally  as  voters  in  that  district  on  any  of  said 
days  of  registration  and  shall  set  forth  the  number  of  the  last  enrollment 
blank  used  on  such  last  day  of  registration.  (Former  §  30,  renumbered 
and  amended  by  L.  1911,  ch.  891,  §  13,  and  amended  by  L.  1915,  ch.  678, 
m  effect  May  22,  1915.) 

§  14.  Opening  of  enrollment  box  and  completion  of  enrollment. — It  shall 
be  the  duty  of  the  board  of  inspectors,  or  one  of  them,  at  the  close  of  the 
registration,  to  deliver  the  enrollment  box  to  the  custodian  of  primary 
records.  All  enrollment  envelopes  contained  therein  shall  remain  in  such 
box,  and  the  said  box  shall  not  be  opened  nor  shall  any  of  the  envelopes 
be  opened  or  removed  therefrom  until  the  Tuesday  following  the  day  of 
general  election  in  that  year.    Such  box  shall  then  be  opened  by  the  cus- 
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todian  of  primary  records,  and  the  envelopes  contained  therein  shall  be 
removed  therefrom  and  opened  by  said  custodian,  and  the  name  of  the 
party  designated  by  each  voter  under  such  declaration  shall  be  by  said 
custodian  entered  against  the  name  of  such  voter  in  the  appropriate 
column  of  three  registers,  in  a  city  having  more  than  one  million  inhabit- 
ants, and  of  the  enrollment  books  elsewhere  for  the  election  district  in 
which  such  voter  resides.  Such  enrollment  shall  be  completed  before  the 
succeeding  fifteenth  day  of  February  in  each  year.  If  cross  marks  are 
found  in  more  than  one  of  the  circles,  or  if  no  cross  marks  are  found  in 
any  of  the  circles  of  any  enrollment  blank,  the  voter  who  used  the  enroll- 
ment blank  thus  deficient  shall  not  be  deemed  to  be  enrolled,  and  words 
indicating  the  reason  why  such  enrollment  is  not  transcribed  shall  be  en- 
tered against  the  name  of  such  voter  in  the  register  columns  reserved  for 
the  entry  of  party  enrollments,  in  any  city  of  over  one  million  inhabitants, 
and  elsewhere  in  the  sixth  column  of  the  enrollment  books.  When  all  of 
the  enrollments  shall  be  transcribed  from  the  blanks  to  the  enrollment 
books  or  registers,  the  custodian  of  primary  records  shall  subscribe  and 
verify  identical  declarations,  one  of  which  shall  be  printed  in  or  attached 
to  each  of  the  said  original  enrollment  books  or  registers,  which  declara- 
tion shall  be  to  the  effect  that  he  has  correctly  and  properly  transcribed 
the  enrollment  indicated  on  the  blank  of  each  voter  to  the  said  enrollment 
books  or  registers,  as  herein  provided.  (Former  §  31,  renumbered  and 
amended  by  L.  1911,  ch.  891,  §  15,  and  amended  by  L.  1915,  ch.  678,  §  5, 
in  effect  May  22,  1915.) 

§  48.  Designations  by  petition. — Every  petition  for  the  designation  of  a 
candidate  for  party  nomination  or  for  election  to  a  party  position  shall  be 
in  substantially  the  following  form: 

I,  the  undersigned,  do  hereby  certify  that  I  am  a  duly  enrolled  voter  of 

the party,  as  hereinbelow  specified,  and  entitled  to  vote  at  the 

next  primary  election  of  said  party,  and  I  do  hereby  designate  the  follow- 
ing named  person,  or  persons,  as  a  candidate,  or  candidates,  for  nomina- 
tion by  the party  for  public  office  or  offices,  or  as  a  candidate 

or  candidates  for  election  to  the  position  or  positions,  of  the  said  party 

to  be  voted  for  at  the  official  primary  election  to  be  held  on  the 

day  of ,  A.  D.,  ,  as  hereinafter  specified,  and  it  is 

my  intention  to  support  at  the  ensuing  primary  the  candidacy  of  the 
person  or  persons  and  each  of  them  herein  designated  by  me. 

Public  office 
Name  of  candidate.  or  party  position.  Place  of  residence. 
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I  do  hereby  appoint  (here  insert  the  names  and  addresses  of  at  least 
three  persons)  as  a  committee  to  fill  vacancies  in  accordance  with  the 
provisions  of  the  election  law. 

In  witness  whereof,  I  have  hereunto  set  my  hand  the  day  and  year 

placed  opposite  my  signature. 

Election  district. 
Date  Name  of  signer  Residence  town  or  ward. 


State  op  New  York, 

j.88.: 
County  of 

On  this day  of ,  in  the  year ,  before  me 

personally  came  (here  shall  be  inserted  the  names  of  each  and  every 
voter  appearing  and  making  oath  before  the  said  officer)  each  of  whom 
was  to  me  personally  known  and  known  by  me  to  be  the  voter  whose  name 
and  place  of  residence  is  subscribed  by  him  to  the  foregoing  certificate 
and  each  of  the  foregoing  voters  being  by  me  duly  and  severally  sworn 
did  make  oath  that  he  is  a  voter  and  has  truly  stated  his  residence,  and 
that  it  is  his  intention  to  support  at  the  polls  the  candidacy  of  the  person 
or  persons  designated  for  nomination  for  public  office  in  the  foregoing  cer- 
tificate of  designation,  if  the  same  are  nominated. 

(Signature  and  official  title.) 

A  petition  for  the  designation  of  candidates  for  party  nomination  or 
for  election  to  party  position  may  designate  candidates  for  nomination  for 
one  or  more  public  offices,  or  for  election  to  one  or  more  party  positions,  or 
both. 

Petitions  for  the  designation  of  candidates  for  party  nominations  or 
for  the  election  of  candidates  to  party  positions  or  both  shall  be  signed 
by  enrolled  voters  resident  within  the  political  subdivision  or  unit  of 
representation  for  which  the  nomination  or  election  is  to  be  made  to  a 
number  equivalent  to  not  less  than  three  per  centum  of  the  total  number 
of  enrolled  voters  of  the  party  residing  within  said  political  subdivision  or 
unit  of  representation,  as  determined  by  the  last  preceding  enrollment, 
provided,  however,  that  for  the  following  officers  the  number  of  signatures 
need  in  no  case  exceed  the  following  fixed  limits: 

For  the  office  of  United  States  senator  or  for  any  office  to  be  filled  by 
all  the  voters  of  the  state,  three  thousand  signatures ; 

For  the  office  of  justice  of  the  supreme  court,  judge  of  the  court  of  gen- 
eral sessions  in  the  city  of  New  York,  and  judge  of  the  city  court  of  the 
city  of  New  York,  fifteen  hundred  signatures ; 
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For  any  office  to  be  filled  by  all  the  voters  of  a  city  containing  more  than 
a  million  inhabitants,  fifteen  hundred  signatures ; 

For  any  office  to  be  filled  by  all  the  voters  of  any  other  city  of  the  first 
class  or  of  any  county  or  borough  containing  more  than  two  hundred  and 
fifty  thousand  inhabitants,  according  to  the  last  preceding  federal  or  state 
enumeration,  one  thousand  signatures ; 

For  any  office  to  be  filled  by  all  the  voters  of  any  county  or  borough  con- 
taining more  than  twenty-five  thousand  and  not  over  two  hundred  and  fifty 
thousand  inhabitants  according  to  the  last  preceding  federal  or  state  enu- 
meration, or  of  any  city  of  the  second  class,  or  of  any  congressional  or 
senatorial  district,  five  hundred  signatures; 

For  any  office  to  be  filled  by  all  the  voters  of  any  other  county  or  of  any 
city  of  the  third  class  or  of  any  assembly  district,  two  hundred  and  fifty 
signatures. 

All  papers  signed  and  verified  in  the  manner  aqd  form  above  prescribed 
for  the  purpose  of  designating  the  same  candidate  for  nomination  for  the 
same  public  office  or  the  same  party  position  shall,  when  bound  together 
and  offered  for  filing  as  provided  in  this  chapter,  be  deemed  to  constitute 
one  petition  with  respect  to  said  candidate. 

No  enrolled  voter  shall  join  in  designating  a  greater  number  of  candi- 
dates for  party  nomination  for  a  public  office  or  for  election  to  a  party 
position  than  the  number  of  persons  to  be  elected  thereto.  Where  an  en- 
rolled voter  shall  sign  any  petition  or  petitions  designating  a  greater  num- 
ber of  candidates  than  he  is  permitted  to  designate  as  aforesaid  his  signa- 
tures, if  they  bear  the  same  date,  shall  not  be  counted,  and  if  they  bear 
different  dates  they  shall  be  counted  in  the  order  of  their  priority  of  date 
and  only  so  far  as  he  was  entitled  to  make  designations.  (Added  by  L. 
1911,  ch.  891,  and  amended  by  L.  1913,  ch.  820  and  L.  1915,  ch.  678,  in  effect 
May  22,  1915.) 

§  66.    Contests ;  judicial  review. 

Xotion  to  restrain  printing  of  candidate'!  name  on  baUot  on  election  day. — 
Where  the  official  ballot  furnished  by  the  tenth  congressional  district  did  not 
comply  with  the  statute  in  that  after  the  first  ten  names  the  entire  ticket  was 
improperly  and  irregularly  numbered,  but  there  is  no  claim  that  any  one  has 
been  deceived  nor  any  evidence  that  any  person  voted  for  the  one  nominated  as 
the  candidate  for  congress  of  the  National  Progressive  party  who  did  not  intend 
so  to  do,  or  that  any  person  failed  to  vote  against  him  because  of  the  misnumbering 
of  the  names,  and  it  appears  that  the  official  ballot  was  not  printed  and  delivered 
until  the  day  of  voting,  irregularity  is  not  so  vital  as  to  render  the  entire  election 
of  the  entire  Progressive  party  in  said  district  or  elsewhere  void,  and  a  motion 
under  this  section  to  restrain  the  board  of  elections  from  printing  said  congressional 
candidate's  name  upon  the  ballots  on  election  day  on  the  ground  that  the  vote  cast 
for  him  at  the  official  primary  election  was  void  will  be  denied.  Matter  of  Holts- 
man  (1914),  87  Misc.  115,  150  N.  Y.  Supp.  270. 

§  70.  Organisation  and  conduct  of  official  primaries. — 1.  Election  offi- 
cials for  each  election  district  within  a  primary  district  shall  comprise  the 
election  officers  for  such  primary  district. 
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2.  All  said  officers  shall  take  and  subscribe  the  constitutional  oath  of 
office,  before  entering  on  the  discharge  of  their  duties. 

3.  Such  primary  shall  be  held  open  from  three  o'clock  in  the  afternoon 
until  nine  o'clock,  in  the  evening,  for  voting  thereat. 

4.  The  primary  election  officers  shall  perform  the  same  duties  that  they 
are  required  to  perform  in  a  general  election,  and  such  additional  duties 
as  are  in  this  chapter  prescribed  and  shall  receive  the  same  pay  as  for  ser- 
vices on  the  last  day  of  registration;  except  that  in  any  city  of  over  one 
million  inhabitants,  they  shall  respectively  receive  seven  dollars  and  fifty 
cents  for  their  services  at  each  official  primary. 

5.  In  each  year  an  official  primary  election  shall  be  held  on  the  fifth 
Tuesday  before  the  general  election;  in  each  year  in  which  a  president  of 
the  United  States  is  to  be  elected,  an  additional  official  primary  election 
shall  be  held  on  the  first  Tuesday  in  April. 

6.  Subject  only  to  such  differences  as  are  herein  provided  or  as  may  be 
necessary,  the  primary  in  a  city  of  over  one  million  inhabitants  shall  be 
conducted  in  the  same  manner  as  the  general  election.  In  any  such  city, 
a  chairman  of  the  board  of  primary  inspectors  shall  be  selected  in  the  same 
manner  as  a  chairman  of  a  board  of  inspectors  at  a  general  election. 
(Added  by  L.  1911,  ch.  891,  §  31,  and  amended  by  L.  1913,  ch.  820  and  L. 
1915,  ch.  678,  §  6,  in  effect  May  22,  1915.) 


§  74.  Primary  districts,  officers  and  polling  places. — The  custodian  of 
primary  records  shall  thirty  days  before  each  official  primary  day,  divide 
every  ward  in  a  city,  except  a  city  of  over  one  million  inhabitants,  and 
divide  every  village  having  five  thousand  inhabitants  or  more,  into  primary 
districts,  each  of  which  shall  consist  of  two  contiguous  election  districts,  ex- 
cept that  in  case  there  is  an  odd  number  of  election  districts  in  such  ward  or 
village,  the  highest  numbered  election  district  shall  be  a  primary  district 
by  itself.  There  shall  be  two  polling  places  in  each  of  such  primary  dis- 
tricts which  shall  be  designated  and  provided  at  public  expense  by  the 
officers  or  boards  whose  duty  it  is  to  provide  polling  places  for  days  of  gen- 
eral election,  and  which  shall  be,  so  far  as  they  are  available,  the  same  places 
as  were  used  for  the  last  preceding  general  election.  The  custodian  of  pri- 
mary records  shall  assign  one  of  the  polling  places  in  each  such  primary  dis- 
trict to  the  party  which,  at  the  last  election  of  governor,  cast  the  highest 
number  of  votes  for  governor,  and  at  the  other  polling  place  in  such  primary 
district  there  shall  be  held  the  primary  elections  of  all  other  parties.  In 
all  other  villages  and  towns,  and  in  each  city  having  over  one  million  inhab- 
itants, each  election  district  shall  constitute  a  primary  district.  In  a  city, 
town  or  village  in  which  each  election  district  constitutes  a  primary  district 
there  shall  be  for  each  primary  district  primary  election  officers,  who  shall 
consist  of  the  election  inspectors,  poll  clerks  and  ballot  clerks  for  the  elec- 
tion district  comprising  such  primary  district  and  such  inspectors  shall 
be  the  board  of  primary  inspectors.    In  election  districts  in  which  voting 
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machines  are  used  at  the  general  election  the  ballot  clerks  to  serve  at  the 

primary  election  shall  be  appointed  by  the  board  of  election  inspectors  for 

the  purposes  of  such  primary  election  only.    In  a  city  or  village  having 

more  than  five  thousand  inhabitants,  except  a  city  having  over  one  million 

inhabitants,  there  shall  be  for  each  primary  district  two  groups  of  primary 

election  officers,  one  of  which  shall  consist  of  the  election  inspectors,  poll 

clerks  and  ballot  clerks  for  the  election  district  or  districts  comprised  within 

such  primary  district  who  shall  at  the  time  represent  the  party  which  at 

the  last  preceding  election  of  a  governor  shall  have  cast  the  largest  number 

of  votes  for  governor,  and  the  other  of  which  shall  consist  of  the  election 

inspectors,  poll  clerks  and  ballot  clerks  who  shall  represent  the  party  which, 

at  such  election,  shall  have  cast  the  second  largest  number  of  votes  for 

governor.    The  first  mentioned  officers  shall  conduct  the  primary  election 

of  the  party  represented  by  them  and  the  second  mentioned  officers  shall 

conduct  the  primary  elections  of  all  other  parties  at  the  time  entitled  to 

hold  primary  elections.    The  election  inspectors  belonging  to  each  such 

group  of  primary  officers  shall  be  the  board  of  primary  inspectors.    In  a 

primary  district  having  two  boards  of  primary  election  inspectors  each 

board  shall  elect  an  inspector  chairman  of  the  board  before  the  opening  of 

the  polls  at  a  primary  election.     In  a  primary  district  having  one  board  of 

primary  election  inspectors  the  chairman  of  the  board  of  election  inspectors 

for  the  election  districts  shall,  if  present,  be  the  chairman  of  such  board  of 

primary  officers,  except  as  otherwise  provided  by  law. 

In  a  city,  town  or  village  in  which  each  election  district  constitutes  a 
primary  district  the  polling  place  in  each  such  primary  district  shall  be 
designated  and  provided  at  public  expense  by  the  officers  or  boards  whose 
duty  it  is  to  provide  the  polling  places  for  the  general  election,  and,  where 
practicable,  it  shall  also  be  the  same  place  that  was  used  at  the  last  preced- 
m£?  general  election,  unless,  in  a  city  having  over  one  million  inhabitants, 
the  primary  polls  be  placed  in  a  school  or  other  public  building  in  the  dis- 
trict as  provided  in  section  two  hundred  and  ninety-nine.  (Former  §  48, 
renumbered  and  amended  by  L.  1911,  ch.  891,  §  35,  and  amended  by  L.  1913, 
<*-  820  and  L.  1915,  ch.  678,  §  7,  in  effect  May  22, 1915.) 

§   78.    Primary  poll-clocks  *  and  poll-books,  in  primary  districts  outside 
of  cities  of  over  one  million  inhabitants. — The  provisions  of  this  section  shall 
apply  only  to  primary  districts  outside  of  a  city  having  over  one  million  in- 
kakitants.    Each  primary  poll-clerk  at  each  polling  place  at  an  official  pri- 
xa^ry  election  shall  have  a  poll-book  for  each  party  in  each  election  district 
'Within  the  primary  district  for  keeping  the  list  of  enrolled  voters  voting,  or 
offering  to  vote  thereat  at  the  primary  election.    Each  such  book  shall  have 
columns  headed  respectively  " number  of  enrolled  voter,"  "name  of  enrolled 
voter/ '  "residence  of  enrolled  voter,"  "number  on  ballots  delivered  to  en- 
rolled voter,"  "number  on  ballot  voted,"  and  "remarks." 

*  So  In  original. 


180  ELECTION  LAW. 


I  78a.  Primaries;  cities  of  oyer  1,000,000.  L.  1915,  ch.  678. 

Upon  each  delivery  of  an  official  primary  ballot  by  the  primary  ballot 
clerk  to  an  enrolled  voter,  the  primary  poll-clerk  shall  enter  upon  the  poll- 
book  of  the  election  district  in  which  the  enrolled  voter  resides,  in  the  appro- 
priate column,  the  number  of  the  enrolled  voter,  in  the  successive  order  of 
the  delivery  of  the  ballots  thereto,  the  name  of  the  enrolled  voter  in  the 
alphabetical  order  of  the  first  letter  of  his  surname,  his  residence  by  street 
and  number,  or  if  he  have  no  street  number,  a  brief  description  of  the 
locality  thereof,  the  printed  number  upon  the  stub  of  the  ballots  delivered  to 
such  enrolled  voter,  and  the  number  of  the  ballot  voted  by  him.  If  the 
ballot  delivered  to  any  enrolled  voter  shall  be  returned  by  him  to  the 
primary  ballot  clerk,  and  he  shall  obtain  a  new  ballot,  the  primary  poll- 
clerk  shall  write  opposite  his  name  on  the  poll-book  in  the  proper  column, 
the  printed  number  of  the  stub  of  such  ballot.  Each  primary  poll-clerk 
shall  make  a  memorandum  upon  his  poll-book  opposite  the  name  of  each 
person  who  shall  have  been  challenged  and  taken  either  of  the  oaths  pre- 
scribed upon  such  challenge,  or  who  shall  have  received  assistance  in  pre- 
paring his  ballot  and  shall  also  enter  upon  the  poll-book  opposite  the  name 
of  such  person  the  names  of  the  primary  officers  or  persons  who  render  such 
assistance,  and  the  cause  or  reason  assigned  for  such  assistance  by  the 
elector  assisted. 

As  each  enrolled  voter  offers  the  ballot  which  he  intends  to  vote  to  the 
primary  inspector,  each  primary  poll-clerk  shall  report  to  the  primary  of- 
ficers whether  the  number  entered  on  the  poll-book  kept  by  him  as  the 
number  on  the  ballot  last  delivered  to  such  enrolled  voter  is  the  same  as 
the  number  on  the  stub  of  the  ballot  so  offered.  As  each  enrolled  voter 
votes,  each  primary  poll-clerk  shall  enter  in  the  proper  column  on  his  poll- 
book  the  number  on  the  stub  of  the  ballot  voted.  Upon  the  close  of  the 
polls  of  the  primary  election,  the  primary  poll-clerks  and  all  primary  offi- 
cers shall  compare  the  poll-books  with  the  enrollment  books  or  registers  and 
correct  any  mistakes  found  therein.  (Added  by  L.  1911,  ch.  891,  §  39,  and 
amended  by  L.  1915,  ch.  678,  in  effect  May  22, 1915.) 

§  78-a.  Primary  poll  clerks  and  poll-books  in  cities  of  over  one  million 
inhabitants. — 1.  The  provisions  of  this  section  shall  apply  only  to  primary 
districts  within  a  city  having  over  one  million  inhabitants. 

2.  In  every  such  city  each  primary  poll-clerk  at  each  polling  place  at 
an  official  primary  election  shall  have  a  poll-book  for  keeping  the  list  of 
enrolled  voters  voting  or  offering  to  vote  thereat  at  the  primary  election.  In 
each  primary  district  of  such  city  the  poll-book  shall  be  arranged  in  columns 
as  provided  in  this  section,  and  the  leaves  of  such  poll-book  shall  be  indexed 
from  A  to  Z.  Columns  one  to  seven  inclusive  shall  be  arranged  upon  the 
left  hand  pages  of  said  book,  and  the  remaining  columns  upon  the  right 
hand  pages.  The  first  column  of  the  poll-book  shall  be  entitled  "number  of 
voter  voting  at  the  primary,"  and  in  such  column,  as  the  name  of  each 
enrolled  voter  voting  at  such  primary  is  recorded,  shall  be  entered  a  number 
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opposite  the  name,  beginning  with  "one"  opposite  the  name  of  the  first 
voter  voting  at  the  primary  of  any  party  in  such  election  district  and  con- 
tinuing in  numerical  order  to  and  including  the  last  voter  voting  at  such 
polling  place.  The  second  and  third  columns  shall  together  be  entitled 
name  of  enrolled  voter,"  with  the  respective  sub-titles  "surname"  and 
given  name  or  names."  As  the  enrolled  voters  in  the  respective  parties 
present  themselves  to  vote  at  such  primary  the  surnames  of  such  voters 
shall  be  entered  in  such  second  column  in  the  alphabetical  order  of  the  first 
letter  of  such  names  on  the  pages  bearing  the  index  letters  of  such  sur- 
names. In  the  third  column  shall  be  entered  the  christian  or  given  name 
or  names  of  such  voters  respectively.  The  fourth  column  shall  be  entitled 
"residence  of  enrolled  voter,"  and  in  such  column  shall  be  entered  the 
residence  of  each  such  voter.  The  fifth  column  shall  be  entitled  "party  of 
enrolled  voter,"  and  in  such  column  shall  be  entered  the  name  of  the  party  in 
which  each  such  voter  is  enrolled  and  in  whose  primary  he  is  participating. 
The  sixth  column  shall  be  entitled  "signature  of  enrolled  voter  (or  number 
of  identification  statement),"  and  above  each  horizontal  line  in  said  column 
shall  be  printed  the  words  "The  foregoing  entries  are  true  and  correct," 
and  in  such  column,  below  such  words  printed  above  the  line  on  which  his 
name  is  entered,  each  voter  participating  in  the  primary  shall  sign  his 
name  by  his  own  hand  and  without  assistance,  using  an  indelible  pencil  or 
ink,  or  in  default  of  such  signature  (in  case  only  of  inability  to  sign  as 
hereinafter  provided)  shall  be  entered  the  number  of  such  voter's  identi- 
fication statement.  The  seventh  column  shall  be  entitled  "signature  com- 
pared by  inspector,"  and  before  the  voter  shall  receive  a  primary  ballot, 
one  of  the  inspectors,  other  than  the  inspector  who  receives  the  primary  bal- 
lots from  the  enrolled  voters,  shall  compare  the  voter's  signature  then  and 
there  made  in  such  poll-book  with  the  same  voter's  signature  theretofore 
made  in  the  registration  book  on  registration  day,  and  such  inspector  shall 
then  and  there  sign  his  initials  in  said  seventh  column  in  evidence  thereof. 
The  eighth,  ninth  and  tenth  columns  shall  be  grouped  together  under  the 
title  "number  of  primary  ballot  delivered  to  enrolled  voter"  with  the 
respective  sub-titles  "first  ballot,"  "second  ballot,"  "third  ballot,"  and  in 
such  column  or  columns,  beginning  with  the  eighth,  shall  be  entered  the 
number  on  the  ballot  (or  successive  ballots)  delivered  to  such  voters  respec- 
tively. Then  shall  follow  as  many  columns  as  there  are  parties  holding 
a  primary  in  such  election  district,  grouped  together  under  the  title  "num- 
ber on  primary  ballot  voted,"  and  at  the  top  of  each  column  shall  be  printed 
the  name  of  one  of  such  parties,  the  party  names  to  be  arranged  in  the 
order  of  the  size  of  their  respective  vote  for  governor  at  the  last  preceding 
general  election,  the  party  casting  the  highest  number  of  votes  for  governor 
to  come  first,  and  so  on ;  and  the  number  upon  the  ballot  voted  by  each  such 
enrolled  voter  shall  be  entered  in  the  column  bearing  the  name  of  the  party 
whose  ballot  he  casts.  The  last  column  in  such  poll-book  shall  be  entitled 
"remarks  regarding  challenges,  oaths,   and  other  facts  required  to  be 
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recorded/'  and  in  such  column  shall  be  entered,  opposite  the  name  of  each 
voter,  such  record  of  challenges,  oaths,  and  other  facts  relating  to  him  as 
this  law  requires  to  be  entered  in  the  poll-book  and  are  not  otherwise 
provided  for. 

3.  The  procedure  with  respect  to  recording  in  each  such  poll-book  the 
names  of  and  other  particulars  concerning  the  enrolled  voters  presenting 
themselves  to  vote  at  any  primary,  obtaining,  comparing  and  certifying  to 
their  signatures  prior  to  the  delivery  of  ballots  to  them,  or  obtaining  iden- 
tification statements  in  lieu  of  such  signatures,  recording  and  announcing 
the  ballots  delivered  and  voted,  making  and  recording  challenges,  and  all 
other  procedure  with  respect  to  the  taking  of  the  vote  at  any  party  primary 
shall  be  the  same  as  that  prescribed  for  the  general  election,  and  except  as 
otherwise  provided  in  this  article,  all  provisions  of  article  ten  of  the  elec- 
tion law  applying  to  the  taking  of  the  vote  at  a  general  election  shall  apply 
equally  to  each  party  primary.  (Added  by  L.  1915,  ch.  678,  §  9,  in  effect 
May  22,  1915.) 

§  87.  Proclamation  and  statement  of  result. — Immediately  upon  the  com- 
pletion of  such  canvass,  the  board  of  primary  inspectors  in  each  primary 
district  shall  make  public  oral  proclamation  of  the  result  thereof,  and  shall 
make  upon  the  statement  of  result  sheet  for  each  party  a  written  state- 
ment of  such  result  for  each  election  district  in  such  primary  district,  and 
also  a  duplicate  thereof,  which  shall  be  known  as  the  duplicate  statement. 
Immediately  after  the  completion  of  such  statements,  such  board  shall  file 
the  originals  thereof  with  the  custodian  of  primary  records,  and  shall  file 
the  duplicate  statements  with  the  clerk  of  the  city,  town  or  village. 

In  cities  having  more  than  one  million  inhabitants  the  board  of  primary 
inspectors  shall  also  make  and  sign  a  police  return  of  the  vote  at  the  pri- 
mary similar  to  that  required  at  the  general  election  by  section  three  hun- 
dred and  seventy-two  of  this  chapter,  and  such  return  and  its  contents 
shall  be  treated  in  the  same  manner  by  the  same  officers  as  is  provided  in 
that  section  with  respect  to  the  statement  of  the  result  of  the  canvass  of 
votes  on  election  day  to  be  delivered  to  the  police.  (Former  §  61,  renum- 
bered and  amended  by  L.  1911,  ch.  891  and  amended  by  L.  1915,  ch.  678,  in 
effect  May  22,  1915.) 

§  103.  Notice  of  appointment  and  fees  payable  by  notaries  public. — The 
county  clerk  of  each  county,  forthwith  upon  the  receipt  of  the  commission 
of  a  person  appointed  notary  public  for  such  county,  shall  mail  to  such  per- 
son a  notice  of  his  appointment  inclosed  in  an  envelope  with  the  name  and 
address  of  such  county  clerk  printed  thereon.  If  a  person  appointed  no- 
tary public  in  and  for  any  county  shall  not  file  his  oath  of  office  as  such 
notary  public,  in  the  office  of  the  clerk  of  such  county,  within  fifteen  days 
after  the  notice  of  his  appointment  is  so  mailed,  or  within  fifteen  days  after 
the  commencement  of  the  term  for  which  he  is  appointed,  his  appointment 
shall  be  and  be  deemed  to  be  revoked.    No  county  clerk  shall  file  the  oath 
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of  office  of  any  notary  public  until  there  shall  be  paid  to  such  county  clerk, 
by  such  notary  public : 

1.  If  he  reside  in  New  York  county,  Kings  county  or  Bronx  county,  ten 
dollars ; 

2.  If  he  reside  in  a  city  having  a  population,  as  shown  by  the  then  last 
preceding  federal  or  state  enumeration,  of  more  than  fifty  thousand,  and 
less  than  six  hundred  thousand,  five  dollars ; 

3.  If  he  reside  elsewhere,  two  and  one-half  dollars. 

Neither  the  county  clerk  of  each  of  the  counties  of  New  York,  Kings  or 
Bronx,  shall  file  a  certificate  of  the  appointment  and  qualification  of  a  per- 
son appointed  to  be  a  notary  public  in  and  for  any  county  other  than  New 
York,  Kings  or  Bronx,  until  such  notary  public  shall  pay  such  clerk  seven 
and  one-half  dollars. 

Each  county  clerk  on  or  before  the  tenth  day  of  each  month  shall 
make  for  his  county  for  the  preceding  month  a  report  in  triplicate  in  which 
shall  be  stated : 

(a)  In  a  column  headed  "Appointments  revoked  by  failure  to  qualify," 
the  name  and  address  of  each  person  appointed  a  notary  public  for  the 
county,  whose  appointment  was  revoked  during  said  preceding  month  be- 
cause of  failure  to  file  the  oath  of  office  within  the  time  allowed  by  law. 

(b)  In  a  column  headed  "Notaries  public  who  qualified  as  such  for  the 

county  of during  the  month  of ,"  the 

name  and  address  of  each  person  appointed  a  notary  public  for  the  county 
who  shall  have  qualified  during  said  preceding  month,  together  with  a  state- 
ment, opposite  the  name  of  each  person,  showing  the  total  amount  paid  by 
him  and  the  amount  thereof  to  be  retained  by  the  county  clerk. 

(c)  In  a  column  headed  "Open  appointments,"  the  name  and  address 
of  each  person  appointed  a  notary  public  for  the  county  before  the  end  of 
said  preceding  month  and  who  shall  not  have  qualified,  but  whose  time  to 
qualify  shall  not  have  expired  during  said  month. 

(d)  In  a  column  headed  "Certificates  filed,"  the  name  and  address  of 
every  notary  public  who  shall  have  filed  a  certificate,  as  provided  for  by 
section  one  hundred  and  two,  in  the  office  of  the  clerk  of  the  county  for 
which  the  report  is  made,  together  with  a  statement,  opposite  the  name  of 
each  such  person,  of  the  amount  paid  by  him  upon  filing  such  certificate. 
One  of  said  reports  shall  be  transmitted  immediately  to  the  governor,  one 
to  the  secretary  of  state  and  one  to  the  state  treasurer. 

Provided,  however,  that  in  any  county  where  there  is  a  register  as  well 
as  a  county  clerk,  a  notary  public  may  file  in  the  office  of  said  register  his 
autograph  signature  and  a  certificate  of  a  county  clerk  as  is  provided  in 
section  one  hundred  and  two  for  the  filing  of  such  signature  and  certificate 
in  certain  cases  with  a  county  clerk.  No  notary  public  shall,  within  a  county 
in  which  there  is  a  register's  office,  take  or  certify  any  acknowledgment 
or  proof  of  any  deed  or  other  instrument  to  be  recorded  in  the  register's 
office  in  said  county,  and  no  register  shall  record  or  accept  for  record  any 
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deed  or  other  instrument  proved  or  acknowledged  in  the  county  for  which 
he  is  register  by  any  notary  public,  unless  said  notary  public  shall  have 
filed  in  such  register's  office  his  autograph  signature  and  the  certificate 
of  the  proper  county  clerk  as  above  provided  for.  The  provisions  herein 
for  filing  of  such  signature  and  certificate  in  the  office  of  a  register  shall 
apply  whether  the  notary  public  is  acting  in  the  county  for  which  he  was 
appointed  or  in  a  county  in  which  he  has  qualified,  under  the  provisions  of 
section  one  hundred  and  two.  In  the  latter  case,  however,  a  certificate 
from  either  the  county  clerk  where  he  was  originally  appointed  or  from 
the  county  clerk  where  he  has  qualified  and  is  acting  shall  be  sufficient. 
The  register  in  any  county  shall  be  paid  a  fee  of  twenty-five  cents  for  the 
filing  of  each  signature  and  certificates  herein  provided,  and  he  shall  keep 
a  book  for  entry  of  the  said  signatures.  (Amended  by  L.  1915,  ch.  18,  in 
effect  Mch.  4,  1915.) 

§  130.  Publication  of  nominations. — At  least  six  days  before  an  election 
to  fill  any  public  office  the  board  of  elections  of  each  county,  except  those 
counties  which  are  wholly  within  the  city  of  New  York,  shall  cause  to  be 
published  in  not  less  than  two  nor  more  than  four  newspapers  within  such 
county,  one  of  which  shall  be  a  daily  newspaper,  if  a  daily  newspaper  is 
published  in  such  county,  and  in  any  county  having  one  hundred  thousand 
or  more  inhabitants,  adjoining  a  city  having  a  population  of  one  million  or 
more,  in  not  less  than  six  nor  more  than  ten  newspapers  a  list  of  all  nomina- 
tions of  candidates  for  offices  other  than  town  offices  to  be  filled  at  such 
election,  certified  to  such  board  by  the  secretary  of  state,  or  filed  with  such 
board  or  certified  by  such  board.  The  board  of  elections  of  the  city  of 
New  York  shall,  within  the  same  time  before  an  election  to  fill  any  public 
office,  cause  to  be  published  in  two  newspapers  published  in  each  borough 
within  such  city  a  list  of  the  nominations  of  candidates  for  office  to  be  voted 
for  at  such  election  in  such  boroughs  respectively,  which  were  certified  to 
such  board  by  the  secretary  of  state,  or  filed  in  the  office  of  such  board,  or 
certified  by  such  board  and  in  the  borough  of  Brooklyn  the  board  of  elec- 
tions shall  cause  such  publication  to  be  made  in  the  newspapers  designated 
as  corporation  newspapers  of  said  borough  and  in  one  daily  newspaper  pub- 
lished in  the  Jewish  language. 

Such  publication  shall  contain  the  name  and  residence,  and  if  a  city, 
the  street  number  of  the  residence  and  place  of  business,  if  any,  and  the 
party  or  other  designation  of  each  candidate,  and  a  facsimile  of  the  em- 
blems or  devices  selected  and  designated  as  prescribed  by  this  article,  to 
represent  and  distinguish  the  candidates  of  the  several  political  parties  or 
independent  bodies.  The  city  clerk  of  each  city  except  New  York,  and  the 
board  of  elections  of  the  city  of  New  York,  shall  at  least  six  days  before 
an  election  of  city  officers  thereof,  held  at  a  different  time  from  a  general 
election,  cause  like  publications  to  be  made  as  to  candidates  for  offices 
to  be  filled  at  such  city  election  in  a  like  number  of  newspapers  published 
in  such  city. 
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One  of  such  publications  shall  be  made  in  a  newspaper  which  advocates 
the  principles  of  the  political  party  that  at  the  last  preceding  election  for 
governor  cast  the  largest  number  of  votes  in  the  state  for  such  office;  and 
another  of  such  publications  shall  be  made  in  a  newspaper  which  advocates 
the  principles  of  the  political  party  that  at  the  last  preceding  election  for 
governor  cast  the  next  largest  number  of  votes  in  the  state  for  such  office. 
The  officer  or  board,  in  selecting  the  papers  for  such  publications,  shall 
select  those  which,  according  to  the  best  information  he  can  obtain,  have 
a  large  circulation  within  such  county  or  city.  In  making  additional  pub- 
lications, the  officer  or  board  shall  keep  in  view  the  object  of  giving  informa- 
tion, so  far  as  possible,  to  the  voters  of  all  political  parties.  The  officer  or 
board  shall  make  such  publication  twice  in  each  newspaper  so  selected  in  a 
county  .or  city  in  which  daily  newspapers  are  published;  but  if  there  be 
no  daily  newspaper  published  within  the  county,  one  publication  only  shall 
be  made  in  each  of  such  newspapers.  Should  the  board  of  elections  or 
other  officer  find  it  impracticable  to  make  the  publication  six  days  before 
election  day  in  counties  where  no  daily  newspaper  is  printed,  he  shall  make 
the  same  at  the  earliest  possible  day  thereafter,  and  before  the  election. 
(Amended  by  L.  1911,  ch.  891  and  L.  1915,  ch.  673,  in  effect  May  22, 1915.) 

§  160.  Meetings  for  registration. — 1.  Except  as  otherwise  herein  pro- 
vided, before  every  general  election,  the  board  of  inspectors  for  each  elec- 
tion district  in  every  city,  and  in  villages  having  five  thousand  inhabitants 
or  more,  shall  hold  four  meetings  for  the  registration  of  the  electors  thereof, 
at  the  place  designated  therefor,  to  be  known  respectively  as  the  first,  sec- 
ond, third  and  fourth  meetings  for  registration.  The  said  meetings  shall 
be  held  on  the  fourth  Friday,  fourth  Saturday  and  the  third  Friday  and 
third  Saturday  before  such  election.  Each  meeting  shall  begin  at  seven 
o'clock  in  the  forenoon,  and  continue  until  ten  o'clock  in  the  evening.  In 
all  election  districts  other  than  in  cities  or  villages  having  five  thousand 
inhabitants  or  more,  the  board  of  inspectors  of  election  for  each  such  elec- 
tion district  shall  hold  two  meetings  for  the  registration  of  voters  thereof,  at 
the  places  designated  therefor,  before  each  general  election,  namely,  on  the 
fourth  and  third  Saturdays  before  the  election,  to  be  known  respectively 
as  the  first  and  second  meetings  for  registration,  which  meetings  shall  begin 
at  seven  o'clock  in  the  forenoon  and  continue  until  ten  o'clock  in  the 
evening. 

2.  In  a  city  having  more  than  one  million  inhabitants,  the  board  of 
inspectors  for  each  election  district  shall  hold  six  meetings  for  the  registra- 
tion of  the  electors  thereof  before  each  general  election.  Such  meetings 
shall  begin  on  Monday  the  twenty-ninth  day  before  such  election  and  con- 
tinue on  each  day  of  the  same  week  up  to  and  including  Saturday.  On 
each  day  except  Saturday  the  meeting  shall  begin  at  half  past  five  o'clock 
in  the  evening,  and  on  Saturday  at  seven  o'clock  in  the  morning.  All  such 
meetings   shall   continue    until   half   past   ten   o'clock   in    the    evening. 
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(Amended  by  L.  1911,  ch.  649,  L.  1913,  ch.  800,  and  L.  1915,  ch.  678,  in 
effect  May  22,  1915.) 

§  155.  Register;  how  arranged.  Signature  law. — 1.  This  subdivision 
shall  apply  to  election  districts  outside  of  a  city  having  more  than  one  mil- 
lion inhabitants.  In  all  such  election  districts  the  register  shall  be  arranged 
in  twenty-four  columns,  and  the  leaves  thereof  shall  be  indexed  from  A  to 
Z.  In  the  first  column  of  such  register  there  shall  be  entered,  at  the  time  of 
the  completion  of  the  registration  on  the  last  day  for  registration,  a  number 
opposite  the  name  of  each  person  so  enrolled,  beginning  with  "one"  op- 
posite the  first  name  entered  in  the  page  indexed  A  and  continuing  in 
numerical  order  to  and  including  the  last  name  entered  upon  the  last  page 
of  such  register.  On  each  day  of  registration  there  shall  be  entered  in  the 
second  column  thereof  the  surname  of  such  persons  in  the  alphabetical  order 
of  the  first  letter  thereof,  on  the  page  bearing  the  index  letter  of  such  sur- 
name and  in  the  third  column  the  christian  name  or  names  of  such  persons 
respectively.  In  the  fourth  column  shall  be  entered  the  residence  number 
or  other  designation,  and  in  the  fifth  column  the  name  of  the  street  or  ave- 
nue of  such  residence  or  a  brief  description  of  the  locality  thereof.  In  the 
sixth  column  shall  be  entered  the  number  of  the  floor  or  room  occupied  by 
the  elector  at  the  residence  given  by  him,  and  in  the  seventh  column  shall 
be  entered  the  full  name  of  the  householder,  tenant,  subtenant  or  apartment- 
lessee  with  whom  the  elector  resides,  and  in  the  eighth  column  shall  be 
entered  his  age,  in  the  ninth,  tenth  and  eleventh  columns  shall  be  entered 
his  length  of  residence  by  years,  months  and  days  as  the  case  may  be,  in 
the  state,  county  and  election  district,  respectively;  and  in  the  twelfth  col- 
umn shall  be  entered  the  country  of  his  nativity  which  shall  mean  the  coun- 
try, state  or  province  of  the  elector's  birth,  irrespective  of  his  former  polit- 
ical allegiance.  In  the  thirteenth  column,  if  he  be  a  naturalized  citizen, 
shall  be  entered  the  date  of  the  naturalization  certificate  under  which  he 
claims  citizenship  and  in  the  fourteenth  column  shall  be  entered  the  designa- 
tion of  the  court  issuing  such  naturalization  certificate.  In  the  fifteenth, 
sixteenth,  seventeenth  and  eighteenth  columns  shall  be  entered  respectively 
the  name  of  the  state,  the  city  or  town,  and  the  street  number  and  the  name 
of  the  street  or  avenue  of  the  residence  of  such  person  from  which  such 
person  last  registered  or  voted,  and  the  year  in  which  he  last  registered  or 
voted.  In  the  nineteenth  column  shall  be  entered  the  date  of  the  registra- 
tion of  the  elector.  In  the  twentieth  column  shall  be  entered  if  the  elector 
is  in  business  for  himself  or  with  others  the  name  under  which  he  is  so  in 
business,  or,  if  the  elector  is  employed  by  some  other  person,  the  name  of 
his  present  employer.  If  he  is  not  in  business  and  has  no  employment,  the 
word  "none"  shall  be  entered,  together  with  the  name  under  which  he  was 
last  in  business  or  the  name  of  his  last  employer,  if  any.  In  the  twenty- 
first  column  shall  be  entered  the  street  and  number,  or  if  it  has  no  street 
number,  a  brief  description  of  the  location  of  the  place,  if  any,  where  he  is 
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so  in  business  or  employed,  or,  if  unemployed,  the  place,  if  any,  where  he 
was  last  in  business  or  employed.  The  information  required  to  be  stated 
in  the  twentieth  and  twenty-first  columns  shall  only  be  asked  in  the  event 
that  the  person  offering  to  register  shall  not  have  registered  in  the  same 
county  in  the  general  election  immediately  preceding.  The  twenty-second 
column  shall  be  reserved  for  the  signature  of  any  elector  who  registers  per- 
sonally at  the  time  of  registration  or  in  case  the  elector  alleges  his  inability 
to  write,  for  entering  therein  the  number  of  the  "identification  statement 
for  registration  day"  made  by  such  elector  as  hereinafter  provided.  Above 
each  horizontal  line  in  the  said  twenty-second  column  shall  be  printed  the 
words  "the  foregoing  statements  are  true"  and  the  elector  shall  at  the  time 
of  personal  registration,  sign  his  name  by  his  own  hand  and  without  assist- 
ance, using  an  indelible  pencil  or  ink,  below  such  words  on  the  horizontal 
line  in  the  register  of  electors,  which  register  shall  be  known  as  the  "signa- 
ture copy."  Said  signature  copy  shall  be  one  of  the  registers,  other  than 
the  public  copy,  which  signature  copy  shall  be  kept  by  an  inspector  of  oppo- 
site political  faith  from  the  chairman,  and  shall  be  used  at  the  polls  on  elec- 
tion day.  The  twenty-third  column  shall  be  reserved  for  entering  the  con- 
secutive number  on  the  stub  of  the  official  ballot  voted  by  the  elector  on 
election  day.  In  the  twenty-fourth  column  shall  be  entered,  opposite  the 
name  of  each  elector,  under  the  heading  "remarks"  the  facts  regarding 
challenges,  oaths  and  other  facts  affecting  such  elector  required  to  be 
recorded. 

2.  This  subdivision  shall  apply  only  to  election  districts  within  a  city 
having  more  than  one  million  inhabitants.  In  all  election  districts  in  any 
such  city,  the  register  shall  be  arranged  in  twenty-nine  (at  the  general  elec- 
tion preceding  a  presidential  primary,  thirty)  columns,  and  the  leaves 
thereof  shall  be  indexed  from  A  to  Z.  The  first  column  of  the  register  shall 
be  entitled  "Registration  No.  of  Voter,"  and  in  such  column  shall  be 
entered,  at  the  time  of  the  completion  of  the  registration  on  the  last  day 
for  registration,  a  number  opposite  the  name  of  each  person  so  registered, 
beginning  with  "one"  opposite  the  first  name  entered  in  the  page  indexed 
A  and  continuing  in  numerical  order  to  and  including  the  last  name  entered 
upon  the  last  page  of  such  register.  Columns  two  to  twenty-four  inclusive 
shall  be  filled  in  on  each  day  of  registration  as  each  voter  is  registered,  and 
the  remaining  columns  at  the  times  respectively  provided.  All  such  col- 
umns shall  be  appropriately  entitled  to  indicate  their  purpose.  In  the  sec- 
ond column  shall  be  entered  the  date  of  the  registration  of  each  voter.  In 
the  third  column  shall  be 'entered  the  surname  of  such  persons  in  the  alpha- 
betical order  of  the  first  letter  thereof,  on  the  page  bearing  the  index  letter 
of  such  surname.  In  the  fourth  column  shall  be  entered  the  christian  or 
given  name  or  names  of  such  persons  respectively.  In  the  fifth  and  sixth 
columns  shall  be  entered  the  residence  number  or  other  designation,  and 
the  name  of  the  street  or  avenue  of  such  residence  or  a  brief  description  of 
the  locality  thereof.    In  the  seventh  column  shall  be  entered  the  number  of 
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the  floor  or  room  occupied  by  the  elector  at  the  residence  given  by  him.  In 
the  eighth  column  shall  be  entered  the  full  name  of  the  householder,  tenant, 
subtenant  or  apartment  lessee  with  whom  the  elector  resides.  In  the  ninth 
column  shall  be  entered  the  elector's  age.  In  the  tenth,  eleventh  and 
twelfth  columns  shall  be  entered  the  length  of  the  elector's  residence  by 
years,  months  and  days  as  the  case  may  be,  in  the  state,  county  and  election 
district,  respectively.  In  the  thirteenth  column  shall  be  entered  the  coun- 
try of  his  nativity,  which  shall  mean  the  country,  state  or  province  of  the 
elector's  birth,  irrespective  of  his  former  political  allegiance.  In  the  four- 
teenth and  fifteenth  columns,  if  the  voter  be  a  naturalized  citizen,  shall  be 
entered  the  date  of  the  naturalization  certificate  under  which  he  claims  cit- 
izenship and  the  court  issuing  such  naturalization  certificate.  In  the  six- 
teenth, seventeenth,  eighteenth  and  nineteenth  columns  shall  be  entered  re- 
spectively the  name  of  the  state,  the  city  or  town,  the  street  number  and 
the  name  of  the  street  or  avenue  of  the  residence  of  such  person  from  which 
such  person  last  registered  or  voted,  and  the  year  in  which  he  last  registered 
or  voted.  In  the  twentieth  column  shall  be  entered,  if  the  elector  is  in 
business  for  himself  or  with  others,  the  name  under  which  he  is  so  in  busi- 
ness, or,  if  the  elector  is  employed  by  some  other  person,  the  name  of  his 
present  employer.  If  he  is  not  in  business  and  has  no  employment,  the 
word  "none"  shall  be  entered,  together  with  the  name  under  which  he  was 
last  in  business  or  the  name  of  his  last  employer,  if  any.  In  the  twenty- 
first  column  shall  be  entered  the  street  and  number,  or  if  it  has  no  street 
number,  a  brief  description  of  the  location  of  the  place,  if  any,  where  he  is 
so  in  business  or  employed,  or,  if  unemployed,  the  place,  if  any,  where  he 
was  last  in  business  or  employed.  The  twenty-second  column  shall  be  re- 
served for  the  signature  of  any  elector  who  registers  personally,  at  the  time 
of  registration,  or,  in  case  the  elector  alleges  his  inability  to  write,  for  enter- 
ing therein  the  number  of  the  "identification  statement  for  registration 
day"  made  by  such  elector  as  hereinafter  provided.  Above  each  horizontal 
line  in  the  said  twenty-second  column  shall  be  printed  the  words  "the  fore- 
going statements  are  true"  and  the  elector  shall  at  the  time  of  personal 
registration,  sign  his  name  by  his  own  hand  and  without  assistance,  using 
an  indelible  pencil  or  pen  and  ink,  below  such  words  on  the  horizontal  line 
in  the  register  of  electors,  which  register  shall  be  known  as  the  "signature 
copy."  Said  signature  copy  shall  be  one  of  the  registers,  other  than  the 
public  copy,  which  signature  copy  shall  be  kept  by  an  inspector  of  opposite 
political  faith  from  the  chairman,  and  shall  be  used  at  the  polls  on  election 
day.  In  the  twenty-third  column  the  person  who  has  personally  made  the 
entries  aforesaid  in  registering  the  voter  shall  sign  his  own  initials  in  evi- 
dence thereof,  which  signature  must  be  made  at  the  same  time  that  the 
voter  is  registered.  In  the  twenty-fourth  column  shall  be  entered  the  num- 
ber on  the  enrollment  blank  which  is  given  to  the  voter  to  enable  him  to 
enroll  in  a  party  as  provided  in  article  two  of  this  law.  The  twenty-fifth 
column  shall  be  reserved  for  the  entry  of  the  name  of  the  party,  if  any,  in 
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which  the  voter  enrolls,  or  other  statement,  as  provided  in  said  article  two 
of  this  law.  The  twenty-sixth  column  shall  be  entitled  ' '  No.  of  Stub,  Elec- 
tion Day,"  and  shall  be  reserved  for  entering  therein  the  consecutive  num- 
ber on  the  stub  of  the  official  ballot  or  set  of  ballots  voted  by  such  voter  on 
election  day.  The  twenty-seventh  column  shall  be  entitled  "No.  of  Stub, 
1st  Primary/ '  and  shall  be  reserved  for  entering  therein  the  consecutive 
number  on  the  stub  of  the  official  ballot  cast  by  such  voter  at  the  first 
official  primary,  whether  spring  or  fall,  following  the  general  election  for 
which  such  registration  was  made.  The  twenty-eighth  column  shall  be  en- 
titled "No.  of  Stub,  2d  Primary,"  and  shall  be  reserved  for  entering 
therein  the  consecutive  number  on  the  stub  of  the  official  ballot  cast  by  such 
voter  at  the  next  succeeding  official  primary  held  prior  to  the  next  enroll- 
ment, or,  should  an  unofficial  primary  be  held,  for  the  entry  of  the  word 
"Yes"  to  indicate  that  such  voter  voted  at  such  primary.  In  preparing 
the  registers  for  the  general  election  next  preceding  a  presidential  election 
an  additional  column  (the  twenty-ninth  in  such  case)  shall  be  included, 
entitled  "No.  of  Stub,  3rd  Primary,"  and  shall  be  reserved  for  use  at  a 
third  primary,  if  any,  as  above  provided  for  a  second  primary  in  other 
years.  The  last  column  in  the  register  shall  be  entitled  "Remarks  regard- 
ing challenges,  oaths,  and  other  facts  required  to  be  recorded,"  and  in  such 
column  shall  be  entered,  opposite  the  name  of  each  voter,  with  the  date  of 
each  such  entry,  such  record  of  challenges,  oaths,  and  other  facts  relating  to 
him  as  this  law  requires  to  be  entered  in  the  register  and  are  not  otherwise 
provided  for. 

3.  The  provisions  of  this  subdivision  shall  apply  to  all  election  districts. 
If  the  elector  alleges  his  inability  to  sign  as  provided  in  either  of  the  fore- 
going subdivisions,  one  of  the  inspectors,  designated  by  the  chairman,  shall 
read  to  the  elector  the  following  list  of  questions  from  a  book  to  be  furnished 
said  inspector  and  to  be  known  as  "identification  statements  for  registra- 
tion day,"  and  said  inspector  shall  write  down  in  said  book  the  answers 
of  the  elector  to  said  questions :  "What  is  your  true  name  f  What  is  or  was 
your  father's  full  name!  What  is  or  was  your  mother's  full  name!  What 
is  your  occupation?  What  is  the  name  of  your  present  employer?  If 
unemployed,  what  is  the  name  of  your  last  employer!  Where  is  or  was  his 
place  of  business?  Are  you  married  or  single?  Where  did  you  actually 
reside  immediately  prior  to  taking  up  your  present  residence;  state  floor 
and  character  of  premises?  At  the  bottom  of  each  list  of  questions  shall  be 
printed  the  following  statement:  "I  certify  that  I  have  read  to  the  above 
named  elector  each  of  the  foregoing  questions  and  that  I  have  truly  recorded 
his  answers  as  above  to  each  of  said  questions,"  and  said  inspector  who 
has  made  the  above  record  shall  forthwith  sign  his  name  to  said  certificate 
and  date  the  same.  The  above  questions  shall  be  printed  on  separate  sheets 
of  paper  which  shall  be  furnished  said  inspector  bound  together  in  book 
form  and  numbered  consecutively,  and  the  number  corresponding  to  the 
number  on  each  sheet  containing  said  list  of  questions  shall  be  entered  when 
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the  questions  have  been  answered,  in  the  twenty-second  column,  in  the 
register  of  electors  in  which  the  electors  registering  have  signed  their 
names.  Said  book  of  " identification  statements  for  registration  day"  shall 
be  kept  at  all  times  with  the  register  in  which  the  electors  sign  their  names 
as  hereinbefore  provided.  The  registration  books  as  provided  in  this  chap- 
ter, together  with  a  sufficient  number  of  identification  statements  for  regis- 
tration and  election  days,  bound  in  book  form,  and  the  poll-books  as  herein 
provided  in  subdivision  two  of  section  three  hundred  and  fifty-five  shall  be 
furnished  to  each  board  of  inspectors  in  the  same  manner  as  the  registra- 
tion and  poll-books  are  now  furnished  to  said  boards  of  inspectors,  except 
that  the  lines  in  the  registers  and  poll-books  provided  for  in  this  section 
shall  be  one-half  inch  apart  and  each  page  of  said  registers  and  poll-books 
shall  in  each  case  be  consecutively  numbered.  (Amended  by  L.  1910,  ch. 
428,  L.  1911,  ch.  649  and  L.  1915,  ch.  678,  in  effect  May  22,  1915.) 

§  157.  Preparation  and  distribution  of  registry  lists;  investigation  of 
false  registration. — The  board  of  inspectors  of  each  election  district  shall, 
immediately  after  the  close  of  the  last  day  of  registration,  make  and  com- 
plete one  list  of  all  persons  registered  in  their  respective  districts,  in  the 
numerical  order  of  the  street  numbers  thereof,  which  list  shall  be  signed 
and  certified  by  the  board  of  inspectors.  Such  list  shall  be  delivered  by  the 
chairman  of  the  board  of  inspectors  to  the  police  captain  of  the  precinct, 
if  any,  in  which  the  election  district  is  located,  or  an  officer  thereof,  or  to 
the  town  clerk,  who  shall  forthwith  deliver  the  same  to  the  board  of  elec- 
tions in  the  county  in  which  such  election  district  is  located.  The  board 
of  elections  of  each  county  containing  a  city  of  the  first  or  second  class  and 
the  board  of  elections  of  the  city  of  New  York  shall,  as  soon  as  possible  after 
the  delivery  of  such  lists,  and"  not  less  than  six  days  prior  to  the  day  of 
election,  print  in  pamphlet  form  for  each  ward  of  any  such  city  within 
their  respective  counties,  or  for  each  assembly  district  in  the  city  of.  New 
York,  not  less  than  twenty-five  times  as  many  copies  of  said  registration 
lists  as  there  are  election  districts  in  such  assembly  district  or  ward,  so 
that  each  assembly  district  or  ward  pamphlet  shall  contain  the  lists  of  the 
several  election  districts  in  such  assembly  district  or  ward.  Upon  the 
written  application  of  the  chairman  of  the  executive  committee  of  the 
county  committee  of  any  political  party  whose  candidates  are  entitled  to 
a  place  upon  the  official  ballot  to  be  voted  at  the  election  for  which  the 
registration  is  made,  the  board  of  elections  of  such  city  of  any  such  county, 
as  the  case  may  be,  shall  respectively  deliver  to  such  chairman  five  copies 
of  each  assembly  district  or  ward  pamphlet  for  each  election  district  within 
such  city,  or,  in  the  city  of  New  York,  «within  each  assembly  district  of  the 
county  which  such  county  committee  represents.  Two  pamphlets  contain- 
ing the  lists  of  the  registered  persons  in  the  election  districts  within  his 
precinct  shall  be  furnished  to  each  police  captain  in  all  such  cities.  It 
shall  be  the  duty  of  every  police  captain  in  every  city  of  the  state  to  forth- 
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with  cause  an  investigation  of  each  name  registered  in  his  precinct  to  be 
made  and  to  report  to  the  state  superintendent  of  election  *  at  his  office  in 
such  city  or  at  such  other  office  as  they  may  in  writing  designate  any  case 
of  false  registration  there  found.  In  any  city  of  the  state  in  which  regis- 
tration lists  are  not  printed,  including  third  class  cities,  it  shall  be  the  duty 
of  the  board  of  elections  of  the  county  or  of  such  city  to  afford  necessary 
facilities,  including  clerical  assistance,  to  every  such  police  captain  in  tran- 
scribing the  whole  or  any  part  of  the  registration  lists  in  aid  of  the  duty 
of  investigation  imposed  on  him  under  the  provisions  of  this  section.  The 
board  of  elections  in  each  county  shall  furnish  to  the  state  superintendent 
of  elections  three  copies  of  each  pamphlet  printed  by  it.  The  remaining 
pamphlet  so  printed  shall  be  distributed  in  the  discretion  of  the  said  boards 
which  shall  have  respectively  the  power  to  charge  for  each  pamphlet  a  sum 
not  exceeding  ten  cents  a  copy,  and  any  moneys  resulting  from  the  sale 
thereof  shall  be  paid  to  the  comptroller  of  the  city  of  New  York  or  county 
treasurer  of  the  county  for  the  benefit  of  the  treasury  of  such  city  or  county. 
The  boards  of  election  shall  contract  for  the  printing  of  such  lists  of  reg- 
istered electors  with  whomsoever  it  may  seem  to  said  board  to  be  most  ad- 
vantageous to  so  contract,  but  such  contract  shall  only  be  awarded  after 
proper  public  notice  and  to  the  lowest  bidder. 

Such  lists  shall  be  made  and  printed  as  near  as  may  be  in  the  following 
form,  to  wit: 

GRAND  STREET. 

Residence  number  or 

other  designation.  Name  of  elector. 

14  Smith,  John  M. 

15  Jones,  Charles  M. 

{Amended  by  L.  1911,  ch.  649,  £.  1913,  chs.  800,  821,  and  L.  1915,  ch.  678, 
in  effect  May  22,  1915.) 

§  159.    Registration  elsewhere. 

Constitutionality. — This  section,  as  amended  by  L.  1913,  ch.  820,  is  valid  so  far 
as  it  requires  the  inspectors  at  the  first  meeting  to  place  on  the  register  the  names 
of  those  who  voted  at  the  last  preceding  general  election  and  also  those  presenting 
.themselves  in  person,  except  such  persons  as  are  proven  to  the  satisfaction  of  the 
board  to  have  ceased  to  be  electors  in  the  district  since  such  election,  and  also 
the  names  of  those  proven  to  the  satisfaction  of  jrach  inspectors  to  be  then  or 
thereafter  entitled  to  vote  at  the  election  for  which  the  registration  is  made,  which 
proof  may  be  made  by  affidavit  or  otherwise.  But  the  provision  authorizing  regis- 
tration in  districts  outside  a  city  or  village  of  over  5000  inhabitants  without  personal 
appearance  at  the  first  meeting  for  registration,  on  presentation  of  proof  by  affi- 
davits of  the  person  desiring  registration  and  of  two  electors  is  in  violation  of 
I 2,  Art.  4  of  the  constitution.    Matter  of  Rupert  v.  Rees  (1914),  212  N.  Y.  514. 

§  182.    Qualifications  of  voters. — A  person  is  a  qualified  voter  in  any 
election  district  for  the  purpose  of  having  his  name  placed  on  the  register 

*  So  in  original. 
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if  he  is  or  will  be  on  the  day  of  election  qualified  to  vote  at  the  election 
for  which  such  registration  is  made.  A  qualified  voter  is  a  male  citizen 
who  is  or  will  be  on  the  day  of  election  twenty-one  years  of  age,  and  who 
has  been  an  inhabitant  of  the  state  for  one  year  next  preceding  the  elec- 
tion, and  for  the  last  four  months  a  resident  of  the  county,  and  for  the 
last  thirty  days  a  resident  of  the  election  district  in  which  he  offers  his 
vote.  If  a  naturalized  citizen,  he  must,  in  addition  to  the  foregoing  pro- 
visions, have  been  naturalized  at  least  ninety  days  prior  to  the  day  of  elec- 
tion. (Amended  by  L.  1913,  ch.  821,  and  L.  1915,  ch.  678,  in  effect  May 
22,  1915.) 

§  170.  Investigation  into  truth  of  affidavit!. — At  the  close  of  each  day 
of  registration  the  inspectors  of  election  shall  detach  from  the  stubs  the 
challenge  affidavits  signed  by  the  persons  challenged  during  the  day  and 
in  cities  shall  deliver  them  to  the  police  captain  of  the  precinct  in  which 
the  election  district  is  located  or  to  an  officer  thereof,  and  such  police  cap- 
tain or  commanding  officer  of  such  precinct  shall  immediately  cause  an 
investigation  of  the  truth  of  such  affidavit  to  be  made,  and  if  such  investi- 
gation shall  prove  the  same  to  be  false  in  any  particular  affecting  the  right 
of  the  challenged  person  to  register  or  vote,  the  said  officer  shall  deliver 
the  same  to  the  district  attorney  of  the  county,  together  with  the  evidence 
of  the  falsity  of  such  affidavit  and  the  district  attorney  shall  forthwith 
present  the  same  to  the  grand  jury  of  such  county.  In  election  districts 
outside  of  cities  such  affidavit  shall  be  delivered  by  the  inspectors  to  the 
sheriff  of  the  county  who  shall  proceed  in  like  manner.  Copies  of  all  such 
challenge  affidavits  shall  be  mailed  by  the  police  or  sheriff  forthwith  at  the 
close  of  each  day  of  registration  to  the  state  superintendent  of  elections, 
who  shall  proceed  in  like  manner.  (Amended  by  L.  1911,  ch.  649,  and  L. 
1915,  ch.  678,  m  effect  May  22,  1915.) 

§  177.  Making  up  the  registers;  custody  therof  after  registration. — 1. 
The  register  of  voters  made  by  the  chairman  of  the  board  of  inspectors  shall 
be,  and  shall  be  known  as,  the  public  copy  of  registration.  Such  public  copy 
shall  be  left  in  a  prominent  position  in  the  place  of  registration  from  the 
first  day  of  registration  until  election  day,  and  shall  at  all  reasonable  times 
be  opeji  to  public  inspection  and  for  making  copies  thereof.  When  the 
place  of  registration  is  in  a  school  house,  or  other  public  building,  author- 
ized to  be  so  used  under  subdivision  three  of  section  two  hundred  and 
ninety-nine,  such  public  copy  shall  be  left  in  the  custody  of  the  janitor  or 
some  other  person  in  charge  of  the  building,  who  shall  be  responsible  there- 
for, and  a  notice  shall  be  kept  publicly  posted  stating  how  inspection 
thereof  is  to  be  obtained. 

2.  Each  other  inspector  shall  carefully  preserve  his  register  of  voters 
and  shall  be  responsible  therefor,  until  the  close  of  the  canvass  of  the  votes 
on  election  day,  except  as  hereinafter  provided  for  in  cities  of  the  first 
class. 
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3.  At  the  close  of  each,  day  of  registration  the  inspectors  shall  draw  a 
line  in  ink  immediately  below  the  name  of  the  voter  last  entered  upon  each 
page  of  each  such  register.  Upon  the  succeeding  day  of  registration,  they 
shall  enter  the  names  of  voters  in  the  alphabetical  order  of  the  first  letter 
of  the  surname  below  the  line  so  drawn  upon  the  proper  page  after  the 
close  of  the  previous  day  of  registration. 

4.  Upon  the  close  of  the  last  day  of  registration,  the  inspectors  shall 
again  carefully  compare  all  the  books  of  registration,  to  see  that  they  are 
identical  as  to  their  contents,  and  shall  certify  as  a  board  in  the  proper 
place  provided  therefor  upon  each  such  register  that  such  register  is  a 
true  and  correct  register  of  persons  registered  by  them  in  such  district  for 
the  next  ensuing  election,  and  shall  state  the  whole  number  of  such  per- 
sons so  registered.     (Amended  by  L.  1915,  ch.  678,  in  effect  May  22,  1915.) 

§  180.    Custody  of  registers  after  election. — At  the  close  of  the  canvass 
of  the  votes  of  any  election,  or  within  twenty-four  hours  thereafter,  the 
two  copies  of  the  register  of  electors  used  by  the  inspectors  and  the  public 
copy  thereof  shall  be  filed  with  the  board  of  elections  of  the  county  in 
which  the  election  district  is  located  and  in  the  city  of  New  York  with  the 
office  located  in  the  borough  of  Manhattan,  and  with  the  chief  clerk  of  the 
branch  office  of  the  board  of  elections  in  each  other  borough  of  the  city  of 
*feir  York.    It  shall  be  the  duty  of  the  officers  with  whom  such  registers 
ofth.*  election  districts  are  filed,  to  forthwith  file  one  copy  of  such  register 
/or  each  election  district  with  the  state  superintendent  of  elections.    Such 
register  of  electors  shall  be  carefully  preserved  for  use  at  any  election 
whicl  may  be  ordered  or  held  in  either  of  such  counties  or  cities,  respec- 
tively, prior  to  the  next  ensuing  general  election  at  which  they  may  be 
"quired.     (Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  17,  in 
elect  May  22,  1915.) 

§    181.    Certifying  number  of  registered  electors. — At  the  close  of  regis- 
tration on  the  last  day  the  board  of  inspectors  shall  upon  blanks  furnished 
ty  the  secretary  of  state  forthwith  certify  and  file  with  or  mail  to  the  of- 
ficer €r  board  charged  with  the  duty  of  furnishing  ballots  to  such  district 
an(l   to  the  state  superintendent  of  elections  the  total  number  of  electors 
^IDstered  in  such  district.    The  inspectors  of  each  district  shall  also  fur- 
^^h.  to  the  same  officials  in  like  manner  at  the  close  of  each  day  of  registra- 
tor the  total  number  of  electors  registered  on  such  day  in  their  respective 
"^ft^icts.    The  chairman  of  the  board  of  inspectors  of  election  of  each  dis- 
tn<st  shall  also  forthwith  at  the  close  of  each  day  of  registration  file  with 
or  **Uril  to  the  state  superintendent  of  elections  a  certificate  showing  the 
total  number  of  voters  registered  therein  in  the  respective  election  districts. 

Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  18,  in  effect  May  22, 
W15.) 

§  190.    Boards  of  election  established. 

Plication  of  notice  of  local  option  questions. — Notice  that  local  option  questions 
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will  be  voted  on  should  be  published  by  the  board  of  elections.    Matter  of  Town 
of  Onondaga  (1914),  163  App.  Dlv.  191,  143  N.  T.  Supp.  36,  afld.  212  N.  Y.  677. 

§  292.    Filling  vacancies  in  elective  offices. 

Filling  anticipated  vacancies  in  the  offloe  of  representative  in  congress. — The 
Governor  is  authorized  in  his  discretion  to  make  a  proclamation  of  a  special  election 
to  fill  the  anticipated  vacancy  created  by  the  death  of  a  Representative  in  Congress 
who  died  on  the  4th  day  of  December  following  his  election.  Rept  of  Atty.  GenL 
(1914),  p.  392. 


§  299.  Designation  of  places  for  registry  and  voting. — 1.  On  the  first 
Tuesday  of  September  in  each  year,  the  town  board  of  each  town,  and  the 
common  council  of  each  city,  except  Buffalo,  and  the  board  of  elections  of 
the  city  of  New  York,  shall  designate  the  place  in  each  election  district  in 
the  city  or  town  at  which  the  meeting  for  the  registration  of  voters  and 
the  election  shall  be  held  during  the  year.  In  the  city  of  Buffalo  the 
commissioner  of  elections  shall  designate  such  places  for  registry  and  elec- 
tion on  the  first  Monday  in  August  in  each  year. 

2.  Each  room  so  designated  shall  be  of  a  reasonable  size,  sufficient  to 
admit  and  comfortably  accommodate  at  least  ten  voters  at  one  time  outside 
of  the  guard-rail,  and  in  cities  containing  a  population  of  one  million  or 
oyer  such  room  must  in  addition  be  of  sufficient  size  to  allow  of  the  placing 
of  the  furniture  and  equipment  of  such  polling  place  as  provided  in  the 
election  law. 

3.  In  cities  containing  a  population  of  over  one  million,  a  school-house 
or  other  public  building  may  be  designated,  provided  that  the  board  of 
education  consent  and  that  the  use  of  the  same  as  a  registration  and  poll- 
ing place  shall  not  interfere  with  their  customary  use.  The  expense,  if 
any,  incidental  to  their  use  under  such  designation  shall  be  paid  like  the 
expense  of  other  registration  and  polling  places.  Whenever  a  school  or 
other  public  building  is  located  in  an  election  district  and  the  registration 
and  polling  place  of  such  district  is  not  located  in  a  school  or  other  public 
building,  a  statement  of  the  reason  for  not  designating  such  a  building 
must  be  entered  by  the  board  or  officer  charged  with  the  duty  of  making 
such  designations  in  the  minutes  or  other  record  making  the  designation. 

4.  No  building,  or  part  of  a  building,  shall  be  so  designated  in  any  city, 
if  within  thirty  days  before  such  designation,  intoxicating  liquors,  ale  or 
beer,  shall  have  been  sold  in  any  part  thereof.  No  room  shall  be  desig- 
nated elsewhere  than  in  a  city,  if  within  thirty  days  before  such  designa- 
tion, intoxicating  liquors,  ale  or  beer,  shall  have  been  sold  in  such  rooms, 
or  in  a  room  adjoining  thereto,  with  a  door  or  passageway  between  the 
two  rooms. 

5.  In  the  event  that  the  registration  shall  be  so  large  that  the  polling 
place  already  designated  would  be  unreasonably  crowded  on  election  day, 
the  board  of  elections  may  between  the  last  day  of  registration  and  election 
day  change  the  polling  place  so  as  to  obtain  a  larger  room.  If  for  any 
reason  said  board  of  elections  changes  a  polling  place  said  change  must  be 
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made  at  least  ten  days  before  the  day  of  election  and  at  least  five  days 
before  election  day  said  board  must  send  a  written  notice  to  each  regis- 
tered voter,  notifying  him  of  such  change  in  the  location  of  said  polling 
place. 

6.  No  intoxicating  liquors,  ale  or  beer  shall  be  sold  in  such  building  in 
a  city  or  such  room  or  adjoining  room  elsewhere  after  such  designation 
and  before  the  general-  election  next  thereafter,  or  be  allowed  in  any  room 
in  which  an  election  is  held  during  the  day  of  election  or  canvass  of  the 
votes.  Any  person  or  persons  violating  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor. 

7.  If  any  place  so  designated  shall  thereafter  and  before  the  close  of 
the  election  be  destroyed,  or  for  any  reason  become  unfit  for  use,  or  cannot 
for  any  reason  be  used  for  such  purpose,  the  officers  charged  with  the  desig- 
nation of  a  place  for  such  election  shall  forthwith  designate  some  other 
suitable  place  for  holding  such  election.  Not  more  than  one  polling  place 
shall  be  in  the  same  room,  and  not  more  than  two  polling  places  shall  be  in 
the  same  building.  (Amended  by  L.  1910,  ch.  428,  wnd  L.  1915,  ch.  678, 
§  19,  in  effect  May  22,  1915.) 

§  304.    Authentication  of  party  lists. — In  the  city  of  New  York  such 
lists  shall  be  authenticated  and  filed  by  the  chairman  of  the  county  com- 
mittee of  the  party  in  the  respective  counties  within  such  city;  in  other 
cities,  by  the  chairman  or  secretary  of  the  general  city  committee  of  such 
Party,  if  there  be  such  a  committee,  or  if  not,  then  by  the  chairman  or 
8ec^etary  of  the  general  county  committee  of  such  party,  if  there  be  such  a 
^^Unittee,  or  if  not,  then  by  the  corresponding  officer  or  any  committee 
performing  the  usual  functions  of  a  city  or  county  committee;  provided, 
however,  that  if  in  any  city  more  than  one  such  list  be  submitted  in  the 
name  or  on  behalf  of  the  same  political  party,  only  that  list  can  be  ac- 
cepted which  is  authenticated  by  the  proper  officer  or  officers  of  the  faction 
or  section  of  such  party,  which  was  recognized  as  regular  by  the  last  pre- 
ceding gtate  convention  of  such  party;  or,  where  no  such  convention  has 
tesn  held  within  the  year,  by  the  proper  officer  of  the  faction  or  section  of 
*&*<!  party  which  at  the  time  of  the  filing  of  said  list  is  recognized  as  regu- 
lar by  the  state  committee  of  such  party  which  was  organized  by  or  pur- 
suant to  the  direction  of  the  last  preceding  state  convention  of  such  party. 
Umended  by  L.  1915,  ch.  678,  §  20,  in  effect  May  22,  1915.) 

§  319.  Fees  of  election  officers  and  others. — 1.  The  county  clerk  of  each 
county,  not  salaried,  shall  be  paid  by  such  county  a  reasonable  compensa- 
tion for  his  services  in  carrying  out  the  provisions  of  this  chapter,  to  be 
fixed  by  the  board  of  supervisors  of  the  county,  or  the  board  acting  as  such 
board  of  supervisors.  The  town  clerfe:6f  each  town  shall  be  paid  by  such 
town  a  reasonable  compensation  for  his  services  in  carrying  out  the  pro- 
visions of  this  chapter,  to  be  fixed  by  the  other  members  of  the  town  board 
of  the  town.    Ballot  clerks  shall  receive  the  same  compensation  for  their 
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attendance  at  an  election  as  inspectors  of  election  for  the  election  and  be 
paid  in  like  manner.  Poll  clerks  shall  receive  the  same  compensation  for 
their  attendance  at  an  election  and  canvass  of  the  votes  as  inspectors  of 
election  and  be  paid  in  like  manner.  An  inspector  of  election  lawfully 
required  to  file  papers  in  the  county  clerk's  office  shall,  unless  he  resides 
in  the  county  if  within  the  city  of  New  York,  or  in  any  other  city  or/  town 
in  which  such  office  is  situated,  be  entitled  to  receive  as  compensation 
therefor  five  dollars,  and  also  four  cents  a  mile  for  every  mile  actually 
and  necessarily  traveled  between  his  residence  and  such  county  clerk's 
office  in  going  to  and  returning  from  such  office. 

2.  In  cities  of  the  first  class  having  a  population  of  two  million  or  more 
inhabitants  the  persons  appointed  and  serving  as  inspectors  of  election 
shall  receive  four  dollars  for  the  hours  fixed  by  law  for  each  day  of  registra- 
tion from  Monday  to  Friday  inclusive,  and  ten  dollars  for  such  hours  on 
the  last  day  of  registration  and  on  the  day  of  revision  of  registration  for 
a  special  election,  and  seven  dollars  for  the  hours  fixed  by  law  for  the  elec- 
tion, and  five  dollars  for  the  count  and  return  of  the  votes.  The  poll  clerks 
in  such  city  shall  each  receive  the  same  compensation  as  inspectors  for  the 
election  and  for  the  count  of  the  votes,  and  the  ballot  clerks  shall  receive 
eight  dollars  each.  Such  officers  shall  be  paid  by  the  comptrollers  of  the 
respective  cities  upon  the  certificate  of  the  board  or  officer  appointing 
them. 

3.  Election  officers  required  to  meet  at  a  different  time  from  the  regu- 
lar count  of  the  votes  cast  at  a  general  election  for  the  purpose  of  count- 
ing and  returning  the  votes  of  electors  absent  from  their  election  districts 
in  time  of  war  in  the  actual  military  or  naval  service  of  this  state  or  of  the 
United  States  shall  be  paid  five  dollars  each.  (Amended  by  L.  1915,  ch. 
678,  §  21,  in  effect  May  22,  1915.) 

§  331.    Form  of  general  ballots. 

Printing  and  inspection  of  official  baUots. — An  official  ballot  should  be  printed 
and  subject  to  inspection  and  ready  for  use  a  long  enough  time  before  election  day 
to  enable  candidates  and  voters  to  see  that  it  complies  with  the  law.  Matter  of 
Holtzman  (1914),  87  Misc.  115,  150  N.  T.  Supp.  270. 

§  358.    Preparation  of  ballots  by  voters. 

Ballot  not  vitiated  by  writing  thereon  in  good  faith  name  of  office  to  be  ailed  and 
candidate  therefor. — A  voter  who,  with  an  honest  belief  that  a  vacancy  in  an  office 
exists,  writes  upon  his  ballot  the  title  of  such  office  with  the  name  of  the  person 
he  desires  to  fill  it  will  not  be  deemed  to  have  so  marked  his  ballot  as  to  destroy 
its  validity  within  the  meaning  of  the  provision  of  this  section  which  provides 
that  "any  mark  other  than  a  X  mark  or  any  erasure  of  any  kind  shall  make  the 
whole  ballot  void."  Matter  of  Murphy  (1914),  165  App.  Div.  308,  151  N.  T.  Supp. 
267. 

Failure  to  provide  place  for  writing  names. — The  legislative  intent,  as  disclosed  in 
the  Election  Law,  is  not  to  limit  voters  to  voting  only  for  such  persons  as  have  been 
officially  certified  to  the  board  of  elections  either  as  candidates  of  a  political  party, 
or  as  candidates  under  independent  nominations.    The  failure,  neglect  or  omission 
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°t  the  election  officials  to  provide  a  place  on  the  official  ballot  for  an  office  for 
which  a  vacancy  existed  does  not  deprive  voters  of  their  right  to  have  the  names 
of  the  candidates  for  whom  they  voted  and  whose  names  they  wrote  upon  the 
official  ballot  canvassed  and  counted  in  favor  of  such  persons.    Matter  of  Deitz 
(1914),  87  Misc.  610,  160  N.  Y.  Supp.  43. 
Ballots  marked  in  more  than  one  voting  tpaoe. — A  ballot  is  not  void,  but  should 
be  counted,  where  the  voter  has  marked  the  voting  cross1  in  more  than  one  of  the 
voting  spaces  before  the  name  of  a  candidate  for  a  given  office  who  has  been  nomi- 
nated by  more  than  one  party.    Opinion  of  Atty.  Oenl.,  Oct  10,  1914. 

Harking  ballots  for  constitutional  delegates. — Subdivision  3  of  this  section  con- 
trols in  respect  to  the  manner  of  marking  the  ballot  for  delegates  to  the  constitu- 
tional convention,  and  if  the  ballot  contains  a  cross  (X)  mark  in  the  circle  above 
a  party  column  and  also  a  cross  (X)  mark  in  one  or  more  voting  squares  at  the 
left  of  the  names  of  one  or  more  delegates  to  the  constitutional  convention,  or  the 
voter  writes  in  a  name  or  names,  the  ballot  shall  be  counted  for  all  the  electors  in 
the  party  group  except  those  whose  names  are  opposite  to  the  names  so  specially 
indicated.    Opinion  of  Atty.  Genl.,  Oct  21,  1914. 

§  364.  Record  of  persons  challenged. — 1.  The  inspectors  of  election 
shall  keep  a  minute  of  their  proceedings  in  respect  to  the  challenging  and 
administering  oaths  to  persons  offering  to  vote,  in  which  shall  be  entered 
by  one  of  them  the  name  of  every  person  who  shall  be  challenged  or  take 
either  of  such  oaths,  specifying  in  each  case  whether  the  preliminary  oath 
or  the  general  oath,  or  both,  were  taken.  At  the  close  of  the  election,  the 
inspectors  shall  add  to  such  minutes  a  certificate  to  the  effect  that  the  same 
are  all  such  minutes  as  to  all  persons  challenged  at  such  election  in  such 
district. 

2.  In  a  city  having  over  one  million  inhabitants,  in  addition  to  the 
foregoing  record,  the  chairman  of  each  board  of  inspectors  shall,  immedi- 
ately after  any  election  or  primary,  return  to  every  public  officer  who  has 
filed  with  him  or  a  member  of  his  board  a  list  of  voters  to  be  challenged, 
such  challenge  list  with  a  written  statement  opposite  each  name,  giving  the 
reason,  if  the  name  was  voted  on,  why  the  board  permitted  any  person  to 
vote  thereon,  or,  if  some  person  applied  to  vote  thereon  and  was  chal- 
lenged and  did  not  vote,  the  words  "challenged  and  did  not  vote;"  or  if 
no  person  applied  to  vote  on  such  name,  the  words  "no  application.' '  Be- 
fore making  such  return  such  chairman  shall  sign  his  name  at  the  foot  of 
each  page  of  such  challenge  list.  (Amended  by  L.  1915,  ch.  678,  §22,  in 
efect  May  22, 1915.) 

§  368.    Intent  of  electors. 

Cmithm  by  election  officers. — The  underlying  principle  of  so  much  of  the  Election 
Law  as  relates  to  the  counting  and  canvassing  of  ballots  is  that  this  shall  be  done 
to  the  first  instance,  and  so  far  as  possible  exclusively  by  the  election  officers/  inter- 
position by  the  courts  being  provided  for  only  to  compel  the  election  officers  to 
Perform  the  duties  imposed  upon  them  by  the  statute.  People  ex  rel.  Cantor  v. 
County  Board  of  Canvassers  (1914),  165  App.  Div.  142,  160  N.  T.  Supp.  480. 

§  372.    Statement  of  canvass  to  be  delivered  to  police. — In  all  cities  and 
Ullages  of  five  thousand  inhabitants  or  more  the  chairman  of  the  board 
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of  inspectors  shall,  forthwith  upon  the  completion  of  the  count  of  votes 
and  the  announcement  thereof,  deliver  to  the  police  officer  on  duty  at  such 
place  of  canvass  a  statement  subscribed  by  the  board  of  inspectors,  stating 
the  number  of  votes  received  by  each  candidate  for  office.  Such  statement 
shall  forthwith  be  conveyed  by  the  said  officer  to  the  station  house  of  the 
police  precinct  in  which  such  place  of  canvass  is  located,  and  he  shall  de- 
liver the  same  inviolate  to  the  officer  in  command  thereof,  who  shall  imme- 
diately transmit  by  telegraph,  telephone  or  messenger,  the  contents  of  such 
statement  to  the  officer  commanding  the  police  department  of  such  city  or 
village.  In  a  city  of  over  one  million  inhabitants,  such  commanding  of- 
ficer shall  cause  all  such  returns  to  be  immediately  tabulated  so  that  the 
final  results  may  be  known  as  early  as  possible,  and  within  twenty-four 
hours  of  its  receipt  at  the  station-house  such  statement  itself  shall  be  filed 
with  such  commanding  officer.  Such  statement  shall  be  preserved  for  six 
months  by  the  police,  and  shall  be  presumptive  evidence  of  the  result  of 
such  canvass  for  each  such  office.  (Amended  by  L.  1911,  ch.  649,  and  L. 
1915,  ch.  678,  §  23,  in  effect  May  22,  1915.) 

§  381.    Judicial  investigation  of  ballots. 

Ballots  improperly  placed  in  ballot  box. — If,  upon  an  inspection  of  the  ballot 
boxes  under  an  order  granted  pursuant  to  section  374  of  the  Election  Law,  it  ap- 
pears that  ballots  marked  "protested/*  "wholly  void"  or  "wholly  blank"  have,  by 
inadvertence  or  otherwise  been  deposited  in  the  ballot  box  instead  of  being  placed 
in  a  separate  package  as  required  by  statute,  the  court  may,  under  this  section, 
determine  that  such  ballots  were  Improperly  canvassed  by  the  board  of  inspectors 
and  order  the  error  corrected.  People  ex  rel.  Cantor  v.  County  Board  of  Canvassers 
(1914),  165  App.  Div.  142,  150  N.  T.  Supp.  480. 

If  the  inspectors  of  election  in  any  district  improperly  place  in  the  ballot  box, 
Instead  of  the  separate  packages,  ballots  which  have  been  marked  as  "protested," 
"wholly  void"  or  "wholly  blank,"  and  thus  preclude  the  county  board  of  canvassers 
from  passing  upon  such  ballots  under  order  of  the  court,  the  neglect  is  that  of  the 
board  of  election  inspectors,  and  the  duty  of  correcting  the  error  rests  upon  them. 
Hence,  an  order  requiring  the  board  of  elections  or  the  county  board  of  canvassers 
to  correct  such  an  error  is  unauthorized.  The  board  of  elections  is  merely  an  admin- 
istrative board,  and  the  board  of  county  canvassers  merely  a  canvassing  board,  and 
neither  of  them  has  any  authority  to  change  the  disposition  of  ballots  made  by  the 
inspectors  of  election.  People  ex  rel.  Cantor  v.  County  Board  of  Canvassers  (1914), 
165  App.  Div.  142,  150  N.  Y.  Supp.  480. 

A  proceeding  to  compel  election  officers  to  withdraw  ballots  from  the  ballot  boxes 
and  place  them  in  other  packages  or  receptacles  may  not  be  entertained  by  virtue 
of  any  inherent  powers  of  the  court,  but  must  find  authorization  and  support  in 
the  express  provisions  of  the  statute.  People  ex  rel.  Cantor  v.  County  Board  of 
Canvassers  (1914),  165  App.  Div.  142,  150  N.  T.  Supp.  480. 


Article  14.     Title  amended  as  follows  by  L.  1915,  ch.  678,  §  24 : 

STATE  SUPERINTENDENT   OF  ELECTIONS. 

§  471.  State  superintendent  of  elections,  chief  deputy  and  assistants. — 
There  shall  be  an  officer  to  be  known  as  "state  superintendent  of  elec- 
tions/'   The  governor  shall  appoint  such  superintendent  of  elections  by 
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and  with  the  advice  and  consent  of  the  senate,  who  shall  hold  office  for  the 
fall  term  of  four  years.  Such  term  shall  begin  on  the  first  day  of  Janu- 
ary in  every  fourth  year  beginning  with  the  year  nineteen  hundred  and 
fifteen  and  shall  expire  on  the  thirty-first  day  of  December.  Vacancies 
shall  be  filled  for  the  remainder  of  the  unexpired  term.  Such  superin- 
tendent may  be  removed  from  office  in  the  same  manner  as  a  sheriff.  He 
may  appoint  one  chief  deputy  without  nomination,  a  secretary  and  neces- 
sary clerks,  stenographers  and  other  employees,  and  remove  them  at 
pleasure.  (Amended  by  L.  1909,  ch.  240,  L.  1911,  ch.  649,  and  L.  1915, 
ch.  678,  in  effect  May  22,  1915.) 

L  1915,  oh.  678,  f  44.  The  terms  of  office  of  the  present  state  superintendents  of 
elections  shall  expire  upon  the  appointment  and  qualification  of  a  single  superin- 
tendent of  elections  under  the  provisions  of  section  four  hundred  and  seventy-one 
of  the  election  law  as  amended  by  this  act.  Upon  the  appointment  and  qualifica- 
tion of  such  superintendent  of  elections,  he  shall  succeed  to  the  powers  and  duties 
of  such  superintendents  of  elections  except  as  modified  by  this  act  and  shall  have 
the  charge,  custody  and  control  of  the  offices,  property,  books,  records,  papers  and 
documents  pertaining  to  the  powers  and  duties  of  such  superintendents.  After  this 
act  takes  effect  and  until  the  appointment  and  qualification  of  such  superintendent 
of  elections,  the  present  superintendents  of  elections  shall  have  the  powers  and 
duties  of  the  superintendent  of  elections  as  prescribed  by  the  election  law  as 
amended  by  this  act  This  act  shall  not  affect  any  matter  pending  under  the  elec- 
tion law  at  the  time  it  takes  effect  or  at  the  time  of  the  appointment  of  a  single 
superintendent  of  elections  under  section  four  hundred  and  seventy-one  of  such 
law  as  amended  by  this  act,  which  pertain  to  the  powers  and  duties  of  the  present 
superintendents  of  elections,  nor  affect  the  running  of  time  with  respect  to  any 
proceeding  provided  for  in  the  election  law.  Any  such  pending  matter  pertaining 
to  the  functions  of  the  state  superintendents  of  elections  shall  be  continued  and 
disposed  of  by  the  state  superintendent  of  elections. 

§  472.  Powers  of  superintendent,  clerks  and  deputies. — Such  state 
superintendent  of  elections  and  the  deputies  appointed  by  him,  shall  pos- 
sess and  exercise  all  the  powers  vested  in  a  sheriff,  as  a  conservator  of  the 
P^ce,  either  by  statute  or  common  law.  The  chief  deputy  shall  be  placed 
m  charge  of  the  branch  office  in  the  city  of  New  York.  Any  clerks,  ap- 
pointed by  the  state  superintendent  of  elections  pursuant  to  the  provisions 
of  this  article,  shall  have  power,  when  directed  by  the  state  superintendent 
of  elections,  to  administer  oaths  and  affirmations  required  by  law  or  by  any 
order,  rule  or  regulation  of  the  state  superintendent  of  elections,  for  or  in 
connection  with  the  appointment  and  qualification  of  deputy  superintend- 
cnta  of  elections  appointed  pursuant  to  the  provisions  of  this  article. 
(Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  26,  in  effect  May 
22, 1915.) 

§  473.    Deputies. — Section  amended  by  L.  1911,  ch.  649,  and  repealed 
hi  L  1915,  ch.  678,  §  27,  m  effect  May  22,  1915. 

§  474.    Additional  deputies. — The  superintendent,  whenever  he  deems 
it  necessary,  may  appoint,  in  addition  ta  the  chief  deputy,  without  nomi- 
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nation,  and  at  pleasure  remove,  not  more  than  two  hundred  and  thirty- 
three  other  deputies,  to  be  employed  by  him  in  enforcing  the  provisions 
of  this  article.  (Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  28, 
in  effect  May  22,  1915.) 

§  475.  Control  and  powers  of  deputies;  refusal  to  furnish  information. — 
All  deputies  appointed  under  this  article  shall  be  subject  to  the  direction 
and  control  of  the  state  superintendent  and  he  may,  subject  to  the  next 
provision,  assign  them  to  any  election,  district.  He  must,  however,  assign 
to  duty  in  the  city  of  New  York  seventy  of  the  deputies  receiving  annual 
salaries  and  eighty-seven  deputies  receiving  per  diem  compensation.  The 
state  superintendent  shall  make  such  rules  for  the  control  and  conduct  of 
his  deputies  as  he  may  deem  advisable,  not  in  conflict  with  law. 

Such  deputies,  when  directed  by  the  state  superintendent,  shall,  on 
their  own  motion,  or  on  complaint  of  any  citizen  of  the  state,  may : 

1.  Investigate  all  questions  relating  to  registration  of  voters,  and  for 
that  purpose  shall  have  power  to  visit  and  inspect  any  house,  dwelling, 
building,  inn,  lodging-house  or  hotel  and  interrogate  any  inmate,  house- 
dweller,  keeper,  care-taker,  owner,  proprietor  or  landlord  thereof  or 
therein,  as  to  any  person  or  persons  residing  or  claiming  to  reside  therein 
or  thereat. 

2.  Arrest  any  person  without  warrant  who  in  his  presence  violates  or 
attempts  to  violate  any  of  the  provisions  of  this  chapter  or  the  penal  law 
relating  to  crimes  against  the  elective  franchise. 

3.  Execute  warrants  of  arrest  and  take  into  custody  the  person  or  per- 
sons named  in  such  process. 

4.  Inspect  and  copy  any  books,  records,  papers  or  documents  relating  to 
or  affecting  the  election  or  the  registration  of  voters. 

5.  Require  every  lodging-house  keeper,  landlord  or  proprietor  to  ex- 
hibit his  register  of  lodgers  therein  at  any  time  to  such  deputy. 

Any  person  who  neglects  or  refuses  to  furnish  any  information  required 
or  authorized  by  this  article,  or  to  exhibit  records,  papers,  or  documents 
herein  authorized  to  be  inspected,  or  which  are  required  to  be  exhibited, 
shall  be  guilty  of  a  misdemeanor.  (Amended  by  L.  1911,  ch.  649,  and 
L.  1915,  ch.  678,  §  29,  in  effect  May  22,  1915.) 

§  476.  Aid  by  private  persons  and  public  officers. — The  state  superin- 
tendent, or  any  deputy,  may  call  on  any  person  to  assist  them  in  the  per- 
formance of  their  duty ;  and  they  may  also  call  on  any  public  officer  who 
by  himself  or  his  assistants,  deputies  or  subordinates  shall  render  such 
assistance  as  may  be  required.  Any  such  person,  public  officer,  deputy  or 
subordinate  who  shall  fail,  on  demand  of  the  superintendent  or  any  dep- 
uty, to  render  such  aid  and  assistance  in  the  performance  of  his  duty  as 
he  shall  demand,  or  who  shall  willfully  hinder  or  delay,  or  attempt  to 
hinder  or  delay  such  superintendent  or  deputy,  in  the  performance  of  his 
duty,  shall  be  guilty  of  a  felony  and  shall  upon  conviction  thereof  be  sen- 
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fenced  to  imprisonment  in  a  state  prison  for  a  period  of  not  more  than 
three  years;  and  if  a  public  officer,  shall,  in  addition  to  such  imprison- 
ment, forfeit  his  office.  A  member  of  a  uniformed  police  force  and  every 
sheriff,  deputy  sheriff  and  election  officer  shall,  for  the  purpose  of  this 
article,  be  deemed  a  public  officer.  (Amended  by  L.  1911,  ch.  649,  and 
1. 1915,  ch.  678,  §  30,  in  effect  May  22,  1915.) 

§  477.  Subpoenas  by  state  superintendent. — The  state  superintendent 
shall  have  power  to  issue  subpoenas  for  the  purpose  of  investigating  any 
matter  within  his  jurisdiction  and  of  aiding  him  in  enforcing  the  pro- 
visions of  this  article,  such  subpoenas  to  be  issued  in  the  name  of  the  state 
superintendent.  He  may  in  proper  cases  issue  subpoenas  duces  tecum. 
A  subpoena  issued  by  the  state  superintendent  of  elections  may  be  served 
by  the  superintendent  or  by  any  deputy  appointed  by  him  or  by  any  police 
or  peace  officer. 

Any  person  who  shall  omit,  neglect  or  refuse  to  obey  a  subpoena  attested 
in  the  name  of  the  state  superintendent  and  made  returnable  at  one  of  the 
offices  or  branch  offices  of  the  superintendent,  or  who  shall  refuse  to  tes- 
tify under  oath  before  him  or  his  chief  deputy,  or  other  deputy  duly 
designated  by  the  superintendent  pursuant  to  the  provisions  of  this  article, 
is  guilty  of  a  misdemeanor.  (Amended  by  L.  1911,  ch.  649,  and  L.  1915, 
ch.  678,  §  31,  in  effect  May  22,  1915.) 

§  478.  Administration  of  oaths  by  superintendent  and  deputies. — The 
superintendent,  his  chief  deputy  and  any  of  the  deputies  duly  designated 
by  the  superintendent  for  that  purpose,  under  his  hand  and  seal  of  office, 
are  hereby  authorized  and  empowered  to  administer  oaths  and  affirmations 
in  the  usual  appropriate  forms,  to  any  person  in  any  matter  or  proceed- 
ings authorized  as  aforesaid,  and  in  all  matters  pertaining  or  relating  to 
the  elective  franchise  and  to  take  and  administer  oaths  and  affirma- 
tions in  the  usual  appropriate  forms,  in  taking  any  affidavit  or  deposition 
'which  may  be  necessary  or  required  by  law  or  by  any  order,  rule  or  regu- 
lations of  the  superintendent  for  or  in  connection  with  the  official  pur- 
poses, affairs,  powers,  duties  or  proceedings  of  said  superintendent  or 
deputies  or  any  official  purpose  lawfully  authorized  by  said  superintendent. 

Any  person  who  shall  make  any  false  statement  under  oath  before  the 
skte  superintendent,  his  deputy,  or  other  deputy  authorized  to  take  oaths, 
a*  herein  provided,  is  guilty  of  a  felony.  (Amended  by  L.  1911,  ch.  649, 
■»*  £.  1915,  ch.  678,  §  32,  w  effect  May  22,  1915.) 

§  479.  Attendance  and  duties  at  polling  places. — The  state  superintend- 
ent may  attend  at  any  election,  and  each  deputy  shall,  on  election  day, 
attend  the  election  at  the  polling  place  to  which  he  is  assigned.  The  state 
roperfotendent  and  each  deputy  shall  be  admitted  at  any  time  within  any 
polling  place  and  within  the  guard-rails  thereof.  It  shall  be  the  duty  of 
tiw  superintendent  and  of  each  deputy  during  the  election  to  preserve 
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order  and  arrest  any  person  violating  or  attempting  to  violate  this  chapter 
or  any  provision  of  the  penal  law  relating  to  the  elective  franchise. 
(Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  33,  in  effect  May 
22,  1915.) 

§  480.  Reports  by  lodging-house  and  hotel  keepers. — It  shall  be  the 
duty  of  every  landlord,  proprietor,  lessee  or  keeper  of  a  lodging-house, 
inn  or  hotel,  to  keep  a  register  in  which  shall  be  entered  the  name  and 
residence,  the  date  of  arrival  and  departure  of  his  guests  and  the  room, 
rooms  or  bed  occupied  by  them.  This  register  shall  be  so  arranged  that 
there  shall  be  a  space  on  the  same  line  in  which  each  male  guest  or  male 
lodger  shall  sign  his  name,  and  such  landlord,  proprietor,  lessee  or  keeper 
shall  make  a  sworn  report  upon  a  blank  to  be  prepared  and  furnished  by 
the  state  superintendent  twenty-nine  days  before  the  election  next  ensu- 
ing to  the  said  superintendent  of  elections,  which  report  shall  contain  a 
detailed  description  of  the  premises  so  used  and  occupied  as  a  lodging- 
house,  inn  or  hotel,  including  the  size  and  character  of  building,  and  in 
case  only  part  of  a  building  is  so  used,  a  statement  as  to  what  part  of  said 
building  is  so  used,  and  also  if  there  be  more  than  one  building  on  the 
premises,  which  particular  building  is  so  used,  and  the  names  of  the  lodgers 
therein  and  all  employees  and  all  other  persons  living  therein  including 
the  landlord,  proprietor,  lessee  or  keeper  and  members  of  his  family,  who 
claim  a  voting  residence  at  or  in  such  lodging-house,  inn  or  hotel,  together 
with  the  length  of  time  they  have  been  regularly  lodging  or  living  therein, 
the  beginning  of  such  residence,  the  color,  age,  height,  weight,  color  of 
hair,  marks  on  face  or  hands,  the  complexion  and  any  distinguishing 
marks  or  features  of  face  or  body  whereby  such  persons  may  be  identified, 
the  place  of  their  nativity,  the  occupation  and  place  of  business  of  such 
persons  and  the  room  occupied  by  each  such  person,  and  whether  such  per- 
son is  a  guest,  landlord,  proprietor,  lessee  or  keeper,  and  the  signature  of 
each  such  person.  Above  the  space  reserved  for  the  signature  of  each 
such  person  shall  be  printed  the  following  words  "the  foregoing  statements 
are  true."  In  the  form  of  affidavit,  which  shall  be  sworn  to  by  the  land- 
lord, proprietor,  lessee  or  keeper  of  such  lodging-house,  inn  or  hotel,  shall 
be  included  the  statement  that  the  signatures  of  the  guests  or  lodgers 
certified  to  in  said  report,  were  written  in  the  presence  of  such  landlord, 
proprietor,  lessee  or  keeper,  and  that  he  personally  knows  them  to  be  the 
persons  therein  described. 

To  the  end  that  the  sworn  report  herein  required  shall  truly  set  forth 
the  facts  therein  stated,  it  shall  be  the  duty  of  the  said  landlord,  propri- 
etor, lessee  or  keeper  to  question  each  male  person  lodging  or  living  in 
such  lodging-house,  inn  or  hotel  as  to  his  intention  of  claiming  such  place 
as  a  voting  residence,  and  such  person  shall  thereupon  declare  his  inten- 
tion thereof,  and  if  he  shall  claim  such  place  as  his  voting  residence  he 
shall  give  to  such  landlord,  proprietor,  lessee  or  keeper  such  facts  regard- 
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ing  himself  as  are  required  to  be  incorporated  in  the  sworn  report  herein 
provided  for. 

Any  such  landlord,  proprietor,  lessee  or  keeper  or  any  lodger  who  shall 
violate  this  provision  shall  be  deemed  guilty  of  a  misdemeanor.  (Amended 
by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  34,  in  effect  May  22,  1915.) 

§  481.    Affidavits  by  hotel  keepers  holding  liquor  licenses. — If  any  per- 
son, other  than  the  keeper  or  members  of  his  family,  shall  claim  a  voting 
residence  in  a  building  or  part  of  the  building  used  as  a  hotel,  within 
three  months  of  a  general  election,  in  which  building  or  part  of  the  build- 
ing the  business  of  trafficking  in  liquors  is  conducted  under  a  liquor  tax 
certificate  issued  under  subdivision  one  of  section  eight  of  the  liquor  tax 
law,  the  holder  of  such  certificate  shall  furnish  to  the  state  superintendent 
of  elections,  whenever  the  superintendent  shall  require  him  so  to  do,  an 
affidavit  properly  acknowledged  and  signed  before  a  notary  public,  in 
which  the  holder  of  such  certificate  shall  state  whether  he  and  such  build- 
ing have  conformed  to  and  at  the  time  of  making  the  affidavit  do  conform 
to  all  the  requirements  of  the  laws,  ordinances,  rules  and  regulations  re- 
lating to  hotels  and  hotel  keepers,  including  all  laws,  ordinances,  rules 
and  regulations  of  the  state  or  locality  pertaining  to  the  building,  fire  and 
health  departments  in  relation  to  hotels  and  hotel  keepers  and  that  such 
building  is  or  was  within  three  months  of  the  said  election  used  as  a  hotel. 
If  for  any  reason  the  said  building  or  part  of  the  building  used  as  a 
hotel  shall  be  devoted  to  other  than  hotel  purposes  within  three  months 
°f  said  election  the  holder  of  such  liquor  tax  certificate  shall  state  in  such 
affidavit  for  what  purpose  such  building  or  part  thereof  formerly  used 
for  hotel  purposes  is  then  used,  and,  if  the  same  has  been  sublet  to  any 
person,  he  shall  so  state,  giving  the  terms  of  said  lease,  and  the  name  of 
the  lessee. 

Any  holder  of  a  liquor  tax  certificate  required  to  make  such  affidavit  by 
the  said  superintendent  who  shall  refuse,  fail  or  neglect  to  make  and  file 
the  same  forthwith  with  the  superintendent  is  guilty  of  a  misdemeanor. 
Any.  holder  of  a  liquor  tax  certificate  who  shall  incorporate  any  false 
statement  in  any  sworn  report  or  affidavit  to  the  superintendent  of  elec- 
tions is  guilty  of  perjury  and  in  addition  to  suffering  the  penalty  pre- 
scribed by  law  for  such  crime  shall  forfeit  his  liquor  tax  certificate  and 
stall  be  deprived  of  all  rights  and  privileges  thereunder  and  of  any  right 
to  a  rebate  of  any  portion  of  the  tax  paid  thereon,  and  shall  be  debarred 
from  trafficking  in  liquors  for  a  period  of  five  years  from  the  date  of  his 
conviction.  (Amended  by  L.  1911,  ch.  649,  and  L.  1915,  ch.  678,  §  35, 
» effect  May  22,  1915.) 

§  482.  Filing  such  reports  and  affidavits. — Any  report  or  affidavit  re- 
quired  by  the  two  preceding  sections  shall  be  acknowledged  and  sworn  to 
before  a  notary  public,  commissioner  of  deeds,  or  justice  of  the  peace, 
itod  shall  be  filed  personally  by  such  landlord,  proprietor,  lessee  or  keeper 
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or  by  registered  mail  with  the  said  superintendent  of  elections  at  such  office 
as  he  may  designate.  (Amended  by  L.  1911j  ch.  649,  and  L.  1915,  ch.  678, 
§  36,  in  effect  May  22,  1915.) 

§  483.  Reports  by  police  and  certain  departments. — Whenever  the  state 
superintendent  of  elections  shall  require,  it  shall  be  the  duty  of  the  chief 
of  police  and  the  respective  heads  of  the  departments  of  buildings,  fire  and 
health  to  forthwith  make  a  report  in  writing  to  the  superintendent  of 
elections  of  every  building  or  part  of  a  building  in  such  city  in  which  the 
business  of  trafficking  in  liquors  is  conducted  under  a  liquor  tax  certifi- 
cate issued  under  subdivision  one  of  section  eight  of  the  liquor  tax  law, 
showing  the  location  thereof  by  street  and  number,  election  district  and 
assembly  district  or  ward,  the  character  of  such  business,  as  declared  by 
the  holder  of  the  certificate,  specifying  whether  it  be  a  hotel,  restaurant, 
saloon,  store,  shop,  booth  or  other  place  and  the  name  of  the  holder  of  such 
certificate,  and  if  the  place  be  a  hotel  the  report  shall  state  whether  or  not 
the  building  and  holder  of  the  certificate  conform  to  all  the  laws,  ordi- 
nances, rules  and  regulations  of  the  state  or  locality  including  the  laws, 
ordinances,  rules  and  regulations  of  the  building,  fire  and  health  depart- 
ments in  relation  to  hotels  and  hotel  keepers.  (Amended  by  L.  1911,  ch. 
649,  and  L.  1915,  ch.  678,  §  37,  in  effect  May  22,  1915.) 

§  484.  List  to  be  furnished  if  required  by  the  superintendent  of  elec- 
tions.— The  superintendent  of  elections  shall  also  have  the  right  through- 
out the  year  whenever  deemed  necessary  by  him  to  require  the  owner  or 
lessee  of  any  hotel,  or  inn,  containing  less  than  fifty  rooms  and  every 
lodging-house  or  dwelling  to  make  to  the  superintendent  within  ten  days 
after  notification,  a  sworn  report  upon  a  blank  to  be  prepared  and  fur- 
nished by  said  superintendent,  which  said  report  shall  contain  a  list  giv- 
ing the  name  of  every  male  person  of  twenty-one  years  of  age  and  upwards, 
who  resides  in  said  hotel,  inn,  lodging-house  and  dwelling,  together  with  the 
period  that  they  have  resided  therein,  and  such  other  information  as  may 
be  deemed  necessary  by  said  superintendent,  and  said  superintendent 
shall  have  the  power  whenever  deemed  necessary  by  him  to  require  said 
owner  or  said  lessee  in  addition  to  notify  said  superintendent  whenever 
any  of  said  male  persons  shall  within  twenty-nine  days  before  election  leave 
said  hotel,  inn,  lodging-house  and  dwelling.  Said  superintendent  shall 
have  the  power  to  require  said  list  to  be  made  by  the  owner  if  said  owner 
is  in  possession.  If  said  owner  is  not  in  possession  said  superintendent 
shall  have  the  power  to  require  said  owner  to  furnish  the  name  of  the 
lessee  and  lessees  of  said  building  and  said  superintendent  shall  then  have 
the  power  to  require  said  list  of  said  lessee  and  lessees.  In  the  event  that 
said  building  is  occupied  in  part  by  said  owner  and  in  part  by  a  lessee 
or  lessees  the  said  superintendent  shall  then  have  the  power  to  compel  the 
owner  to  furnish  the  said  list  for  the  part  occupied  by  him,  and  the  names 
of  the  lessee  or  lessees  who  lease  the  remaining  part  of  said  building,  and 
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said  superintendent  may  require  said  lists  from  said  lessee  or  lessees.  In 
the  event  of  the  neglect  of  the  owner  or  lessee  to  furnish  said  list  when 
demanded  by  said  superintendent  of  elections,  said  owner  or  lessee  shall 
be  guilty  of  a  misdemeanor  punishable  by  a  fine  of  two  hundred  and  fifty 
dollars,  and  in  case  of  a  second  conviction  shall  be  punishable  by  a  fine  of 
five  hundred  dollars  and  imprisonment.  If  the  owner  furnishes  to  said 
superintendent  a  list  which  states  that  a  male  person  has  resided  in  said 
premises  for  a  longer  period  than  he  has  actually  resided  therein,  or  if 
said  person  puts  upon  said  list  a  name  under  which  no  person  has  resided 
any  length  of  time  in  said  premises,  said  owner  shall  be  guilty  of  a  felony 
and  in  addition  liable  to  a  penalty  of  one  thousand  dollars,  which  said 
penalty  shall  be  a  lien  upon  the  house  and  the  lot  upon  which  the  bouse 
is  situated.  If  the  lessee  furnishes  a  false  list  then  the  said  lessee  shall 
be  liable  to  a  penalty  of  one  thousand  dollars,  which  said  penalty,  in  addi- 
tion to  being  satisfied  out  of  any  goods  or  chattels  of  the  lessee,  shall  be  a 
lien  upon  the  leasehold,  and  shall  entitle  said  leasehold  to  be  sold  to  satisfy 
said  penalty  subject  to  the  rights  of  the  landlord.  Every  penalty  imposed 
herein  upon  a  house  or  leasehold  shall  be  a  lien  upon  the  house  and  lot  or 
leasehold  in  relation  to  which  the  penalty  is  imposed  from  the  time  of 
filing  of  a  certified  copy  of  the  judgment  in  the  office  of  the  clerk  of  the 
county  in  which  said  house  and  lot  or  leasehold  is  situated,  subject  only 
to  taxes,  assessments,  water  rates  and  to  such  mortgages  and  mechanics' 
liens  as  may  exist  thereon  prior  to  such  filing,  and  it  shall  be  the  duty  of 
the  prosecuting  officer  upon  the  entry  of  said  judgment  to  forthwith  file 
the  copy  as  aforesaid  in  the  office  of  the  clerk  of  the  county  and  said  copy 
upon  said  filing  shall  be  forthwith  indexed  by  the  clerk  in  the  index  of 
mechanics'  liens.  A  lis  pendens  may  be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  the  realty  or  leasehold  is  situated  at  the  time  of  the 
commencement  of  the  proceedings  under  this  section.  (Amended  by  L. 
1911,  ch.  649,  and  L.  1915,  ch.  678,  §  38,  in  effect  May  22,  1915.) 

§  485.  Card  lists  of  registered  electors. — The  board  of  inspectors  of  each 
election  district  shall  on  each  day  of  registration  transfer  to  cards,  to  be 
provided  for  that  purpose  by  the  secretary  of  state,  which  cards  shall 
be  in  form  and  style  approved  by  the  state  superintendent  of  elections, 
a  complete  copy  of  the  name  of  each  person  registered  in  their  respective 
districts,  together  with  all  of  the  answers  made  and  information  given  by 
the  person  registered,  at  the  time  of  registration,  and  such  cards,  inclosed 
and  sealed  in  a  cover  to  be  provided  for  that  purpose  by  the  secretary 
of  state,  shall  be  delivered  personally  or  by  mail  forthwith  by  the  chair- 
man of  the  board  of  inspectors  together  with  a  statement  on  a  blank  form, 
to  be  furnished  by  the  secretary  of  state  after  approval  by  the  state  super- 
intendent of  elections,  that  the  cards  delivered  contain  a  correct  copy  of 
all  the  names  registered  and  information  given  by  the  persons  so  registered, 
to  the  state  superintendent  of  elections  at  one  of  his  offices  to  be  designated 
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by  him.     (Amended  by  L.  1911,  ch.  649  and  L.  1915,  ch.  678,  §  39,  in  effect 
May  22,  1915.) 

§  486.  Challenge  lists. — 1.  The  state  superintendent  of  elections  shall 
prepare  for  each  election  district  in  the  city  of  New  York  a  challenge 
list  containing  the  names,  alphabetically  arranged,  and  addresses  of  all 
persons  who,  by  reason  of  death,  removal,  conviction  or  otherwise,  have 
lost  the  right  to  register  from  the  addresses  within  such  election  district 
from  which  they  registered  at  the  last  preceding  election.  Such  challenge 
lists  shall  be  delivered  to  the  respective  boards  of  registry  in  such  city  at 
least  one-half  hour  before  the  commencement  of  registration.  It  shall 
be  the  duty  of  the  chairman  of  such  respective  boards  of  registry  to  chal- 
lenge the  registration  of  any  person  applying  to  them  for  registration 
under  any  name  on  said  challenge  lists,  unless  it  shall  affirmatively  appear 
after  strict  examination  of  the  voter,  and,  if  necessary,  others  also,  that  such 
voter  has  become  domiciled  at  a  new  address  within  the  election  district. 
Said  challenge  lists  shall  contain  a  column  headed  " remarks"  and  it  shall 
be  the  duty  of  the  chairman  of  the  respective  boards  of  registry  to  enter 
in  said  column  opposite  the  names  on  said  lists  whether  any  person  apply- 
ing for  registration  under  any  name  on  said  lists  who  was  challenged  was 
allowed  to  register  and  the  reason  for  allowing  him  to  register.  If  a  person 
applies  for  registration  under  any  name  on  said  challenge  lists  who  is  chal- 
lenged and  does  not  register  then  there  shall  be  entered  opposite  such  name 
in  the  aforesaid  column  headed  "remarks"  the  words  "challenged  but  did 
not  register."  If  no  person  applies  for  registration  under  any  name  on 
said  challenge  lists  then  there  shall  be  entered  opposite  each  such  name 
in  the  aforesaid  column  headed  "remarks"  the  words  "no  application." 
Any  duly  accredited  watcher  shall  have  the  right  to  examine  such  challenge 
list.  On  each  day  of  registration  the  chairman  of  the  board  of  registry 
shall  make  the  challenges  and  the  entries  in  the  column  headed  "remarks" 
as  heretofore  provided.  At  the  close  of  the  last  day  of  registration  said 
challenge  lists  shall  be  signed  and  certified  as  true  by  each  member  of 
such  board  of  registry  and  returned  to  the  state  superintendent  of  elections 
in  a  sealed  envelope  provided  therefor  by  the  said  state  superintendent. 

2.  After  the  last  day  of  registration  and  before  election  day  in  each 
year  the  state  superintendent  of  elections  also  shall  prepare  for  each  elec- 
tion district  in  the  city  of  New  York  a  challenge  list  containing  the  names, 
alphabetically  arranged,  and  addresses  of  all  persons  registered  in  such 
district  during  said  last  preceding  period  of  registration  whom  he  shall 
have  reason  to  believe,  from  investigation  or  otherwise,  not  to  be  entitled  to 
vote  at  said  election.  Such  challenge  lists  shall  be  delivered  to  the  respec- 
tive boards  of  inspectors  in  such  city  at  least  one-half  hour  before  the  open- 
ing of  the  polls  of  each  election.  It  shall  be  the  duty  of  the  chairman  of 
the  respective  boards  of  inspectors  to  challenge  the  vote  of  any  person 
presenting  himself  to  vote  under  any  name  on  said  challenge  lists.    Said 
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challenge  lists  shall  contain  a  column  headed  "remarks,"  and  it  shall  be 
the  duty  of  the  chairman  of  the  respective  boards  of  inspectors  to  enter  in 
said  column  opposite  the  names  on  said  lists  whether  any  person  applying 
to  vote  under  any  name  on  said  lists  who  was  challenged  was  allowed  to 
vote  and  the  reason  for  allowing  him  to  vote.  If  a  person  applies  to  vote 
under  any  name  on  said  challenge  lists  who  is  challenged  and  does  not  vote, 
then  there  shall  be  entered  opposite  such  name  in  the  aforesaid  column 
headed  " remarks' '  the  words  "challenged  but  did  not  vote."  If  no  person 
applies  to  vote  under  any  name  on  said  challenge  lists,  then  there  shall  be 
noted  opposite  each  such  name  in  the  aforesaid  column  headed  "remarks" 
the  words  "no  application."  At  the  close  of  the  polls  said  challenge  lists 
shall  be  signed  and  certified  as  true  by  each  member  of  such  board  of 
inspectors  and  returned  to  the  state  superintendent  of  elections  in  a  sealed 
envelope  provided  therefor  by  the  said  state  superintendent. 

3.  The  state  superintendent  of  elections  shall  prepare  duplicates  of  all 
challenge  lists  provided  for  in  this  section  and  he  shall  keep  said  duplicate 
challenge  lists  on  file  in  his  office  from  the  time  of  their  preparation  until 
the  close  of  the  third  general  election  following  the  preparation  of  said 
challenge  lists.  The  aforesaid  original  challenge  lists  shall  also  be  kept 
on  file  for  two  years  after  the  general  election  following  their  preparation. 
(Amende&by  L.  1911,  eft.  649  and  L.  1915,  eft.  678,  §  40,  in  effect  May  22, 
1915.) 

§  487.  Salaries  and  expenses. — The  annual  salary  of  the  state  superin- 
tendent of  elections  shall  be  five  thousand  dollars ;  of  the  chief  deputy,  four 
thousand  dollars;  of  the  secretary,  two  thousand  dollars;  of  one  chief  ste- 
nographer, fifteen  hundred  dollars ;  of  not  more  than  thirteen  of  the  deputies, 
of  wholn  eight  may  be  assigned  to  take  charge  of  the  branch  offices,  fifteen 
hundred  dollars  each ;  of  not  more  than  seventy  of  the  deputies,  one  thou- 
sand dollars  each;  payable  semi-monthly.  All  other  deputies  shall  receive 
five  dollars  for  each  day's  service,  not  exceeding  forty  days  for  any  one 
election,  to  be  paid  on  the  certificate  of  the  superintendent  or  chief  deputy, 
which  forty  days  shall  be  within  a  period  beginning  one  week  before  the  first 
day  of  registration  and  ending  December  thirty-first  of  such  year.  The 
salaries  of  the  clerks  and  other  stenographers  shall  be  fixed  by  the  said 
superintendent.  All  salaries  and  other  compensation  provided  by  this 
section  shall  be  paid  by  the  state  treasurer  on  the  warrant  of  the  comptroller. 

The  state  superintendent  may  provide  one  main  office,  which  shall  be 
located  in  the  city  of  Albany,  and  branch  offices  in  his  discretion,  not  to 
exceed  eight  in  number,  t>ne  of  which  shall  be  located  in  the  city  of  New 
York  and  furnish  them  with  needed  furniture,  stationery  and  supplies,  and 
expend  for  such  purpose  and  for  disbursements  and  expenses  in  carrying 
out  the  provisions  of  this  article,  not  exceeding  forty  thousand  dollars  each 
year,  to  be  paid  by  the  state  treasurer  on  the  audit  and  warrant  of  the 
comptroller.  (Amended  by  L.  1911,  eft.  649  and  L.  1915,  eft.  678,  §  41,  in 
effect  May  22, 1915.) 
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§  488.  Beport  to  governor. — The  state  superintendent  of  elections  shall 
annually  in  the  month  of  December  file  with  the  governor  a  report  show- 
ing the  names  and  residences  of  the  persons  appointed  by  him  as  deputies 
during  the  year,  the  number  of  days  each  has  served,  the  compensation 
certified  for  each,  the  number  of  arrests  made  for  violation  of  this  chapter 
or  the  penal  law,  the  names  of  the  persons  arrested,  the  nature  of  the 
offense  charged,  the  disposition  thereof,  and  any  other  facts  in  relation  to 
the  administration  of  his  office  which  the  state  superintendent  may  deem 
proper  or  which  may  be  required  by  the  governor.  (Amended  by  L.  1911, 
ch.  649  and  L.  1915,  ch.  678,  §  42,  in  effect  May  22, 1915.) 

§  489.  Authority  of  state  superintendent  of  elections. — The  authority, 
powers  and  jurisdiction  of  the  state  superintendent  of  elections  with  re- 
spect  to  general  elections,  as  defined  by  the  provisions  of  this  article,  are 
hereby  extended  to  primary  elections,  so  far  as  such  provisions  may  be 
applicable.  (Added  by  L.  1911,  ch.  891,  and  amended  by  L.  1915,  ch.  678, 
§  43,  in  effect  May  22,  1915.) 

EHTTMEEATION. 
See  State  I.,  f§  140-158. 

ESTIMATE. 
State  board  abolished  by  L.  1915,  ch.  174.    See  State  Board  of  Estimate. 

EVIDENCE. 
Code  of  Civil  Procedure. 

§  961.  Searching  records  in  the  surrogate's  office  and  certifying  in  regard 
thereto. — A  surrogate's  clerk  must,  upon  request,  and  upon  the  payment  of, 
or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed 
by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar  service, 
diligently  search  the  files,  papers,  records  and  dockets  in  the  surrogate's 
office ;  and  either  make  one  or  more  transcripts  therefrom,  and  certify  to  the 
correctness  thereof,  and  to  the  search,  or  certify  that  a  document  or  paper 
cannot  be  found  in  such  office.  (Amended  by  L.  1915,  ch.  207,  in  effect 
Sept.  1,  1915.) 
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(Laws  1909,  ch.  23.) 

§  33.  Publication  of  appointments  of  terms  of  appellate  division  and  su- 
preme court. 

Publication  of  notice  of  appointment  of  an  extra  or  additional  trial  term  by  the 
Appellate  Division  is  not  required  by  this  section.  People  v.  Duffy  (1914),  212 
N.  Y.  47. 

§  65.    Additional  counsel;  attorney-general. 

Payment  of  counsel  designated  by  attorney-general. — While  the  attorney-general 
under  this  section  may  employ  additional  counsel  to  assist  in  the  transaction  of 
any  legal  business  in  which  the  state  is  interested,  such  law  requires  that  counsel 
shall  be  designated  by  the  attorney-general,  and  payment  for  his  services  rendered 
under  such  designation  is  to'  be  made  from  the  appropriation  available  for  such 
purposes  upon  audit  by  the  attorney-general  and  from  the  treasury  of  the  state. 
People  ex  rel.  Frost  v.  Woodbury  (1914),  213  N.  Y.  51. 

§  103.    Notice  of  appointment  and  fees  payable  by  notaries  public. 

Sum  to  be  retained  by  county  clerk  from  filing  fee. — Under  §f  103, 104,  as  amended 
by  Laws  of  1915,  chap.  18,  the  sum  to  be  retained  by  the  county  clerk  of  Bronx 
county  from  each  fee  paid  by  a  notary  public  as  a  condition  of  filing  his  oath  of 
office  is  fifty  cents,  and  not  three  dollars.    Kept  of  Atty.  Qenl.  (1915),  p.  150. 

EXECUTORS. 
See  Surrogates'  Courts. 

EXPLOSIVES. 

Storage  and  sale;  Labor  I.,  f  $  230-239-a.  These  provisions  formerly  in  Insurance 
Law,  but  repealed  by  L.  1915,  ch.  4,  abolishing  state  fire  marshal's  office.  Dam- 
aging building  or  vessel,  Penal  I.,  §  1420. 

FACTORIES. 
See  Labor  Law. 

FACTORS'  ACT. 

Amended,  Personal  Property  L.,  §  43. 
FARM  SCHOOLS. 

Establishment  and  control;  Education  L.f  |§  610-619-b. 

FEES. 
See  Costs  and  Pees. 

FERRY  COMPANIES. 
Powers,  Transportation  I.,  f  4. 
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FERTILIZERS. 
Sale  of;  Agricultural  L.,  f  220. 

FIRE  MARSHAL. 
Office  abolished  by  I*  1915,  ch.  4.    See  Insurance  I.,  |f  350-375. 

FOOD  PRODUCTS. 
False  labels,  Penal  I.,  §  435. 

FORESTRY. 

Reforestation  by  county  or  town;  Conservation  L.,  §  62-a,  L.  1911,  ch.  851.     (B.,  G. 
ft  G.'s  Consol.  Laws,  Vol.  7,  p.  990.) 

L.  1911,  oh.  851. — An  act  to  establish  a  state  college  of  forestry  at  Syracuse  Univer- 
sity, and  making  an  appropriation  therefor. 

§  3.  Management  and  control  of  college. — The  care,  management  and 
control  of  such  college  and  the  property  and  premises  required  therefor 
shall  be  exercised  by  a  board  of  twelve  trustees.  The  chairman  of  the  state 
conservation  commission,  the  lieutenant  governor,  the  state  commissioner 
of  education  and  the  chancellor  of  Syracuse  university,  shall  be  ex-officio 
members  of  the  board  of  trustees.  The  remaining  nine  members  of  the 
board  of  trustees  shall  be  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  immediately  after  this  act  takes  effect  and  shall 
be  divided  into  three  classes,  so  that  the  terms  of  one-third  thereof  shall 
expire  on  June  thirtieth,  nineteen  hundred  and  fifteen,  and  one-third 
thereof  on  the  thirtieth  day  of  June  of  each  second  year  thereafter.  Suc- 
cessors to  such  trustees  shall  be  appointed  for  full  terms  of  six  years.  In 
case  of  any  vacancy  in  the  office  of  any  appointive  trustee  his  successor 
shall  be  appointed  for  the  unexpired  term  for  which  he  was  appointed. 
The  members  of  the  board  of  trustees  shall  serve  without  compensation,  but 
shall  be  entitled  to  their  actual  necessary  expenses  incurred  in  the  per- 
formance of  their  duties.  (Amended  by  L.  1912,  ch.  15,  L.  1913,  ch.  339 
and  L.  1915,  ch.  587,  m  effect  May  11,  1915.) 

FORESTS,  FISH  AND  GAME. 
See  Conservation  Law. 

FRUIT  TREES. 
Damages  from  sale;  Agricultural  I.,  §  264. 
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§  17.    Net  contents  of  containers  to  be  indicated  on  outside  thereof. 

Harking  of  oontents  under  metric  system. — Bottles  and  barrels  of  brandies  and 
wines  imported  with  contents  marked  under  the  metric  system  may  be  sold  without 
re-marking  in  units  of  the  gallon.    Kept  of  Atty.  Genl.,  July  15,  1914. 

Wrapped  hams  and  baoons. — Producers  of  wrapped  hams  and  bacons  for  sale  to 
the  retail  customer  without  unwrapping  must  mark  thereon  the  net  and  gross 
weights.    Rept  of  Atty.  Genl.,  July  22,  1914. 

§  32.  Licenses  to  soldiers  and  sailors. — Every  honorably  discharged  sol- 
dier, sailor  or  marine  of  the  military  or  naval  service  of  the  United  States, 
who  is  a  resident  of  this  state  and  a  veteran  of  the  late  rebellion,  or  of  the 
Spanish- American  war,  or  who  shall  have  served  beyond  sea,  shall  have 
the  right  to  hawk,  peddle,  vend  and  sell  by  auction  his  own  goods,  wares 
or  merchandise  or  solicit  trade  within  this  state,  by  procuring  a  license  for 
that  purpose  to  be  issued  as  herein  provided. 

On  the  presentation  to  the  clerk  of  any  county  in  which  any  soldier, 
sailor  or  marine  may  reside  of  a  certificate  of  honorable  discharge  from 
the  army  or  navy  of  the  United  States,  which  discharge  shall  show  that  the 
person  presenting  it  is  a  veteran  of  the  late  rebellion  or  of  the  Spanish- 
American  war,  or  that  he  has  served  beyond  sea,  such  county  clerk  shall 
issue  without  cost  to  such  soldier,  sailor  or  marine  a  license  certifying  him 
to  be  entitled  to  the  benefits  of  this  article.  A  license  issued  without  cost, 
under  the  provisions  of  this  section,  shall  be  personal  to  the  licensee,  and 
any  assignment  or  transfer  thereof  shall  be  absolutely  void.  A  person 
assigning  or  transferring,  or  attempting  to  assign  or  transfer  any  such 
license  contrary  to  the  provisions  of  this  section  shall  be  guilty  of  a  mis- 
demeanor.    (Amended  by  L.  1915,  ch.  175,  in  effect  Apr.  3, 1915.) 

ARTICLE  7-A. 
(Article  added  by  L.  1915,  ch.  454,  in  effect  Apr.  28,  1915.) 

REGISTERED  ARCHITECTS. 

Section  77.    Registered  architects. 

78.  Board  of  examiners. 

79.  Qualifications;   examinations;   fees. 
79-a.  Certificates. 

79-b.  Violation  of  article. 


§  77.  Registered  architects. — Any  person  residing  in  or  having  a  place 
of  business  in  the  state,  who,  before  this  article  takes  effect,  shall  not  have 
been  engaged  in  the  practice  of  architecture  in  New  York  state,  under  the 
title  of  architect,  shall,  before  being  styled  or  known  as  an  architect,  secure 
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a  certificate  of  his  qualification  to  practice  under  the  title  of  architect,  as 
provided  by  this  article.  Any  person  who  shall  have  been  engaged  in  the 
practice  of  architecture  under  the  title  of  architect,  before  this  article  takes 
effect,  may  secure  such  certificate,  in  the  manner  provided  by  this  article. 
Any  person  having  a  certificate  pursuant  to  this  article  may  be  styled  or 
known  as  a  registered  architect.  No  other  person  shall  assume  such  title 
or  use  the  abbreviation  R.  A.,  or  any  other  words,  letters  or  figures  to 
indicate  that  the  person  using  the  same  is  a  registered  architect.  (Added 
by  L.  1915,  ch.  454,  in  effect  Apr.  28,  1915.) 

§  78.  Board  of  examiners. — The  regents  of  the  university  shall,  within 
ninety  days  after  this  article  takes  effect,  appoint  a  board  of  five  exam- 
iners who  shall  make  rules  for  the  examination  and  registration  of  candi- 
dates for  such  certificates,  subject  to  the  approval  of  the  board  of  regents. 
Such  board  of  examiners  shall  be  composed  of  architects,  who  have  been  in 
active  practice  in  the  state  of  New  York  for  not  less  than  ten  years,  previ- 
ous to  their  appointment,  selected  by  the  regents.  Such  examiners  shall 
be  entitled  to  such  compensation  for  their  services  under  this  article  as  the 
board  of  regents  shall  determine,  not  exceeding  in  the  aggregate  the  amount 
of  fees  collected  from  applicants  for  certificates.  (Added  by  L.  1915,  ch. 
454,  in  effect  Apr.  28,  1915.) 

§  79.  Qualifications;  examination;  fees. — Any  citizen  of  the  United 
States,  or  any  person  who  has  duly  declared  his  intention  of  becoming  such 
citizen,  being  at  least  twenty-one  years  of  age  and  of  good  moral  character, 
may  apply  for  examination  or  certificate  of  registration  under  this  article, 
but  before  securing  such  certificate  shall  submit  satisfactory  evidence  of 
having  satisfactorily  completed  the  course  in  an  approved  high  school  or 
the  equivalent  thereof  and  subsequent  thereto  of  having  satisfactorily  com- 
pleted such  courses  in  mathematics,  history  and  one  modern  language,  as  are 
included  in  the  first  two  years  in  an  approved  institution  conferring 
the  degree  of  bachelor  of  arts.  Such  candidate  shall  in  addition  submit 
satisfactory  evidence  of  at  least  five  years'  practical  experience  in  the 
office  or  offices  of  a  reputable  architect  or  architects,  commencing  after  the 
completion  of  the  high  school  course.  The  board  of  examiners  may  accept 
satisfactory  diplomas  or  certificates  from  approved  institutions  covering 
the  course  required  for  examination.  Upon  complying  with  the  above 
requirements,  the  applicant  shall  satisfactorily  pass  an  examination  in  such 
technical  and  professional  courses  as  are  established  by  the  board  of 
examiners.  The  board  of  examiners  in  lieu  of  all  examinations  may  accept 
satisfactory  evidence  of  any  one  of  the  qualifications  set  forth  under  sub- 
divisions one  and  two  of  this  section. 

1.  A  diploma  of  graduation  or  satisfactory  certificate  from  a  recog- 
nized architectural  college  or  school,  together  with  at  least  three  years' 
practical  experience  in  the  office  or  offices  of  a  reputable  architect  or 
architects;  but  the  three  years'  experience  shall  be  counted  only  as  begin- 
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ning  at  the  completion  of  the  course  leading  to  the  diploma  or  certificate; 

2.  Registration  or  certification  as  an  architect  in  another  state  or  coun- 
try, where  the  standard  of  qualifications  for  the  same  are  *  not  lower  than 
those  required  by  the  board  of  examiners  under  this  article ; 

3.  The  board  of  examiners  in  lieu  of  all  examinations  shall  accept  satis- 
factory evidence  as  to  the  applicant's  character,  competency  and  qualifi- 
cations, and  that  he  has  been  continuously  and  exclusively  engaged  in  the 
practice  of  architecture  for  more  than  two  years  next  prior  to  the  date 
when  this  article  shall  take  effect;  or  satisfactory  evidence  that  the  appli- 
cant has  been  actually  and  exclusively  engaged  in  the  practice  of  architec- 
ture on  his  own  account  or  as  a  member  of  a  reputable  firm  or  association 
for  more  than  one  year  prior  to  the  date  when  this  article  shall  take  effect ; 
providing  the  application  for  such  certification  shall  be  made  within  one 
year  of  such  date. 

Every  person  applying  for  examination  or  certificate  of  registration  under 
this  article  shall  pay  a  fee  of  twenty-five  dollars  to  the  board  of  regents. 
(Added  by  L.  1915,  ch.  454,  in  effect  Apr.  28,  1915.) 

§  79-a.  Certificates. — The  result  of  every  examination  or  other  evidence 
of  qualification,  as  provided  by  this  article,  shall  be  reported  to  the  board 
of  regents  by  the  board  of  examiners,  and  a  record  of  the  same  shall  be 
kept  by  the  board  of  regents,  and  such  board  shall  issue  a  certificate  of 
registration  to  every  person  certified  by  the  board  of  examiners  as  having 
passed  such  examination  or  as  being  otherwise  qualified  to  be  entitled  to 
receive  the  same.  Every  person  securing  such  certificates  shall  file  the 
same  with  the  county  clerk  of  the  county  in  which  he  resides  or  maintains 
a  place  of  business.  The  board  of  regents  may  revoke  any  certificate,  if 
such  action  be  recommended  by  the  board  of  examiners,  after  thirty  days' 
written  notice  to  the  holder  thereof  and  after  a  hearing  before  the  board 
of  examiners  upon  proof  that  such  certificate  has  been  obtained  by  fraud 
or  misrepresentation,  or  upon  proof  that  the  holder  of  such  certificate  has 
been  guilty  of  felony  in  connection  with  the  practice  of  architecture. 
(Added  by  L.  1915,  ch.  454,  in  effect  Apr.  28,  1915.) 

§  79-b.  Violation  of  article. — Any  violation  of  this  article  shall  be  a 
misdemeanor,  punishable  for  the  first  offense  by  a  fine  of  not  less  than 
fifty  and  not  more  than  one  hundred  dollars,  and  for  a  subsequent  offense 
by  a  fine  of  not  less  than  two  hundred  nor  more  than  five  hundred  dollars, 
or  imprisonment  for  not  more  than  one  year,  or  both.  (Added  by  L.  1915, 
ch.  454,  in  effect  Apr.  28,  1915.) 

§  200.    Safes;  limited  liability  of  hotel  keepers. 

Negligence  of  hotel  keeper  and  servants;  action  to  recover  value  of  goods  lost  or 
stolen. — While  a  hotel  keeper  was  moving  the  goods  of  a  guest  from  one  suite  of 
rooms  in  a  hotel  to  another  suite,  which  the  hotel  keeper  requested  the  guest  to 
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accept  instead  of  the  rooms  theretofore  occupied  by  her,  a  jewel  case  and  its  con- 
tents were  either  lost  or  stolen  through  the  alleged  negligence  of  the  hotel  keeper 
and  his  servants.  In  an  action  to  recover  the  value  of  the  jewels,  it  was  held, 
that  a  defense  that  a  safe  was  provided  for  keeping  money,  jewels  and  ornaments 
belonging  to  its  guests  and  posted  notices  to  that  effect  in  the  hotel  and  that  plain- 
tiff neglected  to  deliver  the  jewels  in  question  to  defendant  for  deposit  in  such  safe 
was  demurrable.  If  the  cause  of  action  were  based  upon  the  common  law  liability 
of  an  innkeeper  as  an  insurer  of  the  property  of  guests,  irrespective  of  any  question 
of  negligence,  the  protection  afforded  by  this  section  would  apply  and  the  defense 
be  good,  but  as  the  action  was  not  based  entirely  on  defendant's  liability  as  inn- 
keeper but  upon  the  alleged  negligence  or  dishonest  acts  of  defendant  or  its  em- 
ployees, the  statute  had  no  application.  Chatillon  v.  Co-operative  Apartment  Go. 
(1915),  90  Misc.  108,  152  N.  Y.  Supp.  593. 

§  340.    Contracts  for  monopoly  illegal  and  void. 

Injunction. — A  private  party  in  his  own  suit  is  not  entitled  to  injunctive  relief 
against  the  violation  of  sections  340  and  341.  Gill  Engraving  Co.  v.  Doerr  (1914), 
214  Fed.  Ill,  118. 

§  372.    Usury;  recovery  of  excess. 

Limitation  of  action  to  reoover  excess. — Where  a  bond  and  mortgage  has  been 
given  as  collateral  security  for  the  payment  of  a  loan,  and  certificates  of  indebted- 
ness of  a  cemetery  association  have  been  transferred  as  a  consideration  for  the  loan 
itself  and  in  excess  of  the  lawful  rate  of  interest,  an  action  by  the  borrower  to 
recover  such  certificates  must  be  brought  within  one  year  from  the  time  the  same 
were  delivered,  as  required  by  this  section.  The  provision  of  said  section  that  the 
borrower  may,  within  one  year  maintain  an  action  to  recover  "the  amount  of  the 
money  so  paid  or  value  delivered,"  is  a  limitation,  not  merely  of  the  remedy,  but 
of  the  right  of  the  borrower  to  recover  excess  of  interest,  whether  represented  by 
money  paid  or  property  delivered.  All  right  of  action  terminates  as  to  the  bor- 
rower at  the  end  of  one  year.  Gllleran  v.  Colby  (1914),  164  App.  Div.  608,  150 
N.  Y.  Supp.  326. 

§  373.    Usurious  contracts  void. 

Application. — The  provision  of  this  section  that  all  bonds,  bills,  notes,  etc.,  taken 
in  violation  of  the  statute  against  usury,  shall  be  declared  void,  applies  only  to 
instruments  given;  or  property  delivered  as  collateral  security  for  the  payment  of 
a  loan,  and  does  not  relate  to  the  recovery  of  the  excess  of  interest  paid  in  money 
or  property.    Gllleran  v.  Colby  (1914),  164  App.  Div.  608,  150  N.  Y.  Supp.  326. 

Usurious  loan  by  agent. — Brown  v.  Jones  (1915),  89  Misc.  538, 152  N.  Y.  Supp.  571. 

Sale  of  note  for  less  than  value. — Where  a  person  executes  a  promissory  note  and 
delivers  it  to  an  agent  to  sell  for  a  sum  greatly  below  its  face  value  and  it  is  thus 
sold,  it  is  invalid  in  its  inception  because  of  usury.  Sabine  v.  Paine  (1915),  166 
App.  Div.  9,  151  N.  Y.  Supp.  735. 

§  390.  Harking  canned  goods. — No  packer  of  or  dealer  in  hermetically 
sealed,  canned  or  preserved  fruits,  vegetables  or  other  articles  of  food 
within  this  state,  excepting  canned  or  condensed  milk  or  cream,  shall  sell 
or  offer  the  same  for  sale  for  consumption  within  this  state,  unless  the 
cans  or  jars  containing  the  same  shall  have  plainly  printed  upon  a  label 
thereupon,  with  a  mark  or  term  clearly  indicating  the  grade  or  quality  of 
the  articles  contained  therein,  the  name,  address  and  place  of  business  of 
the  person  or  corporation  canning  or  packing  them,  or  the  name  of  the 
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wholesale  dealer  in  the  state  selling  or  offering  the  same  for  sale,  and  the 
name  of  the  state,  county  and  city,  town  or  village  where  packed,  preceded 
by  the  words  "packed  at." 

If  containing  soaked  goods  or  goods  put  up  from  products  dried  or  cured 
before  canning,  there  shall  also  be  printed  upon  the  face  of  such  label  in 
good  legible  type,  one-half  of  an  inch  in  height  and  three-eighths  of  an  inch 
in  width,  the  word  " soaked.' ' 

Goods  imported  from  foreign  countries  of  foreign  manufacture  shall 
not  be  subject  to  the  provisions  of  this  section. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  forfeit 
to  the  city,  village  or  town  where  the  violation  occurs,  the  sum  of  fifty 
dollars,  if  a  retail  dealer,  and  the  sum  of  five  hundred  dollars,  if  a  whole- 
sale dealer  or  packer. 

Provided,  however,  that  nothing  in  this  section  shall  apply  to  hermetically 
sealed  or  canned  or  preserved  foods  in  containers  which  are  labeled  in 
accordance  with  the  provisions  of  the  agricultural  law  and  also  with  the 
provisions  of  the  act  of  congress  of  June  thirtieth,  nineteen  hundred  and 
six,  relating  to  misbranded  and  adulterated  foods.  (Amended  by  L.  1915, 
ch.  371,  in  effect  Apr.  26,  1915.) 
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§  13.  Honeys;  how  expended. — The  moneys  thus  appropriated  shall  be 
expended  under  the  direction  of  a  board  composed  of  the  mayor  and  the 
commanders  and  quartermasters  of  the  Grand  Army  posts,  the  United 
Spanish  War  Veteran  Gamps  and  the  commanders  and  treasurers  of  Sons 
of  Veterans  camps  of  such  city.  The  whole  amount  of  such  money  appro- 
priated or  any  part  thereof  may  be  spent  by  such  board  in  observance  of 
Memorial  day.  Bills  properly  verified  for  all  claims  and  expenditures 
arising  under  this  or  the  preceding  section,  shall  be  presented  to  and 
audited  by  such  board  and  shall  be  paid  by  the  common  council  of  any 
such  city.  The  moneys  appropriated  shall  be  raised  by  tax  on  the  real 
and  personal  property  liable  to  taxation  in  any  such  city  in  the  same  man- 
ner as  the  ordinary  expenses  of  maintaining  the  city  government. 
(Amended  by  L.  1909,  ch.  288  and  L.  1915,  ch.  85,  in  effect  Mch.  19,  1915.) 

§  19.  Special  lighting  districts. — The  common  council  in  all  cities  of  the 
third  class  shall  have  the  power,  upon  application,  in  writing,  of  the  prop- 
erty owners,  owning  at  least  two-thirds  of  the  number  of  feet  fronting  or 
abutting  upon  the  street  and  along  the  line  of  any  proposed  improvement 
for  the  construction  of  an  improved  system  of  street  lighting,  to  establish 
such  special  lighting  district  or  districts  for  the  proposed  system  of  street 
lighting,  and  from  time  to  time  may  alter  or  extend  the  same,  with  full 
power  to  order  such  construction  and  installation  and  to  enter  into  a  con- 
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tract  for  lighting  in  such  district  or  districts  so  established  or  extended 
as  they  may  deem  proper  or  expedient. 

The  amount  of  any  such  contract  that  may  be  entered  into  for  such 
special  lighting,  pursuant  to  the  provisions  of  this  act,  shall  be  assessed, 
levied  and  collected  upon  and  between  the  taxable  property  in  said  city 
and  the  district  or  districts  respectively,  in  the  same  manner  and  by  the 
same  officers  as  city  taxes,  charges  or  expenses  for  said  city  are  now 
assessed,  levied  and  collected. 

The  common  council  shall,  by  ordinance,  apportion  the  expenses  that 
shall  be  borne  by  the  property  fronting  or  abutting  upon  the  street  and 
along  the  line  of  the  proposed  system  or  systems,  and  the  city  at  large; 
but  in  no  event  shall  the  property  fronting  or  abutting  upon  the  street  or 
streets  along  the  line  of  the  proposed  system  or  systems  be  charged  less 
than  fifty  per  centum  for  such  charges  or  expenses,  nor  more  than  the  per 
centum  specified  in  the  application  and  agreed  to  by  the  property  owners. 
(Added  by  L.  1915,  ch.  304,  in  effect  Apr.  14, 1915.) 

§  20.    Grant  of  specific  powers  to  cities. 

See  Mollnow  v.  Rafter  (1915),  89  Misc.  495,  152  N.  T.  Supp.  110. 

§  45-a.  Corporations  may  conduct  business. — A  domestic  corporation  de- 
siring or  intending  to  conduct  the  trade,  business  or  calling  of  a  plumber 
or  of  plumbing  in  a  city  of  this  state,  as  employing  or  master  plumber,  may 
do  so  provided  one  or  more  officers  of  such  corporation  separately  or  aggre- 
gately actually  hold  and  own  at  least  fifty-one  per  centum  of  the  issued  and 
outstanding  capital  stock  of  said  corporation,  and  provided  that  each  of 
such  officers  holding  such  percentage  of  the  stock  is  the  holder  of  a  certifi- 
cate of  competency  of  such  board  of  the  city  in  which  it  conducts  or  pro- 
poses to  conduct  such  business  as  provided  in  section  forty-five.  Each  and 
every  member  of  said  corporation  holding  a  certificate  of  competency  shall 
comply  with  all  the  rules  and  regulations  applicable  to  master  or  employing 
plumbers  in  the  locality  in  which  the  corporation  is  engaged  in  business. 
Such  corporation  shall  register  at  the  office  of  the  board  of  health  as  pro- 
vided in  section  forty-six  of  this  chapter.  (Added  by  L.  1915,  ch.  467,  in 
effect  Apr.  30,  1915.) 
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(L.  1909,  ch.  28.) 

§  7.    Amended  and  supplemental  certificates. 

Amendment  of  charter  of  mercantile  reporting"  company. — A  corporation,  originally 
organized  under  the  Business  Corporations  Law  for  the  purpose  of  conducting  the 
business  of  a  mercantile  reporting  company  supplying  merchants  with  financial 
reports  as  to  the  responsibility  of  customers  at  the  date  of  such  report,  is  entitled 
to  amend  its  certificate  of  incorporation  so  as  to  assume  a  responsibility  to  its 
clients  for  the  accuracy  of  its  reports  and  to  provide  the  measure  of  damages  in 
case  they  prove  to  be  inaccurate,  and  not  otherwise,  the  said  damages  not  to  exceed 
in  any  event  the  amount  of  credit  extended  by  the  client  to  the  customer  on  whom 
the  corporation  has  reported  and  not  to  exceed  the  amount  of  loss  actually  sus- 
tained by  the  client.  People  ex  rel.  Daily  Credit  Service  Corporation  v.  May 
(1914),  162  App.  Div.  215, 147  N.  Y.  Supp.  487,  affd.  212  N.  T.  561. 

§  11.    Grant  of  general  powers. 

By-laws  may  control  the  actions  of  directors.  Levin  v.  Mayer  (1914),  86  Misc. 
116,  149  N.  Y.  Supp.  112. 

§  12.  Enlargement  of  limitations  upon  the  amount  of  property  of  non- 
stock corporation. 

Bight  of  religions  corporation  to  hold  income  of  trusts  as  its  absolute  property; 
not  restricted  to  payment  of  salaries  of  clergy. — Under  a  bequest  to  the  trustees  of 
the  Diocesan  Convention  of  New  York  of  a  sum  in  trust  to  invest  and  reinvest 
the  same  and  pay  over  the  income  to  St.  George's  Protestant  Episcopal  Church  in 
the  city  of  New  York,  a  religious  society  incorporated  in  1811  and  having  all  the 
powers  granted  under  the  present  Religious  Corporations  Law,  for  the  support  of 
the  ministry  of  said  church,  said  corporation  is  entitled  to  hold  the  income  from 
said  trust  fund  as  its  absolute  property  and  to  use  it  for  any  and  all  of  its  lawful 
purposes,  and  is  not  restricted  to  the  payment  of  the  salaries  of  the  clergy.  Rector, 
etc,  of  St.  George's  Church  v.  Morgan  (1915),  88  Misc.  702,  152  N.  Y.  Supp.  497. 

§  15.    Certificate  of  authority  of  foreign  corporation. 

When  foreign  corporation  exempted  from  compliance  with  statute. — A  foreign 
corporation  owing  no  debt  to  this  state  for  its  corporate  existence,  having  its  place 
of  business  in  and  conducting  its  business  from  another  state,  except  as  it  may 
use  incidental  and  very  limited  agencies  in  this  state  for  the  sale  of  its  goods,  may 
properly  be  exempted  from  regulations,  restrictions  and  burdens  which  with  justice 
would  be  imposed  on  a  foreign  corporation  coming  into  our  state  and  taking  ad- 
vantage of  its  protection  and  laws  for  the  purpose  of  here  prosecuting  its  business 
under  the  same  general  methods  and  perhaps  to  the  same  degree  as  in  the  state 
where  it  was  organized.    Hovey  v.  DeLong  Hook  ft  Eye  Co.  (1914),  211  N.  Y.  420. 

Effect  of  failure  to  procure  on  mortgage. — Failure  of  a  foreign  corporation  to 
obtain  a  certificate  to  do  business  in  this  State  does  not  invalidate  a  mortgage 
upon  its  property.    In  re  Heffron  Co.  (1914),  216  Fed.  642. 

Action  by  foreign  corporation;  defense  must  be  pleaded. — Where  a  complaint  in 
an  action  by  a  foreign  corporation  to  recover  the  purchase  price  of  goods  sold  in 
this  State  does  not  allege  that  the  plaintiff  is  a  foreign  stock  corporation  "doing 
business"  in  this  State,  and  does  not  show  upon  its  face  that  it  comes  within  the 
provisions  of  this  section,  it  is  the  duty  of  the  defendants,  if  they  wish  to  rely  upon 
the  statutory  defense,  to  plead  the  necessary  facts.    They  may  not  plead  defects 
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in  the  goods  delivered  and  then  upon  the  trial  assert  the  statute  as  a  defense. 
Angldile  Computing  Scale  Co.  v.  Gladstone  (1914),  164  App.  Div.  370,  149  N.  Y. 
Supp.  807. 

Complaint;  failure  to  allege  compliance  with  statute. — A  complaint  in  an  action 
by  a  foreign  corporation  is  not  demurrable  for  failure  to  allege  compliance  with 
this  section  unless  it  appears  on  its  face  that  the  foreign  corporation  was  doing 
business  in  this  state,  and  that  it  made  the  contract  sued  upon  in  this  state. 
Where  it  does  not  appear  upon  the  face  of  the  complaint  that  the  plaintiff  was 
doing  business  in  this  State,  or  that  it  made  the  contract  sued  upon  in  this  State, 
and  there  is  no  allegation  of  compliance  with  this  section,  but  such  facts  develop 
from  the  proof  on  the  trial,  and  the  plaintiff,  having  complied  with  the  statute, 
offered  in  evidence  a  certificate  from  the  Secretary  of  State  to  that  effect,  which 
was  received,  and  no  motion  made  to  strike  it  out,  the  trial  court  has  no  power, 
after  taking  the  case  from  the  jury,  to  strike  out  the  certificate  admitted  and  dis- 
miss the  complaint  for  failure  to  comply  with  the  statute.  Frick  Company  v.  Pultz 
(1914),  162  App.  Div.  209,  147  N.  Y.  Supp.  732. 

Where  the  allegations  of  a  complaint  in  an  action  on  contract,  that  plaintiff  is  a 
foreign  corporation  and  duly  authorized  to  do  business  in  this  state,  is  specifically 
denied  by  the  answer,  it  will  be  assumed  that  plaintiff  is  a  stock  corporation,  in  the 
absence  of  allegation  and  proof  on  the  point,  and  plaintiff  cannot  recover  without 
both  pleading  and  proving  its  compliance  with  sections  15  and  16  of  the  General 
Corporation  Law.  Strout  Farm  Agency  v.  Hunter  (1914),  85  Misc.  476,  148  N.  Y. 
Supp.  9&4. 

§  20.  Acquisition  of  real  property  in  this  state  by  certain  foreign  cor- 
porations. 

Transfer  or  mortgage  of  property  by  foreign  corporation. — The  State  may  pre- 
scribe the  mode  and  manner  in  which  a  foreign  corporation  doing  business  in  this 
State  shall  convey  by  deed  or  mortgage  its  real  property  situate  within  the  State, 
and  prescribe  the  preliminary  action,  if  any,  to  be  taken  by  such  corporation 
through  its  directors  and  stockholders  before  executing  such  a  mortgage  or  the 
subsequent  action  to  be  taken  by  them,  if  any,  in  order  to  validate  it  In  re  Heffron 
Co.  (1914),  216  Fed.  642,  647. 

Consent  of  stockholders. — Section  6  of  the  Stock  Corporation  Law  requiring  con- 
sent of  stockholders  to  mortgage  of  corporate  property,  does  not  apply  to  foreign 
corporations  owning  property  in  this  State.    In  re  Heffron  Co.  (1914),  216  Fed.  642. 

§  21.    Acquisition  by  foreign  corporation  of  real  property  in  this  state. 

Application  to  foreign  religious  corporation. — The  provision  of  this  section  that 
"any  foreign  corporation  .  .  .  may  take  by  devise  any  real  property  situated  within 
this  state  .  .  .  and  convey  it  oy  deed  or  otherwise  in  the  same  manner  as  a  domes- 
tic corporation**  does  not  require  a  foreign  religious  corporation  to  obtain  permis- 
sion of  the  court  before  conveying  its  real  property  in  this  state  as  is  required  of  a 
domestic  corporation.    Muck  v.  Hitchcock  (1914),  212  N.  Y.  283. 

§  22.    Prohibition  of  banking  powers. 

Loaning  money  to  customers. — A  business  corporation  is  prohibited  by  this  section 
and  section  107  of  the  Banking  Law  from  loaning  money  to  its  customers.  Ernst  v. 
Terminal  Clearing  House  Association  (1914),  86  Misc.  295,  149  N.  Y.  Supp.  181. 

§  23.    Qualification  of  members  as  voters. 

Voting  trust  agreement. — See  Union  Trust  Co.  v.  Oliver  (1915),  214  N.  Y.  517,  525. 
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Actions  against  officers.  §5  34,35,90,91,91a. 

§  34.    Quorum  of  directors  and  powers  of  majority. 

Agreement  between  officers  as  to  salaries  and  distribution  of  profits. — An  agree- 
ment between  the  officers  of  a  corporation,  while  they  are  acting  as  such,  that  each 
shall  have  a  salary  for  a  term  of  years,  and  that  the  profits  shall  be  distributed  in 
a  certain  manner  irrespective  of  the  amount  of  stock  held  by  them,  Is  void  as 
against  public  policy,  being  an  attempt  by  the  officers  to  use  the  corporation  for 
their  own  benefit  and  not  for  that  of  the  stockholders.  Abbott  v.  Harbeson  Textile 
Co.  (1914),  162  App.  Div.  405,  147  N.  Y.  Supp.  1031. 

A  by-law  of  a  private  corporation,  requiring  the  unanimoui  vote  of  its  directorate 
to  a  sale  of  its  business  as  a  going  concern,  or  to  a  sale  of  any  machinery  or  stock 
on  hand  in  bulk,  or  otherwise  than  in  the  usual  course  of  business,  does  not  violate 
this  section  which  provides  that  unless  otherwise  provided  the  action  of  a  majority 
of  a  board  of  directors  at  a  lawful  meeting  shall  be  the  act  of  the  board.  Levin  v. 
Mayer  (1914),  86  Misc.  116,  149  N.  Y.  Supp.  112. 

§  35.    Directors  as  trustees  in  ease  of  dissolution. 

Action  by  temporary  reoeiver  to  compel  directors  to  account  as  liquidating  trus- 
tees for  the  proceeds  of  unpaid  obligations  of  another  corporation.  Mayer  v.  Metro- 
politan Traction  Co.  (1914),  165  App.  Div.  497,  160  N.  Y.  Supp.  1026. 

\  §  90.    Action  against  officers  of  corporation  for  misconduct. 

\  Diitribution  of  assets  among  directors  without  formal  dissolution. — Directors  of  a 

defunct  corporation,  who  distribute  all  of  its  assets  among  themselves  without  a 
formal  dissolution  proceeding  and  notice  to  creditors,  are  not  liable  to  such 
creditors  on  the  ground  that  they  have  wrongfully  and  unlawfully  distributed  the 
assets  of  the  corporation,  where  it  does  not  appear  that  the  creditor  would  have 
been  entitled  to  the  payment  of  his  claim  if  the  corporation  had  been  regularly 
dissolved,  and  there  is  no  proof  of  fraud  or  bad  faith.  Curran  v.  Oppenhelmer 
(1914),  164  App.  Div.  746,  150  N.  Y.  Supp.  369. 

§  91.    Who  may  bring  such  an  action. 

A  complaint  in  a  suit  in  equity  brought  under  this  section  by  a  creditor  of  the 
corporation  to  compel  directors  of  the  corporation  to  account  for  their  official  mis- 
conduct and  waste  of  corporate  assets,  which  fails  to  show  that  the  plaintiff  is  a 
judgment  creditor,  or  that  it  would  be  impossible  or  useless  to  obtain  a  judgment 
against  the  corporation  itself,  does  not  state  a  cause  of  action.  Steele  v.  Isman 
(1914),  164  App.  Div.  146,  149  N.  Y.  Supp.  488. 

§   91-a.    Action  against  officers  by  corporation  or  receiver  or  trustee. 

Applies  to  foreign  corporation!. — German  American  Coffee  Co.  v.  Diehl   (1914), 

86    Misc.  647,  149  N.  Y.  Supp.  413. 
^**  action  against  one  guilty  director  without  Joining  his  codireotori  is  authorized 

by   this  section.    German  American  Coffee  Co.  v.  Diehl  (1914),  86  Misc.  547,  149 

N-  ^-   Supp.  413. 
^°tion  to  compel  accounting. — The  effect  of  this  section  is  to  do  away  with  the 

diBtluct|on  between  strict  actions  for  an  accounting  of  property  actually  received 

u"*  for  wrongful  acts,  and  to  authorize  a  single  comprehensive  action  in  equity  in 

*Mch  the  directors  or  officers  of  a  corporation  may  be  called  to  account  for  all  of 

their  acts  while  in  office,  whether  the  said  acts  consisted  of  actual  misappropriation 

ot  funds  or  constituted  negligence  or  neglect  of  duty  resulting  in  damage.    German 

American  Coffee  Co.  v.  Diehl  (1914),  86  Misc.  647,  149  N.  Y.  Supp.  413. 
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||  131,221.  Action  to  annul  corporation. 

§  131.    Action  by  attorney-general  to  annul  corporation  by  leave  of  court 

Forfeiture  of  franchise  for  non-user. — The  extinction  of  a  corporate  franchise  for 
non-user  may  only  be  determined  in  a  litigation  between  the  people  of  the  state 
and  the  corporation,  and  where  it  has  a  special  franchise  to  lay  gas  pipes  in  the 
streets  of  a  village  the  municipality  cannot  maintain  an  action  to  forfeit  or  de- 
clare forfeited  the  general  rights  of  the  corporation  to  transact  business.  For- 
feiture is  a  punishment  for  fault,  not  for  misfortune,  and  where  the  only  reason 
that  said  corporation  has  ceased  to  use  the  gas  pipe  is  that  it  could  not  afford  to 
supply  the  citizens  of  the  Tillage  on  account  of  competition,  and  therefore  had 
temporarily  suspended  business,  no  ground  of  forfeiture  is  shown.  Village  of 
Fredonia  v.  Fredonia  Natural  Gas  Light  Co.  (1914),  87  Misc.  692,  149  N.  Y. 
Supp.  964. 

Petition  for  involuntary  dissolution,  or  annulment  of  the  charter,  of  a  membership 
corporation  denied  upon  the  ground  that  the  petitioner  had  failed  to  present  to  the 
Attorney-General  any  good  reason  to  believe  that  an  action  can  be  maintained  in 
behalf  of  the  People  of  the  State;  an  illegal  act  of  an  agent  not  authorised  or  adopted 
by  some  corporate  act  is  no  ground  for  annulment  Opinion  of  Atty.  Genl.,  May  20, 
1914. 

§  221.    Dissolution  of  stock  corporation  before  expiration  of  time  limit. 
See  Horner  ft  Co.  v.  Lawrence  (1914),  86  Misc.  96, 149  N.  Y.  Supp.  82. 
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L.  1515,  ch.  382.  Registry  of  municipal  bonds.  f  10. 

GENERAL  MUNICIPAL  LAW. 

(L.  1909,  ch.  29.) 

§  10.  Registry  of  municipal  bonds. — Each  municipal  corporation  shall 
keep  in  the  office  of  its  clerk  suitable  books,  in  which  shall  be  entered  a  full 
description  of  the  amount,  rate  of  interest,  class,  number,  date  of  issue, 
pursuant  to  what  law,  and  maturity  of  all  bonds  issued  by  any  of  its  offi- 
cers, and,  if  such  statement  is  not  already  entered,  of  all  bonds  converted 
from  coupon  into  registered  bonds.  A  bond  to  which  no  coupons  are 
attached  may  be  registered,  at  the  request  of  the  payee,  in  the  books  so 
kept  in  the  office  of  such  clerk,  and  a  certificate  of  such  registry  shall  be 
indorsed  upon  the  bond  by  such  clerk,  and  attested  by  his  seal,  if  he  has 
one.  The  clerk  shall  be  entitled  to  a  fee  of  twenty-five  cents  for  each  bond 
so  registered.  The  principal  and  interest  of  a  registered  municipal  bond 
shall  be  payable  only  to  the  payee,  his  legal  representatives,  successors  or 
assigns,  and  shall  be  transferable  only  upon  presentation  to  such  clerk, 
with  a  written  assignment  duly  acknowledged  or  proved.  The  name  of  the 
assignee  shall  be  entered  upon  such  bond  so  transferred  and  the  books  so 
kept  in  the  office  of  the  clerk.  It  shall  be  the  duty  of  the  clerk  or  other 
officer  having  charge  of  the  office  where  such  registry  is  kept,  to  transmit 
a  statement  of  such  indebtedness  to  the  clerk  of  the  board  of  supervisors 
of  the  county  in  which  such  office  is  situated,  annually,  on  or  before  the 
first  day  of  November.  Except  that  in  cities  of  the  second  class,  the  books 
of  the  municipal  corporation  in  which  there  shall  be  entered  a  description 
of  the  amount,  rate  of  interest,  class,  number,  date  of  issue,  pursuant  to 
what  law,  and  the  maturity  of  all  bonds  issued  by  any  of  its  officers,  and  of 
all  bonds  converted  from  coupon  into  registered  bonds,  as  above  provided, 
shall  be  kept  in  the  office  of  the  comptroller  of  said  city  instead  of  in  the 
office  of  the  city  clerk,  and  all  the  duties  to  be  performed  by  the  clerk  of 
the  municipal  corporation,  as  hereinbefore  provided,  shall,  in  cities  of  the 
second  class,  be  performed  by  the  comptroller  of  said  city  instead  of  by  the 
clerk;  and  all  municipal  bonds  in  cities  of  the  second  class  shall  be  regis- 
tered with  the  comptroller  instead  of  with  the  clerk.  And,  except  further, 
that  in  the  case  of  the  issuance  of  county  bonds  the  books  in  which  there 
shall  be  entered  a  description  of  the  amount,  rate  of  interest,  class,  number, 
date  of  issue,  pursuant  to  what  law,  and  the  maturity  of  all  bonds  issued 
by  any  of  its  officers  and  of  all  bonds  converted  from  coupons  into  regis- 
tered bonds,  as  above  provided,  shall  be  kept  in  the  office  of  the  county 
^asurer  of  such  county  and  all  the  duties  to  be  performed  by  the  clerk 
^  the  municipal  corporation,  as  hereinbefore  provided,  shall,  in  the  case 
ffl  county  bonds,  be  performed  by  the  county  treasurer  of  such  county ;  and 
*U  such  county  bonds  shall  be  registered  by  the  treasurer  of  the  county 
instead  of  the  clerk  of  such  municipal  corporation.  {Amended  by  L.  1910, 
*.  129,  and  L.  1915,  ch.  382,  in  effect  Apr.  26, 1915.) 


222  GENERAL  MUNICIPAL  LAW. 

If  61,89.  Payment  of  debts  of  illegal  corporations.  L.  1916,  ch.  272. 


§  51.    Prosecution  of  officers  for  illegal  acts. 

When  action  may  be  maintained. — An  action  to  restrain  the  nomination  and  elec- 
tion of  delegates  to  a  constitutional  convention  cannot  be  maintained  under  this 
section.    Schieffelin  v.  Komfort  (1914),  212  N.  T.  620. 

Taxpayers'  action  may  be  brought  to  compel  restoration  of  town  funds  paid  upon 
purchase  price  of  steam  roller  under  conditional  contract  of  sale,  void  under  the 
Highway  Law.  Shoemaker  v.  Buffalo  Steam  Roller  Co.  (1916),  166  App.  Div.  836, 
151  N.  Y.  Supp.  207. 

Where  a  taxpayer's  action,  brought  under  this  section,  proceeds  upon  the  assump- 
tion that  the  scheme  of  assessment  adopted  by  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York  for  raising  money  to  defray  the  cost  of  extending 
Seventh  avenue  and  widening  Varick  street  is  illegal,  but  there  is  no  evidence  that 
such  scheme  is  unfair,  that  the  percentage  assessed  by  way  of  special  benefit  is 
greater  than  should  justly  be  borne  by  the  property  within  the  special  assessment 
district,  or  that  the  percentage  of  the  cost  assessed  on  each  three  boroughs  is  in 
fact  excessive  or  unequal,  the  complaint  should  be  dismissed  upon  the  merits. 
Goodale  v.  City  of  New  York  (1914),  86  Misc.  603,  148  N.  Y.  Supp.  1076. 

A  complaint  in  a  taxpayer's  action  brought  against  the  supervisor,  auditors  and 
clerk  of  a  town,  which  in  substance  merely  alleges  that  during  a  certain  year  the 
supervisor  unlawfully,  paid  the  town  clerk  a  certain  sum  of  money  and  that  the 
town  auditors  unlawfully  audited  the  claim,  fails  to  state  a  cause  of  action.  It  is 
necessary  to  set  out  facts  showing  the  illegality  or  fraudulent  character  of  the 
claim.    Daly  v.  Halght  (1914),  163  App.  Div.  239,  148  N.  Y.  Supp.  46. 

A  taxpayer  in  order  to  maintain  an  action  against  the  supervisor  and  auditors  of 
a  town  must  specifically  allege  facts  which  entitle  him  to  maintain  the  action  under 
the  provisions  of  the  Taxpayers'  Acts.  Persons  to  whom  payments  have  been  made 
by  the  supervisor  of  a  town  upon  an  alleged  illegal  audit  by  the  board  of  auditors 
are  necessary  parties  to  a  taxpayer's  action  brought  against  the  supervisor  and 
board  of  auditors.    Daly  v.  Halght  (1914),  163  App.  Div.  234,  148  N.  Y.  Supp.  42. 

§  89.  Payment  of  debts  of  illegal  corporations. — Whenever  an  attempt 
has  been  or  is  hereafter  made  to  create  a  municipal  corporation,  either  by 
special  act  of  the  legislature  or  by  proceedings  taken  under  the  general 
laws  of  the  state,  and  such  corporation  has  chosen  officers  and  has  exercised 
the  powers,  duties  and  authority  vested  in  it  by  the  law  under  which  it 
purports  to  have  been  created,  and  such  corporation  has  become  indebted 
to  any  person,  association  or  corporation  in  the  aggregate  amount  of  five 
hundred  dollars  or  more,  and  such  corporation  shall  have  been  held  or  de- 
clared to  be  no  corporation  by  a  court  of  record  of  competent  jurisdic- 
tion of  this  state,  either  because  the  special  act  creating  it  is  declared  to  be 
unconstitutional,  or  otherwise,  then  such  corporation  shall  be  deemed  a 
de  facto  corporation  for  the  purpose  of  winding  up  its  affairs  and  paying 
its  indebtedness ;  and  its  officers  shall  be  deemed  de  facto  officers  and  shall 
have  all  the  powers  and  authority  and  shall  perform  all  the  functions  and 
duties  vested  in  or  required  of  them  under  the  law  pursuant  to  which  such 
corporation  was  attempted  to  be  created,  so  far  as  may  be  necessary  to 
liquidate  the  affairs  of  such  corporation  and  to  pay  its  money  obligations, 
including  all  the  power  and  authority  to  assess,  levy  and  collect  taxes  upon 
the  taxable  persons  and  property  within  the  corporate  limits  of  such  illegal 
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corporation,  to  such  an  amount  as  shall  be  sufficient  to  pay  obligations  of 
such  corporation  and  the  expense  incident  thereto. 

2.     Such  de  facto  officers  shall  keep  an  accurate  record  of  all  their  pro- 
ceedings hereunder,  including  the  amount  of  money  raised  by  taxation  and 
the  purpose  for  which  it  was  raised  and  the  amount  of  money  paid  out,  to 
^rtiom  and  for  what  purpose.    They  shall  audit  all  bills  before  payment 
and  shall  take  receipts  for  all  moneys  paid  out. 

3.   When  all  the  indebtedness  of  such  illegal  corporation  has  been  paid 
and  its  obligations  discharged,  such  de  facto  officers  shall  make  a  full,  com- 
plete and  accurate  report,  under  oath,  to  the  county  judge  of  the  county 
in  which  such  illegal  corporation  is  located  or  to  a  justice  of  the  supreme 
court  of  all  their  proceedings  hereunder  and  on  the  order  of  such  judge 
or  justice  approving  and  confirming  such  report,  such  de  facto  officers  shall 
be  discharged  and  their  functions  and  duties  shall  cease.    Such  report  and 
order  shall  be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which 
such  illegal  corporation  was  located.     (Added  by  L.  1915,  ch.  272,  in  effect 
Apr.  13,  1915.) 

See  generally,  Rice  v.  Glens  Falls  Publishing  Co.  (1914),  86  Misc.  503,  149  N.  Y. 
Supp.  311. 

§  146.    Devises  and  bequests  restricted. 

Application   of   article   7.— Durkee  v.    Smith    (1915),   90   Misc.   92,   163   N.   Y. 
Supp.  316. 

ARTICLE  7-A. 
(Article  added  by  L.  1915,  ch.  228,  in  effect  July  1,  1915.) 

LOCAL  BOARDS  OF  CHILD  WELFARE. 

taction  148.  Local  boards  of  child  welfare  established. 

149.  Appointment  of  boards  in  counties. 

150.  Appointment  of  boards  in  cities. 

151.  Members  to  serve  without  compensation.    Expenses  only  to  be  paid. 

152.  General  powers  and  duties  of  board.    State  board  of  charities  may 

revoke  allowances. 

153.  Regulations  governing  allowances. 

154.  Appropriations  and  limitations  for  purposes  of  article. 

155.  Penalties. 

§  148.  Local  boards  of  child  welfare  established. — There  shall  be  a  local 
ward  of  child  welfare  in  each  county  of  the  state  not  wholly  within  a  city, 
Mid  in  each  cfty  wholly  including  one  or  more  counties,  which,  pursuant 
to  this  article,  may  grant  allowances  to  widowed  mothers  with  one  or  more 
children  under  the  age  of  sixteen  years,  in  order  that  such  children  may 
k  suitably  cared  for  in  their  homes  by  such  mothers.  (Added  by  L.  1915, 
*  228,  in  effect  July  1, 1915.) 

§  148.  Appointment  of  boards  in  counties. — The  board  of  child  welfare 
of  a  county  shall  consist  of  seven  members  of  which  the  county  superinten- 
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dent  of  the  poor  shall  be  ex-officio  member.  If  any  county  have  more  than 
one  superintendent  of  the  poor,  the  county  judge  shall  designate,  by  writ- 
ing, filed  with  the  county  clerk,  the  superintendent  who  shall  serve  as  a 
member  of  such  board.  The  other  six  members  of  the  board  shall  be  ap- 
pointed by  the  county  judge  for  such  terms  that  the  term  of  one  appointive 
member  of  the  board  shall  expire  each  year  thereafter.  Upon  the  expira- 
tion of  the  term  of  office  of  a  member  of  the  board,  his  successor  shall  be 
appointed  by  the  county  judge  for  a  full  term  of  six  years.  If  a  vacancy 
occur,  otherwise  than  by  expiration  of  term,  in  the  office  of  an  appointive 
member  of  the  board,  it  shall  be  filled  for  the  unexpired  term.  At  least 
two  members  of  the  board  shall  be  women.  Appointments  shall  be  made  in 
writing  and  filed  with  the  county  clerk.  (Added  by  L.  1915,  ch.  228,  in 
effect  July  1,  1915.) 

§  160.  Appointment  of  boards  in  cities. — The  board  of  child  welfare  of 
a  city  wholly  including  one  or  more  counties  shall  consist  of  nine  members, 
of  which  the  commissioner  of  public  charities  shall  be  ex-officio  member. 
The  other  eight  members  of  the  board  shall  be  appointed  by  the  mayor  for 
such  terms  that  the  term  of  one  appointive  member  of  the  board  shall 
expire  each  year  thereafter.  Upon  the  expiration  of  the  term  of  office  of 
a  member  of  the  board,  his  successor  shall  be  appointed  by  the  mayor  for 
a  full  term  of  eight  years.  If  a  vacancy  occur,  otherwise  than  by  expira- 
tion of  term  in  the  office  of  an  appointive  member  of  the  board,  it  shall  be 
filled  for  the  unexpired  term.  At  least  three  members  of  the  board  shall 
be  women.     (Added  by  L.  1915,  ch.  228,  in  effect  July  1,  1915.) 

§  151.  Members  to  serve  without  compensation.  Expenses,  et  cetera. — 
The  members  of  the  board  of  child  welfare,  as  herein  provided,  shall  receive 
no  compensation  for  their  services  as  members  of  such  board,  but,  after 
appropriations  have  been  duly  made  as  herein  provided,  they  shall  be 
entitled  to  the  actual  and  necessary  expenses  incurred  by  them  in  properly 
discharging  their  official  duties,  whether  while  making  investigations  or 
otherwise.     (Added  by  L.  1915,  ch.  228,  in  effect  July  1,  1915.) 

§  152.  General  powers  and  duties  of  board.  State  board  of  charities  may 
revoke  allowances. — A  board  of  child  welfare  shall : 

1.  Meet  and  organize  within  ten  days  after  appointment,  and  fix  the 
dates  for  its  meetings,  which  shall  be  held  at  least  monthly. 

2.  Elect  a  chairman,  and  appoint  a  secretary  of  the  board,  who  shall 
hold  office  subject  to  the  pleasure  of  the  board. 

3.  Establish  an  office  and,  when  specific  appropriations  have  been  made 
for  such  purposes,  employ  such  officers  and  employees  as  may  be  provided 
for  by  the  board  of  supervisors  of  a  county  or  by  the  board  of  estimate  and 
apportionment  and  the  board  of  aldermen  of  a  city. 

4.  Establish  rules  and  regulations  for  the  conduct  of  its  business,  which 
shall  provide  for  the  careful  investigation  of  all  applicants  for  allowances 
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and  the  adequate  supervision  of  all  persons  receiving  allowances;  such 
investigations  and  supervisions,  when  consistently  possible,  to  be  made  by 
the  board  or  by  the  authorities  now  entrusted  with  similar  work  and  with- 
out incurring  any  unnecessary  expense.  Reports  must  be  filed  at  least 
quarterly  by  the  agents,  visitors  or  representatives  of  the  board,  with 
respect  to  the  families  receiving  allowances  granted  by  the  board. 

5.  Report  annually  in  detail,  in  counties,  to  the  board  of  supervisors, 
and  in  cities,  to  the  mayor,  the  result  of  the  transactions  of  the  board  for 
the  preceding  fiscal  year,  with  such  conclusions  and  recommendations  as 
may  be  deemed  proper;  if  required  by  the  board  of  supervisors  or  mayor 
more  frequent  reports  must  be  given  covering  fractional  parts  of  a  year. 

6.  Submit  annually  to  the  proper  fiscal  authorities  of  the  county  or  city 
an  estimate  of  the  funds  required  to  carry  out  the  purposes  of  this  article ; 
in  a  county  such  estimate  shall  be  furnished  before  the  annual  meeting  of 
the  board  of  supervisors  for  appropriating  moneys  and  levying  taxes;  in 
a  city,  it  shall  be  submitted  at  the  time  provided  by  law  for  the  submission 
of  other  departmental  estimates. 

7.  Be  subject  to  the  general  supervision  of  the  state  board  of  charities, 
and  make  such  reports  as  the  state  board  of  charities  may  require.  Any 
person  who  has  knowledge  that  relief  is  being  granted  in  violation  of  the 
requirements  of  this  act,  may  file  a  verified  complaint,  in  writing,  with  the 
state  board  of  charities,  setting  forth  the  particulars  of  such  violation,  and 
said  state  board  of  charities  shall  have  power,  after  proper  investigation, 
to  revoke  allowances  or  to  make  such  order  as  it  may  deem  just  and 
equitable  and  such  order  shall  be  complied  with  by  the  local  board  of  child 
welfare.     (Added  by  L.  1915,  ch.  228,  in  effect  July  1,  1915.) 

§  153.  Regulation*  governing  allowances. — The  following  provision* 
shall  govern  the  granting  of  allowances  pursuant  to  this  article : 

1.  A  board  of  child  welfare  may,  in  its  discretion,  when  funds  have 
been  appropriated  therefor,  grant  an  allowance  to  any  dependent  widow 
residing  in  the  county  or  city  wherein  she  applies  for  an  allowance,  and 
who  is  deemed  by  the  local  board  of  child  welfare  to  be  a  proper  person 
mentally,  morally  and  physically  to  care  for  and  bring  up  such  child  or 
children,  provided  such  widow  has  been  a  resident  of  the  county  or  of  the 
city  wherein  the  application  for  an  allowance  is  made  for  a  period  of  two 
years  immediately  preceding  the  application,  and  whose  deceased  husband 
was  a  citizen  of  the  United  States  and  a  resident  of  the  state  at  the  time 
of  his  death. 

2.  Such  allowance  shall  be  made  by  a  majority  vote  of  the  board  duly 
entered  upon  the  minutes  of  any  regular  or  special  meeting,  and  may  be 
increased,  diminished  or  totally  withdrawn  in  the  discretion  of  the  local 
board  of  child  welfare. 


•So  in  original. 
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3.  Before  granting  an  allowance  the  board  shall  not  only  determine 
that  the  mother  is  a  suitable  person  to  bring  up  her  own  children  and  that 
aid  is  necessary  to  enable  her  to  do  so,  but  further  that  if  such  aid  is  not 
granted  the  child  or  children  must  be  cared  for  in  an  institutional  home. 

4.  Such  an  allowance  or  allowances  shall  not  exceed  the  amount  or 
amounts  which  it  would  be  necessary  to  pay  to  an  institutional  home  for 
the  care  of  such  widow's  child  or  children. 

5.  An  allowance  granted  by  the  board  shall  be  paid  out  of  any  moneys 
appropriated  by  the  local  authorities  for  such  purposes,  or  otherwise  avail- 
able by  the  board  for  such  purpose;  such  local  authorities  are  authorized 
to  appropriate  and  make  available  for  the  board  of  child  welfare  and  to 
include  in  the  tax  levy  for  such  county  or  city,  such  sum  or  sums,  as  in 
their  judgment,  may  be  necessary  to  carry  out  the  provisions  of  this  article; 
such  moneys  to  be  kept  in  a  separate  fund  and  to  be  disbursed  by  the  proper 
county  or  city  fiscal  authorities  on  orders  of  the  local  board  of  child  wel- 
fare and  upon  proper  vouchers  therefor. 

6.  An  application  for  allowance  may  be  made  directly  to  the  local  board 
of  child  welfare  or  to  any  member  of  the  board. 

7.  A  full  and  complete  record  shall  be  kept  in  every  case  coming  either 
directly  or  indirectly  within  the  jurisdiction  of  the  board;  such  record  to  be 
available  to  the  proper  authorities  of  county  or  city  interested  therein. 

8.  An  allowance  made  by  the  board  shall  not  be  for  a  longer  continuous 
period  than  six  months  without  renewal,  which  allowance  may  be  continued 
from  time  to  time  at  same  or  different  amounts,  foi  similar  periods  or  less, 
either  successively  or  intermittently  or  may  be  revoked  at  the  pleasure  of 
the  local  board  of  child  welfare.  (Added  by  L.  1915,  ch.  228,  in  effect  July 
1,  1915.) 

§  154.  Appropriations  and  limitations  for  purposes  of  article. — The  board 
of  supervisors  of  a  county,  and  the  board  of  estimate  and  apportionment 
and  the  board  of  aldermen  of  a  city  to  which  this  article  is  applicable,  are 
hereby  authorized  and  empowered  annually  to  appropriate  such  a  sum, 
if  any,  as,  in  their  discretion  and  judgment,  may  be  needed  to  carry  out 
the  provisions  of  this  article,  including  expenses  for  administration  and 
relief;  it  is  further  provided  that  no  board  of  child  welfare  shall  expend 
or  contract  to  expend  under  the  provisions  of  this  act  or  otherwise,  any 
public  moneys  not  specifically  appropriated  as  herein  provided ;  the  board 
of  supervisors  of  any  county  may  determine,  as  provided  in  section  one 
hundred  and  thirty-eight  of  the  state  poor  law,  the  same  being  chapter 
forty-two  of  the  consolidated  laws,  whether  or  not  the  actual  expense  for 
the  relief  of  widowed  mothers  and  their  children  under  this  article  shall 
be  a  charge  upon  the  county  or  upon  the  respective  towns  thereof.  (Added 
by  L.  1915,  ch.  228,  in  effect  July  1,  1915.) 

§  155.  Penalties. — 1.  A  person  who  shall  procure  or  attempt  to  pro- 
cure, directly  or  indirectly,  any  allowance  for  relief  under  this  article,  for 
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or  on  account  of  a  person  not  entitled  thereto,  or  shall  knowingly  or  wil- 
fully pay  or  permit  to  be  paid  any  allowance  to  a  person  not  entitled 
thereto,  shall  be  guilty  of  a  misdemeanor. 

2.  The  members  of  a  board  of  child  welfare,  established  by  this  act, 
fltall  be  appointed  within  sixty  days  after  this  act  takes  effect.  (Added 
ty  1. 1915,  ch.  228,  in  effect  July  1,  1915.) 

GBA1TD  JURY. 
Code  of  Criminal  Procedure. 

§  264.    When  and  from  whom  they  may  ask  advice,  and  who  may  be 
present  during  their  sessions. — The  district  attorney  of  the  county,  an  as- 
sistant district  attorney,  or  in  the  county  of  New  York,  or  in  the  county  of 
Bronx,  an  attorney  regularly  in  the  employ  of  the  district  attorney  of  the 
said  counties  who  shall  be  under  salary  paid  by  the  said  counties  and  who 
shall  have  filed  in  the  office  of  the  county  clerk  of  the  said  counties  the 
constitutional  oath  of  office,  or  in  counties  having  no  assistant  district  at- 
torney an  attorney  appointed  by  a  justice  of  the  supreme  court  upon  the 
nomination  of  the  district  attorney  to  attend  upon  the  grand  jury  must 
be  allowed,  at  all  times,  to  appear  before  the  grand  jury  at  his  request 
for  the  purpose  of  giving  information  relative  to  any  matter  before  them, 
tmt  no  district  attorney,  officer,  or  other  person  shall  be  present  with  the 
grand  jury  during  the  expression  of  their  opinions  or  the  giving  of  their 
votes  upon  any  matter.     (Amended  by  L.  1915,  ch.  122,  in  effect  Mch. 
24, 1915.) 

GBEENE  COUNTY. 
Boundary;  see  County  Boundaries. 

GROCERY  STOEES. 
Hours  of  labor,  Public  Health  L.,  f  236-a. 

GUAEDIANS. 
See;  Surrogates'  Courts. 

HABEAS  CORPUS. 

Code  of  Civil  Procedure. 

§  2011.  The  last  three  sections  qualified. — Such  a  writ  may  be  issued  by 
the  appellate  division  of  the  supreme  court  in  any  department,  or  by  the 
presiding  justice  thereof,  upon  such  terms  and  conditions,  and  under  such 
regulations  as  such  appellate  division  or  presiding  justice  prescribes,  to 
bring  up  a  prisoner  sentenced  to  death,  upon  the  application  of  or  upon 
notice  to  the  district  attorney  of  the  county  in  which  the  attendance  of  the 
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Code  Civ.  Pro.  f  2011.        Prisoners  sentenced  for  felonies.  L.  1916,  ch.  354. 

prisoner  is  desired  and  upon  proof  that  such  prisoner  is  a  necessary  and 
'  material  witness  in  a  criminal  action  then  pending  and  that  the  interests 
of  public  justice  require  his  attendance. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three  sections, 
or  in  any  way  except  as  in  this  section  provided  for,  to  bring  up  a  prisoner 
sentenced  to  death.  Nor  shall  it  be  issued  to  bring  up  a  prisoner  confined 
under  any  other  sentence  for  a  felony ;  except  by  and  in  the  discretion  of  a 
justice  of  the  supreme  court  upon  such  notice  to  the  district  attorney  of 
the  county  wherein  the  prisoner  was  convicted,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes.  (Amended 
by  L.  1915,  ch.  354,  in  effect  Apr.  23,  1915.) 
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*  HIGHWAY  LAW. 

(L.  1909,  ch.  30.) 

§  47.  General  powers  and  duties  of  town  superintendent. — Subds.  1  and 
2,  amended  by  L.  1915,  ch.  322,  in  effect  Apr.  17, 1915,  as  follows: 

1.  Have  the  care  and  superintendence  of  the  highways  and  bridges  and 
board  walks  or  renewals  thereof  on  highways  less  than  two  rods  in  width, 
in  the  town,  except  as  otherwise  specially  provided  in  relation  to  incor- 
porated villages,  cities  and  other  localities. 

2.  Cause  such  highways  and  bridges  and  the  board  walks  or  renewals 
thereof  on  highways  less  than  two  rods  in  width  to  be  kept  in  repair,  and 
free  from  obstructions  caused  by  snow  and  give  the  necessary  directions 
therefor,  and  inspect  the  highways  and  bridges  within  the  town,  during  the 
months  of  April  and  October  of  each  year,  or  at  such  other  time  as  the  dis- 
trict or  county  superintendent  may  prescribe;  and  may  cause  to  be  con- 
structed and  repaired  any  public  roads,  walks,  places  and  avenues  on  any 
sand  beach  separated  by  more  than  two  miles  of  water  from  the  main  body 
of  his  town,  although  such  roads,  walks,  places  and  avenues  are  narrower 
than  the  width  of  highways  required  by  statute.  Within  the  meaning  of 
this  section,  or  of.  any  provision  of  this  chapter  referring  to  a  renewal  of 
a  board  walk  on  a  highway  less  than  two  rods  in  width,  the  term  "renewal" 
shall  include  a  walk  built  of  other  material  to  replace  such  board  walk. 

§  48.  Contracts  for  the  construction  of  town  highways. — The  town  board 
of  any  town  may  provide  that  the  construction  of  new  highways  and 
bridges,  or  the  permanent  improvement  or  reconstruction  of  existing  high- 
ways and  bridges  or  repairing,  rebuilding  or  replacing  walks  on  highways 
less  than  two  rods  in  width  pursuant  to  the  provisions  of  sections  forty- 
seven,  sixty-two  and  ninety-seven  of  this  chapter,  the  cost  of  which  will 
exceed  five  hundred  dollars,  shall  be  done  under  contracts.  All  such  con- 
tracts shall  be  awarded  by  the  town  superintendent,  in  accordance  with 
estimates,  plans  and  specifications  to  be  furnished  by  the  district  or  county 
superintendent,  or  by  the  commission,  as  provided  in  this  chapter,  to  the 
lowest  responsible  bidders,  after  advertisement  once  a  week,  for  three 
consecutive  weeks,  in  a  newspaper  published  in  the  town  where  the  work  is 
to  be  performed,  or  if  no  newspaper  is  published  therein,  in  a  newspaper 
published  at  some  other  place  in  the  county,  having  the  largest  circulation 
in  said  town.  All  bids  for  such  work  shall  be  opened  in  public  and  shall 
be  filed  in  the  office  of  the  town  clerk.  No  such  contract  shall  be  awarded, 
unless  it  be  approved  by  the  district  or  county  superintendent,  as  to  its 
form  and  efficiency.  The  person  to  whom  such  contract  is  awarded  shall 
execute  a  bond  to  the  town,  in  a  sum  equal  to  the  amount  of  the  contract, 
with  two  or  more  sureties  to  be  approved  by  the  town  board,  conditioned 
for  the  faithful  compliance  with  the  terms  of  the  contract,  and  the  plans 
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and  specifications  and  for  payment  of  all  damages  which  may  accrue  to  the 
town,  because  of  a  violation  thereof.  When  such  work  is  completed  pur- 
suant to  the  terms  of  such  contract,  and  the  plans  and  specifications  there- 
for, and  accepted  by  the  district  or  county  superintendent  and  town  board, 
as  being  in  accordance  therewith,  the  cost  of  the  work  under  the  contract 
shall  be  paid  out  of  moneys  available  therefor,  in  the  same  manner  as  other 
highway  expenses.  Payments  made  under  such  contract  shall  be  upon 
certificates  issued  to  the  contractor  by  the  district  or  county  superinten- 
dent, to  the  effect  that  the  work  has  been  done  under  and  in  accordance 
with  the  terms  of  such  contract,  and  the  plans  and  specifications.  All 
work  done  under  any  such  contract  shall  be  under  the  supervision  of  the 
district  or  county  superintendent,  or  some  person  designated  by  him.  The 
town  superintendent  shall  file  all  contracts,  awarded  under  this  section 
or  as  provided  in  this  chapter,  for  the  construction,  improvement  or  repair 
of  town  highways  and  bridges,  or  for  repairing,  rebuilding  or  replacing 
a  walk,  with  the  town  clerk  of  the  town  within  ten  days  after  their  execu- 
tion. (Added  by  L.  1914,  ch.  84  and  L.  1915,  ch.  322,  in  effect  Apr.  17, 
1915.) 

§  49.    Machinery,  tools  and  implements. 

Contraot  for  conditional  sale  of  steam  roller;  power  of  town  authorities  to  lease 
steam  roller;  liability  of  town  for  benefits  received. — The  Highway  Law  does  not 
authorize  a  town  board  to  purchase  a  steam  roller  for  use  upon  highways  by  a 
contract  of  conditional  sale,  and  such  contract  is  void  and  unenforcible.  Although 
the  contract  aforesaid  is  void  a  taxpayer,  in  order  to  compel  a  restoration  of  town 
funds  paid  thereon  to  the  seller  by  the  town  officials,  must  allege  not  only  that  the 
town  funds  have  been  wasted  but  prove  upon  trial  that  they  have  in  fact  been 
wasted;  that  is  to  say,  that  the  payment  resulted  in  no  benefit  to  the  town.  Hence, 
as  the  town  authorities  were  authorized  by  statute  to  lease  a  steam  roller,  there 
can  be  no  recovery  as  for  waste  where  the  amount  paid  to  the  company  furnishing 
the  roller  was  reasonable  in  amount  and  the  town  received  the  benefit  of  the  roller, 
which  was  used  in  the  necessary  performance  of  its  function  in  caring  for  its  high- 
ways. Under  the  circumstances  the  town  is  liable  as  upon  a  quantum  meruit. 
Shoemaker  v.  Buffalo  Steam  Roller  Co.  (1916),  165  App.  Div.  836,  151  N.  T. 
Supp.  207. 

§  59.    Damages  for  change  of  grade. 

Consequential  damages  upon  change  of  grade  of  state  highway;  jurisdiction  to  set 
aside  award. — The  report  of  commissioners  to  ascertain  compensation  to  be  made 
for  the  taking  of  real  estate  for  state  highway  purposes,  so  far  as  an  award  therein 
for  consequential  damages  depending  upom  a  change  of  the  grade  of  a  state  high- 
way, should  be  set  aside,  because  the  change  of  grade  is  not  of  a  town  highway; 
but  the  court  at  Special  Term  cannot  make  such  determination,  as  under  section 
3371  of  the  Code  of  Civil  Procedure  the  court  is  without  power  to  strike  out  part 
of  an  award  and  confirm  the  report  as  modified,  but  the  report  will  be  set  aside  and 
a  rehearing  directed  before  the  same  commissioners  with  instructions  to  make  no 
award  or  appraisal  of  damage  by  reason  of  the  change  of  the  grade  of  the  highway 
in  front  of  defendant's  premises.  People  v.  Dawson  (1914),  87  Misc.  688,  150 
N.  Y.  Supp.  679. 
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§  82.  Expenditures  for  sidewalks. — The  town  superintendent  of  any 
town  may,  with  the  consent  of  the  town  board,  maintain  and  repair  exist- 
ing sidewalks  in  such  town,  and  the  expense  thereof  shall  be  a  town  charge. 
Where  such  sidewalk  shall  consist  of  a  board  walk  not  more  than  ten  feet 
in  width  located  on  a  highway  less  than  two  rods  in  width  the  town  super- 
intendent of  such  town  may  maintain  and  repair  such  board  walk  or 
renewal  thereof  and  with  the  consent  of  the  town  board  may  replace  such 
board  walk  with  a  walk  of  concrete  or  other  suitable  construction  and  the 
expense  thereof  shall  be  a  town  charge.  The  town  board  of  any  such  town 
may  on  the  petition  of  not  less  than  twenty-five  taxpayers  of  the  town,  by 
resolution,  direct  the  town  superintendent  to  construct  a  sidewalk  along  a 
described  portion  of  any  highway  of  the  town,  in  the  manner  and  not  ex- 
ceeding an  expense  to  be  specified  in  the  resolution,  and  the  expense  of 
constructing  such  sidewalk  shall  be  a  town  charge,  and  shall  be  paid  in  the 
same  manner  as  other  town  charges.  (Amended  by  L.  1915,  ch.  322,  in 
effect  Apr.  17,  1915.) 

§  74.    Liability  of  towns  for  defective  highways. 

Complaint;  failure  to  allege  filing  of  statement  with  town  olerk;  amendment. — 
An  action  against  a  town  for  damages  to  persons  or  property  sustained  by  reason 
of  any  defect  in  its  highway  or  bridges  existing  because  of  the  neglect  of  the  town 
superintendent  of  highways  can  be  maintained  only  by  virtue  of  this  section;  but 
where  the  complaint,  otherwise  good,  contains  no  allegation  that  a  verified  state- 
ment of  the  cause  of  action  was  filed  with  the  town  clerk  within  six  months  after 
the  cause  of  action  accrued,  as  required  by  said  section,  the  complaint  must  be 
dismissed,  with  leave  to  serve  an  amended  complaint  on  payment  of  a  full  bill  of 
costs.    Dye  v.  Town  of  Cherry  Creek  (1914),  87  Misc.  207,  149  N.  Y.  Supp.  497. 

§  80.    Lists  of  persons  assessed  for  removal  of  snow. 

See  McCutcheon  v.  Terminal  Station  Commission  (1915),  88  Misc.  601,  151  N.  Y. 
Supp.  451. 

§  90.  Estimate  of  expenditures  for  highways  and  bridges. — SubcL  1 
amended  fey  L.  1915,  ch.  322,  in  effect  Apr.  17, 1915,  as  follows  : 

1.  The  amount  of  money  necessary  to  be  levied  and  collected  for  the 
repair  and  improvement  of  highways,  including  sluices,  culverts  and 
bridges  having  a  span  of  less  than  five  feet,  and  board  walks  or  renewals 
thereof  on  highways  less  than  two  rods  in  width,  and  also  the  amount 
necessary  to  construct  or  repair  any  public  roads,  walks,  places  or  avenues 
on  any  sand  beach  separated  by  more  than  two  miles  from  the  main  body 
of  the  town.  Such  amount  shall  not  be  less  than  an  amount  which  when 
added  to  the  amount  of  money  to  be  received  from  the  state,  under  the 
provisions  of  section  one  hundred  and  one,  will. equal  thirty  dollars  for 
each  mile  of  highways  within  the  town,  outside  the  limits  of  incorporated 
villages,  except  that  no  town  having  an  assessed  valuation  of  three  thou- 
sand seven  hundred  find  fifty  dollars  or  less  per  mile  outside  of  incor- 
porated villages  shall  be  required  to  levy  and  collect  a  tax  under  this  sub- 
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division  in  excess  of  four  dollars  on  each  thousand  dollars  of  assessed 
valuation. 


§  93.  Extraordinary  repairs  of  highways  and  bridges. — If  any  highway 
or  bridge  or  the  board  walk  on  any  highway  less  than  two  rods  in  width,  or 
a  walk  built  to  replace  the  same  under  section  sixty-two,  shall  at  any  tune 
be  damaged  or  destroyed  by  the  elements  or  otherwise,  or  become  unsafe 
for  public  use  and  travel,  or  if  any  bridge  or  the  board  walk  on  any  high- 
way less  than  two  rods  in  width,  or  any  such  walk  built  to  replace  the 
same,  be  condemned  by  the  commission,  as  provided  in  this  chapter,  the 
town  superintendent  shall  cause  the  same  to  be  immediately  repaired  or 
rebuilt,  with  the  approval  of  the  town  board.  Such  highway  or  bridge 
or  walk  shall  be  so  repaired  or  rebuilt  in  accordance  with  the  directions 
or  the  plans  and  specifications  prepared  or  approved  by  the  district  or 
county  superintendent;  except  if  the  bridge  or  walk  to  be  repaired  or 
rebuilt  is  one  which  has  been  condemned  by  the  commission,  as  provided 
in  this  chapter,  the  same  shall  be  repaired  or  rebuilt  in  accordance  with 
plans  and  specifications  to  be  prepared  or  approved  by  the  commission. 
If  the  expense  of  repairing  or  rebuilding  a  bridge  or  walk  hereunder  shall 
exceed  five  hundred  dollars,  it  shall  be  done  under  a  written  contract 
therefor,  which  must  be  approved  by  the  town  board.  The  town  clerk 
shall  prepare  a  statement  showing  the  probable  cost  of  improving,  repair- 
ing or  rebuilding  such  highway  or  bridge  or  walk,  which  statement  shall  be 
signed  in  duplicate  by  a  majority  of  the  members  of  the  town  board,  one 
of  which  duplicates  shall  be  filed  with  the  town  clerk  and  one  be  delivered 
to  the  supervisor.  The  town  clerk  shall  make  a  copy  of  such  statement 
and  transmit  the  same  to  the  commission.  The  supervisor  shall  present 
such  statement  to  the  board  of  supervisors,  who  shall  cause  the  amount 
contained  in  such  statement  to  be  assessed,  levied  and  collected  in  the  same 
manner  as  amounts  levied  and  collected  for  other  highway  and  bridge  pur- 
poses, as  provided  by  law.  The  amount  so  raised  shall  be  paid  to  the 
supervisor  to  be  expended  for  the  purposes  specified  in  such  statement 
{Amended  by  L.  1913,  ch.  621  and  L.  1915,  ch.  322,  in  effect  Apr.  17,  1915.) 

§  94.  Limitation  of  amounts  to  be  raised. — Subd.  1,  amended  by  L.  1915, 
ch.  322,  in  effect  Apr.  17, 1915,  as  follows: 

1.  The  amount  to  be  levied  and  collected  in  each  year  for  the  repair  and 
improvement  of  highways,  including  sluices,  culverts  and  bridges  having 
a  span  of  less  than  five  feet  and  board  walks  or  renewals  thereof,  on  high- 
ways less  than  two  rods  in  width,  shall  not  be  less  than  the  amount  pre- 
scribed under  subdivision  one  of  section  ninety. 

§  97.  Towns  may  borrow  money  for  bridge  and  highway  purposes. — 
Subd.  2,  amended  by  L.  1915,  ch.  322,  in  effect  Apr.  17,  1915,  as  follows: 

2.  Repairing  or  rebuilding  any  highway  or  bridge  or  board  walk,  or 
renewal  thereof,  on  any  highway  less  than  two  rods  in  width,  which  shall 
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at  any  time  be  damaged  or  destroyed  by  the  elements  or  otherwise,  or 
become  unsafe  for  public  use  and  travel. 

§  101.    Amount  of  state  aid. 

Xerger  of  entire  town  into  Tillage. — Where  an  entire  township  was  merged  into 
a  village  the  State  aid  apportioned  to  the  town  and  not  yet  expended  should  be  re- 
turned to  the  State.    Rept  of  Atty.  Qenl.  (1915),  p.  113. 

§  106.    Expenditures  for  repair  and  improvement  of  highways. — The 

moneys  levied  and  collected  for  the  repair  and  improvement  of  highways, 
including  sluices,  culverts  and  bridges  having  a  span  of  less  than  five  feet 
and  board  walks  or  renewals  thereof,  on  highways  less  than  two  rods  in 
width,  and  the  moneys  received  from  the  state,  as  provided  by  section  one 
hundred  and  one,  shall  be  expended  for  the  repair  and  improvement  of 
such  highways,  sluices,  culverts  and  bridges  and  walks,  at  such  places  and 
in  such  manner  as  may  be  agreed  upon  by  the  town  board  and  town  super- 
intendent.   The  town  board  and  the  town  superintendent  shall  constitute 
a  board  for  the  purpose  of  determining  the  places  where  and  the  manner 
in  which  such  moneys  shall  be  expended.    Such  agreement  shall  be  written 
and  signed  in  duplicate  by  a  majority  of  the  members  of  the  board  so 
constituted,  and  shall  be  approved  by  the  commission,  before  the  same 
shall  take  effect.    One  of  such  duplicates  shall  be  filed  in  the  office  of  the 
town  clerk  and  one  in  the  office  of  the  district  or  county  superintendent. 
Such  moneys  shall  be  paid  out  by  the  supervisor  on  the  written  order  of 
the  town  superintendent  in  accordance  with  such  written  agreement.    The 
town  board  and  town  superintendent  may  also  appropriate  from  such 
moneys  such  a  sum  of  money  as  they  deem  proper  for  the  construction  or 
repair  of  any  public  road,  walk,  place  or  avenue  upon  any  sand  beach 
separated  by  more  than  two  miles  of  water  from  the  main  body  of  the 
town,  although  such  road,  walk,  place  and  avenue  is  narrower  than  the 
*  width  of  highways  required  by  statute,  but  the  construction  or  repair  of 
*ny  such  road,  walk,  place  or  avenue  with  such  moneys  on  any  such  beach 
shall  not  be  construed  as  imposing  any  liability  upon  the  town  or  upon  the 
superintendent  of  highways  for  any  injury  to  person  or  property  happen- 
ing thereon.     (Amended  by  L.  1913,  ch.  84  <md  L.  1915,  ch.  322,  in  effect 
Apr.  17,  1915.) 

§  106.    Expenditures  for  bridges  and  other  highway  purposes. 

ftttentation  of  olaim  for  audit;  action  upon  olaim;  judgment  "upon  the  merits." — 
Under  the  provisions  of  this  section  a  claim  against  a  town  for  the  contract  price 
of  building  a  bridge  with  a  span  of  more  than  five  feet  over  a  creek  in  said'  town, 
ud  for  extra  work,  should  be  presented  to  the  town  board  for  audit.  A  judgment 
dismissing  the  complaint  in  an  action  against  the  town  to  recover  upon  such  claim 
should  be  modified  by  striking  therefrom  the  words  "upon  the  merits/'  as  it  may 
to  the  future  be  urged  that  there  was  no  merit  to  the  claim.  Oaffey  v.  Town  of 
Newfield  (1914),  163  App.  Div.  66,  148  N.  Y.  Supp.  772. 
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§  120.    Highways  to  be  constructed  or  improved  by  state. 

Route  twenty.  Commencing  at  a  point  on  route  number  six,  at  or  near 
Elbridge,  in  Onondaga  county,  running  thence  northerly  to  Jordan  and 
westerly  to  a  point  to  be  determined  by  the  commission,  on  the  dividing 
line  between  Cayuga  and  Onondaga  counties,  running  thence  northwesterly 
and  southwesterly  by  the  way  of  Port  Byron  and  Montezuma,  to  a  point 
to  be  determined  by  the  commission,  at  or  near  the  dividing  lines  between 
Wayne,  Seneca  and  Cayuga  counties,  running  thence  northwesterly  and 
westerly  from  Savannah,  Clyde,  Lyons  and  Newark  to  Palmyra,  running 
in  the  county  of  Ontario  south  of  the  Erie  canal  a  distance  of  about  one 
mile,  between  Newark  and  Palmyra,  entering  and  returning  from  the 
county  of  Ontario  through  such  points  as  the  commission  may  determine 
in  the  dividing  line  between  the  counties  of  Wayne  and  Ontario;  running 
thence  from  Palmyra  and  Macedon  to  a  point  to  be  determined  by  the  com- 
mission, on  the  dividing  line  between  Monroe  and  Wayne  counties,  running 
thence  northwesterly  to  the  city  of  Rochester,  Monroe  county.  (Amended 
by  L.  1915,  ch.  43,  in  effect  Mch.  9,  1915.) 

Improvement  as  county  highway. — Where  a  road  is  fuUy  described  in  a  route 
laid  down  in  this  section  as  a  State  highway,  it  may  not  be  improved  under  the 
system  provided  for  county  highways.    Kept  of  Atty.  Genl.  (1915),  p.  84. 

Effect  of  referendum  of  1919  on  state  routes. — Where  a  State  highway  route  was 
materially  extended  by  act  of  the  Legislature  in  1914,  moneys  provided  under  the 
referendum  of  1912  may  not  be  expended  upon  the  construction  of  the  extension, 
because  the  referendum  contemplated  that  the  funds  provided  for  thereunder 
should  be  expended  upon  State  routes  substantially  as  described  in  the  Highway 
Law  at  the  time  the  proposition  was  adopted  by  the  people. 

In  so  extending  the  State  route  the  Legislature  had  power  to  include  therein  a 
part  of  an  unimproved  county  highway,  the  location  of  which  had  been  settled 
upon  previous  to  the  referendum  by  the  State  Highway  Commission  and  the  Board 
of  Supervisors,  and  which  had  been  designated  for  improvement  So  much  of  the 
county  highway  as  is  included  within  the  extension  of  the  State  route  is  taken  out 
of  the  "county  system,"  and  the  expenditure  of  referendum  moneys  thereon  for  a 
construction  at  the  joint  expense  of  the  State  and  county,  as  originally  planned,  is 
therefore  prevented.  However,  the  description  of  the  extended  State  route  is  so 
general  that  a  question  of  administration  is  presented  to  determine  whether,  in 
fact,  any  part  of  the  county  highway  will  be  included  within  the  State  route  ex- 
tension when  it  is  actually  laid  down  and  constructed.  Rept  of  Atty.  Genl.  (1915), 
p.  150. 

§  132.    Suspension  of  work  under  contract;  completion  by  commission. 

Reletting  contracts;  use  of  old  plans  and  specifications. — Where  the  Highway 
Commission  has  cancelled  State  contracts  for  the  construction  of  roads  because  the 
work  was  not  being  performed  according  to  the  contract,  and  the  Commission  pro- 
ceeds thereafter  to  readvertlse  and  relet,  it  is  not  necessary  to  prepare  new  plans 
and  specifications.  The  original  plans  may  be  used,  with  new  estimates  attached 
of  the  quantities  of  work  required  to  complete  the  road.  Opinion  of  Atty.  Genl., 
Jan.  26,  1915. 

Effect  of  cancellation  and  discontinuance  of  contract  for  completion  of  highway. — 
A  cancellation  and  discontinuance  of  the  contract  for  the  completion  of  highway 
NQ.  97$  could  not  affect  a  pending  action  brought  by  the  State  against  a  former 
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contractor  and  his  bondsmen  for  the  failure  of  such  former  contractor  to  perform 
his  contract.  The  Commissioner  of  Highways  has  authority  to  enter  into  a  stipu- 
lation with  a  contractor  to  cancel  and  discontinue  a  contract  made  between  the 
State  and  such  contractor*  when  sufficient  funds  are  not  available  for  the  completion 
of  such  contract  but  a  bond  given  by  such  contractor  could  not  be  released  or  with- 
drawn until  the  contract  is  fulfilled,  canceled  or  otherwise  terminated.  Opinion 
of  Atty.  Genl.,  Jan.  28,  1915. 

When'  a  contract  for  the  construction  of  a  State  highway  has  been  cancelled  by 
the  State  Commissioner  of  Highways  because  the  work  under  the  contract  is  not 
being  performed  for  the  best  interests  of  the  State,  but  the  contractor  is  not  at 
blame  or  in  default,  and  where  a  formal  order  of  cancellation  has  been  entered  by 
the  Commissioner  setting  forth  the  reasons  in  detail,  accompanied  by  a  final  ac- 
count of  the  work  done  by  the  contractor,  it  will  be  sufficient  authority  for  the 
Comptroller  to  pay  the  full  amount  earned  by  the  contractor  to  the  time  of  such 
cancellation  of  contract    Kept  of  Atty.  Genl.  (1915),  p.  179. 

Inability  of  State  Highway  Commission  to  pay  amounts  due  to  the  assignee  of 
so2ne  of  the  funds  accruing  upon  a  contract  made  between  the  State  and  a  bankrupt 
contractor. — in  the  absence  of  fraud  or  preferential  transfer  an  assignment  by  a 
contractor  under  a  contract  to  build  a  certain  piece  of  highway,  of  a  certain  por- 
tion of  the  moneys  accruing  upon  such  contract  made  more  than  four  months  before 
the  filing  of  a  petition  in  bankruptcy)  by  such  contractor,  should  be  respected  and 
followed  by  the  State  Highway  Commission  in  making  payments  upon  such  con- 
tract: of  all  sums  that  matured  upon  such  contract  prior  to  the  filing  of  a  petition  in 
bankruptcy  by  the  contractor  and  are  payable  under  the  terms  of  the  assignment. 
Kept-   of  Atty.  Genl.  (1915),  p.  139. 

§    133.    Acceptance  of  state  highway  when  completed. — Upon  the  comple- 
tion of  a  state  highway  or  section  thereof  constructed  or  improved  under  a 
extract  let  as  provided  in  this  article,  the  division  engineer  shall  inspect 
ti*e  same  and  if  it  be  completed  as  provided  in  the  contract,  he  shall  there- 
upon so  report  to  the  commission,  which  shall,  if  it  approve,  notify  the 
county  or  district  superintendent  of  the  county  in  which  the  road  is  located, 
111  writing,  that  it  will  accept  the  work  within  twenty  days  from  the  date 
°*  such  notice,  unless  protest  in  writing  be  filed  by  such  county  or  district 
superintendent.    In  case  a  protest  is  filed  the  commission  shall  hear  the 
same  and  if  it  is  sustained  then  it  shall  delay  the  acceptance  of  the  highway 
°*  section  thereof  until  the  same  is  properly  completed.    In  case  no  protest 
i*  filed  the  highway  or  section  thereof  shall  at  the  expiration  of  said  twenty 
days  be  deemed  finally  completed  and  accepted  and  shall  thereafter  be 
maintained  as  provided  in  this  chapter.     (Amended  by  L.  1911,  ch.  646 
andL.  1915,  ch.  548,  in  effect  May  8, 1915.) 

If  a  County  or  District  Superintendent  refuses  or  neglects  to  join  in  a  report  with 
the  Division  Engineer  after  the  completion  of  a  State  highway,  and  the  county 
representatives  have  been  given  an  opportunity  to  be  heard,  and  not  showing  any 
reason  why  the  road  should  not  be  accepted,  the  State  Commissioner  of  Highways 
may  attach  to  the  final  estimate  a  certified  copy  of  the  order  endorsed  by  him  stat- 
ing that  such  Commissioner  has  found  that  the  road  has  been  completed  and  ac- 
cepted, and  upon  such  papers  the  Comptroller  will  be  justified  in  paying  the  final 
estimate.    Kept,  of  Atty.  Genl.  (1916),  p.  179. 

§  140.  Modifying  method  of  payment. — If  a  resolution  has  been  here- 
tofore adopted  by  a  board  of  supervisors  requesting  the  state  to  pay  the 
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entire  cost  of  the  construction  or  improvement  of  a  county  highway  in  the 
first  instance  and  that  the  state  charge  the  county  and  town  or  towns  an- 
nually with  their  share  of  the  interest  and  sinking  fund,  as  provided  in 
chapter  four  hundred  and  sixty-nine  of  the  laws  of  nineteen  hundred  and 
six,  and  the  acts  amendatory  thereof,  such  board  of  supervisors  may  adopt 
a  resolution  rescinding  such  prior  resolution  and  appropriating  and  mak- 
ing immediately  available  an  amount  sufficient  to  pay  the  share  of  the  cost 
of  the  construction  or  improvement  of  such  highway.  The  clerk  of  the 
board  of  supervisors  shall  transmit  certified  copies  of  such  resolution  to 
the  commission  and  the  state  comptroller.  If  such  prior  resolution  shall 
not  be  so  rescinded  it  shall  have  the  same  force  and  effect  which  it  had  prior 
to  the  amendment  of  this  section.  The  adoption  of  a  resolution  modifying 
the  method  of  payment  of  the  share  of  the  county  and  town  or  towns  shall 
not  affect  or  change  the  date  of  the  filing  of  the  original  resolution  provid- 
ing for  the  construction  or  improvement  of  such  highway  nor  alter  in  any 
way  the  order  of  construction  determined  by  the  date  of  the  filing  of  the 
original  resolution. 

Wherever  a  board  of  supervisors  has  in  the  past  by  resolution  requested, 
and  the  state  has  paid,  the  entire  cost  of  the  construction  or  improvement 
of  a  county  highway,  the  board  of  supervisors  of  a  county  wherein  any 
such  highway  is  located  may,  by  resolution,  provide  for  the  payment  of 
such  share  of  the  cost  so  advanced  by  the  state  towards  the  construction  of 
such  county  highway,  and  said  board  of  supervisors  is  hereby  authorized 
to  appropriate  and  make  immediately  available  an  amount  sufficient  to 
pay  to  the  state  the  share  due  to  the  state  on  account  of  the  construction 
and  improvement  of  such  highways.  If  any  board  of  supervisors  shall 
pass  such  resolution  providing  for  the  payment  to  the  state  of  the  moneys 
so  advanced  the  said  board  of  supervisors  shall  have  the  power  and  au- 
thority to  borrow  the  moneys  necessary  to  make  such  payment,  and  in  case 
there  is  due  to  the  county  any  sum  of  money  from  the  town  in  which  said 
county  highway  is  located,  the  said  town  is  also  authorized  to  borrow  and 
appropriate  its  share  of  the  cost  of  such  county  highway  to  the  county 
treasurer  of  the  county  in  which  said  highway  is  located. 

All  moneys  paid  to  the  state  pursuant  to  the  provisions  of  this  section, 
shall  be  deposited  by  the  comptroller  with  the  state  treasurer  to  the  credit 
of  the  highway  improvement  fund,  from  which  fund  the  said  moneys  so 
advanced  to  said  counties  were  originally  taken,  and  may  be  used  by  the 
state  commission  of  highways  in  the  construction  of  state  and  county  high- 
ways in  any  county  or  counties  designated  by  the  state  commission  of  high- 
ways. (Amended  by  L.  1910,  ch.  247,  and  L.  1915,  ch.  400,  in  effect  Apr. 
28,  1915.) 

'  §  148.    Acquisition  of  land  for  right  of  way  and  other  purposes. 

The  State  Highway  Commission  has  no  power  to  purchase  land  adjoining  a  State 
highway,  even  though  the  land  is  absolutely  necessary  for  highway  purposes  due 
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*°  the  fact  that  a  highway  embankment  cannot  be  prevented  from  overriding  the 
tand.  Snch  power  is  vested  in  the  board  of  supervisors  of  the  particular  county. 
Opinion  of  Atty.  GenL,  Jan.  26,  1915. 

§  154.    Costs;  commissioners'  fees. — In  all  cases  of  assessment  of  dam- 
^tes  by  commissioners  appointed  by  the  court,  the  costs  thereof  shall  be 
^**ded  pursuant  to  the  provisions  of  section  thirty-three  hundred  and 
^v^iity-two  of  the  code  of  civil  procedure  and  shall  be  a  county  charge 
^  the  first  instance,  and  be  paid  by  the  county  treasurer  as  hereinbefore 
/Provided,  except  when  reassessment  of  damages  shall  be  had  on  the  appli- 
cation of  the  party  for  whom  damages  were  assessed,  and  such  damages 
shall  not  be  increased  on  such  reassessment,  the  costs  shall  be  paid  by  the 
party  applying  for  the  reassessment,  and  when  application  shall  be  made 
by  two  or  more  persons  for  reassessment  of  damages  all  persons  who  may 
be  liable  for  costs  under  this  section  shall  be  liable  in  proportion  to  the 
amount  of  damages  respectively  assessed  to  them  by  the  first  assessment, 
and    may  be  recovered  by  action.    Each  commissioner  appointed  by  the 
court  as  provided  in  this  article  for  each  full  day  necessarily  employed  as 
such,  shall  be  entitled  to  the  sum  of  six  dollars  and  his  necessary  expenses. 
The    amount  of  compensation  to  which  such  commissioners  are  entitled 
shall  be  determined  by  the  court  in  which  the  proceeding  is  pending,  upon 
verified  accounts  presented  by  such  commissioners,  stating  in  detail  the 
number  of  hours  necessarily  employed  in  the  discharge  of  their  duties ;  and 
toe  nature  of  the  services  rendered,  upon  eight  days'  notice  to  the  attorney 
to*  the  petitioner  in  the  proceeding.     (Amended  by  L.  1912,  ch.  182,  and 
&•  1915,  ch.  497,  in  effect  May  3,  1915.) 

§  157.    Highways  and  bridges  on  Indian  reservations. 

Control  of  bridges. — The  State  Highway  Commission,  not  the  Superintendent  of 
Public  Works,  has  sole  supervision  and  control  over  bridges  on  Indian  reservations. 
Opinion  of  Atty.  Genl.,  June  24,  1914. 

§  172.  Cost  to  town  for  maintenance  of  state  and  county  highways. — 
Bach  town  shall  pay  for  the  maintenance  and  repair  of  state  and  county 
highways  each  year  the  sum  of  fifty  dollars  for  each  mile  or  major  fraction 
of  a  mile  of  the  total  mileage  of  state  and  county  highways  within  the  town, 
each  incorporated  village  shall  pay  for  such  maintenance  and  repair  at  the 
rate  of  one  and  one-half  cents  for  each  square  yard  of  surface  of  such  im- 
proved highway  maintained  by  the  state  within  its  corporate  limits,  and 
each  city  of  the  third  class  shall  pay  for  such  maintenance  and  repair  at 
the  rate  of  three  cents,  and  each  city  of  the  second  class  shall  pay  for  such 
maintenance  and  repair  at  the  rate  of  four  cents,  for  each  square  yard  of 
surface  of  such  improved  highway  maintained  by  the  state  within  the  in- 
corporated limits  of  such  city.  On  or  before  the  first  day  of  November  in 
each  year  the  commissioner  shall  transmit  to  the  clerk  of  the  board  of  super- 
visors of  each  county,  to  the  board  of  trustees  of  each  village  and  to  the 
common  council  of  said  city  a  statement  specifying  the  number  of  miles 
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of  improved  state  and  county  highways  in  each  town,  the  number  of 
square  yards  of  surface  of  such  improved  highway  as  hereinbefore  pro- 
vided in  each  village  or  said  city,  in  such  county  and  the  amount  which 
each  of  such  towns,  villages  and  cities,  is  required  to  pay  into  the  county 
treasury  on  account  of  the  maintenance  of  state  and  county  highways  and 
a  copy  of  such  statements  shall  be  forwarded  to  the  county  treasurer.  The 
board  of  supervisors  of  the  county,  the  board  of  trustees  of  an  incorporated 
village  and  the  common  council  of  said  city  shall  cause  the  amount  to  be 
paid  by  each  town,  incorporated  village  and  said  city  of  the  county,  to  be 
assessed,  levied  and  collected  therein  in  the  same  manner  as  other  town, 
village  and  city  charges,  in  the  several  towns,  villages  and  cities  of  the 
second  and  third  class,  and  such  amount  when  collected  shall  be  paid  into 
the  county  treasury  to  the  credit  of  the  fund  for  the  maintenance  of  state 
and  county  highways  in  the  several  towns,  incorporated  villages  and  said 
cities  of  the  county.  (Amended  by  L.  1912,  ch.  83,  and  L.  1915,  ch.  551, 
in  effect  May  8,  1915.) 

Duty  of  abutting  owners  to  construct  and  keep  in  repair  approaches  or  driveways 
from  highways. — On  examination  of  the  provisions  of  articles  4,  6  and  7  of  the 
Highway  Law  as  they  stood  on  July  21,  1909,  held,  that  the  statute  required  abut- 
ting owners  under  the  direction  of  the  district  or  county  superintendent,  to  con- 
struct and  keep  in  repair  approaches  or  driveways  from  the  highway,  but  that  the 
duty  of  maintenance  did  not  rest  on  the  town  unless  the  town  board  decided  to 
assume  it,  and  only  in  that  event  was  the  town  superintendent  under  any  duty  of 
inspection,  which  is  but  an  incident  to  the  duty  of  maintenance  and  repair.  Fer- 
guson v.  Town  of  Lewlsboro  (1914),  213  N.  Y.  141. 

§  191.  Highways  by  dedication. — Whenever  land  is  dedicated  to  a  town 
for  highway  purposes  therein,  the  town  superintendent  may  with  the  con- 
sent of  the  town  board,  either  with  or  without  a  written  application  there- 
for, and  without  expense  to  the  town,  make  an  order  laying  out  such  high- 
way, upon  filing  and  recording  in  the  town  clerk's  office  with  such  order 
a  release  of  the  land  from  the  owner  thereof.  A  highway  so  laid  out  must 
not  be  less  than  two  rods  in  width,  except  that  where  such  highway  is 
located  on  a  sand  beach  separated  by  more  than  two  miles  of  water  from 
the  main  body  of  the  town  of  which  it  forms  a  part  and  is  not  an  extension 
or  continuation  of  a  public  highway  already  in  use  and  has  erected  thereon 
a  board  walk  not  less  than  one-third  the  width  of  said  highway,  such  high- 
way so  laid  out  may  be  less  than  two  rods  in  width  and  must  not  be  less 
than  ten  feet  in  width.  Section  two  hundred  does  not  apply  to  a  highway 
by  dedication.  Such  town  superintendent  may  also,  upon  written  appli- 
cation and  with  the  written  consent  of  the  town  board,  make  an  order  lay- 
ing out  or  altering  a  highway,  or  discontinuing  a  highway,  which  has  be- 
come useless  since  it  was  laid  out,  upon  filing  and  recording  in  the  town 
clerk's  office,  with  such  application,  consent  and  order,  a  release  from  all 
damages  from  the  owners  of  lands  taken  or  affected  thereby,  when  the  con- 
sideration for  such  release,  as  agreed  upon  between  such  town  superintend- 
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ent,  and  owner  or  owners,  shall  not  in  any  one  case,  from  any  one  claimant, 
exceed  one  hundred  dollars,  and  from  all  claimants  five  hundred  dollars. 
An  order  of  the  town  superintendent,  as  herein  provided,  shall  be  final. 
{Amended  by  L.  1915,  ch.  322,  in  effect  Apr.  17,  1915.) 

§  192.    Application  for  laying  out. 

The  appearance  of  the  attorney  for  the  town  superintendent  of  highways  as  attor- 
ney for  the  applicants  in  a  proceeding  for  the  improvement  of  a  highway  is  not 
necessarily  a  sufficient  ground  to  invalidate  the  proceeding.  Batter  of  Laidlaw 
(1014),  162  App.  Div.  765,  148  N.  Y.  Supp.  66. 

§  193.    Application  for  condemnation  commissioners. 

Order  appointing  commissioners;  filing  nuno  pro  tunc — An  order  appointing  com- 
missioners in  proceedings  to  lay  out,  alter  and  extend  a  highway  may  be  filed 
nunc  pro  tunc  after  the  commissioners  have  acted.  Matter  of  Laidlaw  (1914),  162 
App.  Div.  755,  148  N.  Y.  Supp.  56. 

An  omission  to  file  the  undertaking  of  commissioners  under  section  193  of  the 
Highway  Law  may  be  corrected  under  section  721  of  the  Code  of  Civil  Procedure. 
Matter  of  Laidlaw  (1914),  162  App.  Div.  755,  148  N.  Y.  Supp.  56. 

§  199.    Motion  to  confirm,  vacate  or  modify. 

"Pinal  decision"  precluding  new  application  within  two  years. — Failure  of  a 
County  Court  to  appoint  commissioners  within  thirty  days  after  the  service  of  the 
application  on  the  town  superintendent  of  highways  is  not  a  "final  decision"  ad- 
verse to  the  applicant,  within  the  meaning  of  this  section,  so  as  to  preclude  another 
application  within  two  years.  Matter  of  Laidlaw  (1914),  162  App.  Div.  755,  148 
N.  Y.  Supp.  56. 

§  200.    limitations  npon  laying  out  highways. 

Taxpayer's  action  to  enjoin  town  omoials  from  proceeding  with  the  widening  of  a 
highway. — Where  in  a  taxpayer's  action  to  enjoin  town  officials  from  proceeding 
with  the  widening  of  a  highway  the  claim  is  made  that  the  improvement  involved 
a  taking  of  yards  or  inclosures  in  two  out  of  many  pieces  of  property  along  the 
highway,  and  therefore  confirmation  by  the  court  is  required  by  section  200  of  the 
Highway  Law,  but  only  a  small  diminution  of  country  door  yards  or  lawns  is 
ordered  in  the  course  of  the  widening  proceeding  on  due  compensation  to  the 
owners,  defendants  are  entitled  to  Judgment  for  a  dismissal  of  the  complaint. 
Kubak  v.  Halsey  (1914),  86  Misc.  281,  148  N.  Y.  Supp.  384. 

§  209.    Highways  by  use. 

Construction. — This  section  should  be  read  in  connection  with  section  2  of  chap- 
ter 186  of  the  Laws  of  1826  and  effect  given  to  both,  and  when  so  read  this 
section  should  be  construed  to  mean  that  land  used  as  a  highway  by  the  public  for 
twenty  years  shall  become  a  highway  provided  it  complies  with  the  law  as  to  width, 
and  under  such  construction  Front  street,  so  called,  in  the  city  of  Buffalo,  never 
legally  became  a  street  McCutcheon  v.  Terminal  Station  Commission  (1915),  88 
Misc.  601,  151  N.  Y.  Supp.  451. 

Highway  by  user. — A  road  or  way  laid  out  and  opened  by  a  milk  company  from 
a  public  highway  to  its  plant,  a  distance  of  about  thirty  rods,  for  the  accommoda- 
tion of  the  company  and  its  patrons  and  used  for  over  twenty  years,  does  not  be- 
come a  public  highway  by  prescription,  without  any  formal  dedication  thereof, 
unless  it  has  been  accepted  and  adopted  by  the  town  authorities,  or  its  repairs  and 
maintenance  assumed  by  such  town.    Rept  of  Atty.  Oenl.  (1915),  p.  136. 
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What  deemed  highway;  reduction  of  width;  when  alley  laid  out  on  map  cannot 
be  dedicated  for  highway  purposes. — Chapter  204  of  the  Laws  of  1897,  amending 
the  Highway  Law  of  1890  by  which  the  width  of  highways  was  reduced  from  three 
to  two  rods,  superseded  and  is  a  substitute  for  chapter  198  of  the  Laws  of  1826 
under  which  it  was  lawful  to  lay  out  public  roads  not  less  than  three  rods  in  width, 
and  an  alley  only  eight  feet  wide  as  laid  out  on  a  map  and  as  it  existed  prior  to 
1905  cannot  be  laid  out  or  dedicated  for  highway  purposes.  The  public  authorities 
having  neither  adopted  nor  kept  such  strip  in  repair  and  its  use  not  having  been 
an  uninterrupted  one,  it  did  not  become  a  highway  by  prescription  under  this  sec- 
tion which  declares  all  land  a  highway  which  shall  have  been  used  by  the  public 
as  such  for  twenty  years.  Farmers  and  Mechanics'  Savings  Bank  v.  City  of  Lock- 
port  (1915),  89  Misc.  157,  151  N.  Y.  Supp.  865. 

§  224.  Motion  to  confirm,  vacate  or  modify. — Within  thirty  days  after 
the  decision  of  the  jury  shall  have  been  filed  in  the  town  clerk's  office,  the 
owner,  occupant  or  applicant  may  apply  to  the  county  court  of  the  county 
wherein  such  private  road  is  situated,  for  an  order  confirming,  vacating  or 
modifying  their  decision;  and  such  court  may  confirm,  vacate  or  modify 
such  decision  as  it  shall  deem  just  and  legal.  If  the  decision  is  vacated, 
the  court  may  order  another  hearing  of  the  matter  before  another  jury, 
and  remit  the  proceedings  to  the  town  superintendent  of  the  same  town 
for  that  purpose.  If  no  such  motion  is  made,  the  decision  of  the  jury  shall 
be  deemed  final.  The  motion  shall  be  brought  on,  upon  the  service  of 
papers  on  the  adverse  party  in  the  proceeding,  according  to  the  usual  prac- 
tice of  the  court  in  actions  and  special  proceedings  pending  therein,  and 
the  decision  of  the  county  court  shall  be  final,  except  that  a  new  hearing 
may  be  had,  as  herein  provided.  If  the  final  decision  shall  be  adverse 
to  the  applicant,  no  other  application  for  the  same  road  shall  be  made 
within  one  year.     (Amended  by  L.  1915,  ch.  192,  in  effect  Apr.  3,  1915.) 

§  234.  Highways  abandoned. — Every  highway  that  shall  not  have  been 
opened  and  worked  within  six  years  from  the  time  it  shall  have  been  dedi- 
cated to  the  use  of  the  public,  or  laid  out,  shall  cease  to  be  a  highway; 
but  the  period  during  which  any  action  or  proceeding  shall  have  been,  or 
shall  be  pending  in  regard  to  any  such  highway,  shall  form  no  part  of  such 
six  years ;  and  every  highway  that  shall  not  have  been  traveled  or  used  as 
a  highway  for  six  years,  shall  cease  to  be  a  highway,  and  every  public  right 
of  way  that  shall  not  have  been  used  for  said  period  shall  be  deemed  aban- 
doned as  a  right  of  way.  The  town  superintendent  *  shall  file,  and  cause 
to  be  recorded  in  the  town  clerk's  office  of  the  town,  a  written  description, 
signed  by  them,  of  each  highway  and  public  right  of  way  so  abandoned, 
and  the  same  shall  thereupon  be  discontinued.  There  may  also  be  a  quali- 
fied abandonment  of  a  highway  under  the  following  conditions  and  for  the 
following  purposes,  to  wit :  Where  it  appears  to  the  town  superintendents, 
at  any  time,  that  a  highway  has  not  become  wholly  disused  as  aforesaid, 
but  that  it  has  not  for  two  years  next  previous  thereto,  been  usually  trav- 

•  So  in  original. 
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eled  along  the  greater  part  thereof,  by  more  than  two  vehicles  daily,  in  addi- 
tion to  pedestrians  and  persons  on  horseback,  they  shall  file  and  cause  to 
be  recorded  in  the  town  clerk's  office  a  certificate  containing  a  description 
of  that  portion  of  the  highway  partly  disused  as  aforesaid  and  declaring  a 
qualified  abandonment  thereof.    The  effect  of  such  qualified  abandon- 
ment, with  respect  to  the  portion  of  said  highway  described  in  the  certifi- 
cate, shall  be  as  follows :    It  shall  no  longer  be  worked  at  public  expense ; 
it  shall  not  cease  to  be  a  highway  for  purposes  of  the  public  easement,  by 
reason  of  such  suspension  of  work  thereon ;  no  person  shall  impair  its  use 
as  a  highway  nor  obstruct  it,  except  as  hereinafter  provided,  but  no  per- 
son shall  be  required  to  keep  any  part  of  it  in  repair ;  wherever  an  owner 
or  lessee  of  adjoining  lands  has  the  right  to  possession  of  other  lands  wholly 
or  partly  on  the  directly  opposite  side  of  the  highway  therefrom,  he  may 
construct  and  maintain  across  said  highway  a  fence  at  each  end  of  the 
area  of  highway  which  adjoins  both  of  said  opposite  pieces  of  land,  pro- 
vided that  each  said  cross  fence  must  have  a  gate  in  the  middle  thereof  at 
least  ten  feet  in  length,  which  gate  must  at  all  times  be  kept  unlocked  and 
supplied  with  a  sufficient  hasp  or  latch  for  keeping  the  same  closed;  all 
persons  owning  or  using  opposite  lands,  connected  by  such  gates  and 
fences,  may  use  the  portion  of  highway  thus  inclosed  for  pasturage;  any 
traveler  or  other  person  who  intentionally,  or  by  wilful  neglect,  leaves  such 
gate  unlatched,  shall  be  guilty  of  a  misdemeanor,  and  the  fact  of  leaving  it 
unlatched  shall  be  prima  facie  evidence  of  such  intent  or  wilful  neglect. 
Excepting  as  herein  abrogated,  all  other  general  laws  relating  to  high- 
ways shall  apply  to  such  partially  abandoned  highway.    This  section  shall 
not  apply  to  highways  less  than  two  rods  in  width  unless  it  shall  appear 
to  the  town  superintendent  at  any  time  that  such  a  highway  has  not,  dur- 
ing the  months  of  June  to  September  inclusive  of  the  two  years  next  previ- 
ous thereto,  been  usually  traveled  along  the  greater  part  thereof  by  more 
than  ten  pedestrians  daily.     ( Amended  by  L.  1915,  ck.  322,  in  effect  Apr. 
17, 1915.) 

Abandonment  by  nonnser. — Where  land  acquired  for  the  purpose  of  doubling  the 
width  of  a  highway  has  never  been  regulated  as  a  highway  and  has  not  been  used 
by  the  public,  even  partially,  for  over  forty  years,  but  has  remained  in  private  pos- 
session and  occupancy,  such  nonuser  of  the  land  acquired  establishes  an  "abandon- 
ment" within  the  meaning  of  this  section.  Matter  of  City  of  New  York  (1914), 
164  App.  Div.  839,  15a  N.  T.  Supp.  256. 

» 

§  250.  When  town  or  county  expense. — The  towns  of  this  state,  except 
as  otherwise  herein  provided,  shall  be  liable  to  pay  the  expenses  for  the 
Construction  and  repair  of  its  public  or  free  bridges  constructed  over 
af*ams  or  other  waters  within  their  bounds,  and  their  just  and  equitable 
^are  of  such  expenses  when  so  constructed  over  streams  or  other  waters 
upon  their  boundaries,  except  between  the  counties  of  Westchester  and 
New  York;  and  when  such  bridges  are  constructed  over  streams  or  other 
waters  forming  the  boundary  line  of  towns,  either  in  the  same  or  adjoining 
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counties,  such  towns  shall  be  jointly  liable  to  pay  such  expenses.  When 
such  bridges  are  constructed  over  streams  or  other  waters  forming  the 
boundary  line  between  a  city  of  the  third  class  and  a  town,  such  city  and 
town  shall  be  liable  each  to  pay  its  just  and  equitable  share  of  the  expenses 
for  the  construction,  maintenance  and  repair  of  such  bridges.  Except  as 
otherwise  provided  by  law,  a  city  of  the  third  class  shall  be  deemed  a  town 
for  the  purposes  of  this  article.  Each  of  the  counties  of  this  state  shall 
also  be  liable  to  pay  for  the  construction,  care,  maintenance,  preservation 
and  repair  of  public  bridges  lawfully  constructed  over  streams  or  other 
waters  forming  its  boundary  line,  not  less  than  one-sixth  part  of  the  ex- 
pense of  construction,  care,  maintenance,  preservation  and  repair,  and, 
except  in  a  county  containing  a  portion  of  the  Adirondack  park,  the  whole 
of  such  expenses  of  public  bridges  lawfully  constructed  or  to  be  con- 
structed over  streams,  or  waterways,  intersecting  county  roads.  (Amended 
by  L.  1914,  chs.  78,  199,  and  L.  1915,  ch.  589,  in  effect  May  11,  1915.) 

§  282.  Registration  of  motor  vehicles. — Subd.  6,  amended  by  L.  1915, 
ch.  348,  in  effect  Apr.  22,  1915,  as  follows: 

6.  Registration  fees.  The  following  fees  shall  be  paid  to  the  secretary 
of  state  upon  the  registration  or  re-registration  of  a  motor  vehicle  in  ac- 
cordance with  the  provisions  of  this  article ;  five  dollars  upon  the  registra- 
tion of  a  motor  vehicle  having  a  rating  of  twenty-five  horse  power  or  less ; 
ten  dollars  upon  the  registration  of  a  motor  vehicle  having  a  rating  of 
more  than  twenty-five  horse  power  and  less  than  thirty-five  horse  power; 
fifteen  dollars  upon  the  registration  of  a  motor  vehicle  having  a  rating  of 
thirty-five  horse  power  and  less  than  fifty  horse  power;  twenty-five  dollars 
upon  the  registration  of  a  motor  vehicle  having  a  rating  of  fifty  horse 
power  or  more;  provided  that  if  a  motor  vehicle  is  originally  registered 
after  August  first  in  any  year,  the  register  fee  for  that  year  shall  be  one- 
half  of  the  fee  herein  provided  for;  and  further  provided  that  for  motor 
vehicles  which  are  used  or  to  be  used  solely  for  commercial  purposes,  the 
fee  for  such  registration  shall  be  five  dollars.  The  provisions  hereof  with 
respect  to  the  payment  of  registration  fees  shall  not  apply  to  motor  vehicles 
owned  or  controlled  by  the  state,  a  city  or  county  or  any  of  the  departments 
thereof,  but  in  other  respects  shall  be  applicable. 

§  286.    Motor  vehicles— signalling  and  other  devices. 

When  driver  not  bound  to  pass  to  right  of  center  of  intersection  of  roads. — Brush 
v.  Constable  (1915),  166  App.  Dlv.  543,  152  N.  Y.  Supp.  20. 

§  288.  Local  ordinances  prohibited. — Except  as  herein  otherwise  pro- 
vided, local  authorities  shall  have  no  power  to  pass,  enforce  or  maintain 
any  ordinance,  rule  or  regulation  requiring  from  any  owner  or  chauffeur 
to  whom  this  article  is  applicable  any  tax,  fee,  license  or  permit  for  the 
use  of  the  public  highways,  or  excluding  any  such  owner  or  chauffeur  from 
the  free  use  of  such  public  highways,  excepting  such  driveway,  speedway 
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or  road  as  has  been  or  may  be  expressly  set  part  by  law  for  the  exclusive 
use  of  horses  and  light  carriages  or  in  any  other  way  respecting  motor 
vehicles  or  their  speed  upon  or  use  of  the  public  highways;  and  no  ordi- 
nance, rule  or  regulation  contrary  to  or  in  anywise  inconsistent  with  the 
provisions  of  this  article,  now  in  force  or  hereafter  enacted,  shall  have  any 
effect;  provided,  however,  that  the  power  given  to  local  authorities  to 
regulate  vehicles  offered  to  the  public  for  hire,  and  processions,  assem- 
blages or  parades  in  the  streets  or  public  places,  and  all  ordinances,  rules 
and  regulations  which  may  have  been  or  which  may  be  enacted  in  pur- 
suance of  such  powers  shall  remain  in  full  force  and  effect;  and  provided, 
further,  that  local  authorities  may  set  aside  for  a  given  time  a  specified  pub- 
lic highway  for  speed  contests  or  races,  to  be  conducted  under  proper  restric- 
tioxifi  for  the  safety  of  the  public ;  and  provided,  further,  that  local  authori- 
ties   may  exclude  motor  vehicles  from  any  cemetery  or  grounds  used  for 
the    lurial  of  the  dead,  and  may  by  general  rule,  ordinance  or  regulation 
exclude  motor  vehicles  used  solely  for  commercial  purposes  from  any  park 
or    part  of  a  park  system  where  such  general  rules,  ordinance  or  regula- 
tion   is  applicable  equally  and  generally  to  all  other  vehicles  used  for  the 
same  purposes,  and  provided  further  that  nothing  in  this  article  contained 
shall  impair  the  validity  or  effect  of  any  ordinances,  regulating  the  speed 
of  motor  vehicles,  or  of  any  traffic  regulations  with  regard  to  the  operation 
of  motor  vehicles,  heretofore  or  hereafter  made,  adopted  or  prescribed  pur- 
suant to  law  in  any  city  of  the  first  class  or  in  any  city  of  the  second  class 
ia  a.   county  adjoining  a  city  of  the  first  class;  provided  further  that  the 
loca.1   authorities  of  other  cities  and  incorporated  villages  may  limit  by 
ordinance,  rule  or  regulation  the  speed  of  motor  vehicles  on  the  public 
H&lxways,  such  speed  limitation  not  to  be  in  any  case  less  than  one  mile  in 
four    minutes,  and  the  maintenance  of  a  greater  rate  of  speed  for  one- 
^&htli  of  a  mile  shall  be  presumptive  evidence  of  driving  at  a  rate  of 
sPeed  which  is  not  careful  and  prudent,  and  on  further  condition  that  each 
Clty    or  village  shall  have  placed  conspicuously  on  each  main  public  high- 
ly ^vrhere  the  city  or  village  line  crosses  the  same  and  on  every  main  high- 
way    "where  the  rate  of  speed  changes,  signs  of  sufficient  size  to  be  easily 
re^d3.ble  by  a  person  using  the  highway,  bearing  the  words,  "City  of 

•  •  -  -  - "or  "  Incorporated  village  of ,"  "Slow  down  to 

•  •  -  - miles"  (the  rate  being  inserted),  and  also  an  arrow  point- 

VD^  xo  the  direction  where  the  speed  is  to  be  reduced  or  changed,  and  also 
011  further  condition  that  such  ordinance,  rule  or  regulation  shall  fix  the 
Publishment  for  violation  thereof,  which  punishment  shall,  during  the  ex- 
istence of  the  ordinance,  rule  or  regulation,  supersede  those  specified  in 
subdivision  two  of  section  two  hundred  and  ninety  of  this  chapter  but,  ex- 
^Pt  in  cities  of  the  first  or  second  class  shall  not  exceed  the  same.    Official 
eopies  of  all  local  ordinances  passed  under  the  provisions  of  this  subdivi- 
&on  shall  be  filed  with  the  secretary  of  state  at  least  thirty  days  before 
they  shall  respectively  take  effect  and  all  such  local  ordinances  shall  be 
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printed  in  pamphlet  form  and  issued  at  regular  intervals  by  the  secretary 
of  state.  (Added  by  L.  1910,  ch.  374,  and  amended  by  L.  1915,  ch.  487, 
in  effect  May  3,  1915.) 

Power  of  village  to  enforce  speed  ordlnanoe. — Power  is  conferred  upon  villages 
to  punish  as  a  misdemeanor  a  violation  of  an  ordinance  relating  to  speed  of  auto- 
mobiles passed  pursuant  to  the  Highway  Law.  The  power  conferred  is  not  an 
unconstitutional  grant  of  legislative  power.    Opinion  of  Atty.  Genl.,  June  17,  1914. 

Proof  on  trial  for  violation  of  village  ordinance;  adoption  and  publication  of  ordl- 
nanoe.— On  a  trial  for  a  violation  of  a  village  ordinance  the  prosecution  must 
prove  not  only  that  such  ordinance  was  duly  adopted  but  also  that  there  has  been 
a  compliance  with  all  the  requirements  of  law  pertaining  to  the  enactment  of  vil- 
lage ordinances.  After  proof  that  a  proposed  ordinance  regulating  the  speed  of 
motor  vehicles  within  the  limits  of  a  village  had  been  filed  with  the  secretary  of 
state,  as  required  by  this  section,  more  than  thirty  days  before  defendant's  alleged 
violation  of  said  ordinance  and  that  it  was  published  in  a  newspaper  in  the  village 
for  at  least  twenty-nine  days,  and  no  evidence  being  offered  to  show  that  said 
newspaper  was  the  official  village  paper,  or  that  it  was  the  only  newspaper  pub- 
lished in  the  village,  or  that  copies  of  the  ordinance  were  posted  in  at  least  three 
public  places  as  required  by  the  Village  Law,  the  ordinance  is  of  no  force  and 
effect  and  defendant's  conviction  thereunder  must  be  set  aside  and  his  fine  of  fifty 
dollars  remitted.    People  v.  Chapman  (1914),  88  Misc.  469,  162  N.  Y.  Supp.  204. 

§  290.    Motor  vehicles;  punishment  for  violation;  procedure. 

Operating  motor  vehicle  while  intoxicated;  liability  for  damages. — An  innocent 
party  injured  as  a  result  of  the  violation  of  subdivision  three  of  this  section,  which 
expressly  prohibits  the  operation  of  a  motor  vehicle  by  an  intoxicated  person,  may 
maintain  an  action  for  damages.  In  an  action  to  recover  for  damages  to  the 
taxicab  of  plaintiff  struck  at  a  street  crossing  by  defendant's  motor  vehicle  which 
he  was  driving,  evidence  that  at  the  time  of  the  accident  he  was  put  under  arrest 
in  an  intoxicated  condition  is  material  and  its  exclusion  is  error.  It  had  a  further 
bearing  on  defendant's  negligence  by  reason  of  the  testimony  of  a  disinterested 
witness  who  testified  that  defendant's  car  was  going  in  a  "wabbly"  condition  at 
from  fifty-five  to  sixty  miles  an  hour,  that  the  taxicab  was  near  the  center  of  the 
street  when  struck  by  defendant's  car,  and  that  no  collision  would  have  occurred 
had  defendant  directed  his  car  to  the  rear  of  the  taxicab.  Lincoln  Taxicab  Co.  v. 
Smith  (1914),  88  Misc.  9,  150  N.  Y.  Supp.  86. 

Amount  of  line. — Under  subdivision  9  providing  that  "any  person  violating  any 
of  the  provisions  of  any  section  of  this  article  ...  for  which  violation  no  punish- 
ment has  been  specified,  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  of 
not  exceeding  twenty-five  dollars,"  an  ordinance  fixing  a  fine  at  a  sum  not  over 
fifty  dollars  is  iUegal  and  beyond  the  power  of  the  court  to  impose.  People  v. 
Chapman  (1914),  88  Misc.  469,  152  N.  Y.  Supp.  204. 

§  291.    Disposition  of  registration  fees;  fines  and  penalties. 

Disposition  of  lines  and  penalties  in  cities  of  the  first  class.— Cities  of  the  first 
class  may  not  retain  fines  and  penalties  collected  from  violations  of  city  ordinances 
regulating  the  use  of  streets  by  motor  vehicles.  Such  fines  and  penalties  should 
be  turned  over  to  the  State  Treasurer.    Opinion  of  Atty.  Genl.,  Jan.  15,  1916. 

§  320-a.  County  system  of  roads. — The  board  of  supervisors  of  a  county 
may  provide  for  the  construction  or  improvement  of  a  highway  or  section 
thereof,  in  one  or  more  towns  of  the  county  at  the  joint  expense  of  the 
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county  and  town  or  towns,  and  may  prepare  a  map  of  a  definite  system  of 
county  roads  for  the  county  for  such  improvement. 

The  hoard  may  by  resolution  direct  the  county  superintendent  to  super- 
vise the  preparation  of  grade  and  culvert  work  of  a  road,  so  designated  by 
said  map  for  improvement,  by  the  town  superintendent  of  the  town  in 
which  such  improvement  shall  be  made,  and  upon  the  completion  thereof 
by  the  town,  and  the  county  superintendent's  certification  that  the  road  is 
so  prepared  and  that  the  town  is  equipped  with  sufficient  machinery  to 
properly  perform  the  work,  such  machinery  to  be  furnished  by  the  town 
and  used  during  the  road's  construction,  the  board  may  direct  the  con- 
struction of  an  improved  road  under  the  direction  of  a  committee  known 
as  the  highway  officials  of  the  county  as  hereinafter  provided.  The  con- 
struction work  shall  be  under  the  charge  and  supervision  of  the  town  super- 
intendent of  the  town  in  which  the  work  is  being  done.  If  for  any  cause 
the  town  superintendent  is  incapacitated  or  in  the  opinion  of  the  county 
superintedent  is  incompetent  to  properly  take  charge  of  the  work,  some 
competent  person  shall  be  designated  by  the  county  superintendent  by  and 
with  the  advice  and  consent  of  the  town  board  and  the  compensation  of  the 
town  superintendent  or  person  in  charge  shall  be  a  town  charge. 

The  employment  of  convict  labor  on  roads  so  constructed  shall  be  author- 
ized and  permitted,  in  the  discretion  of  the  superintendent  of  state  prisons, 
upon  the  requisition  of  the  county  superintendent  of  highways.  The  board 
of  supervisors  of  Erie  county  shall  have  power,  if  they  deem  it  proper,  to 
employ  convicts,  sentenced  to  be  confined  in  a  penitentiary  situate  within 
the  territorial  limits  of  such  county  and  liable  to  be  employed  at  hard 
labor,  upon  any  highway  or  work  connected  therewith  within  such  county, 
and  such  board  of  supervisors  shall  have  power  to  make  all  necessary  ap- 
pointments, rules  and  regulations  for  such  employment  within  such  county, 
including  the  right  to  fix  a  per  diem  compensation  for  such  employment  at 
a  rate  not  to  exceed  ten  cents. 

The  highway  officials  of  the  county  under  this  section  shall  consist  of 
the  county  superintendent,  three  members  of  the  board,  appointed  by  the 
chairman.  The  supervisor  of  the  town  in  which  a  road  is  being  improved 
shall  be  a  member  of  the  said  committee  on  all  questions  involving  the  work 
in  the  town  of  which  he  is*  the  supervisor. 

Unless  the  advice  and  directions  of  the  highways  officials  shall  be  fol- 
lowed in  the  prosecution  of  the  work,  no  liability  therefor  shall  accrue  to 
the  county  for  its  share  of  the  cost  of  work. 

The  cost  of  such  improvement  other  than  that  apportioned  to  the  towns 
shall  be  a  county  charge.  The  amount  of  the  cost  of  such  improvement  so 
to  be  borne  by  the  county  shall  be  levied  and  collected  as  a  county  charge 
and  paid  in  to  the  county  treasurer.  The  resolution  of  the  board  of  super- 
visors providing  for  the  construction  or  improvement  of  such  highway,  may 
authorize  the  county  treasurer  of  the  county  or  the  supervisors  of  the  re- 
spective towns  to  borrow  money  on  the  faith  and  credit  of  the  county  or  of 
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such  towns  to  pay  the  portion  of  the  cost  of  such  construction  or  improve- 
ment to  be  borne  respectively  by  the  county  or  such  town  or  towns.  Such 
resolution  may  also  provide  for  the  issue  and  sale  of  such  bonds  and  shall 
conform  so  far  as  may  be  with  the  provisions  of  this  chapter,  relating  to  a 
resolution  authorizing  a  town  to  borrow  money  for  highway  purposes. 
Payments  therefrom  shall  be  made  from  time  to  time  by  the  county  treas- 
urer upon  the  certificate  of  the  district  or  county  superintendent  counter- 
signed by  the  chairman  of  the  highway  officials'  committee.  Said  orders 
shall  be  drawn  to  the  order  of  the  supervisor9  of  the  respective  towns 
where  roads  are  being  constructed  to  be  disbursed  by  them,  upon  the  orders 
of  the  town  superintendent  or  person  designated  in  his  stead,  in  the  same 
manner  as  highway  disbursements  are  now  made  and  provided  for,  under 
the  town  highway  bureau  of  the  highway  department. 

Such  highways,  when  completed  and  accepted  by  the  board  of  super- 
visors, shall  be  thereafter  repaired  and  maintained  at  the  sole  expense  of 
the  towns  in  which  they  are  located,  unless  the  board  of  supervisors  shall 
apportion  a  share  of  the  expense  thereof  upon  the  county.  (Added  by  L. 
1914,  ch.  61,  and  amended  by  L.  1915,  ch.  556,  in  effect  May  8,  1915.) 

§  326.    Term  "carriage"  defined. 

See  Andrews  v.  Cohen  (1914),  163  App.  Div.  580,  587,  148  N.  T.  Supp.  1028. 

§  329-a.  Lights  on  vehicles. — Every  vehicle  on  wheels  whether  stationary 
or  in  motion,  while  upon  any  public  street,  avenue,  highway,  or  bridge, 
shall  have  attached  thereto  a  light  or  lights  to  be  visible  from  the  front  and 
from  the  rear  from  one  hour  after  sunset  to  one  hour  before  sunrise ;  pro- 
vided, however,  that  this  section  shall  not  apply  to  a  vehicle  designed  to  be 
propelled  by  hand  or  to  a  vehicle  designed  principally  for  the  transporta- 
tion of  hay  or  straw  while  loaded  with  such  commodities.  Upon  the  writ- 
ten application  and  presentation  of  reasons  therefor  by  the  owner  of  the 
vehicle,  the  state  commission  of  highways  may  in  writing,  and  subject  to 
such  requirements  as  it  may  elect  to  impose,  but  without  expense  to  the 
applicant,  except  said  vehicle  from  the  provisions  of  this  section  for  such 
period  of  time  as  the  commission  may  determine.  The  provisions  of  this 
section  shall  apply  to  all  cities,  towns,  and  villages  of  the  state  except  the 
city  of  New  York.  Nothing  in  this  section  shall  be  construed  to  affect  the 
provisions  of  any  existing  statute,  rule,  or  regulation  requiring  lights  on 
motor  vehicles  or  affecting  the  obligations  of  operators  or  occupants  thereof. 
A  person  violating  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor punishable  by  a  fine  not  to  exceed  ten  dollars.  (Added  by  L.  1914, 
ch.  32,  and  amended  by  L.  1915,  ch.  367,  in  effect  Apr.  26,  1915.) 

Lights  on  bicycles. — Bicycles  are  comprehended  by  the  provisions  of  the  new  law 
requiring  that  lights  be  displayed  on  vehicles  after  dark.  The  law  clearly  contem- 
plates that  a  single  light  only  need  be  carried  at  the  front,  if  visible  from  the  rear. 
Opinion  of  Atty.  Genl.,  June  29,  1914. 

*  So  in  original. 
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§  355.    County  highway  maps  preserved. 

Improvement  of  state  highway. — Where  a  road  is  fully  described  in  a  route  laid 
down  in  section  120  as  a  state  highway,  it  may  not  be  improved  under  the  system 
provided  for  county  highways.    Rept  of  Atty.  Genl.  (1915),  p.  84. 

HIGHWAYS. 

L.  1915,  oh.  115. — An  act  to  legalise  and  oonfirm  the  tax  levied  for  the  repair  of 
highways  upon  the  assessment  rolls  of  the  several  towns  for  the  year  nineteen 
hundred  and  fourteen.     (In  effect  Mch.  24,  1915.) 

Section  1.  The  taxes  levied  in  the  year  nineteen  hundred  and  fourteen 
for  the  repair  of  highways,  upon  the  real  and  personal  property  in  the 
several  towns,  are  hereby  legalized,  ratified  and  confirmed  and  given  the 
same  force  and  effect  as  though  the  boards  of  supervisors  had,  in  said  year, 
levied  the  minimum  amount  required  to  be  levied  and  collected  under  the 
provisions  of  subdivision  one  of  section  ninety  of  the  highway  law. 

L  1915,  eh.  961. — An  act  in  relation  to  certain  work  done  or  materials  furnished  in 
the  construction  or  improvement  of  state  highways.     (In  effect  Apr.  12,  1915.) 

Section  1.    If  work  shall  have  been  heretofore  done  or  materials  shall 
have  been  heretofore  furnished  since  January  first,  nineteen  hundred  and 
thirteen,  on  existing  contracts,  under  the  direction  of  the  state  commis- 
sioner of  highways  or  a  division  engineer,  in  the  construction  or  improve- 
ment of  a  state  highway,  which  work  or  materials  by  inadvertence  were  not 
included  in  the  proposal  on  which  the  contract  for  such  construction  or 
improvement  was  let,  but  were  essential  to  the  completion  of  the  construc- 
tion or  improvement  of  such  highway  and  would  have  been  the  proper 
object  of  a  supplemental  contract  before  such  work  was  done  or  materials 
famished,  the  state  commissioner  of  highways  may,  if  justice  requires, 
enter  into  a  supplemental  contract,  subject  to  the  approval  of  the  comp- 
troller, for  such  work  or  materials  as  of  the  date  of  the  original  contract 
for  such  construction  or  improvement,  with  the  same  force  and  effect  as 
ft  such  supplemental  contract  had  been  made  before  the  work  was  done 
°r  materials  furnished. 

^  1915,  eh.  70S. — An  act  to  create  a  eommission  to  investigate  the  conditions  relative 
to  the  construction  of  a  highway  bridge  over  the  Xohawk  river  and  Barge  canal 
between  the  city  of  Schenectady  and  the  village  of  Scotia.  (In  effect  May  21, 
W15.) 

§  1.  A  commission  of  five  members,  consisting  of  the  superintendent 
°'  public  works,  the  state  engineer  and  surveyor,  the  mayor  of  the  city  of 
Schenectady,  the  city  engineer  of  the  city  of  Schenectady,  and  the  presi- 
dent of  the  village  of  Scotia  is  hereby  created. 

§  2.  Such  commission  shall  investigate  as  speedily  as  practicable,  the 
conditions  relative  to  the  construction  of  a  highway  bridge  over  the 
Mohawk  river  and  barge  canal  between  the  city  of  Schenectady  and  the 
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village  of  Scotia.  The  state  engineer  and  Purveyor  is  hereby  authorized 
to  cause  surveys,  borings,  soundings,  plans  and  an  estimate  of  the  cost  of 
the  bridge,  including  approaches  and  right  of  way  to  be  prepared  for  a 
highway  bridge  crossing  the  Mohawk  river  and  the  barge  canal  between 
the  city  of  Schenectady  and  the  village  of  Scotia. 

§  3.  Such  commission  shall  make  a  report  of  its  proceedings  together 
with  its  recommendations  to  the  legislature  on  or  before  the  fifteenth  day 
of  January,  nineteen  hundred  and  sixteen. 

§  4.  The  sum  of  five  thousand  dollars  ($5,000),  or  so  much  thereof  as 
may  be  needed,  is  hereby  appropriated  for  the  actual  and  necessary  cost 
of  the  surveys,  borings,  soundings,  plans  and  estimates  of  cost  of  said 
bridge  and  approaches,  payable  by  the  treasurer  on  the  warrant  of  the 
comptroller  and  the  order  of  the  state  engineer  and  surveyor. 

§  5.  The  members  of  this  commission  shall  receive,  no  compensation 
from  the  state  for  their  services. 

§  6.    This  act  shall  take  effect  immediately. 

HISTOKIC  PLACES. 

L.  1915,  oh.  496. — An  act  authorising  the  American  Scenic  and  Historic  Preservation 
Society  to  acquire  title  to  certain  lands  to  he  used  as  a  part  of  Letchworth  park. 

(In  effect  May  3,  1915.) 

§  1.  The  American  Scenic  and  Historic 'Preservation  Society  is  hereby 
authorized  and  empowered  to  acquire  title  to  lands  formerly  owned  by 
Maria  Davis  situate  in  Letchworth  park.  In  case  such  society  is  unable 
to  agree  with  the  owner  on  the  purchase  price  to  be  paid  for  such  property, 
the  title  thereto  may  be  acquired  by  condemnation  in  the  matter  provided 
by  the  condemnation  law.  Such  proceeding  shall  be  brought  by  the  attor- 
ney-general in  the  name  of  the  state  and  the  title  to  such  lands,  whether 
acquired  by  purchase  or  condemnation,  shall  vest  in  the  state. 

HOUSING  LAW. 

I.  1913,  oh.  774.  (B.  C.  &  Q.'s  Consol  Laws,  Vol  8,  p.  2544)  repealed 
by  L.  1915,  ch.  32,  in  effect  Mch.  5,  1915. 

HUSBAND  AND  WIFE. 

When  not  competent  witness,  see  Witnesses. 

INCOMPETENTS. 
See  Committees. 
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(L.  1909,  ch.  31.) 

§  1.    Short  title. 

Jurisdiction  of  Federal  oourti.— While  the  state  of  New  York  has  enacted  #  laws 
conferring  upon  Indian  tribes  certain  powers  to  regulate  their  own  affairs,  and  to 
protect  their  lands  from  invasion,  the  Federal  government  has  never  relinquished 
its  suzerainty  over  them.  Congress  has  always  asserted  and  exercised  the  right 
to  legislate  in  all  Indian  affairs,  and  its  power  to  do  so  has  been  upheld  by  the 
Supreme  Court  The  jurisdiction  of  our  state  courts  must  give  way  before  the 
higher  authority  which  this  statute  vests  in  the  Federal  courts.  People  ex  rel. 
Cueick  v.  Daly  (1914),  212  N.  T.  183. 

An  Indian  violating  polioe  regulations  of  the  state  may  be  arrested  and  subjected 
to  the  jurisdiction  of  the  state  courts,  where  both  the  violation  and  the  arrest  occur 
outside  of  any  reservation.  .People  ex  rel.  Kennedy  v.  Becker  (1915),  215  N.  T.  42. 

§  5.    Actions  in  state  courts. 

The  courts  of  this  state  have  no  power  to  try  an  Indian  for  the  offense  of  assault 
with  intent  to  kill  committed  upon  the  person  of  another  Indian  within  the 
boundaries  of  the  reservation  of  the  tribe  of  which  both)  are  members.    By  virtue 
of  the  provisions  of  the  9th  section  of  the  Federal  act  of  1885  (23  U.  S.  Stat  at 
Large,  385,  now  section  328  of  the  U.  S.  Crlm.  Code)  the  courts  of  the  United  States 
have  been  vested  with  exclusive  jurisdiction  of  that  crime.    There  is  no  difference 
as  to  the  application  of  this  rule  between  the  Indians  whose  reservations  are  the 
direct  gift  of  the  Federal  government  and  those  whose  reservations  have  been  de- 
rived from  the  state  or  from  other  sources.    People  ex  rel.  Cusick  v.  Daly  (1914), 
212  N.  Y.  183. 

Jurisdiction  of  Supreme  Court  in  action  for  replevin  between  members  of  St.  Begis 
tribe— An  informal  council  of  chiefs  of  the  St  Regis  tribe  of  Indians  does  not 
constitute  a  Peacemakers'  Court  within  the  meaning  of  this  section,  providing  that 
"Any  demand  or  right  of  action,  jurisdiction  of  which  is  not  conferred  upon  a 
Peacemakers'  Court  may  be  prosecuted  and  enforced  in  any  court  of  the  State, 
the  same  as  if  all  the  parties  thereto  were  citizens."  Hence,  the  Supreme  Court 
has  Jurisdiction  of  an  action  for  replevin  between  the  members  of  the  St.  Regis 
tribe.    Terrance  v.  Gray  (1915),  165  App.  Div.  636,  151  N.  Y.  Supp.  136. 

§  16.    Supervision  of  bridges  on  reservations. 

The  State  Highway  Commission,  not  the  Superintendent  of  Public  Works,  has  sole 
supervision  and  control  over  bridges  on  Indian  reservations.  Opinion  of  Atty. 
Genl,  June  24,  1914. 

§  28.  Keeping  or  pasturing  of  oattle;  damages;  penalty.— Any  person 
who  keeps,  pastures,  has  in  his  possession,  or  under  his  control,  any  horses, 
cattle,  or  other  animals,  on  lands  contained  in  the  Onondaga  Indian  reser- 
vation, unless  the  same  are  kept,  pastured,  or  possessed,  as  provided  in 
section  twenty-four  of  this  article,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  liable  for  treble  damages  for  any  injury  done  by  such  cattle,  horses, 
or  other  animals  while  on  said  reservation.  Any  person  who  shall  keep, 
pasture,  have  in  his  possession,  or  under  his  control,  any  cattle,  horses  or 
other  animals,  on  lands  contained  within  the  Onondaga  Indian  reservation 
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and  leased  under  the  provisions  of  section  twenty-four  of  this  article, 
shall  be  liable  to  the  person  damaged  for  any  injury  done  by  such  cattle, 
horses,  or  other  animals,  through  trespass  or  otherwise;  and  the  fact  that 
the  person  damaged,  or  any  other  person,  has  failed  to  erect  any  fences, 
or  has  failed  to  keep  any  fences  in  repair,  shall  be  no  defense  in  an  action 
brought  under  this  section,  for  injury  done  by  such  cattle,  horses  or  other 
animals.     (Added  by  L.  1915,  ch.  463,  in  effect  Apr.  28,  1915.) 

§  46.  Peacemakers'  courts. — The  peacemakers  for  each  of  the  three 
reservations,  the  Allegany,  the  Cattaraugus  and  the  Tonawanda  reserva- 
tions, shall  respectively  constitute  the  peacemakers'  courts  thereof,  and  the 
eldest  peacemaker  of  each  of  such  courts  shall  be  the  presiding  officer 
thereof.  Any  two  of  the  peacemakers  of  any  reservation  shall  be  com- 
petent to  perform  any  of  the  duties  or  exercise  any  of  the  powers  assigned 
to  the  peacemakers  of  such  reservation.  The  peacemakers'  court  of  each 
such  reservation  shall  have  authority  to  hear  and  determine  all  matters, 
disputes  and  controversies  between  any  Indians  residing  upon  such  reserva- 
tion, whether  arising  upon  contracts  or  for  wrongs,  and  particularly  for 
any  encroachments  or  trespass  on  any  land  cultivated  or  occupied  by  any 
one  of  them,  and  which  shall  have  been  entered  and  described  in  the  clerk's 
books  of  records;  but  they  shall  not  take  cognizance  of  any  claim  founded 
upon  any  debt  or  demand  originally  contracted  with  a  white  man.  And 
said  peacemakers  shall  have  power  to  make  all  needful  rules  and  by-laws 
for  notifying  and  bringing  the  parties  to  such  matters,  disputes  and  con- 
troversies as  may  arise  under  the  provisions  of  this  section  before  them, 
and  for  the  regulation  of  all  proceedings  thereon,  and  for  the  hearing  and 
determination  thereof,  and  for  the  enforcing  obedience  to  such  rules  and 
by-laws.  They  shall  publicly  hear  the  proofs  and  allegations  of  the  parties 
to  such  matter,  dispute  or  controversy,  and  shall  publicly  declare  and  make 
known  their  determination  therein  within  four  days  after  such  matter, 
dispute  or  controversy  shall  be  finally  submitted  to  them  by  the  parties. 
They  shall  have  power  to  enforce  obedience  to  such  rules  and  by-laws,  and 
shall  have  power  to  issue  and  enforce  the  observance  of  orders  or  notices 
for  the  appearance  and  attendance  of  witnesses  before  them  to  testify  and 
give  evidence  in  any  such  matter,  dispute  or  controversy  so  pending  before 
them,  and  may  compel  the  appearance  before  them  of  such  witness  by  at- 
tachment or  by  fine,  for  not  appearing,  in  the  same  manner  as  is  now  pro- 
vided by  law  for  compelling  the  attendance  of  witnesses  in  courts  of  jus- 
tices of  the  peace  in  this  state.  They  may  administer  oaths  to  witnesses 
produced  by  the  parties  on  any  such  hearing,  and  cause  them  to  be  exam- 
ined on  oath,  and  may  examine  any  party  to  any  such  matter,  dispute  or 
controversy  so  pending  before  them,  on  oath  as  a  witness,  when  such  exam- 
ination shall  be  required  by  an  adverse  party.  A  peacemakers'  court  of 
the  Allegany  or  Cattaraugus  reservation  shall  also  have  exclusive  jurisdic- 
tion to  grant  divorces  between  Indians  residing  on  such  reservation  and  to 
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hear  and  determine  all  questions  and  actions  between  individual  Indians 

residing  thereon  involving  the  title  to  real  estate  on  such  reservations.    If 

either  of  the  parties  to  a  controversy  of  which  a  peacemakers'  court  has 

jurisdiction  resides  on  the  Allegany  reservation  and  either  of  the  other 

parties  resides  on  the  Cattaraugus  reservation,  the  peacemakers'  court  of 

either  reservation  has  jurisdiction  thereof.     (Amended  by  L.  1915,  ch. 

560,  in  effect  May  10,  1915.) 

Jurisdiction  of  state  court  to  punish  Indians  for  violation  of  Conservation  Law. 
People  ex  rel.  Kennedy  v.  Becker  (1915),  215  N.  T.  42. 

§  60.  Appeals  to  council  of  Seneca  nation. — Within  twenty  days  after 
the  decision  of  a  peacemakers'  court  of  the  Seneca  nation,  an  appeal  may 
be  taken  to  the  council  of  such  nation,  by  serving  upon  the  adverse  party 
^d  upon  the  peacemakers  before  whom  the  action  or  proceeding  was  heard 
a  notice  of  such  appeal.  The  peacemakers  shall  certify  the  evidence  taken 
^fore  them  to  the  council.  The  appeal  shall  be  heard  by  at  least  a  quorum 
°*  the  council,  and  shall  be  decided  upon  the  evidence  taken  in  the  peace- 
makers' court,  and  such  additional  evidence  as  the  council  may  determine 
to  hear.  Upon  the  hearing  any  party  shall  have  the  right  to  appear  either 
in  person  or  by  counsel  and  argue  the  merits  of  the  case.  The  decision  of 
the  council  shall  be  conclusive.  (Amended  by  L.  1914,  ch.  508,  and  L. 
1915,  ch.  561,  in  effect  May  10,  1915.)' 

!•■  1915,  eh.  661,  §  2.    This  act  shall  not  affect  any  pending  appeals. 

§  71.    Exclusion  of  villages  from  reservations;  lease  of  lands  therein; 
certification  of  oopies  of  leases  granted  by  the  Seneca  nation  of  Indians 
and  recording  thereof. — Those  parts  of  the  Allegany  reservation  included 
in  the  villages  of  Vandalia,  Carrollton,  Great  Valley,  Salamanca,  "West 
Salamanca  and  Bed  House,  as  surveyed,  located  and  established  pursuant 
to  an  act  of  congress  approved  February  nineteenth,  eighteen  hundred  and 
seventy-five,  have  been  constituted  parts  of  the  several  towns  within  which 
they  are  located,  and  all  the  general  laws  of  the  state  are  extended  over  and 
apply  to  the  same ;  except  that  this  section  shall  not  authorize  the  taxation 
of  any  Indian  or  the  property  of  any  Indian,  not  a  citizen  of  the  United 
States.    Lands  in  such  villages  held  under  lease  from  the  Seneca  nation 
of  Indians,  and  which  the  holders  thereof  are  entitled  to  have  renewed  by 
virtue  of  such  act  of  congress,  shall  be  for  all  purposes  considered  a  free- 
hold estate,  and  the  right  of  dower  and  tenancy  by  the  courtesy  shall  attach 
thereto,  and  such  lands,  upon  the  intestacy  of  the  holder,  shall  descend  the 
same  as  a  freehold  of  inheritance.    But  the  rights  of  the  Indians  in  such 
leases  shall  descend  as  provided  by  the  laws  of  the  Seneca  nation  of  Indians. 
"When  the  original  lease  of  any  such  lands  already  granted  by  the  Seneca 
nation  of  Indians,  pursuant  to  act  of  congress,  and  recorded  in  the  books 
of  Seneca  national  Indian  leases  kept  by  the  clerk  of  said  nation,  or  his 
successors  or  assigns  in  office,  shall  have  been  lost  or  destroyed  without  the 
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the  same  having  been  recorded  in  the  office  of  the  clerk  of  the  county  of 
Cattaraugus,  the  owner  of  such  lease,  or  any  person  interested  in  the  lands 
therein  described,  may  apply  to  the  clerk  of  said  nation  for  a  certified  copy 
of  such  record  of  the  same,  and  upon  the  payment  of  the  fees  therefor,  it 
shall  be  the  duty  of  said  clerk  to  furnish  such  owner  with  a  certified  copy 
of  said  lease.  Upon  the  presentation  of  a  copy  of  any  such  lease,  certified 
as  aforesaid,  to  the  clerk  of  Cattaraugus  county,  it  shall  be  the  duty  of 
said  clerk  to  record  the  same  in  the  books  provided  in  his  office  for  the 
record  of  such  Indian  leases,  upon  the  payment  of  the  fees  for  recording 
the  same.  Such  copy  of  a  lease  certified  as  aforesaid  shall  be  presumptive 
evidence  of  the  facts  set  forth  therein  and  shall  be  received  in  evidence  on 
the  trial  of  any  action  or  proceeding  in  all  th  •  courts  of  this  state.  The 
record  of  such  a  copy  of  a  lease  certified  as  aforesaid  in  the  office  of  the 
clerk  of  the  county  of  Cattaraugus  shall  have  the  same  force  and  effect 
as  the  record  of  the  original  lease,  had  it  been  recorded.  The  said  clerk 
shall  receive  for  certifying  the  same  the  sum  of  one  dollar  and  for  mak- 
ing a  copy  of  said  lease  the  sum  of  twenty-five  cents  per  folio,  which  fees 
shall  belong  to  the  said  clerk.  (Amended  by  L.  1915,  ch.  339,  in  effect 
Apr.  20,  1915.) 

INDUSTRY. 
State  school  at,  managers,  State  Charities  L.,  {  180. 

INFERIOR  COURTS  OF  NEW  TORX. 

See  Hew  York. 

•So  in  original. 
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§  45.  General  powers  and  duties  of  superintendent. — Subd.  2,  amended 
by  L.  1915,  ch.  618,  in  effect  May  13,  1915,  as  follows: 

2.  Appoint  such  officers,  including  a  woman  physician,  and  such  em- 
ployees as  he  may  think  proper  and  necessary  for  the  economical  and 
efficient  performance  of  the  business  of  the  hospital,  and  prescribe  their 
duties  and,  for  cause  stated  in  writing,  after  an  opportunity  to  be  heard, 
discharge  any  of  such  employees  in  his  discretion.  The  number  of  such 
officers  and  employees  shall  be  determined  from  time  to  time  by  the  com- 
mission. The  commission  may,  with  the  approval  of  the  governor,  abolish 
the  office  of  any  such  officers  or  employees.  The  superintendent  may  re- 
move any  officer,  for  cause  stated  in  writing,  after  an  opportunity  to  be 
heard,  and  such  action  shall  be  final.  Upon  any  such  removal  he  shall 
make  a  record  thereof,  with  the  reasons  therefor,  under  the  appropriate 
head  in  one  of  the  boobs  of  the  hospital.  The  commission  may  authorize 
the  superintendent  to  appoint  as  officers  a  dentist,  pharmacist,  and  the 
principal  of  the  training  school.  The  pharmacists  already  in  the  hospital 
service  and  participating  in  the  benefits  of  the  retirement  fund  for  em- 
ployees of  the  state  hospitals  as  created  by  chapter  fifty-nine  of  the  laws 
of  nineteen  hundred  and  twelve,  are  hereby  authorized  to  remain  em- 
ployees and  continue  to  participate  in  the  benefits  of  this  act  if  they  notify 
the  retirement  board  as  constituted  by  chapter  fifty-nine,  laws  of  nineteen 
hundred  and  twelve,  within  thirty  days  of  the  passage  of  this  amendment 
of  their  desire  to  continue  as  participants  in  such  fund. 

The  superintendent,  assistant  physicians,  including  the  woman  physician, 
steward  and  matron,  shall  constantly  reside  in  the  hospital,  or  on  the 
premises,  except  as  provided  in  section  forty-nine  of  this  chapter,  and  shall 
be  designated  the  resident  officers  of  the  hospital.  The  assistant  physicians, 
including  the  woman  physician,  shall  be  graduates  of  an  incorporated  medi- 
cal college,  and  shall  possess  such  other  qualifications  as  may  be  required 
by  law. 


§  49.  Salaries  of  officers  and  wages  of  employees. — The  state  hospital 
commission,  from  time  to  time,  with  the  approval  in  writing  of  the  gov- 
ernor, secretary  of  state  and  comptroller,  shall  fix  the  annual  salaries  of 
the  resident  officers  of  the  state  hospitals,  which  shall  be  uniform  for  like 
service.  They  shall  classify  the  other  officers  and  employees  into  grades, 
and,  except  as  provided  by  section  fifty  of  this  chapter,  shall  determine 
the  salaries  and  wages  to  be  paid  in  each  grade,  which  shall  be  uniform  in 
all  the  hospitals.  The  salaries  and  wages  shall  be  included  in  the  esti- 
mates and  paid  in  the  same  manner  as  other  expenses  of  the  state  hospitals. 
Food  supplies  shall  be  allowed  to  officers  and  employees  and  the  families 
of  the  superintendent,  .first   assistant   physicians,    directors   of   clinical 
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psychiatry,  pathologists  and  stewards,  and  where  quarters  are  available 
in  the  judgment  of  the  superintendent,  such  maintenance  may  also  be 
allowed  senior  assistant  physicians,  assistant  physicians  and  assistant  stew- 
ards, at  state  hospitals  having  not  less  than  four  thousand  patients,  sub- 
ject to  the  approval  of  the  commission.  Such  families  shall  consist  only 
of  the  wives  and  minor  children  of  such  officers.  No  other  persons,  except 
those  regularly  employed,  shall  be  allowed  rooms  and  maintenance,  except 
at  a  rate  to  be  fixed  by  the  commission ;  such  supplies  shall  be  drawn  from 
the  supplies  provided  for  general  hospital  use.  With  the  approval  of  the 
commission,  officers  or  employees  of  state  hospitals  may  be  permitted  to 
live  outside  of  such  hospitals,  and  shall  receive  such  sums  in  lieu  of  the 
quarters  or  supplies  furnished  by  the  hospitals,  as  may  be  equitable. 
(Amended  by  L.  1912,  ch.  121,  and  L.  1915,  ch.  468,  in  effect  Apr.  30, 
1915.) 

§  50.  Salaries  of  certain  offioers  and  wages  of  certain  employees  pre- 
scribed.— The  officers  or  employees  of  the  state  hospitals  now  or  hereafter 
classified  as  occupying  offices  or  positions  specified  in  the  schedule  at  the 
end  of  this  section  shall  hereafter  receive  the  salaries  of  wages  per  month 
indicated  opposite  the  name  or  title  of  such  officer  or  position,  except  that 
where  a  minimum  and  maximum  rate  per  month  is  prescribed,  advance- 
ment from  the  minimum  to  the  maximum  rate  shall  be  in  accordance  with 
the  length  of  service,  as  prescribed  in  such  schedule.  If  a  minimum  and 
maximum  rate  per  month  is  not  prescribed  in  such  schedule,  the  salary  or 
wages  per  month  of  such  officer  or  employee  shall  be  the  amount  indicated 
opposite  the  name  or  title  of  such  office  or  position.  Where  an  increase 
of  salary  or  wages  is  allowed  at  a  certain  rate  per  month  or  otherwise  for 
continuous  service,  continuous  service  performed  prior  to  the  time  this 
section,  as  hereby  amended,  takes  effect,  in  the  same  position  or  employ- 
ment, shall  be  deemed  a  part  of  the  continuous  service  in  determining  the 
salary  or  wages  to  which  such  officer  or  employee  shall  be  entitled  under 
this  section.  When  employees  are  allowed  to  board  and  lodge  away  from 
the  hospital  on  account  of  lack  of  accommodations  in  the  institution  a  uni- 
form rate  of  not  less  than  sixteen  dollars  per  month  shall  be  allowed  in 
addition  to  the  regular  monthly  wages,  and  this  amount  shall  be  appor- 
tioned at  the  rate  of  four  dollars  per  month  for  each  meal  and  four  dollars 
per  month  for  lodging. 

SCHEDULE  OP  SALARIES  AND  WAGES 

1.    Administration  Department 

Wages  per  month 
Position  Minimum    Maximum 

Man  stenographer $70.00        $80.00 

Women  stenographers  55.00  68.00 

Watchmen    .* 50.00 
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Wages  per  month 
Position  Minimum    Maximum 

Policemen    50.00 

Barbers     45.00  55.00 

Coachman    55.00  60.00 

Drivers    33.00 

Pages  and  messenger  boys 18.00  23.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  made  at  the  rate 
of  two  dollars  per  month  for  each  six  months  of  continuous  service. 

2.    Financial  Department 

Wages  per  month 
Position  Minimum    Maximum 

Bookkeeper    $95.00  $105.00 

Accountant    80.00  90.00 

Voucher  and  treasurer's  clerk 55.00  70.00 

Storekeeper.    Institutions  having  less  than  two  thou- 
sand patients 55.00  70.00 

Storekeeper.    Institutions    having    two    thousand    or 

more  patients    70.00  85.00 

Man  stenographer    70.00  80.00 

Woman  stenographer 55.00  68.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  at  the  rate  of 
two  dollars  per  month  for  each  six  months  of  continuous  service.  Where 
a  telegraph  office  is  maintained  in  an  institution  an  extra  compensation 
of  ten  dollars  per  month  shall  be  allowed  to  the  person  performing  the 
service  of  operator. 

3.    Supervisors 

Wages  per  month 
Position  Minimum    Maximum 

Chief  supervisors,  men  $55.00  $68.00 

Chief  supervisors,  women 50.00  62.00 

Supervisors,  men   50.00  62.00 

Supervisors,  women  43.00  55.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  at  the  rate  of 
two  dollars  per  month  for  each  six  months  of  continuous  service. 

4.    Nurses  and  Attendants 

Wages  per  month 
Position  Minimum    Maximum 

Charge  nurses,  men $40.00  $47.00 

Charge  nurses,  women   34.00  40.00 

Nurses,  men    35.00  43.00 

Nurses,  women   30.00  35.00 
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Wages  per  month 
Position  Minimum    Maximum 

Charge  attendants,  men   35.00  43.00 

Charge  attendants,  women 30.00  35.00 

Attendants,  men  26.00  34.00 

Attendants,  women    19.00  25.00 

Special  attendants,  men 43.00  50.00 

Special  attendants,  women 35.00  43.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  at  the  rate  of 
two  dollars  per  month  for  each  six  months  of  continuous  service.  An  at- 
tendant or  nurse  performing  night  service  for  a  period  of  one  month  suc- 
ceeding the  first  day  of  the  month  shall  be  entitled  to  two  dollars  per 
month  in  addition  to  regular  wages.    - 

All  attendants  and  all  special  attendants  whether  in  immediate  charge 
of  patients  or  otherwise  shall  receive  at  least  the  wages  designated  in  the 
above  schedule. 

5.  Domestic  Service 

Wages  per  month 
Position  Minimum    Maximum 

Housekeepers     $35,00        $40.00 

Waitresses  and  chambermaids 20.00  23.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  at  the  rate  of 
two  dollars  per  month  for  each  six  months  of  continuous  service. 

6.  Kitchen  Service 

Wages  per  month 
Position  Minimum    Maximum 

Chefs,  men $95.00 

Head  cooks,  men 55.00 

Head  cooks,  women   55.00 

Cooks,  men    35.00 

Cooks,  women  35.00 

Assistant  cooks,  women 30.00 

Kitchen  helpers,  men $25.00  30.00 

Kitchen  helpers,  women  18.00"  25.00 

The  wages  of  kitchen  helpers  shall  be  increased  from  minimum  to  maxi- 
mum at  the  rate  of  two  dollars  per  month  for  each  six  months  of  continu- 
ous service. 

7.  Bakery  Service 

Wages 
Position  per  month 

Baker     $68.00 

Assistant  baker    45.00 

Bakers'  helpers    35.00 
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8.    Meat  Cutters 

Wages 
Position  per  month 

Meat    cutters.    Institutions    having    less    than    two    thousand 

patients    , $62.00 

Meat  cutters.    Institutions  haying  two  thousand  or  more  patients  68.00 

9.    Laundry  Service 

Wages 
Position  per  month 

Laundry  overseer    $65.00 

Launderers    35.00 

Head  laundress   35.00 

Laundresses    22.00 

10.    Engineer's  Department. 

Wages  per  month 
Position  Minimum    Maximum 

Chief  engineer   $130.00 

Engineer's  assistants,  first  grade 82.00 

Engineer's  assistants,  second  grade 68.00 

Engineer's  assistants,  third  grade 55.00 

Wages  per  month 
Position  Minimum    Maximum 

Electrical  engineer 100.00 

Electrical  engineer's  assistants,  first  grade 82.00 

Electrical  engineer's  assistants,  second  grade 68.00 

Electrical  engineer's  assistants,  third  grade 55.00 

Lineman   50.00 

Plumbers  and  steam  fitters 78.00 

Plumbers  and  steam  fitters'  helpers $30.00  42.00 

Firemen,  eight-hour  shifts 45.00 

Firemen,  twelve-hour  shifts 65.00 

Plumbers  and  steam  fitters'  helpers  shall  receive  an  increase  from  mini- 
mum to  maximum  at  the  rate  of  two  dollars  per  month  for  each  six  months 
of  continuous  service. 

11.    Building  Department 

Wages 
Position  per  month 

Master  mechanic   $130.00 

Supervising  carpenter   110.00 

Head  carpenter   78.00 

Carpenters    68.00 

Painters     68.00 

Tinsmiths    68.00 


J 
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12.    Industrial  Department 

Wages  per  month 
Position  Minimum    Maximum 

Shop  foreman   $64.00 

Tailor    $55.00  64.00 

Shoemaker   55.00  64.00 

Increase  of  wages  of  tailor  and  shoemaker  from  minimum  to  maximum 
shall  be  at  the  rate  of  two  dollars  per  month  for  each  six  months  of  con- 
tinuous service. 

13.    Farm  and  Grounds  Department 

Wages  per  month 
Position  Minimum    Maximum 

Head  farmer $64.00  $68.00 

Dairyman     50.00  55.00 

Farmers    35.00  43.00 

Herdsmen     35.00  43.00 

Gardeners     50.00  55.00 

Florists  * 55.00  64.00 

Drivers   33.00 

Laborers   30.00 

Blacksmiths   68.00 

Increase  of  wages  from  minimum  to  maximum  shall  be  at  the  rate  of 
two  dollars  per  month  for  each  six  months  of  continuous  service.  The 
provisions  of  this  section  with  respect  to  the  rate  of  wages  to  be  paid  em- 
ployees in  all  positions  named  in  the  foregoing  schedules  shall  supersede 
the  provisions  of  any  other  general  or  special  law.  (Amended  by  L.  1912, 
ch.  43,  and  L.  1915,  ch.  549,  in  effect  May  8,  1915.) 

§  55.  General  powers  and  duties  of  the  steward. — Subd.  5,  added  by  L. 
1915,  ch.  293,  in  effect  Apr.  14,  1915,  as  follows: 

5.  "Where  agricultural  products  are  raised  on  grounds  under  the  juris- 
diction of  the  state  hospital  commission,  the  hospital,  subject  to  the  ap- 
proval of  such  commission,  may  exchange  such  products  for  canned  prod- 
ucts of  canning  factory  in  the  town  in  which  such  agricultural  products 
are  raised. 

§  64.    Acquisition  of  property  for  use  of  state  hospitals  by  condemnation 

and  otherwise. 

Contracts  by  state  hospital  commission. — The  State  Hospital  Commission  may 
enter  into  a  contract  with  a  railroad  to  obtain  permission  to  cross  the  tracks  with 
an  underground  conduit  necessary  to  supply  electric  power  to  a  State  Hospital,  but 
a  contract  assuming  to  bind  the  State  in  an  amount  in  excess  of  money  lawfully 
available  is  not  authorized  or  proper.    Opinion  of  Atty.  Genl.,  Jan.  29,  1915. 

§  94.    Discharge  of  patients. 
Who  may  grant  order. — Any  judge  of  a  court  of  record  of  the  judicial  district  in 
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which  a  hospital  is  situated  may  grant  an  order  for  the  discharge  of  a  patient 
upon  such  security  to  the  people  of  the  state  as  he  may  require  for  the  good  be- 
havior and  maintenance  of  the  patient,  after  giving  the  superintendent  an  oppor- 
tunity to  state  his  reasons  for  refusing  to  certify  to  the  discharge  of  such  patient 
Nies  v.  Fancher  (1915),  88  Misc.  630,  151  N.  T.  Supp.  155. 

Complaint  in  action  for  recovery  of  damages. — Where,  after  the  release  of  a  pa- 
tient from  a  state  hospital  for  the  insane,  she  threw  sulphuric  acid  on  plaintiff, 
the  complaint  in  an  action  for  damages  which  simply  alleges  that  as  a  condition 
of  the  release  of  the  patient  a  bond  was  required  does  not  admit  of  proof  of  the 
various  acts  and  conditions  prerequisite  to  the  requirement  of  the  giving  of  the 
bond,  and  the  absence  of  an  allegation  that  the  superintendent  certified  in  writing 
his  unwillingness  to  discharge  the  patient,  a  condition  precedent  to  the  granting 
of  an  order  of  discharge,  upon  giving  security,  renders  the  complaint  demurrable 
as  not  stating  a  cause  of  action.  Nies  v.  Fancher  (1915),  88  Misc.  630,  151  N.  Y. 
Supp.  155. 

§  98.    Disposition  of  unclaimed  personal  property,  including  money,  of 
discharged  or  deceased  patients,  and  of  interest  accruing  on  patient's  funds. — 
All  articles  of  personal  property  belonging  to  a  discharged  or  deceased 
patient  of  a  state  hospital  for  the  insane  and  in  the  custody  of  the  super- 
intendent or  other  proper  officer  of  such  hospital,  may,  if  unclaimed  by 
such  discharged  patient,  or  the  legal  representatives  of  such  deceased 
patient,  for  a  period  of  six  months  after  the  discharge  or  decease  of  such 
patient,  be  disposed  of  in  such  manner  as  the  commission  shall  prescribe. 
Any  moneys  remaining  to  the  credit  of  deceased  or  discharged  patients,  if 
unclaimed  by  their  legal  representatives,  or  such  discharged  patient,  for  a 
period  of  one  year  after  the  decease  or  discharge  of  such  patient,  and  the 
interest  accruing  on  the  moneys  belonging  to  patients  still  in  the  custody 
of  the  hospital  may,  subject  to  the  approval  of  the  commission,  be  paid 
into  the    amusement    fund   or    the   occupation    fund   of   such   hospital. 
(Amended  by  L.  1915,  ch.  503,  in  effect  May  3,  1915.) 
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(L.  1909,  ch.  33.) 

§  20.    Bestriotions  as  to  real  property. 

mtra  vires  act  as  defense. — Plaintiff,  a  life  insurance  company,  is  the  assignee  of 
a  lease  which  provides  upon  a  certain  contingency  for  the  appointment  of  appraisers 
by  the  parties  to  make  an  appraisal  of  the  leased  premises  and  that  the  lessee  shall 
have  an  option  to  purchase  at  the  appraised  value.  The  lessee  made  improvements 
under  the  terms  of  the  lease,  and  brings  this  action  to  compel  specific  performance 
of  the  provision  relative  to  appraisal  without  having  exercised  its  option  to  pur- 
chase. It  was  held,  that  as  the  defendants  have  recognized  the  plaintiff  as  their 
tenant  and  have  accepted  performance  of  the  contract  from  it,  they  should  not  be 
permitted  to  plead  Its  act  as  ultra  vires,  under  this  section  to  avoid  performing 
their  part  of  the  agreement,  certainly  not  without  first  paying  or  offering  to  pay 
the  value  of  the  improvements.  If  the  corporation  has  exceeded  its  powers  it  is 
solely  for  the  state  to  challenge  the  act  Mutual  Life  Ins.  Co.  v.  Stephens  (1916), 
214  N.  T.  488. 

§  24.    Limitation  of  risk. 

Surety  companies;  limitation  of  risk. — In  determining  whether  or  not  a  surety 
company,  in  executing  a  bond  or  undertaking  to  secure  the  deposit  of  State  moneys, 
has  exposed  Itself  to  loss  "exceeding  ten  per  centum  of  its  capital  and  surplus,"  the 
State  Treasurer  should  not  deduct  or  take  into  consideration  the  value  of  collaterals 
deposited  by  the  bank  with  the  surety  company  to  secure  it  against  loss  upon  the 
bond  or  undertaking.    Opinion  of  Atty.  Oenl.,  June  12,  1914. 

§  55.    Insurance  without  the  consent  of  the  insured  prohibited. 

Insurance  upon  lives  of  children  under  one  year  of  age. — A  form  of  industrial 
policy  proposed  to  be  issued  by  the  Prudential  Insurance  Company  of  America, 
denominated  an  infantile  twenty  year  endowment  policy,  which  is  refused  approval 
by  the  State  Insurance  Department,  is  violative  of  the  provisions  of  this  section. 
Rept.  of  Atty.  Genl.  (1916),  p.  164. 

§  58.    Policy  to  contain  entire  contract. 

Form  of  policy;  breaoh  of  warranty  in  application. — Under  this  section  every 
policy  of  life  insurance  must  contain  the  entire  contract,  and  in  an  action  thereon 
breaches  of  warranty  in  the  application,  which  was  not  attached  to  the  policy,  are 
not  available  as  a  defense,  in  the  absence  of  fraud.  Cohen  v.  Metropolitan  Life 
Ins.  Co.  (1914),  86  Misc.  406,  147  N.  Y.  Supp.  434. 

§  63.  Proceedings  against  and  liquidation  of  delinquent  insurance  cor- 
porations. 

Liquidation  of  business  of  surety  company;  violation  of  order  restraining  creditors 
from  taking  proceedings  against  insolvent  corporation;  filing  claim  In  another 
State. — The  Supreme  Court,  in  a  proceeding  to  direct  the  Superintendent  of  In- 
surance to  take  possession  of  the  property  and  liquidate  the  business  of  a  surety 
company,  pursuant  to  this  section,  may  grant  an  order  restraining  creditors  of  the 
surety  company  from  taking  proceedings  against  it  for  the  purpose  of  recovering 
their  claims.  Where  Buch  a  restraining  order  is  served  upon  a  creditor  and  he 
files  his  claim  with  the  Superintendent  of  Insurance,  the  Supreme  Court  acquires 
jurisdiction  over  Mb  person,  and  may  punish  him  for  failure  to  obey  the  order. 
Hence,  a  creditor  of  such  a  corporation  who  after  the  service  of  said  order  upon 
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him  flies  a  claim  in  the  United  States  court  in  another  State,  against  funds  de- 
posited by  said  surety  company,  as  a  condition  of  doing  business  within  that  State, 
violates  the  provisions  of  the  injunction  order  and  may  be  punished  for  contempt 
Matter  of  Empire  State  Surety  Co.  (1914),  164  App.  Div.  586, 150  N.  T.  Supp.  398. 

Liquidation  of  surety  company;  when  claims  against  assets  not  contingent;  dis- 
cretion of  court  to  grant  olaimants  opportunity  to  perfect  their  claims. — Claims 
against  the  assets  of  a  surety  company,  which  has  been  adjudged  insolvent  under 
this  section,  for  damages  for  accidents  which  happened  prior  to  the  date  of  the 
adjudication,  and  which  had  not  been  actually  satisfied  by  the  assured  prior  to 
said  date,  although  some  of  them  had  been  reduced  to  judgment  from  which  appeals 
were  contemplated,  and  in  others  suits  were  pending,  which  claims  are  based  upon 
the  terms  of  policies  of  accident  insurance,  should  not  be  rejected  by  the  Superin- 
tendent of  Insurance.  Such  claims  were  not  contingent,  because  when  the  surety 
company  was  adjudged  insolvent  its  business  came  to  an  end,  and  it  became  impos- 
sible for  it  to  perform  its  obligations  under  the  policies.  It  seems,  that  subdivi- 
sion 3  of  this  section,  providing  that  "The  rights  and  liabilities  of  any  such  cor* 
poration  and  of  its  creditors,  policyholders,  stockholders  and  members,  and  of  all 
other  persons  interested  in  its  assets  shall,  unless  otherwise  directed  by  the  court, 
be  fixed  as  of  the  date  of  the  entry  of  the  order  directing  the  liquidation  of  such 
corporation  .  .  .,"  confers  upon  the  court  discretion  to  grant  such  claimants  an 
opportunity  to  perfect  their  claims  into  debts  before  excluding  them  from  partici- 
pation in  the  assets  of  the  company.  The  word  "liabilities,"  as  used  in  the  statute, 
should  not  be  construed  to  mean  "debts."  Matter  of  Empire  State  Surety  Co. 
(1914),  165  App.  Div.  135,  150  N.  Y.  Supp.  567,  affd.  214  N.  T.  553. 

By  an  order  of  the  Supreme  Court,  in  a  proceeding  instituted  under  and  pur- 
suant to  the  provisions  of  this  section,  the  Empire  State  Surety  Company  was 
declared    to   be    insolvent   and    the    Superintendent   of    Insurance    was    directed 
to  take  possession  of   its  property   and   liquidate   its  business.    The  report  of 
the  Superintendent  rejected  as  contingent  certain  claims  under  policies  of  lia- 
bility  insurance  which  had   been  filed   in   the  liquidation  proceeding  by   three 
classes  of  claimants,  viz,  first,  claimants  against  whom  a  judgment  had  been  ren- 
dered prior  to  the  date  of  dissolution  of  the  surety  company;  second,  claimants  who 
made  settlements  of  claims  brought  against  them  after  the  date  of  the  entry  of  the 
order  of  liquidation,  although  the  causes  of  action  against  the  assured  arose  prior 
to  that  time  and  the  defense  of  such  actions  had  been  assumed  by  the  surety  com- 
pany; third,  claimants  who  made  settlements  of  claims  brought  against  them  or 
had  judgments  rendered  against  them  after  the  date  of  the  entry  of  the  order  of 
liquidation,  although  the  accidents  upon  which  the  assured  were  sued  happened 
prior  to  the  date  of  the  entry  of  that  order.    It  was  held,  that  all  of  these  claims 
had  so  far  ripened  and  matured  as  to  entitle  the  claimants  to  share  in  the  distri- 
bution of  the  assets  in  the  hands  of  the  superintendent    The  creditors  of  the  in- 
solvent company  and  the  proportionate  share  of  the  assets  to  which  each  is  entitled 
must  be  determined  by  some  uniform  standard.    This  section  contemplates  that  this 
determination  shall  be  made  as  of  the  date  of  the  entry  of  the  order  of  liquidation 
unless  the  court  at  the  time  that  the  order  is  made  shall  otherwise  direct  by  speci- 
fying some  other  date  upon  which  this  determination  shall  be  made.    By  virtue  of 
this  provision,  such  date  can  be  fixed  only  at  the  time  of  the  entry  of  the  order  of 
liquidation  and  must  apply  equally  to  all  who  have  claims  against  the  insolvent 
estate.    Items  paid  by  the  assured  for  services  rendered  by  attorneys  after  the  date 
of  liquidation  in  the  defense  of  actions  coverd  by  the  policy  are  provable  against 
the  fund  in  the  hands  of  the  Superintendent  of  Insurance  for  distribution.    Matter 
of  Empire  State  Surety  Co.  (1915),  214  N.  Y.  553. 
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§  70.  Incorporation,  life  and  casualty. — Subd.  4,  amended  by  L.  1915, 
ch.  505,  in  effect  May  3,  1915,  as  follows: 

4.  Guaranteeing  the  fidelity  of  persons  holding  places  of  public  or  pri- 
vate trust.  Guaranteeing  the  performance  of  contracts  other  than  insur- 
ance policies;  guaranteeing  the  performance  of  insurance  contracts  where 
surety  bonds  are  accepted  by  states  or  municipalities;  executing  or  guar- 
anteeing bonds  and  undertakings  required  or  permitted  in  all  actions  or 
proceedings  or  by  law  allowed;  and  indemnifying  banks,  bankers,  brokers, 
financial  or  moneyed  associations,  or  financial  or  moneyed  corporations, 
against  the  loss  of  any  bills  or  exchange,  notes,  drafts,  acceptances  of 
drafts,  bonds,  securities,  evidences  of  debt,  deeds,  mortgages,  documents, 
currency  and  money,  except  that  no  such  contract  or  indemnity  indemnify- 
ing banks,  bankers,  brokers,  financial  or  moneyed  associations,  or  financial 
or  moneyed  corporations,  shall  indemnify  against  loss  caused  by  marine 
risks,  or  risks  of  transportation  or  navigation. 

Insurance  upon  plate  glass  against  breakage;  business  corporation  not  authorized 
to  engage  in  such  business. — A  corporation  incorporated  under  the  Business  Cor- 
porations Law  of  this  State,  authorized  among  other  things,  "to  purchase,  sell  and 
exchange  window  and  plate  glass,  and  to  exchange  and  deal  in  all  kinds  of  glass 
which  may  be  required  for  any  of  the  purposes  of  the  Company's  business,  or  which 
may  seem  capable  of  being  profitable  in  connection  with  such  business;  to  examine 
glass  and  repair  the  same;  to  repair,  replace  and  exchange  any  and  all  broken  and 
unbroken  glass;  to  enter  into  agreements  for  the  purpose  of  repairing  and  ex- 
changing any  and  all  broken  and  unbroken  glass,"  engages  in  insurance  when  it 
enters  into  a  written  form  of  contract  closely  resembling  the  form  of  plate  glass 
insurance  policy  used  by  insurance  companies  insuring  glass  against  breakage,  in 
which  it  agrees  with  others  to  examine  the  plate  glasB  mentioned  in  the  contract 
upon  notice  and  to  putty  the  same  once  a  year,  and  "in  the  event  that  any  of  said 
plate  glass  becomes  broken  as  the  result  of  an  accident,  to  replace  the  same  within 
a  reasonable  time  after  notice.  .  .  ."  This  is  true  although  no  money  indemnity 
is  promised  in  the  contract;  for  it  is  not  necessary  that  the  indemnity  should  be 
made  in  money.  The  replacement  of  broken  glass  is  sufficient  indemnity  or  suffi- 
cient protection  against  loss  to  complete  the  contract  of  insurance.  Such  a  contract 
not  only  is  one  of  insurance,  but  it  is  in  violation  of  the  Insurance  Law.  Opinion 
of  Atty.  Genl.,  June  8,  1914. 

§  83.  Distribution  of  surplus  to  policyholders. — Except  as  herein  pro- 
vided,  every  domestic  life  insurance  corporation  heretofore  or  hereafter 
organized,  whether  incorporated  by  special  act  or  under  a  general  statute, 
anything  in  its  charter  or  certificate  of  incorporation  or  in  such  special 
act  or  general  statute  to  the  contrary  notwithstanding,  shall  provide  in 
every  policy  issued  on  or  after  the  first  day  of  January,  nineteen  hundred 
and  seven,  that  the  proportion  of  the  surplus  accruing  upon  said  policy  shall 
be  ascertained  and  distributed  annually  and  not  otherwise.  Upon  the 
thirty-first  day  of  December  of  each  year,  or  as  soon  thereafter  as  may  be 
practicable,  every  such  corporation  shall  well  and  truly  ascertain  the  sur- 
plus earned  by  such  corporation  during  said  year.  After  setting  aside 
from  such  surplus  such  sums  as  may  be  required  for  the  payment  of  au- 


INSURANCE  LAW.  263 

Distribution  of  surplus  to  policy  holders.  |  83. 

thorized  dividends  upon  the  capital  stock,  if  any,  and  such  sums  as  may 
properly  be  held  for  account  of  existing  deferred  dividend  policies  and  for 
a  contingency  reserve  not  in  excess  of  the  amount  prescribed  in  this 
Article,   every   such   corporation   shall  apportion  the   remaining  surplus 
equitably  to  all  other  policies  entitled  to  share  therein.    Except  in  the  case 
of  a  term  or  an  industrial  policy,  the  share  of  surplus  so  apportioned  in 
the  case  of  a  policy  issued  on  or  after  the  first  day  of  January,  nineteen 
hundred  and  seven,  shall,  at  the  option  of  the  owner  of  the  policy,  be  pay- 
able in  cash,  or  shall  be  applicable  to  the  payment  of  any  premium  or 
premiums  upon  said  policy  or  to  the  purchase  of  a  paid-up  addition  thereto 
or  shall  be  permitted  to  accumulate  to  the  credit  of  the  policy  at  such  rate 
of  interest  as  shall  be  allowed  by  the  company,  and  with  such  interest 
shall  be  payable  upon  the  maturity  of  the  policy  or  shall  be  withdrawable 
^  cash  by  the  owner  of  the  policy  on  any  anniversary  of  the  date  of  issue 
thereof.    Such  corporation  may  require  the  owner  of  the  policy  to  elect 
the  manner  in  which  said  dividends  shall  be  applied  as  above  provided  by 
mailing  a  written  notice  of  the  amount  of  the  said  dividends  and  the 
options  available  as  aforesaid  in  a  sealed  envelope  in  the  manner  required 
by  the  provisions  of  this  chapter  for  notice  of  premium  payments,  and  in 
case  the  owner  shall  fail  to  notify  the  company  in  writing  of  his  election 
within  three  months  after  the  date  of  the  mailing  of  said  notice,  the  sur- 
plus shall  be  applied  by  the  company  to  the  purchase  of  a  paid-up  addi- 
tion to  the  sum  insured.    In  the  case  of  a  term  policy  issued  on  or  after 
the  first  day  of  January,  nineteen  hundred  and  seven,  the  share  of  surplus 
so  apportioned  shall  be  payable  to  the  owner  of  the  policy  in  cash  or  shall 
be  applicable  to  the  payment  of  any  premium  or  premiums  upon  said 
policy,  or  if  so  provided  in  the  policy  shall  be  permitted  to  accumulate  to 
the  credit  of  the  policy  at  such  rate  of  interest  as  shall  be  allowed  by  the 
company  and  in  such  case  shall  be  payable  upon  the  maturity  or  expira- 
tion of  the  policy  or  shall  be  withdrawable  in  cash  by  the  holder  of  the 
policy  on  any  anniversary  of  the  date  of  issue  thereof.    In  case  of  indus- 
trial policies  the  share  of  surplus  so  apportioned  shall  be  payable  annually 
in  such  manner  as  may  be  determined  by  the  company  with  approval  of 
the  superintendent  of  insurance.    The  dividends  declared  as  aforesaid  in 
the  case  of  a  policy  issued  on  or  after  the  first  day  of  January,  nineteen 
hundred  and  seven,  shall  be  payable  respectively  either  upon  the  anniver- 
sary of  the  policy  next  after  said  thirty-first  day  of  December  or  upon  a 
day  certain  in  the  year  following  said  date,  according  to  the  rules  of  the 
corporation  or  the  terms  of  the  policy,  and  upon  the  sole  condition  that  the 
premium  payments  for  the  policy  year  current  upon  said  thirty-first  day 
of  December  shall  have  been  completed. 

This  section  shall  not  apply  to  any  stock  life  insurance  corporation 
which  on  or  after  the  first  day  of  January,  nineteen  hundred  and  seven, 
shall  transact  and  shall  represent  itself  as  transacting  its  business  ex- 
clusively upon  a  nonmutual  basis  and  shall  after  said  date  issue  only  non- 
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participating  policies.  Nor  shall  this  section  apply  to  paid-up  or  tem- 
porary and  pure  endowment  insurance  issued  or  granted  in  exchange  for 
lapsed  or  surrendered  policies.  A  foreign  life  insurance  corporation  which 
shall  not  provide  in  every  participating  policy  issued  or  delivered  in  this 
state  on  or  after  the  first  day  of  January,  nineteen  hundred  and  seven, 
that  the  proportion  of  the  surplus  accruing  upon  said  policy  shall  be  ascer- 
tained and  distributed  annually  and  not  otherwise,  and  which  shall  not 
ascertain  and  distribute  the  surplus  accruing  upon  said  policies  annually 
either  by  providing  for  their  payment  in  cash  or  their  application  to  the 
payment  of  premiums  or  to  the  purchase  of  paid-up  additions  or  for  their 
accumulation  as  above  provided  in  the  case  of  domestic  corporations,  shall 
not  be  permitted  to  do  business  within  this  state.  (Amended  by  L.  1915, 
<*.  617,  t»  effect  May  12,  1915.) 

§  88.    Surrender  value  of  lapied  or  forfeited  policies. 

When  beneficiary  only  entitled  to  paid-up  insurance  upon  lapse  of  policy  by  failure 
to  pay  premium. — This  section  permits  parties  to  a  life  insurance  contract  to  agree 
in  the  application  or  in  the  policy  itself,  in  the  event  of  a  lapse  for  non-payment  of 
a  premium,  either  to  the  continuance  of  the  policy  at  its  full  amount  so  long  as 
such  single  premium  will  purchase  temporary  insurance,  or  to  the  issuance  of  a 
policy  of  paid-up  insurance.  It  is  only  when  no  such  agreement  is  expressed  in 
the  application  or  policy  that  a  choice  of  the  modes  specified  in  the  statute  is  avail- 
able to  the  insured.  Hence,  where  a  policy  of  insurance  provides  that  "If  after 
three  years  from  the  date  hereof,  this  policy  be  terminated  solely  by  the  non-pay- 
ment of  any  premium  when  due,  the  owner  hereof  will  be  entitled  to  the  surrender 
value  in  extended  insurance  .  .  .  provided  written  application  thereof  shall  be 
made  while  this  policy  is  in  full  force  and  effect;  otherwise,  if  this  policy  be  duly 
surrendered  within  six  months  after  such  termination,  a  paid-up  policy  for  an 
equitable  amount  .  .  .  will  be  issued  in  exchange  therefor,"  and  the  insured  fails 
to  make  application  for  extended  insurance  under  the  terms  of  his  policy,  which 
lapses  upon  the  failure  to  pay  a  premium,  the  beneficiary  is  bound  to  accept  a 
paid-up  policy.  Warren  v.  Postal  Life  Ins.  Co.  (1914),  163  App.  DIv.  638,  148  N.  Y. 
Supp.  1024. 

§  92.    No  forfeiture  of  policy  without  notice. 

Construction.— Liesny  v.  Metropolitan  Life  Ins.  Co.  (1914),  86  Misc.  650,  148 
N.  Y.  Supp.  1067. 

Reinstatement;  false  statements  in  application. — Where  a  policy  of  life  insurance 
in  substance  provides  that  if  the  policy  has  lapsed  for  a  failure  to  pay  premiums, 
the  insured  may  be  reinstated  at  any  time  within  five  years  upon  producing  evi- 
dence of  insurability  satisfactory  to  the  company,  the  beneficiary  cannot  recover 
against  the  insurer,  where  it  appears  that  the  insured,  knowing  that  he  had  been 
ill,  and  that  he  had  been  examined  by  several  physicians,  signed  a  certificate 
falsely  stating  that  he  had  been  in  good  health,  had  suffered  no  illness  or  symp- 
toms thereof  for  the  past  year,  and  had  not  consulted  a  physician.  Upon  such  evi- 
dence, a  verdict  for  the  defendant  should  have  been  directed.  Thorner  v.  Hancock 
Mutual  Life  Ins.  Co.  (1914),  164  App.  Div.  34,  149  N.  Y.  Supp.  345. 

§  94.    Election  of  directors. — Subds.  4,  5,  6,  and  9,  amended  by  L.  1915, 
ch.  617,  in  effect  May  12,  1915,  as  follows: 
4.    Not  less  than  five  months  nor  more  than  eight  months  prior  to  every 
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*uch  election,  on  request  of  not  less  than  twenty-five  policyholders  en- 
titled to  vote  at  the  last  prior  election,  which  request  must  be  signed  by 
^ch  of  said  policyholders  and  acknowledged  by  each  of  them  in  the  same 
banner  as  in  the  case  of  a  deed  to  be  recorded  in  the  state  of  New  York, 
a  duplicate  of  such  request  to  be  filed  with  such  corporation  and  notice  of 
n°t  less  than  five  days  of  a  hearing  thereon  given  to  such  corporation,  the 
^perintendent  of  insurance,  may  in  his  discretion  require  such  corpora- 
tion within  forty-five  days,  and  not  less  than  thirty  days  to  file  in  his  office 
&  full  and  correct  copy  of  its  list  or  card  catalogue  of  the  names  and  last 
known  post-office  addresses  of  all  policyholders  who  have  been  insured  for 
*t  least  one  year  under  a  policy  for  one  thousand  dollars  or  more,  or  any 
part  of  such  list  or  card  catalogue  as  he  may  specify.    Such  list  or  any 
Part  thereof  which  may  be  ordered  filed  shall  be  arranged,  classified  and 
corrected  as  may  be  directed  by  the  superintendent  of  insurance;,  pro- 
vided, however,  that  if  nominations  are  made,  other  than  those  nominated 
°u  the  administration  ticket  by  the  board  of  directors,  a  complete  list  or 
*&rd  catalogue  of  names  of  all  of  such  policyholders  shall  be  so  filed  within 
forty-five  days  after  the  copy  of  said  certificate  of  such  nominations  certi- 
fied by  said  superintendent  of  insurance,  shall  be  filed  at  the  home  office 
of  the  said  corporation,  which  list  or  card  catalogue  shall  be  corrected 
from  the  records  of  the  home  office  of  such  corporation  so  that  a  list  or 
card  catalogue  as  nearly  correct  as  may  be  shall  be  on  file  to  within  three 
months  of  such  election.     {Amended  by  L.  1915,  ch.  617,  in  effect  May  12, 
1915.) 

5.  Said  list  or  card  catalogue  or  any  part  thereof  so  filed,  while  in  the 
custody  of  the  superintendent,  shall  be  subject  to  inspection  under  regula- 
tions prescribed  by  the  superintendent  of  insurance  at  any  time  during 
business  hours  by  any  policyholder  in  said  corporation  or  by  his  author- 
ized representative,  and  in  case  of  a  contested  election,  under  regulations 
to  be  prescribed  by  the  superintendent,  may  be  used  in  the  canvass  of  the 
policyholders  of  the  company ;  provided,  however,  that  after  such  election, 
or,  if  no  candidate  shall  have  been  nominated  other  than  those  nominated 
by  the  board  of  directors,  then  after  the  time  for  such  independent  nomi- 
nations shall  have  expired,  such  list  or  card  catalogue  shall  be  returned 
to  the  corporation  filing  the  same  as  aforesaid.  (Amended  by  L.  1915, 
ch.  617,  in  effect  May  12,  1915.) 

6.  Where  policyholders  of  any  domestic  stock  life  insurance  corpora- 
tion have  become  or  shall  become  entitled  to  vote  for  directors,  they  shall 
be  entitled  to  vote  in  person,  by  proxy  or  by  mail,  as  herein  provided,  and 
a  similar  list  or  card  catalogue  of  policyholders,  qualified  to  vote,  in  ac- 
cordance with  the  charter  or  by-laws  of  such  corporation,  except  the 
holders  of  industrial  policies,  shall  be  filed  and  maintained  in  the  office  of 
the  superintendent  of  insurance  and  at  the  home  office  respectively,  simi- 
larly arranged  and  similarly  subject  to  inspection  and  copy  and  with- 


_i 


266  INSURANCE  LAW. 


S  97.  Limitation  of  expenses.  L.  1915,  ch.  617. 

drawal    as    in    the    case    of    mutual    corporations    as    above    provided. 
(Amended  by  L.  1915,  ch.  617,  in  effect  May  12,  1915.) 

9.  In  every  such  corporation  which  had  over  one  hundred  thousand 
policies  in  force  at  its  last  preceding  election,  each  in  amount  of  one 
thousand  dollars  or  more,  any  qualified  voters  equal  in  number  to  one- 
tenth  of  one  per  centum  of  such  total  policies  in  force,  and  in  every  other 
such  corporation,  any  one  hundred  or  more  qualified  voters  may  make 
other  nominations  for  one  or  more  vacancies  to  be  filled  at  any  such  elec- 
tion by  filing  with  the  superintendent  of  insurance  at  least  five  months 
before  the  election  a  certificate  signed  and  acknowledged,  giving  the  names 
and  addresses  of  the  candidates  nominated,  the  names  and  addresses  of 
three  persons,  jointly  or  severally,  designated  to  receive  proxies  to  be 
voted  for  said  nominees,  and  an  appropriate  name  or  title  designated  by 
the  superintendent  of  insurance  to  distinguish  the  ticket  from  the  admin- 
istration ticket  and  other  nominations.  Such  nominators  must  also  file  a 
copy  of  said  certificate,  certified  by  said  superintendent,  at  the  home  office 
of  the  company  at  least  five  months  before  such  election.  (Amended  by 
L.  1915,  ch.  617,  in  effect  May  12,  1915.) 

§  97.  Limitation  of  expenses. — No  domestic  life  insurance  corporation 
shall  in  any  calendar  year,  after  the  year  nineteen  hundred  and  six,  ex- 
pend or  become  liable  for,  including  any  and  all  amounts  which  any  per- 
son, firm  or  corporation  is  permitted  to  expend  on  its  behalf  or  under  any 
agreement  with  it  (1)  for  commissions  on  first  year's  premiums,  (2)  for 
compensation,  not  paid  by  commission,  for  services  in  obtaining  new  insur- 
ance exclusive  of  salaries  paid  in  good  faith  for  agency  supervision  either 
at  the  home  office  or  at  branch  offices,  (3)  for  medical  examinations  and 
inspections  of  proposed  risks,  and  (4)  for  advances  to  agents,  a  total 
amount  exceeding  in  the  aggregate  (a)  the  loadings  upon  the  premiums 
for  the  first  year  of  insurance  received  in  said  calendar  year  (calculated 
on  the  basis  of  the  American  experience  table  of  mortality  with  interest 
at  the  rate  of  three  and  one-half  per  centum  per  annum)  and  (b)  the 
present  values  of  the  assumed  mortality  gains  for  the  first  five  years  of 
insurance  on  policies  in  force  at  the  end  of  said  calendar  year  on  which 
the  first  premium,  or  instalment  thereof,  has  been  received  during  said 
calendar  year,  as  ascertained  by  the  select  and  ultimate  method  of  valua- 
tion as  provided  in  section  eighty-four  of  this  chapter;  and  (c)  on  policies 
issued  and  terminated  in  said  calendar  year  the  full  gross  premiums  re- 
ceived, less  the  net  cost  of  insurance  for  the  time  the  insurance  was  in 
force,  computed  by  the  American  experience  select  and  ultimate  table, 
three  and  one-half  per  centum.  No  such  corporation  shall  make  or  incur 
any  expense  or  permit  any  expense  to  be  made  or  incurred  upon  its  behalf 
or  under  any  agreement  with  it,  except  actual  investment  expenses  (not 
exceeding  one-fourth  of  one  per  centum  of  the  mean  invested  assets)  and 
also  except  taxe?  on  real  estate  and  other  outlays  exclusively  in  connection 
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with  real  estate,  in  excess  of  the  aggregate  amount  of  the  actual  loadings 
upon  premiums  received  in  said  year  calculated  according  to  the  standards 
adopted  by  the  company  under  section  eighty-four  of  this  chapter,  and 
the  present  values  of  the  assumed  mortality  gains  hereinbefore  mentioned. 
Provided,  however,  that  any  such  corporation  having  less  than  eighty  mil- 
lions of  insurance  in  force,  may  incur  a  total  expenditure  exceeding  the 
limits  of  expenditure  as  herein  defined  by  an  amount  not  greater  than  the 
following  percentages  of  its  loadings  for  the  preceding  calendar  year,  to 
wit:  having  at  the  end  of  such  year  less  than  ten  millions,  forty  per  cen- 
tum; having  twenty  but  less  than  thirty  millions,  thirty-five  per  centum; 
having  thirty  but  less  than  forty  millions,  thirty  per  centum ;  having  forty 
but  less  than  fifty  millions,  twenty-five  per  centum;  having  fifty  but  less 
than  sixty  millions,  twenty  per  centum ;  having  sixty  but  less  than  seventy 
millions,  fifteen  per  centum ;  having  seventy  but  less  than  seventy-five  mil- 
lions, ten  per  centum ;  having  seventy-five  but  less  than  eighty  millions,  five 
per  centum.  No  such  corporation,  nor  any  person,  firm  or  corporation  on 
its  behalf  or  under  any  agreement  with  it  shall  pay  or  allow  to  any  agent, 
broker  or  other  person,  firm  or  corporation  for  procuring  an  application 
for  life  insurance,  for  collecting  any  premium  thereon  or  for  any  other 
service  performed  in  connection  therewith  any  compensation  other  than 
that  which  has  been  determined  in  advance.  Except  as  hereinafter  pro- 
vided all  bonuses,  prizes  and  rewards,  and  all  increased  or  additional  com- 
missions or  compensation  of  any  sort  based  upon  the  volume  of  any  new 
or  renewed  business  or  the  aggregate  of  policies  written  or  paid  for,  are 
prohibited.  Nothing  herein  contained  is  to  be  construed  as  prohibiting  the 
institution  of  contests  or  competitions  among  agents,  and  the  recognition 
of  success  in  such  competitions  by  the  awarding  of  ribbon  decorations, 
medals,  pins,  buttons  or  other  tokens  of  small  intrinsic  value,  given  not 
as  compensation  but  as  a  bona  fide  recognition  of  merit.  No  such  corpora- 
tion shall  pay  commissions  upon  renewal  premiums  received  upon  policies 
issued  after  the  year  nineteen  hundred  and  six,  in  excess  of  five  per  centum 
of  the  premium  annually  for  fourteen  years  after  the  first  year  of  insur- 
ance in  the  case  of  endowment  policies  providing  for  less  than  twenty 
annual  premiums,  nor  in  excess  of  seven  and  one-half  per  centum  of  the 
premium  annually  for  the  first  nine  years  after  the  first  year  of  insurance 
and  five  per  centum  of  the  premium  annually  for  the  next  ensuing  five 
years  in  the  case  of  other  forms  of  policies ;  provided  that  an  amount  found 
to  be  equivalent  to  the  aggregate  amount  so  payable  by  a  calculation  ap- 
proved by  the  superintendent  of  insurance  and  based  upon  mortality,  in- 
terest and  lapse  rates,  may  be  distributed  through  three  or  more  years,  or 
through  a  period  exceeding  fourteen  years,  but  not  more  than  two-fifths 
of  such  amount  shall  be  payable  for  any  one  year;  provided  further  that 
in  any  agency  district  subject  to  the  supervision  of  a  local  salaried  repre- 
sentative the  renewal  commission  payable  to  agents  of  such  district  shall 
not  exceed  two-thirds  of  the  foregoing  rates  annually  for  fourteen  years, 
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subject  to  the  calculation  as  aforesaid;  provided  further  that  any  such 
corporation  may  condition  the  allowance  or  payment  in  whole  or  in  part 
of  any  of  the  renewal  commissions  allowed  to  be  paid  as  aforesaid  upon 
the  efficiency  of  service  of  the  agent  receiving  the  same  or  upon  the  amount 
and  quality  of  the  business  renewed  under  his  supervision;  and  also  pro- 
vided that  a  fee  not  exceeding  three  per  centum  may  be  paid  for  the  col- 
lection of  premiums  which  shall  be  received  for  any  year  after  the  fif- 
teenth year  of  insurance.    If  any  such  corporation  shall  compensate  its 
agents,  or  any  of  them,  after  the  first  insurance  year,  in  whole  or  in  part, 
upon  any  other  plan  than  commissions  and  collection  fees,  the  aggregate 
sum  so  paid  shall  in  no  year  exceed  the  limitations  herein  imposed  and  the 
schedule  and  plan  of  such  compensation  shall  be  submitted  to  and  ap- 
proved by  the  superintendent  of  insurance.    No  such  corporation,  nor  any 
person,  firm  or  corporation,  on  its  behalf  or  under  any  agreement  with  it, 
shall  make  any  loan  or  advance  to  any  person,  firm  or  corporation  solicit- 
ing or  undertaking  to  solicit  applications  for  insurance  without  adequate 
collateral  security,  nor  shall  any  such  loan  or  advance  be  made  upon  the 
security  of  renewal  commissions,  or  of  other  compensation  earned  or  to  be 
earned  by  the  borrower  except  advances  against  compensation  for  the  first 
year  of  insurance.    A  foreign  life  insurance  corporation  which  shall  not 
conduct  its  business  within  the  limitations  and  in  accordance  with  the  re- 
quirements imposed  by  this  section  upon  domestic  corporations  shall  not 
be  permitted  to  do  business  within  the  state.    Any  stock  corporation  which 
has  heretofore  issued  and  represented  itself  as  issuing  nonparticipating 
policies  exclusively,  and  which  has  changed  and  become  a  mutual  company, 
or  become  a  company  issuing  and  representing  itself  as  issuing  participat- 
ing policies  exclusively,  or  any  such  stock  corporation  which  may  hereafter 
change  and  become  a  mutual  company,  or  become  a  company  issuing  and 
representing  itself  as  issuing  participating  policies  exclusively,  may  incur 
a  total  expenditure  exceeding  the  limits  of  expenditure  herein  defined  by 
an  amount  not  greater  than  the  excess  of  twenty-five  per  centum  of  the 
net  premiums  actually  collected  on  business  issued  prior  to  the  date  of 
such  change  over  the  loadings  on  such  premiums.    This  section  shall  not 
apply  to  expenses  made  or  incurred  in  the  business  of  industrial  insur- 
ance nor,  except  as  to  the  limitation  of  expenses  for  the  first  year  of  insur- 
ance and  as  to  compensation  of  and  loans  and  advances  to  agents  or 
solicitors,  to  stock  corporations  issuing  and  representing  themselves  as  issu- 
ing nonparticipating  policies  exclusively.     (Amended  by  L.  1909,  ch.  301, 
L.  1910,  ch.  697,  L.  1913,  ch.  304,  L.  1914,  ch.  103,  and  L.  1915,  ch.  617, 
in  effect  May  12,  1915.) 

§  130.  Guaranty  and  special  reserve  funds. — Any  domestic  fire  insur- 
ance corporation  may  create  a  guaranty  surplus  fund  and  a  special  re* 
serve  fund  upon  the  adoption  of  a  resolution  by  its  board  of  directors  at  a 
regular  meeting,  and  upon  filing  with  the  superintendent  of  insurance  a 
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copy  thereof,  declaring  their  desire  and  intention  to  create  such  funds  and 
to  do  business  under  this  and  the  two  following  sections.  The  super- 
intendent shall  thereupon  make  or  cause  to  be  made  an  examination  of 
such  corporation,  and  he  shall  make  a  certificate  of  the  result  thereof, 
which  shall  particularly  set  forth  the  amount  of  surplus  funds  held  by  it 
at  the  date  of  the  examination,  which,  under  the  provisions  of  this  section 
may  be  equally  divided  between  and  set  apart  to  constitute  guaranty  sur- 
plus and  special  reserve  funds,  which  certificate  shall  be  recorded  in  the 
insurance  department. 

Thereafter  all  policies  and  renewals  of  policies  issued  by  such  corpora- 
tion shall  have  printed  thereon  by  it  a  notice  that  they  are  issued  under 
and  in  pursuance  of  this  and  the  two  following  sections  of  this  chapter 
referring  to  the  same  by  the  numbers  of  sections,  and  all  such  policies 
and  renewals  shall  be  subject  to  the  provisions  of  such  sections.  After 
the  passage  and  filing  of  such  resolution,  the  corporation  shall  not  make, 
declare  or  pay  in  any  form  any  dividend  upon  its  capital  stock  exceed- 
ing seven  per  centum  per  annum  thereon,  and  upon  the  surplus  funds  to 
be  formed  thereunder,  until  after  its  guaranty  surplus  fund  and  its  spe- 
cial reserve  fund  shall  have  together  accumulated  to  an  amount  equal  to 
its  capital  stock;  and  until  such  funds  shall  together  amount  to  a  sum 
equal  to  its  capital  stock,  the  entire  surplus  profits  of  the  corporation 
above  such  annual  dividend  of  seven  per  centum  shall  be  equally  divided 
between  and  be  set  apart  to  constitute  such  guaranty  surplus  and  special 
reserve  funds,  which  funds  shall  be  held  and  used  as  hereinafter  provided 
and  not  otherwise.  Any  such  corporation  which  shall  declare  or  pay  any 
dividend  contrary  to  the  provisions  herein  contained,  shall  be  deemed  to 
have  forfeited  its  charter. 

In  estimating  the  profits  of  any  such  corporation  for  the  purpose  of 
making  a  division  thereof  between  the  guaranty  surplus  fund  and  the 
special  reserve  fund,  until  such  funds  shall  together  amount  to  a  sum 
equal  to  its  capital  stock,  there  shall  be  deducted  from  the  gross  assets  of 
the  corporation,  including  for  this  purpose  the  amount  of  the  special  re- 
serve fund,  the  sum  of  the  following  items: 

1.  The  amount  of  all  outstanding  claims. 

2.  An  amount  sufficient  to  meet  the  liability  of  the  corporation  for  the 
unearned  premiums  upon  its  unexpired  policies,  which  shall  be  at  least 
equal  to  the  unearned  premiums  on  policies  having  one  year  or  less  to  run, 
and  a  pro  rata  proportion  of  the  premiums  received  on  the  policies  having 
more  than  one  year  to  run,  and  shall  be  known  as  the  reinsurance  liability. 

3.  The  amount  of  its  guaranty  surplus  fund  and  its  special  reserve 
fund. 

4.  The  amount  of  its  capital. 

5.  Interest  at  the  rate  of  seven  per  centum  per  annum  upon  the 
amount  of  its  capital  and  of  such  funds  for  whatever  time  shall  have 
elapsed  since  the  last  preceding  cash  dividend. 
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The  balance  shall  constitute  the  net  surplus  of  the  corporation  subject 
to  the  equal  division  between  the  funds  as  herein  provided.  When  the 
corporation  shall  notify  the  superintendent  of  insurance  that  it  has  ful- 
filled the  requirements  of  this  section,  and  that  its  guaranty  surplus  fund 
and  its  special  reserve  fund,  taken  together,  equal  its  capital  stock,  he 
shall  make  an  examination  of  the  corporation  and  make  a  certificate  of  the 
result  thereof;  and  thereafter  such  corporation  may  continue,  out  of  any 
subsequent  profits  of  its  business,  to  add  to  such  funds,  either  the  whole 
or  only  a  part  thereof,  but  when  any  addition  is  made  to  the  special  re- 
serve fund,  an  equal  sum  shall  be  carried  to  the  guaranty  surplus  fund. 

Provided,  however,  that  no  such  corporation  shall  establish  such  guar- 
anty surplus  fund  and  special  reserve  fund  after  June  first,  nineteen  hun- 
dred and  fifteen.     ( Amended  by  L.  1915,  ch.  369,  in  effect  Apr.  26,  1915.) 

§  132-a.  Discontinuance  of  special  reserve  and  guaranty  surplus  funds. 
— Any  domestic  fire  insurance  corporation  which  has  heretofore  estab- 
lished a  guaranty  surplus  fund  and  special  reserve  fund  may,  at  a  regular 
meeting  of  its  board  of  directors,  adopt  a  resolution  declaring  its  desire 
and  intention  to  discontinue  such  funds  and  to  cease  to  do  business  under 
and  in  pursuance  of  sections  one  hundred  and  thirty,  one  hundred  and 
thirty-one  and  one  hundred  and  thirty-two  of  this  chapter,  and  file  a  cer- 
tified copy  of  such  resolution  with  the  superintendent  of  insurance. 

Upon  the  adoption  and  filing  of  such  resolution,  all  rights  of  such  cor- 
poration to  withhold  such  special  reserve  fund  from  its  general  creditors 
shall  be  terminated  and  the  corporation  shall  discontinue  printing  upon 
its  policies  or  renewals  the  notice  provided  for  in  section  one  hundred  and 
thirty  of  this  chapter,  and  thereafter  the  provisions  of  said  sections  one 
hundred  and  thirty,  one  hundred  and  thirty-one  and  one  hundred  and 
thirty-two  shall  cease  to  apply  to  such  corporation ;  provided  that  the  spe- 
cial reserve  fund  of  such  corporation  shall  continue  at  the  amount  pre- 
scribed by  said  sections  at  the  date  of  the  making  and  filing  of  such  reso- 
lution and  the  guaranty  surplus  fund  shall  continue  at  a  like  amount,  but 
such  funds  need  not  be  increased  on  account  of  any  increase  in  capital  of 
any  such  corporation  after  the  adoption  and  filing  of  such  resolution  and 
shall  be  held  and  invested  as  provided  in  said  sections,  but  only  for  the 
purpose  of  assuring  to  the  holders  of  policies  at  the  time  such  resolution  is 
filed  with  the  superintendent  of  insurance  such  rights  and  privileges  as 
may  inure  to  them  under  said  sections. 

At  the  expiration  of  five  years  after  the  adoption  and  filing  of  such 
resolution  by  any  such  corporation,  the  special  reserve  fund  shall  be  re- 
duced to  an  amount  equal  to  the  unearned  premium  upon  and  all  losses 
incurred  and  unpaid  under  any  remaining  policies  which  were  outstand- 
ing at  the  time  of  the  adoption  and  filing  of  such  resolution;  and  the  ex- 
cess of  the  special  fund  above  such  amount  shall  be  returned  by  the  super- 
intendent of  insurance  to  such  corporation;  and  when  all  policies  which 
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were  outstanding  at  the  time  of  the  adoption  and  filing  of  such  resolution 
shall  have  terminated  by  expiration  or  by  cancellation,  the  entire  balance 
of  such  special  reserve  fund  shall  be  returned  to  such  corporation. 
(Added  by  L.  1915,  ch.  369,  in  effect  Apr.  26,  1915.) 

§  143.  Broker's  certificate  of  authority. — The  term  " broker"  in  this 
section  shall  include  any  person,  partnership,  association  or  corporation 
who,  for  money,  commission  or  anything  of  value,  acts  or  aids  in  any 
manner  on  behalf  of  the  insured  in  negotiating  contracts  of  insurance  or 
placing  risks  or  taking  out  insurances,  including  surety  bonds.  No  under- 
writer, authorized  or  permitted  to  do  business  in  this  state,  or  agent 
thereof,  shall  pay  any  money  or  commission  or  give  or  allow  anything  of 
value  to  any  person,  partnership,  association  or  corporation  not  a  duly 
authorized  agent  of  such  underwriter  for  or  because  of  his  or  its  negoti- 
ating a  contract  of  insurance  or  placing  a  risk  or  taking  out  insurance 
or  a  surety  bond,  unless  such  person,  partnership,  association  or  corpora* 
tion  is  authorized  to  act  as  a  broker.  No  person,  partnership,  association 
or  corporation- shall  act  as  broker  in  the  solicitation  or  procurement  of 
applications  for  insurance  or  receive  for  or  because  of  negotiating  a  con- 
tract of  insurance  or  placing  a  risk  or  taking  out  insurance  including  a 
surety  bond  any  money  or  commission  or  other  thing  of  value  from  any 
underwriter  authorized  or  permitted  to  do  an  insurance  business  in  this 
state,  or  from  an  agent  of  any  such  underwriter,  without  first  procuring 
a  certificate  of  authority  so  to  act  from  the  superintendent  of  insurance. 

The  superintendent  of  insurance  shall  issue  such  broker's  certificate  of 
authority  to  a  person,  partnership,  association  or  corporation,  applying 
therefor,  who  is  trustworthy  and  is  competent  to  transact  an  insurance 
brokerage  business  in  such  manner  as  to  safeguard  the  interests  of  the 
insured. 

A  certificate  of  authority  issued  to  a  corporation,  partnership  or  asso- 
ciation shall  authorize  only  the  officers  and  directors  of  the  corporation, 
or  the  members  of  the  partnership  or  association,  specified  in  the  certifi- 
cate, each  of  whom  must  be  qualified  to  obtain  a  certificate  to  act  as  a 
broker,  and  for  each  of  whom  a  fee  must  be  paid  at  the  times  and  at  the 
rates  specified  for  individual  applicants.    The  fee  to  be  paid  to  the  super- 
intendent of  insurance  by  an  individual  applicant  for  such  broker's  cer- 
tificate at  the  time  the  application  is  made,  and  annually  for  the  renewal 
^ereof,  shall  be  ten  dollars,  if  the  applicant  maintains  a  place  of  business 
pi?    customarily  solicits  business  in  a  city  of  the  first  class;  seven  dollars 
^nd  fifty  cents,  if  the  applicant  maintains  a  place  of  business  or  cus- 
*»oTO.arily  solicits  business  in  a  city  of  the  second  class;  five  dollars,  if  the 
applicant  maintains  a  place  of  business  or  customarily  solicits  business  in 
a  city  of  the  third  class  and  two  dollars,  if  the  applicant  does  not  maintain 
a  Place  of  business  or  customarily  solicits  business  in  a  city.     The  fee  to 
te  paid  annually  by  a  nonresident  individual  applicant  who  does  not  main- 
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tain  a  place  of  business  in  the  state  of  New  York  shall  be  ten  dollars,  pro- 
vided that  if  such  applicant  does  not  solicit  business  or  place  insurance 
covering  property  or  risks  situated  in  a  city  of  the  first  or  second  class,  the 
fee  to  be  paid  shall  be  five  dollars. 

Every  broker's  certificate  of  authority  shall  expire  on  the  thirty-first 
day  of  December  of  the  calendar  year  in  which  the  same  shall  have  been 
issued,  but  if  an  application  for  the  renewal  of  any  such  certificate  shall 
have  been  filed  with  the  superintendent  of  insurance  before  January  first 
of  any  year  the  certificate  of  authority  sought  to  be  renewed  shall  con- 
tinue in  full  force  and  effect  until  the  issuance  by  the  superintendent  of 
insurance  of  the  new  certificate  applied  for  or  until  five  days  after  the 
superintendent  of  insurance  shall  have  refused  to  issue  such  new  certificate 
and  shall  have  served  notice  of  such  refusal  on  the  applicant  therefor. 
Service  of  such  notice  may  be  made  either  personally  or  by  mail,  and,  if 
by  mail,  shall  be  deemed  complete  if  such  notice  is  deposited  in  the  post- 
office,  postage  prepaid,  directed  to  the  applicant  at  the  place  of  business 
specified  in  the  application. 

Before  any  broker's  certificate  of  authority  shall  be  issued  by  the  super- 
intendent of  insurance  there  must  be  filed  in  his  office  a  written  applica- 
tion therefor.  Such  application  shall  be  in  the  form  or  forms  and  supple- 
ments thereof  prescribed  by  the  superintendent  of  insurance  and  must  set 
forth  (1)  the  name  and  address  of  the  applicant,  and  if  the  applicant  be  a 
partnership  or  association,  the  name  and  address  of  each  member  thereof, 
and  if  the  applicant  be  a  corporation,  the  name  and  address  of  each  of  its 
officers  and  directors;  (2)  whether  any  certificate  of  authority  as  agent  or 
broker  has  been  issued  theretofore  by  the  superintendent  of  insurance  to 
the  applicant,  and,  if  the  applicant  be  an  individual,  whether  any  such 
certificate  has  been  issued  theretofore  to  any  partnership  or  association 
of  which  he  was  or  is  a  member  or  to  any  corporation  of  which  he  was  or 
is  an  officer  or  director,  and,  if  the  applicant  be  a  partnership  or  associa- 
tion, whether  any  such  certificate  has  been  issued  theretofore  to  any  mem- 
ber thereof,  and,  if  the  applicant  be  a  corporation,  whether  any  such  cer- 
tificate has  been  issued  theretofore  to  any  officer  or  director  of  such  cor- 
poration; (3)  the  business  in  which  the  applicant  has  been  engaged  for 
the  year  next  preceding  the  date  of  the  application,  and,  if  employed  by 
another,  the  name  or  names  and  address  or  addresses  of  such  employer 
or  employers;  (4)  such  information  as  the  superintendent  of  insurance 
may  require  of  applicants  to  enable  him  to  determine  their  trustworthiness 
and  competency  to  transact  the  insurance  brokerage  business  in  such 
manner  as  to  safeguard  the  interests  of  the  assured. 

An  application  for  a  broker's  certificate  of  authority  must  be  signed 
and  verified  by  the  applicant  and,  if  made  by  a  partnership  or  association, 
by  each  member  thereof  and  if  made  by  a  corporation  by  each  officer  and 
director  thereof  to  be  authorized  thereby  to  act  as  a  broker. 

A  corporation,  association  or  partnership  to  whom  a  certificate  of  au- 
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thority  shall  have  been  issued  by  the  superintendent  of  insurance  under 
this  section  may  at  any  time  make  an  application  to  the  superintendent  of 
insurance  for  the  issuance  of  a  supplemental  certificate  of  authority  au- 
thorizing additional  officers  or  directors  of  the  corporation  or  members  of 
the  partnership  or  association  to  act  as  brokers,  and  the  superintendent  of 
insurance  may  thereupon  issue  to  such  corporation,  association  or  partner- 
ship a  supplemental  certificate  accordingly  upon  the  payment  of  an  addi- 
tional fee  for  each  member  or  officer  or  director  thereby  authorized  to 
act  as  a  broker. 

A  certificate  issued  under  this  section  shall  be  revoked  by  the  superin- 
tendent, if  after  due  investigation  and  a  hearing  either  before  him  or  before 
any  salaried  employee  of  the  insurance  department  designated  by  him 
whose  report  he  may  adopt,  he  determines  that  the  holder  of  such  certifi- 
cate (1)  has  violated  any  provision  of  the  chapter  by  any  act  or  thing  done 
in  respect  to  insurance  for  which  such  certificate  is  required;  or  (2)  has 
made  a  material  misstatement  in  the  application  for  such  certificate;  or 
(3)  has  been  guilty  of  fraudulent  practices;  or  (4)  has  demonstrated  his 
incompetency  or  untrustworthiness  to  transact  the  insurance  brokerage 
business  for  which  such  certificate  of  authority  shall  have  been  granted  by 
reason  of  anything  done  or  omitted  in  or  about  such  business  under  the 
authority  of  such  certificate. 

No  individual,  partnership,  association  or  corporation  whose  certificate 
of  authority  is  so  revoked  nor  any  partnership  or  association  of  which  such 
individual  is  a  member,  nor  any  corporation  of  which  he  is  an  officer  or 
director  shall  be  entitled  to  any  certificate  of  authority  under  this  section 
for  a  period  of  one  year  after  such  revocation,  or,  if  such  revocation  be  re- 
viewed by  certiorari  proceedings,  for  one  year  after  the  final  determination 
thereof  affirming  the  action  of  the  superintendent  in  revoking  such  certifi- 
cate. If  any  such  certificate  held  by  a  partnership,  association  or  corpora- 
tion be  so  revoked,  no  member  of  the  partnership  or  association  or  officer  or 
director  of  the  corporation  shall  be  entitled  to  such  a  certificate  for  the  same 
period  of  time,  if  the  superintendent  of  insurance  determines  and  finds 
that  such  member  of  officer  or  director  was  personally  at  fault  in  the  mat- 
ter on  account  of  which  the  certificate  was  revoked.  The  holder  of  any 
such  certificate  or  any  person  aggrieved  may  file  with  the  superintendent 
of  insurance  a  verified  complaint  setting  forth  facts  from  which  it  shall  ap- 
pear that  any  such  certificate  ought  to  be  revoked.  The  superintendent 
must  thereupon,  after  investigation  and  a  hearing  as  herein  provided, 
determine  whether  such  certificate  shall  be  revoked. 

If  an  application  for  a  certificate  of  authority  under  this  section  be  re- 
jected or  such  a  certificate  be  revoked  by  the  superintendent  of  insurance 
notice  thereof  shall  forthwith  be  served  on  the  applicant  or  on  the  holder 
of  such  certificate  either  personally  or  by  mail,  and,  if  by  mail,  such  service 
ahall  be  complete  if  such  notice  be  deposited  in  the  post-office,  postage  pre- 
paid, directed  to  the  applicant  or  the  holder  of  such  certificate,  as  the  case 
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may  be,  at  the  place  of  business  specified  in  the  application  or  certificate. 

The  action  of  the  superintendent  of  insurance  in  granting  or  refusing  to 
grant  or  to  renew  a  certificate  of  authority  or  in  revoking  or  refusing 
to  revoke  such  a  certificate  shall  be  subject  to  review  by  writ  of  cer- 
tiorari, at  the  instance  of  the  applicant  for  such  certificate,  the  holder  of  a 
certificate  so  revoked  or  the  holder  of  any  such  certificate  or  the  person 
aggrieved.  If  the  superintendent  of  insurance  shall  revoke  or  shall  re- 
fuse to  renew  the  certificate  of  authority  of  any  broker  issued  under  this 
section  and  such  broker  shall  apply  for  a  writ  of  certiorari  to  review 
such  action,  the  certificate  of  authority  of  such  broker  shall  be  deemed  to 
be  in  full  force  and  effect  for  all  purposes,  including  the  right  to  renewal, 
until  the  final  determination  of  such  certiorari  proceedings  and  all  ap- 
peals therefrom,  provided  the  fee  for  such  certificate  be  paid. 

This  section  shall  not  apply  to  any  contract  of  life  insurance  nor  to  any 
contract  of  insurance  upon  or  in  connection  with  marine  or  transportation 
risks  or  hazards  other  than  contracts  for  automobile  insurance,  nor  to  con- 
tracts of  insurance  upon  property  located  without  this  state,  nor  to  con- 
tracts made  by  persons,  partnerships,  associations  or  corporations  author- 
ized to  do  business  under  articles  five,  six,  seven  and  nine  of  this  chapter. 

Any  person,  partnership,  association  or  corporation  violating  any  of  the 
provisions  of  this  section  shall,  in  addition  to  any  other  penalty  in  this 
chapter  provided,  forfeit  to  the  people  of  the  state  five  hundred  dollars. 
(Added  by  L.  1913,  ch.  12,  and  amended  by  L.  1915,  ch.  56,  in  effect 
Jan.  1, 1916.) 

Pee  of  corporation  for  certificate  of  authority. — A  corporation  seeking  a  certificate 
of  authority  to  do  business  as  an  insurance  broker  must  pay  a  fee  of  ten  dollars 
for  each  of  the  officers  or  directors  who  are  to  be  authorized  to  act  in  behalf  of  the 
corporation  aB  brokers,  regardless  of  the  fact  that  a  partnership  composed  of  the 
same  individuals  as  are  officers  of  the  corporation  has  previously  paid  a  fee  for 
authority  to  act  in  the  capacity  of  insurance  broker.  Opinion  of  Atty.  Genl.,  Feb.  1, 
1915. 

§  170.    Title  and  credit  guaranty  corporations. 

An  amendment  of  the  certificate  of  a  mercantile  reporting  company  so  as  to  pro- 
vide the  measure  of  damages  in  case,  financial  reports  are  inaccurate  does  not 
contemplate  an  insurance  business  so  as  to  bring  the  corporation  within  subdivi- 
sion 2  of  this  section.  This,  because  the  corporation  merely  agrees  with  its  clients 
as  to  the  measure  of  damages  recoverable  if  it  be  guilty  of  negligence,  for  which  it 
is  liable  at  common  law.  People  ex  rel.  Daily  Credit  Service  Corporation  v.  May 
(1914),  162  App.  Div.  215,  147  N.  Y.  Supp.  487,  affd.  212  N.  Y.  561. 

§  186.  Completion  of  organization. — Upon  receipt  of  a  certified  copy  of 
the  certificate  of  incorporation  from  the  superintendent  of  insurance,  the 
persons  signing  such  certificate  may  open  books  to  receive  applications  for 
membership  therein.  No  such  corporation  shall  transact  any  ousiness  of 
insurance  unless  the  annual  premium  cost  on  the  insurance  applied  for 
shall  be  not  less  than  twenty-five  thousand  dollars  at  the  minimum  annual 
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rates  approved  by  the  superintendent  of  insurance  and  until  at  least  forty 
employers  employing  not  less  than  twenty-five  hundred  employees;  or 
thirty  employers  employing  not  less  than  five  thousand  employees;  or 
twenty  employers  employing  not  less  than  seven  thousand  five  hundred  em- 
ployees ;  or  ten  employers  employing  not  less  than  ten  thousand  employees, 
have  become  members  of  such  corporation  and  applied  for  and  agreed  to 
take  insurance  therein,  covering  the  liability  of  such  employers  to  their  em- 
ployees for  accidents  to  or  injuries  suffered  by  such  employee  nor  until  the 
facts  specified  in  this  section  have  been  certified  under  oath  by  at  least  three 
of  the  persons  signing  the  original  certificate,  to  the  superintendent  of  in- 
surance, and  the  superintendent  of  insurance  has  issued  a  license  to  such 
corporation  authorizing  such  corporation  to  begin  writing  the  insurance 
specified  in  this  article.  The  superintendent  of  insurance  must  be  satis- 
fied that  the  membership  list  of  the  corporation  is  genuine,  and  that  every 
member  thereof  will  take  the  policies  as  agreed  by  him  within  thirty  days 
of  the  granting  of  the  license  to  the  corporation  by  the  superintendent  of 
insurance  to  issue  policies.  If  at  any  time  the  number  of  members  or  the 
number  of  employees  who  are  employed  by  the  members  of  the  corporation 
falls  below  the  number  required  by  this  section,  no  further  policies  shall 
be  issued  by  the  corporation  until  other  employers  have  made  bona  fide 
applications  for  insurance  therein,  who,  together  with  the  existing  mem- 
bers, amount  to  not  less  than  forty  employers  who  employ  not  less  than 
twenty-five  hundred  employees,  or  thirty  employers  who  employ  not  less 
than  five  thousand  employees,  or  twenty  employers  who  employ  not  less 
than  seven  thousand  five  hundred  employees,  or  ten  employers  who  employ 
not  less  than  ten  thousand  employees,  and  in  the  event  that  such  applica- 
tions for  insurance  shall  not  be  obtained  within  a  reasonable  time,  to  be 
fixed  by  the  superintendent  of  insurance,  such  superintendent  may  take  the 
proceedings  against  such  corporation  under  section  sixty -three  of  this  chap- 
ter to  the  same  effect  as  if  clause  h  of  subdivision  one  of  such  section  was 
specifically  applicable  to  corporations  organized  under  this  article. 

The  members  of  the  corporation  shall  be  policyholders  therein,  and  when 
any  member  ceases  to  be  a  policyholder  he  shall  cease,  at  the  same  time,  to 
be  a  member  of  the  corporation.  A  corporation,  partnership,  association  or 
joint-stock  company  may  become  a  member  of  such  insurance  corporation 
and  may  authorize  another  person  to  represent  it  in  such  insurance  cor- 
poration, and  such  representative  shall  have  all  the  rights  of  any  individual 
member.  Any  person  acting  as  employer  in  the  capacity  of  a  trustee  may 
insure  in  such  corporation  and  as  such  trustee  may  assume  the  liabilities 
and  be  entitled  to  the  rights  of  a  member,  but  shall  not  be  personally  liable 
upon  such  contract  of  insurance. 

Such  corporation  may  borrow  money  or  assume  liability  in  a  sum  suffi- 
cient to  defray  the  reasonable  expenses  of  its  organization.  (Added  by  L. 
1913,  ch.  832,  and  amended  by  L.  1915,  ch.  506,  in  effect  May  3, 1915.) 
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§  188.  Meetings;  basis  of  right  to  vote. — At  all  meetings  of  the  mem- 
bers of  the  corporation  each  member  shall  have  one  vote  and  one  addi- 
tional vote  for  every  five  hundred  employees  or  major  fraction  thereof, 
covered  by  the  policy .  held  by  such  member  in  the  corporation,  pro- 
vided that  no  member  shall  have  more  than  twenty  votes.  The  number 
of  votes  of  a  member  shall  be  determined  by  the  average  number  of 
employees  at  work  and  covered  by  said  member's  policy  in  the  corpora- 
tion during  the  last  six  months  from  a  date  not  more  than  ten  days  im- 
mediately prior  to  the  date  of  any  such  meeting.  Before  any  member 
shall  be  permitted  to  cast  more  than  one  vote  at  any  meeting  of  members 
he  shall  file  with  the  secretary  an  affidavit  showing  the  average  number  of 
employees  at  work  during  the  preceding  six  months  covered  by  the  em- 
ployer's policy  of  insurance.  (Added  by  L.  1913,  ch.  832,  and  amended  by 
L.  1915,  ch.  506,  in  effect  May  3,  1915.) 

§  191.  Reserves;  suspension;  cancellation  and  reinstatement  of  certifi- 
cate.— Such  corporation  shall  be  required  to  maintain  the  same  reserves  for 
the  protection  of  policyholders  and  employees  who  may  have  a  right  of 
action  directly  against  such  corporation  as  are  required  to  be  maintained 
by  stock  insurance  corporations  in  relation  to  the  same  class  of  insurance, 
except  that  reserves  for  liability  for  insurance  of  compensation  under  the 
workmen's  compensation  law  shall  be  prescribed  by  the  superintendent 
of  insurance,  and  the  superintendent  of  insurance  may  suspend  or  cancel 
the  certificate  issued  by  him  authorizing  said  corporation  to  transact  such 
insurance  business  at  any  time  when  in  the  judgment  of  the  superinten- 
dent of  insurance  the  reserves  of  said  corporation  are  insufficient  to  insure 
and  secure  the  payment  of  its  policy  obligations,  and  the  superintendent  of 
insurance  may  reinstate  or  renew  said  certificate  whenever  by  assessment 
or  otherwise  said  reserves  have  been  increased  to  a  sum  sufficient  in  the 
judgment  of  the  superintendent  of  insurance  to  insure  and  secure  the  pay- 
ment of  the  policy  obligations  of  such  corporation.  (Added  by  L.  1913,  ch. 
832,  and  amended  by  L.  1915,  ch.  506,  in  effect  May  3,  1915.) 

§  246.  Exemption  of  certain  societies. — Nothing  contained  in  this  article 
shall  be  so  construed  as  to  affect  or  apply  to  grand  or  subordinate  lodges  of 
Masons,  Odd  Fellows,  Knights  of  Pythias  (exclusive  of  the  insurance  de- 
partment of  the  Supreme  Lodge  Knights  of  Pythias),  the  New  York  City 
Police  Endowment  Association  and  the  Lieutenants'  Benevolent  Associa- 
tion, or  to  similar  societies,  orders  or  associations  now  doing  business  in 
this  state  which  provide  benefits  exclusively  through  local  or  subordinate 
lodges,  or  to 

(a)  Orders,  societies  or  associations  which  limit  their  admission  to  mem- 
bership to  any  one  hazardous  occupation; 

(b)  Domestic  societies  which  limit  their  membership  to  the  employees 
of  a  particular  city  or  town,  designated  firm,  business  house  or  corporation 
which  provide  for  a  death  benefit  of  not  more  than  four  hundred  dollars 
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or  disability  benefits  of  not  more  than  three  hundred  and  fifty  dollars  to 
any  one  person,  in  any  one  year,  or  both; 

(c)  Domestic  societies  or  associations  of  a  purely  religious,  charitable 
and  benevolent  description,  which  provide  for  a  death  benefit  of  not  more 
than  four  hundred  dollars  or  for  disability  benefits  of  not  more  than  three 
hundred  and  fifty  dollars  to  any  one  person  in  any  one  year,  or  both. 

Provided,  however,  that  any  such  society  or  association  described  in  sub- 
divisions (b)  and  (c)  which  provides  for  death  or  disability  benefits  for 
which  certificates  are  issued,  and  any  such  society  or  association  included 
in  subdivision  (c)  which  has  more  than  one  thousand  members,  shall  not  be 
exempted  from  the  provisions  of  this  section  or  chapter,  but  shall  com- 
ply with  all  the  requirements  thereof,  and,  provided  further,  that  nothing 
in  subdivisions  (a)  and  (b)  of  subsection  one  of  section  two  hundred  and 
thirty-one  of  this  chapter,  and  subsections  two,  three,  four,  five,  six  and 
seven  of  section  two  hundred  and  forty-two  of  this  chapter  shall  affect  or 
apply  to  the  Independent  Order  Free  Sons  of  Israel  or  to  any  corporation, 
society,  order  or  voluntary  association,  which  was,  prior  to  the  first  day 
of  March,  nineteen  hundred  and  eleven,  organized  and  doing  business  in 
this  state  on  the  lodge  system,  as  provided  in  subsection  two  of  section  two 
hundred  and  thirty  of  this  chapter  which  does  not  issue  death  or  disability 
benefit  certificates  in  a  sum  exceeding  five  hundred  dollars  to  any  one  mem- 
ber and  whose  membership  is  confined  and  limited  exclusively  to  persons 
of  one  particular  faith. 

No  society  which,  by  the  provisions  of  this  section  is  exempt  from  the 
requirements  of  this  article  or  chapter,  except  any  society  described  in 
subdivision  (a),  shall  give  or  allow,  or  promise  to  give  or  allow,  to  any  per- 
son any  compensation  for  procuring  new  members. 

The  superintendent  of  insurance  may  require  from  any  society  or  asso- 
ciation, by  examination  or  otherwise,  such  information  as  will  enable  him 
to  determine  whether  such  society  or  association  is  exempt  from  the  pro- 
visions of  this  article  or  chapter. 

Any  fraternal  benefit  society  heretofore  organized  and  incorporated  and 
operating  within  the  definitions  set  forth  in  section  two  hundred  and  thirty 
of  this  article  providing  for  benefits  in  case  of  death  or  disability  resulting 
solely  from  accidents,  but  which  does  not  obligate  itself  to  pay  death  or 
sick  benefits,  may  be  licensed  under  the  provisions  of  this  article  and  shall 
have  all  the  privileges  and  be  subject  to  all  the  provisions  and  regulations 
of  this  article,  except  that  the  provisions  thereof  requiring  medical  exam- 
inations, valuations  of  benefit  certificates,  and  that  the  certificates  shall 
specify  the  amount  of  benefits,  shall  not  apply  to  such  society.  (Added 
by  L.  1911,  ch.  198,  and  amended  by  L.  1913,  ch.  410,  L.  1914,  ch.  203,  and 
L.  1915,  ch.  476,  in  effect  May  3,  1915.) 

§  264.    By-laws  (formerly  276). 

Validity  of  by-law  invalidating;  policy  for  failure  to  pay  assessment  within  thirty 
i  days. — A  county  co-operative  insurance  corporation,  organized  under  the  provisions 


i 


278  INTEREST. 


L.  1913,  ch.  787,  §  1.  Bonds  of  State.  L.  1915,  ch.  2. 

of  the  Insurance  Law,  which  particularly  defines  the  conditions  upon  which  a  policy 
between  the  corporation  and  the  assured  shall  be  terminated,  and  clearly  makes  it 
optional  with  the  corporation  whether  it  will  rely  upon  its  legal  remedy  or  termi- 
nate the  obligation  by  compliance  with  the  conditions  of  the  statute,  and  provides 
that  every  "such  corporation  may  make  and  enforce  such  by-laws  not  inconsistent 
with  law  for  its  regulation  as  may  be  prescribed  by  a  vote  of  two-thirds  of  its 
directors  at  any  meeting  thereof,"  cannot  pass  a  lawful  by-law  making  a  policy 
void  for  failure  on  the  part  of  the  insured  to  pay  the  amount  of  an  assessment  at 
the  end  of  thirty  days.  The  remedy  prescribed  by  the  statute  for  the  failure  of  a 
policyholder  to  pay  his  assessments  is  exclusive,  and  a  by-law  attempting  to  con- 
travene the  statute  is  invalid.  Seely  v.  Tioga  County  Patrons  Fire  Relief  Associ- 
ation (1915),  165  App.  Dlv.  685,  151  N.  T.  Supp.  126. 

§  268.    Application  of  other  sections  of  this  chapter. 

See  Hicks  v.  Grimley  (1915),  213  N.  T.  447,  451. 

Article  10a.  §§  350-379.  State  Fire  Marshal.— Repealed  by  L.  1915,  ch. 
4,  in  effect  Feb.  15, 1915. 

L.  1915,  eh.  4. — An  act  to  repeal  article  ten-a  of  the  insurance  law,  relating  to  the 
state  Arc  marshal,  and  sets  affecting  the  application  of  such  article,  to  terminate 
the  powers*  duties  and  office  of  the  state  lire  marshal  and  provide  for  the  eare  of 
the  records  of  his  office.     (In  effect  Feb.  15,  1915.) 

J  1.  Article  ten-a  of  chapter  thirty-three  of  the  laws  of  nineteen  hundred  and 
nine,  entitled  "An  act  In  relation  to  insurance  corporations,  constituting  chapter 
twenty-eight  of  the  consolidated  laws,"  as  added  by  chapter  four  hundred  and  fifty- 
one  of  the  laws  of  nineteen  hundred  and  eleven  and  amended  by  chapter  four 
hundred  and  fifty-three  of  the  laws  of  nineteen  hundred  and  twelve  and  chapters 
one  hundred  and  ninety-two,  two  hundred  and  four,  two  hundred  and  fourteen, 
three  hundred  and  three,  three  hundred  and  ninety-three,  four  hundred  and  five, 
four  hundred  and  thirty-one,  four  hundred  and  thirty-two,  four  hundred  and  thirty- 
three,  four  hundred  and  thirty-four,  five  hundred  and  twenty  and  five  hundred  and 
twenty-three  of  the  laws  of  nineteen  hundred  and  thirteen,  and  comprising  sections 
three  hundred  and  fifty  to  three  hundred  and  seventy-five,  inclusive,  and  sections 
three  hundred  and  seventy-seven  to  three  hundred  and  seventy-nine,  inclusive,  is 
hereby  repealed  and  the  office  of  state  fire  marshal  and  all  offices  and  positions 
therein  abolished.  All  property,  books,  papers,  records  and  documents  pertaining 
to  the  office,  powers  and  duties  of  state  fire  marshal  in  the  possession  or  control  of 
such  officer  or  his  subordinates,  shall  be  delivered  on  demand  to  the  director  of 
the  state  library  and  by  him  kept  and  preserved  until  otherwise  provided  by  statute. 

f  3.  Section  two  of  chapter  four  hundred  and  fifty-three  of  the  laws  of  nineteen 
hundred  and  twelve,  entitled  "An  act  to  amend  the  insurance  law,  in  relation  to 
state  fire  marshal,"  is  hereby  repealed. 


INTEREST. 
L.  1913,  ch.  787  (B.,  C.  4b  G.'s  Con  sol.  Laws,  Vol.  7,  p.  1446). 

§  1.  Bonds  of  the  state,  after  this  section  as  hereby  amended  takes  ef- 
fect, issued  and  sold  pursuant  to  chapter  four  hundred  and  sixty-nine  of 
the  laws  of  nineteen  hundred  and  six,  as  amended  by  chapter  seven  hun- 
dred and  eighteen  of  the  laws  of  nineteen  hundred  and  seven,  for  the  im- 
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provement  of  highways,  chapter  two  hundred  and  ninety-eight  of  the  laws 
of  nineteen  hundred  and  twelve  for  constructing  and  improving  state  and 
county  highways,  chapter  sixty-six  of  the  laws  of  nineteen  hundred  and  ten, 
as  amended  by  chapter  one  hundred  and  eighty-six  of  the  laws  of  nineteen 
hundred  and  twelve,  for  improving  the  Erie  canal,  the  Oswego  canal  and 
the  Champlain  canal  and  the  procurement  of  the  lands  required  in  con- 
nection therewith,  chapter  one  hundred  and  thirty-nine  of  the  laws  of 
nineteen  hundred  and  ten  for  improving  the  Cayuga  and  Seneca  canals  and 
the  procurement  of  the  lands  required  in  connection  therewith,  or  chapter 
seven  hundred  and  forty-six  of  the  laws  of  nineteen  hundred  and  eleven 
for  furnishing  proper  terminals  and  facilities  for  barge  canal  traffic,  in- 
cluding the  acquisition  and  interchange  of  property  therefor,  shall  bear 
interest  at  the  rate  of  not  to  exceed  four  and  one-half  per  centum  per  an- 
num, notwithstanding  the  provisions  of  any  such  act  or  acts  fixing  or 
authorizing  a  different  rate.     {Amended  by  L.  1915,  ch.  2,  in  effect  Feb.  4, 
1915.) 

INTERNATIONAL  BRIDGE  COMPANY. 
L.  1857,  ch.  753.    Section  15a,  added  as  follows: 

§  15-a.  A  roadway  for  vehicles  and  a  pathway  for  pedestrians  shall 
be  constructed  upon  the  draw  across  Black  Bock  harbor  giving  a  passage- 
way over  said  draw  between  Squaw  Island  and  the  mainland  of  New 
York  state,  such  roadway  and  footpath  to  be  completed  and  ready  for  use 
by  January  first,  nineteen  hundred  and  sixteen,  and  in  case  of  the  failure 
of  said  corporation  or  its  successor  in  interest  so  to  complete  the  same  on 
or  before  said  date,  said  corporation  or  its  successor  in  interest  shall  be 
liable  to  a  penalty  of  fifty  dollars  per  day  for  each  day  that  it  shall  be  in 
default.  Such  penalty  may  be  sued  for  and  collected  by  the  attorney- 
general  in  any  court  of  competent  jurisdiction. 

Upon  the  completion  of  said  roadway  and  pathway,  said  company  may 
erect  toll  gates  and  fix  rates  of  toll  for  the  use  thereof,  but  no  greater  tolls 
than  the  following  shall  be  charged  for  the  use  of  the  said  roadway  or 
pathway;  for  every  foot  passenger,  three  cents  for  each  passenger  one 
way  or  five  cents  for  round  trip;  for  every  horse  and  rider,  five  cents; 
for  every  carriage,  except  as  hereinafter  expressly  provided,  with  horse 
or  horses  and  occupants,  ten  cents ;  for  every  automobile,  except  as  herein- 
after expressly  provided,  and  occupants,  ten  cents ;  for  loaded  wagons  and 
loaded  automobile  trucks  for  commercial  purposes,  two  cents  for  each  ton 
of  material  carried,  and  no  charge  for  empty  wagons  or  automobile  trucks 
Twed  for  commercial  purposes,  or  for  the  drivers  thereof.  (Added  by  L. 
1915,  ch.  666,  in  effect  May  22,  1915.) 

INVESTMENT  COMPANIES. 
Powers;  Banking:  L.,  §  293. 
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Code  Civ.  Pr.  f  1245a.  Current  docket  books. 

JITNEY  BUSSES. 
Jurisdiction  of  public  service  commissions,  Transportation  Corporations  L.,  ftft  25,  26. 

JUDGMEFrS. 
Code  of  Civil  Procedure. 

.  §  1245-a.  Current  docket  books. — The  county  clerk  of  New  York  county 
and  the  county  clerk  of  Bronx  county  must  keep  books  to  be  known  as  cur- 
rent docket  books.  Each  half  page  of  space  in  each  book  shall  be  con- 
secutively numbered  in  a  series  of  consecutive  numbers  for  each  year  and 
shall  be  devoted  to  one  action.  On  a  half  page  so  numbered  the  clerk  shall 
enter  the  title  of  the  action  having  the  same  consecutive  number  for  that 
year,  with  the  names  of  the  plaintiffs  and  defendants  and  attorneys  in 
full,  and  in  chronological  order  a  brief  description  of  each  paper  as  it  is 
filed,  together  with  the  date  of  filing  thereof,  also  the  verdict,  report  or 
decision,  if  any,  rendered  in  the  action  as  of  the  date  of  the  rendering 
thereof,  also  all  orders  and  judgments  in  the  action.  All  interlocutory  and 
provisional  proceedings,  and  proceedings  supplementary  to  execution,  shall 
be  entered  on  the  same  half  page  of  the  docket  as  the  action  out  of  which 
they  arise,  except  in  actions  where  the  entries  are  so  voluminous  as  to  re- 
quire one  or  more  additional  half  pages  of  space ;  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of  that  or  a 
subsequent  docket  book,  reference  thereto  being  entered  at  the  end  of  the 
first  and  all  additional  half  pages,  and  the  clerk  upon  entering  the  descrip- 
tion of  a  paper  filed  in  an  action  shall  enter  upon  its  front  page  and  op- 
posite the  title  caption  the  number  of  the  action  and  the  filing  date  and 
number  of  entry  of  the  paper.  There  shall  be  kept  an  alphabetical  index 
of  all  the  actions  entered  in  such  current  docket  books  during  any  year, 
which  index  shall  consist  of  two  sets  of  separate  volumes,  one  set  to  be 
designated  and  used  for  indexing  actions  wherein  the  plaintiff  or  plain- 
tiffs are  individuals,  including  all  individual  members  of  a  copartnership 
or  of  a  firm  doing  business  under  a  firm  name  or  style  as  stated  in  the  title 
of  the  action,  and  the  other  set  to  be  designated  and  used  for  indexing 
actions  wherein  the  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock 
company,  a  copartnership  or  a  firm  name  or  style  under  which  a  person 
or  persons  are  doing  business.  Each  of  such  sets  of  index  books  shall  have 
a  separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and  the  vol- 
umes designated  and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  individuals  shall  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order,  and  shall  have  the  designation  of  its  set  of 
books,  its  letter  and  the  year  or  years  of  its  entries  plainly  marked  on  its 
back  and  cover  and  on  every  page.  And  all  such  actions  shall  be  indexed 
in  such  index  volumes  according  to  all  the  plaintiffs  of  each  title,  in  the 
same  manner  as  it  is  provided  in  section  twelve  hundred  and  forty-five  that 
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judgment  debtors  shall  be  docketed  in  the  judgment  docket  books,  and  in 
every  case  the  serial  number  of  the  action  shall  be  entered  opposite  the 
name  indexed.    Within  three  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  supreme  court.  New  York  county,  or 
in  an  action  in  the  supreme  court,  Bronx  county,  or  in  an  action  in  the 
county,  court,  Bronx  county,  the  attorney  or  party  causing  the  same  to  be 
served  shall  file  said  process  with  proof  of  service  in  the  office  of  the 
clerk  who  has  custody  of  the  records  of  the  court  in  which  the  action  is 
brought.    The  said  clerk  shall,  upon  receipt  thereof,  stamp  the  same  upon 
its  front  page  with  a  certain  number  to  be  one  of  the  series  for  that  year, 
and  enter  in  the  current  docket  book,  on  the  half  page  bearing  the  same 
number,  the  names  of  the  parties  as  they  appear  on  said  process,  and  the 
name  and  address  of  the  attorney  who  issued  the  same.    And  the  at- 
torney or  party  causing  such  summons,  writ  or  original  process  to  be  served 
shall,  upon  demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a 
paper  with  the  title  of  the  action,  and  the  name  and  address  of  the  at- 
torney or  party  who  made  or  caused  the  service  to  be  made.    All  papers 
in  the  action  shall  bear  the  same  number  and  year  as  the  summons,  writ 
or  other  original  process,  which  number  shall  constitute  a  part  of  the  title 
of  such  action.    All  original  papers  in  the  action,  with  proof  or  admission 
of  their  service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  on  the  summons,  writ 
or  other  original  process.    All  papers  to  be  hereafter  filed  with  the  clerk 
of  New  York  county,  or  with  the  clerk  of  Bronx  county  must  be  flat  and 
filed  flat.    The  word  "action"  as  used  in  this  section  shall  mean  "action 
or  special  proceeding.' '    Whenever  a  paper  pertaining  to  any  action  begun 
prior  to  the  passage  of  this  act  is  filed  in  the  office  of  the  clerk  who  has 
custody  of  the  records  of  the  court  in  which  the  action  is  pending  the  clerk 
shall  upon  receipt  of  such  paper  stamp  the  same  upon  the  front  page  with 
a  certain  number,  to  be  one  of  a  series  of  consecutive  numbers  for  the  year 
in  which  said  action  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and  the  name 
and  address  of  the  attorney  who  filed  the  paper,  in  the  same  manner  as  if 
such  paper  were  the  original  summons,  writ  or  other  process  in  such  action ; 
and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp  or  indorse  that 
number  upon  every  paper  in  that  action  theretofore  filed  in  his  office  and 
shall  enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book  in 
the  same  manner  as  if  such  docketing  had  been  begun  with  the  first  paper 
in  such  action.    And  all  such  entries  in  such  docket  books  of  actions  begun 
prior  to  the  passage  of  this  act  shall  be  indexed  in  separate  volumes  for 
each  letter  of  the  alphabet,  and  for  corporations,  a  joint  stock  company, 
a  copartnership  or  a  person  or  persons  doing  business  under  a  firm  name 
or  style,  as  hereinbefore  provided,  in  the  same  manner  as  actions  begun 
after  the  passage  of  this  act  are  hereinbefore  directed  to  be  indexed. 
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Whenever  an  action  is  transferred  to  another  court,  or  the  place  of  trial 
changed,  the  clerk  to  whom  the  papers  in  such  action  are  delivered  shall 
enter  in  the  current  docket  book  in  which  he  makes  entries  copies  of  all 
entries  theretofore  made  in  said  action,  and  shall  continue  to  make  sub- 
sequent entries  therein  in  the  same  manner  as  if  the  process  had  originally 
been  filed  with  him.  All  papers  numbered  and  docketed  as  herein  directed 
shall  be  filed  together ;  and  on  the  entry  of  final  judgment  in  any  action  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the  dates  on 
which  they  were  filed  and  shall  be  fastened  or  bound  together  flat  with  the 
judgment-roll  and  so  filed.  The  county  clerk  of  New  York  county  shall 
appoint,  subject  to  the  rules  of  the  state  civil  service  commission,  such  sub- 
ordinates as  may  be  necessary  for  the  work  required  to  be  done  in  his 
office  under  the  provisions  of  this  act,  and  shall  designate  the  positions  and 
fix  the  compensation  of  such  subordinates,  subject  to  the  approval  of  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certificates  of  in- 
debtedness to  an  amount  sufficient  to  provide  for  the  payment  of  the  sal- 
aries of  such  subordinates  during  the  year  nineteen  hundred  and  twelve, 
which  shall  be  a  charge  against  the  county  of  New  York,  and  an  amount 
sufficient  to  pay  and  discharge  the  certificates  so  issued  shall  be  included  in 
the  budget  made  by  said  board  of  estimate  and  apportionment  for  the 
year  nineteen  hundred  and  thirteen.  (Amended  by  L.  1915,  ch.  567,  in 
effect  May  10,  1915.) 

§  1275.  Statement  to  be  filed,  and  judgment  entered. — At  any  time 
within  three  years  after  the  statement  is  verified,  it  may  be  filed  with  the 
county  clerk  of  the  county  of  which  the  defendant  was  a  resident  at  the 
time  of  making  such  statement,  or,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  two  thousand  dollars,  exclusive  of  interest  from 
the  time  of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York,  provided,  however,  that  the  defendant  at  time  of  making 
such  statement  was  a  resident  of  the  city  of  New  York.  Thereupon  the 
clerk  must  enter,  in  like  manner  as  a  judgment  is  entered  in  an  action, 
a  judgment  for  the  sum  confessed,  with  costs,  which  he  must  tax,  to  the 
amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an  action.  If 
the  statement  is  filed  with  a  county  clerk,  the  judgment  must  be  entered  in 
the  supreme  court;  if  it  is  filed  with  the  clerk  of  another  court,  specified 
in  this  section,  the  judgment  must  be  entered  in  the  court  of  which  he  is 
clerk.  But  a  judgment  shall  not  be  entered  upon  such  a  statement,  after 
the  defendant's  death.  (Amended  by  L.  1915,  ch.  639,  in  effect  Sept. 
1,  1915.) 
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(L.  1909,  ch.  36.) 

^  22.    Judge  not  to  decide  question  argued  during  his  absence. 

fcight  of  litigant  to  have  ease  determined  by  Judge  who  heard  the  testimony. — 
Smith  v.  State  (1915),  214  N.  Y.  140. 

§  31.    Examining  physicians. — In  a  criminal  action  or  proceeding  or 
\  in  a  special  proceeding  instituted  by  the  state  writ  of  habeas  corpus  or 

certiorari  to  inquire  into  the  cause  of  detention,  in  which  the  soundness  of 
mind  of  a  person  is  in  issue,  the  court  in  which  or  the  judge  or  justice  be- 
fore whom  the  action  or  special  proceeding  is  pending  may  appoint  not 
more  than  three  disinterested  competent  physicians  to  examine  such 
person  as  to  his  soundness  of  mind  at  the  time  of  the  examination.  Any 
such  examining  physician  may  be  sworn  as  a  witness  at  the  instance  of  any 
party  to  the  action  or  proceeding.  The  compensation  of  such  examining 
physician  for  making  such  examination  and  testifying,  when  certified  by 
the  presiding  judge  or  justice  of  the  court  or  judge  or  justice  making 
the  appointment,  shall  be  paid  out  of  any  funds  available  for  the  payment 
of  and  in  the  same  manner  as  other  court  expenses.  (Added  by  L.  1915, 
cfc.  295,  in  effect  Apr.  14,.  1915.) 

§  70.  Judicial  departments. — The  state  is  hereby  divided  into  four  ju- 
dicial departments.  The  first  department  shall  consist  of  the  counties  em- 
braced within  the  first  judicial  district;  the  second  department  shall  con- 
sist of  the  counties  embraced  within  the  present  second  and  ninth  judicial 
districts;  the  third  department  shall  consist  of  the  counties  embraced 
within  the  present  third,  fourth  and  sixth  judicial  districts;  the  fourth 
department  shall  consist  of  the  counties  embraced  within  the  present  fifth, 
seventh  and  eighth  judicial  districts.     (Amended  by  L,  1915,  ch.  475,  in 

§  84.    Designation  of  special  and  trial  terms. 

Filing  and  publication  of  appointment  of  extra  trial  term. — There  is  no  require- 
ment that  a  copy  of  an  appointment  of  an  extra  or  additional  trial  term  by  the 
Appellate  Division,  under  the  provisions  of  this  section  must  be  filed  with  the 
secretary  of  state.  Nor  is  notice  of  such  appointment  required  to  be  published  by 
section  33  of  the  Executive  law.    People  v.  Duffy  (1914),  212  N.  Y.  57. 

§  88.  Admission  to  and  removal  from  practice  by  appellate  division. 
—Subd.  5  amended  by  L.  1915,  ch.  475,  in  effect  May  3,  1915,  as  follows: 

'■  The  presiding  justice  of  the  appellate  division  to  which  charges  of 
Professional  misconduct  against  an  attorney  and  counsellor  at  law  have 
"^u  presented,  may  make  an  order  directing  the  expenses  of  such  pro- 
ceedings, and  the  necessary  costs  and  disbursements  of  the  petitioner  in 
prosecuting  such  charges,  including  also  in  a  county  wholly  within  a  city 
tite  expense  of  a  preliminary  investigation  in  relation  to  such  charges,  to 
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§  88.  Attorneys;  removal  from  practice.  L.  1915,  ch.  475. 

be  paid  by  the  county  treasurer  of  a  county  within  the  judicial  depart- 
ment, which  expenses  shall  be  a  charge  upon  such  county. 

Duty  of  Appellate  Division  to  protect  attorneys  against  unjustiiable  and  malicious 
attacks;  proceeding  for  professional  misconduct  dismissed. — It  is  as  much  the  duty 
of  the  Appellate  Division  to  protect  lawyers  against  unjustifiable  and  malicious 
attacks  upon  their  integrity,  and  to  prevent  the  use  of  charges  of  professional  mis- 
conduct to  enforce  claims  against  members  of  the  profession,  as  it  is  to  discipline 
attorneys  who  have  been  guilty  of  misconduct  Where,  upon  the  presentation  of 
charges  against  a  reputable  firm  of  attorneys,  based  upon  their  alleged  professional 
misconduct  more  than  twenty  years  ago,  in  defrauding  the  petitioner  out  of  a  plan 
to  carry  on  the  business  of  mortgage  insurance  which  he  claims  he  had  Intrusted 
to  them  for  the  purposes  of  incorporation,  it  appears  that  the  petitioner  had  sued 
the  attorneys  to  recover  damages  for  their  alleged  misconduct,  and  that  his  com- 
plaint was  dismissed  more  than  ten  years  ago,  upon  the  ground  that  there  was  no 
cause  of  action;  that  this  decision  was  affirmed  by  the  Court  of  Appeals,  and  the 
defendants  deny  all  the  charges  and  plead  the  prior  action  against  them  and  the 
petitioner's  reply  thereto  presents  no  new  facts  which  are  material,  the  proceeding 
should  be  dismissed.  Matter  of  Whitridge  (1914),  162  App.  Div.  884,  146  N.  Y. 
Supp.  336. 

Attorney  at  law  disbarred  for  representing  to  a  client  that  a  bond  and-  mortgage 
which  he  induced  him  to  purchase  was  a  first  mortgage  when  in  fact  to  the  knowl- 
edge of  the  attorney  it  was  subject  to  a  prior  mortgage  which  was  not  recited  in 
the  mortgage  drawn  by  him  and  sold  to  the  client,  for  pleading  a  false  defense  to 
an  action  to  foreclose  the  mortgage,  and  for  committing  perjury  before  the  referee. 
Matter  of  Thorn  (1914),  164  App.  Div.  151,  149  N.  Y.  Supp.  507;  for  converting  to 
his  own  use  moneys  placed  in  his  hands  to  be  expended  for  the  support  of  the 
illegitimate  child  of  a  client,  Matter  of  Levien  (1915),  165  App.  Div.  883,  151  N.  Y. 
Supp.  279;  for  defrauding  his  client  and  testifying  falsely  before  the  referee,  Mat- 
ter of  Nichols  (1914),  165  App.  Div.  901,  N.  Y.  Supp.  ;  for  professional 

misconduct  in  appropriating  to  his  own  use  moneys  intrusted  to  him  by  his  client 
for  expenses  and  disbursements  in  the  defense  of  her  son  on  trial  for  murder,  and 
for  paying  a  portion  of  the  money  to  witnesses  to  prevent  them  from  giving  infor- 
mation to  the  district  attorney,  Matter  of  Hartridge  (1914),  162  App.  Div.  877, 
146  N.  Y.  Supp.  421;  for  misappropriating  moneys  collected  by  him,  Matter  of 
Peinblatt  (1914),  162  App.  Div.  896,  146  N.  Y.  Supp.  304;  for  misappropriation  of 
property  and  money  of  his  clients,  Matter  of  Jones  (1914),  163  App.  Div.  880,  147 
N.  Y.  Supp.  583;  for  false  statements  to  and  general  neglect  of  his  clients'  interests, 
misapplication  of  moneys,  and  charges  for  services  never  performed,  Matter  of 
Robinson  (1914),  163  App.  Div.  844,  147  N.  Y.  Supp.  103;  for  professional  miscon- 
duct in  misappropriating  moneys  intrusted  to  him  by  clients,  Matter  of  Lewis 
(1914),  165  App.  Div.  426,  150  N.  Y.  Supp.  753;  for  inducing  a  client  to  make  a 
loan  to  be  secured  by  a  mortgage  to  be  drawn  by  him  while  concealing  from  her 
the  fact  that  the  property  was  already  incumbered  by  prior  mortgages  and  for 
participating  in  having  the  prior  mortgages  recorded  before  that  to  be  drawn  by 
him,  and  for  turning  the  money  loaned  over  to  his  father  who  converted  the  same. 
Matter  of  Burlando  (1915),  165  App.  Div.  777,  151  N.  Y.  Supp.  181;  for  professional 
misconduct  in  advising  and  procuring  a  client  to  Improperly  invest  trust  funds  in 
a  real  estate  speculation;  in  making  false  representations  to  a  client  by  which  he 
obtained  money  from  him,  and  in  misappropriating  moneys  given  to  him  by  a 
client  for  investment.  Matter  of  Weill  (1914),  165  App.  Div.  675,  150  N.  Y. 
Supp.  802. 

Disbarment  for  inducing  witness  to  remain  out  of  state. — Where  an  attorney  at 
law,  representing  a  person  charged  with  a  felony  in  receiving  a  bribe,  pays  money 
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General  rules  of  practice.  I  94. 

to  the  attorney  of  the  person  who  paid  the  bribe,  and  who  had  been  subpoenaed  as  a 
witness,  for  the  purpose  of  inducing  him  to  remain  without  the  State  until  the 
charges  have  been  dismissed,  is  guilty  of  professional  misconduct  calling  for  dis- 
barment   Matter  of  Rouss  (1914),  162  App.  Div.  496,  147  N.  T.  Supp.  713. 

Disbarment;  power  of  review  in  Court  of  Appeals. — When  the  Appellate  Division 
has  found  an  attorney  guilty  of  gross  unprofessional  conduct  and  has  decreed  his 
disbarment,  the  power  of  review  in  the  Court  of  Appeals  is  limited  to  the  consider- 
ation of  the  single  question  whether  the  finding  of  the  guilt  has  any  evidence  to 
sustain  it    Matter  of  Flannery  (1914),  212  N.  Y.  (Mem.). 

Attorney  at  law  suspended,  for  one  year,  Matter  of  La  Far  (1914),  164  App.  Div. 
931,  149  N.  Y.  Supp.  435;  for  misappropriating  moneys  collected  for  his  client, 
Blatter  of  Birdseye  (1914),  165  App.  Div.  898;  suspended  for  fraud  in  connection 
with  a  bankruptcy  proceeding,  Matter  of  Kopf  (1914),  165  App.  Div.  900;  for  pro- 
curing a  conveyance  of  property  upon  which  a  mortgage  was  about  to  be  fore- 
closed to  persons  who  had  no  interest  in  the  property  so  as  to  delay  the  fore- 
closure, in  violation  of  section  1170  of  the  Penal  Law,  making  it  a  misdemeanor  to 
become  a  party  to  a  conveyance  of  real  estate  with  intent  to  defraud  creditors  or 
other  persons,  etc.,  Matter  of  Jaffe  (1914),  164  App.  Div.  153,  149  N.  Y.  Supp.  505; 
for  abuse  of  process  in  that  he  harassed  a  defendant  by  four  actions  brought  in 
favor  of  the  same  plaintiff,  based  on  breach  of  promise  to  marry,  seduction,  rape, 
sodomy,  etc.,  and  caused  the  arrest  of  the  defendant  in  a  civil  and  in  a  criminal 
action  and  delayed  service  of  process  in  the  criminal  action  until  the  defendant 
was  about  to  sail  for  Europe,  when  he  caused  the  papers  to  be  delivered  to  the 
defendant  on  the  steamship  after  it  had  sailed.  Matter  of  Krause  (1915),  165 
App.  Div.  771,  151  N.  Y.  Supp.  299. 

Effect  of  suspension. — The  suspension  of  an  attorney  from  practice  does  not  pre- 
vent him  from  continuing  to  act  in  person  in  am  action  wherein  he  is  plaintiff. 
Matter  of  Secured  Holdings  Corporation  (1915),  88  Misc.  706,  151  N.  Y.  Supp.  422. 
Attorney  at  law  censured;  professional  misconduct  in  bankruptcy  proceedings. — 
An  attorney  censured  for  his  lack  of  frankness  to  the  attorneys  for  creditors  who 
employed  him,  and  for  failure  to  inform  them  that  he  had  an  office  with  the  attor- 
ney for  the  bankrupt,  and  had  discussed  with  him  the  bankrupt's  affairs.  Attor- 
neys will  be  held  to  the  strictest  accountability  for  the  utmost  good  faith  in  bank- 
ruptcy proceedings,  and  any  suppression  of  information  which  would  influence  the 
action  of  creditors,  or  any  collusive  action  which  results  in  fraudulent  misappro- 
priation of  the  bankrupt's  property,  will  be  treated  as  serious  professional  miscon- 
duct requiring  discipline.  Matter  of  Lichtenberg  (1914),  164  App.  Div.  560,  150 
N.  Y.  Supp.  7. 

Attorney  at  law  censured  for  misappropriating  money  of  his  client,  Matter  of 
Karliner  (1914),  163  App.  Div.  881,  147  N.  Y.  Supp.  563;  Matter  of  Maged  (1914), 
163  App.  Div.  880,  147  N.  Y.  Supp.  562;  for  failure  to  pay  over  moneys  collected  for 
a  considerable  period,  Matter  of  Lampke  (1914),  165  App.  Div.  899,  149  N.  Y. 
Supp.  622;  for  deceptive  methods  in  foreclosure  proceeding,  Matter  of  Stoddard 
(1914),  165  App.  Div.  902,  149  N.  Y.  Supp.  585. 

Attorney  at  law  formally  reprimanded  for  presenting  excessive  bill  of  costs. 
Matter  of  Zorinsky  (1914),  163  App.  Div.  960,  148  N.  Y.  Supp.  417. 

§  94.    General  rules  of  practice. 

A  rule  of  practice  must  not  be  inconsistent  with  the  Code  of  Civil  Procedure. — 
U  Is  inconsistent  when  it  endeavors  to  establish  an  additional  mode  of  waiver  of  a 
Jury  trial  founded  on  a  time  limitation  not  contained  in  the  Code  itself.  Hence 
rote  31  of  the  General  Rules  of  Practice,  requiring  a  party  desiring  to  have  a  trial 
ty  Jury,  to  give  notice  by  motion  therefor  within  twenty  days  after  issue  joined  or 
the  right  to  trial  by  jury  is  waived,  is  not  valid  when  applied  to  the  trial  of  the 
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Clerks  and  attendants. 


L.  1915,  ch.  475. 


issues  of  adultery  in  an  action  for  absolute  divorce.    Moot  v.  Moot  (1915),  214 
N.  T.    204,  affg.  164  App.  Div.  525. 

§  97.  Designation  of  daily  law  journal  by  justices  of  appellate  division 
in  first  department. — The  justices  of  the  appellate  division  in  the  first  de- 
partment, or  a  majority  of  them,  shall  be  vested  with  and  shall  exercise 
from  time  to  time  all  the  powers  heretofore  conferred  by  law  upon  the 
presiding  justice  of  the  supreme  court  of  the  first  judicial  department,  the 
chief  judge  of  the  court  of  common  pleas  in  and  for  the  city  and  county 
of  New  York,  the  chief  judge  of  the  superior  court  of  the  city  of  New  York 
and  the  chief  justice  of  the  marine,  now  city,  court  of  the  city  of  New 
York,  or  a  majority  of  them,  to  designate  a  daily  law  journal,  published 
in  the  first  judicial  department,  in  which  shall  be  published  all  calendars 
of  the  courts  of  record  in  and  for  the  first  judicial  department,  together 
with  every  notice  and  advertisement  of  judicial  proceedings  which  shall 
be  required  to  be  published  in  one  or  more  papers  in  the  said  first  judicial 
department.     {Amended  by  L.  1915,  ch.  475,  in  effect  May  3,  1915.) 

§  104-a.  Clerks  and  attendants  of  appellate  term  in  second  department. — 
The  justices  of  the  appellate  division  of  the  supreme  court  in  the  second 
department,  or  a  majority  of  them,  are  authorized  to  appoint  in  their 
discretion,  and  to  remove  at  pleasure,  for  the  appellate  term  of  the  su- 
preme court  in  the  second  department,  a  chief  clerk,  one  deputy  clerk  and 
one  confidential  clerk  and  stenographer  and  not  to  exceed  three  attend- 
ants, and  from  time  to  time  to  fix  their  salaries  or  compensation,  which 
shall  not  exceed  for  the  chief  clerk  four  thousand  dollars  per  annum,  for 
the  deputy  clerk  three  thousand  five  hundred  dollars  per  annum,  for  the 
confidential  clerk  and  stenographer  three  thousand  dollars  per  annum, 
and  for  the  attendants  the  salaries  now  allowed  by  law  to  attendants  in 
the  supreme  court  in  Kings  county;  and  the  board  of  estimate  and  ap- 
portionment of  the  city  of  New  York  is  authorized  and  empowered  to 
provide  the  means  to  pay  such  salaries  or  compensation,  and  all  other 
expenses  of  such  appellate  term ;  provided,  however,  that  the  present  chief 
clerk,  deputy  clerk,  confidential  clerk  and  stenographer,  and  attendants 
of  such  appellate  term  shall  be  continued  in  office  until  their  respective 
terms  shall  expire.     (Added  by  L.  1915,  ch.  182,  in  effect  Sept.  1,  1915.) 

§  107.  Power  of  justices  of  appellate  division  in  first  department  to 
appoint  special  deputy  clerks  for  each  part  or  term  of  the  supreme  court 
in  the  first  judicial  distict. — The  justices  of  the  appellate  division  of  the 
supreme  court  in  the  first  department,  or  a  majority  of  them,  shall  ap- 
point and  at  pleasure  remove,  for  *ach  part  or  term  of  the  supreme  court 
in  the  first  judicial  district  a  special  deputy  clerk  of  the  supreme  court, 
and  all  necessary  assistants  to  each  of  such  special  deputies.  (Amended 
by  L.  1915,  ch.  475,  m  effect  May  3, 1915.) 


JUDICIARY  LAW.  287 


L.  1915,  ch.  557.        Appellate  division;  retirement  of  employees.       $|  110,111,117. 

§  110.  Appointment  of  typewriters  by  justices  of  appellate  division  in 
first  and  second  departments. — The  justices  of  the  appellate  division  of  the 
supreme  court  in  the  first  department  or  a  majority  of  them,  may  appoint, 
and  at  pleasure  remove,  one  or  more  typewriters,  as  shall  be  necessary, 
either  male  or  female,  for  the  appellate  division  of  the  first  department  or 

for  the  special  and  trial  terms  of  the  supreme  court  in  the  first  judicial 

district. 
The  justices  of  the  appellate  division  of  the  supreme  court  in  the  second 

judicial  department,  or  a  majority  of  them,  may  appoint,  and  at  pleasure 

remove,  two  typewriter  operators.     (Amended  by  L.  1915,  ch.  475,  in  effect 

May  3,  1915.) 

§  111.  Appointment  of  attendants  by  justices  of  appellate  division. — 
Subd.  2,  as  amended  by  L.  1910,  ch.  325,  amended  by  L.  1915,  ck.  376,  in 
effect  Apr.  26,  1915,  as  follows: 

2.  The  justices  of  the  appellate  division  of  the  supreme  court  in  the 
second  judicial  department  are  authorized  to  appoint  and  at  pleasure 
remove  nine  attendants.  With  the  consent  of  the  justices  of  the  supreme 
court  resident  in  any  county  in  the  said  department,  or  a  majority 
thereof,  and  of  the  justices  of  the  said  appellate  division,  or  a  majority 
thereof,  any  regularly  appointed  attendant  of  the  trial  or  special  term  of 
the  supreme  court  in  said  department  may  be  transferred  thereto  as  such 
attendant. 

§  117.  Retirement  of  employees  by  the  appellate  division  of  second  de- 
partment.— The  appellate  division  of  the  supreme  court  of  the  second  de- 
partment is  hereby  authorized  in  its  discretion  to  retire  any  clerk,  assistant 
clerk,  stenographer,  interpreter,  librarian  or  attendant  who  shall  have 
served  as  such  in  the  supreme  court  in  and  for  the  second  or  ninth  judicial 
districts  or  in  any  court  which  has  been  consolidated  with  the  said  supreme 
court  and  who  shall  have  become  physically  or  mentally  incapacitated  for 
the  further  performance  of  the  duties  of  his  position,  provided  such  ser- 
vice jn  one  or  more  of  such  positions  has  continued  for  a  period  of  twenty- 
five  years  or  more;  or  any  honorably  discharged  soldier  or  sailor  of  the 
civil  war  serving  as  such  clerk,  assistant  clerk,  stenographer,  interpreter, 
librarian  or  attendant  who  at  the  time  of  such  retirement  shall  have  served 
continuously  for  a  period  of  fifteen  years  and  who  shall  have  reached  the 
age  of  seventy  years.  Any  person  retired  from  service  pursuant  to  this 
section  shall  be  paid  an  annual  sum  or  annuity  to  be  determined  by  the 
appellate  division  of  the  second  department  not  exceeding  one-half  of  the 
average  amount  of  his  annual  salary  or  compensation  for  a  period  of  two 
years  preceding  the  time  of  such  retirement.  Such  annuity  shall  be  paid 
in  equal  monthly  instalments  during  the  lifetime  of  the  person  so  retired, 
and  the  amount  thereof  shall  otherwise  be  collected  and  paid  in  the  same 
maimer  as  the  salary  or  compensation  of  such  person  was  required  to  be 
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collected  and  paid  at  the  time  of  such  retirement.     (Added  by  L.  1913,  ch. 
185  md  amended  by  L.  1915,  ch.  557,  in  effect  May  8,  1915.) 

§  117.  Ex-justices  of  the  city  court  of  the  city  of  Hew  York  to  act  as 
referees. — The  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment may  from  time  to  time  appoint  any  justice  or  justices  or  any  former 
justice  or  justices  of  the  city  court  of  the  city  of  New  York  who  shall  have 
served  as  a  justice  of  such  court  for  sixteen  years  or  more  and  who  after 
such  service  shall  have  retired  or  who  shall  hereafter  retire  from  his  or 
their  said  office,  by  expiration  of  term  or  resignation,  as  official  referee  or 
referees,  for  the  term  of  his  or  their  life.  To  any  of  such  official  referees 
upon  taking  the  constitutional  oath  of  office  may  be  referred  any  action, 
matter  or  proceeding  pending  in  the  supreme  court,  the  surrogate's  court 
of  the  county  of  New  York  and  the  city  court  of  the  city  of  New  York, 
which  may  now  or  hereafter  be  referable  pursuant  to  law  and  in  which  the 
justice  or  surrogate  making  the  order  of  reference  shall  deem  that  for  any 
reason  the  expense  of  such  reference  should  not  be  borne  by  the  parties 
to  such  action,  matter  or  proceeding.  The  county  of  New  York  in  the 
case  of  official  referees  herein  provided  for  appointed  by  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department  shall  pay 
as  compensation  to  each  of  the  official  referees  appointed  pursuant  to  this 
section  who  shall  have  taken  the  constitutional  oath  of  office  a  sum  to  be 
fixed  by  the  justices  of  the  appellate  division  of  the  supreme  court  in  the 
first  department  not  exceeding  seven  thousand  five  hundred  dollars  per 
annum  payable  in  equal  monthly  installments  and  such  referee  or  referees 
shall  not  charge  or  receive  from  the  parties  to  an  action,  matter  or  pro- 
ceeding referred,  any  fee  or  compensation  for  any  service  rendered  as 
such  referee,  but  may  charge  such  parties  with  any  disbursements  actually 
incurred  by  him  or  them  in  the  performance  of  his  or  their  duties  as  such 
referee,  provided  the  same  be  allowed  by  the  court.  If  the  services  of  a 
stenographer  should  be  required  in  the  action,  matter  or  proceeding  so  re- 
ferred to  such  official  referee,  such  stenographer  shall  be  selected  by  said 
referee  from  the  official  stenographers  of  the  court  out  of  which  the  order 
of  reference  issues,  and  the  parties  to  the  action,  matter  or  proceeding  shall 
not  be  required  to  pay  any  of  the  fees  of  such  stenographer  for  taking  the 
testimony  or  furnishing  one  copy  thereof  to  the  referee.  (Added  by  L. 
1913,  ch.  722,  and  amended  by  L.  1915,  ch.  270,  in  effect  Apr.  13,  1915.) 

§  156.  Records  kept  by  special  deputy  clerks  shall  be  part  of  records 
of  supreme  court. — The  minutes  of  the  part  or  term  of  the  supreme  court 
to  which  any  of  the  special  deputy  clerks  appointed  as  provided  in  section 
one  hundred  and  seven  of  this  chapter,  is  assigned  by  the  justices  of  the 
appellate  division  of  the  supreme  court  in  the  first  department,  or  by  the 
presiding  justice  thereof,  kept  by  him  and  the  records  kept  by  the  su- 
preme court  jury  clerk  in  the  first  judicial  district,  shall  be  a  part  of  the 
records  of  the  supreme  court. 
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The  minutes  and  records  kept  by  the  special  deputy  clerks  to  the  clerk 
of  a  county  containing  a  city  having  a  population  of  not  less  than  three 
hundred  thousand  and  not  more  than  one  million  wholly  within  the 
county  shall  be  part  of  the  records  of  the  supreme  court.  (Amended  by 
L.  1915,  ch.  475,  in  effect  May  3,  1915.) 

§  160.    Appointment  of  clerks  in  certain  judicial  districts. 

The  term  of  office  of  a  olerk  of  a  Justice  of  the  Supreme  Court  of  the  First  Judicial 
District  is  coterminous  with  the  term  of  the  appointing  justice,  and  expires  upon 
his  resignation.  People  ex  rel.  Murphy  v.  Prendergast  (1914),  165  App.  Div.  186, 
150  N.  Y.  Supp.  329. 

§  197.  Appointment  of  stenographers  of  county  courts. — Subd.  1 
amended  by  L.  1915,  ch.  91,  in  effect  Mch.  19, 1915,  as  follows: 

1.  The  county  judge  in  either  of  the  counties  of  Livingston,  Onondaga 
or  Cortland,  where  issues  of  fact  are  triable,  may  employ  a  stenographer 
to  take  stenographic  notes  upon  trial  thereat. 

§  252.    Clerks  not  to  receive  fees  except  as  prescribed  by  law. 

See  Matter  of  Willett  v.  Devoy  (1914),  163  App.  Div.  553,  556,  148  N.  Y. 
Supp.  1002. 

§  275.  Salary  of  special  deputy  clerks  appointed  by  justices  of  appellate 
division  of  first  department. — The  compensation  to  be  paid  to  each  person 
appointed  a  special  deputy  clerk  as  provided  by  section  one  hundred  and 
seven  of  this  chapter,  by  the  justices  of  the  appellate  division  in  the  first 
department  or  designated  a  supreme  court  jury  clerk  id  the  first  judicial 
district  by  said  justices  shall  be  fixed  by  said  appellate  division  not  to  ex- 
ceed four  thousand  dollars  per  annum  for  the  special  deputy  clerk  as- 
signed to  part  one  of  the  special  term  known  as  a  calendar  clerk  of  special 
term  part  one;  and  not  to  exceed  four  thousand  dollars  per  annum  for 
the  special  deputy  clerk  assigned  to  part  two  of  the  special  term  known 
as  the  ex  parte  clerk ;  and  not  to  exceed  four  thousand  dollars  per  annum 
for  the  special  deputy  clerk  assigned  to  part  three  of  the  special  term 
known  as  special  term  calendar  clerk;  and  four  thousand  dollars  per  an- 
num for  the  special  deputy  clerk  assigned  to  part  two  of  the  trial  term 
known  as  the  trial  term  calendar  clerk;  and  not  to  exceed  four  thousand 
dollars  per  annum  for  the  special  deputy  clerk  designated  to  be  supreme 
court  jury  clerk;  and  not  to  exceed  four  thousand  dollars  per  annum  for 
the  special  deputy  clerk  assigned  to  the  appellate  term;  and  not  to  exceed 
three  thousand  five  hundred  dollars  per  annum  for  each  of  the  other  special 
deputy  clerks  and  not  to  exceed  two  thousand  five  hundred  dollars  per  an- 
num for  each  of  the  assistants  to  such  special  deputy  clerks.  (Amended 
by  L.  1911,  ch.  363,  and  L.  1915,  ch.  475,  in  effect  May  3,  1915.) 

§  315.  Fees  of  supreme  court  stenographer  for  services  performed  at  re- 
quest of  official  referees. — The  fees  of  a  supreme  court  stenographer  for 
taking  testimony  or  furnishing  one  copy  thereof,  as  provided  by  section 
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one  hundred  and  sixteen  of  this  chapter,  when  required  by  an  official  ref- 
eree shall  be  at  the  rate  of  ten  cents  a  folio,  to  be  paid  by  the  county  of 
New  York  where  the  official  referee  has  been  appointed  by  the  appellate 
division  in  the  first  department;  and  by  the  county  in  which  the  action 
or  proceeding  is  pending,  where  the  official  referee  has  been  appointed  by 
the  appellate  division  in  the  second  department.  (Amended  by  L.  1915, 
ch.  244,  in  effect  Apr.  5,  1915.) 

§  318.  Stenographers  of  county  courts. — Subd.  4,  as  amended  by  L. 
1914,  ch.  501,  amended  by  L.  1915,  ch.  206,  in  effect  Apr.  5, 1915,  as  follows: 

4.  Each  of  the  stenographers  appointed  in  the  county  'court  of  Albany, 
Kings,  Queens,  Richmond  and  Bronx  counties  as  prescribed  in  section  one 
hundred  and  ninety-seven  of  this  chapter,  may,  with  the  consent  of  the 
county  judge,  or  judges,  appoint  an  assistant  stenographer,  to  aid  him  in 
the  discharge  of  his  duties,  whose  compensation  shall  be  paid  by  the  stenog- 
rapher appointing  him,  and  is  not  a  county  charge. 

§  319.  Compensation  of  stenographers  of  county  courts. — Subd.  1, 
amended  by  L.  1915,  ch.  91,  in  effect  Mch.  19,  1915,  as  follows: 

1.  The  stenographer  of  the  county  court  of  each  of  the  counties  of  Liv- 
ingston, Onondaga  and  Cortland,  is  entitled  to  a  compensation,  to  be 
certified  by  the  judge,  not  exceeding  ten  dollars  for  each  day's  attendance 
at  the  request  of  the  judge.  The  stenographer's  compensation  is  a  charge 
upon  the  county,  and  in  the  county  of  Livingston  may  be  audited,  allowed 
and  paid  as  other  county  charges;  and  in  the  counties  of  Onondaga  and 
Cortland  must  be  paid  by  the  county  treasurer  on  an  order  of  the  court, 
granted  on  the  affidavit  of  the  stenographer,  and  the  certificate  of  the 
judge  that  the  services  were  rendered. 

§  347.  Compensation  of  attendants  of  appellate  division  in  third  and 
fourth  departments. — Each  of  the  attendants  appointed  by  the  justices  of 
the  appellate  division  of  the  third  department  shall  receive  a  compensation 
to  be  fixed  by  the  justices,  not  exceeding  eighteen  hundred  dollars  a  year 
payable  monthly,  but  the  compensation  of  all  such  attendants  shall  not 
exceed  in  the  aggregate  thirty-six  hundred  dollars.  Each  of  the  attend- 
ants appointed  by  the  justices  of  the  appellate  division  of  the  fourth  de- 
partment shall  receive  a  compensation  of  eighteen  hundred  dollars  per 
year,  payable  monthly.  Such  attendants  shall  also  be  entitled  to  receive 
their  traveling  expenses  to  and  from  their  homes  to  the  place  where  said 
sessions  are  held,  not  exceeding  once  in  each  term.  The  compensation  of 
the  attendants  shall  be  paid  by  the  comptroller  of  the  state  upon  the  cer- 
tificate of  the  presiding  justice  of  the  department.  (Amended  by  L.  1910, 
ch.  304,  L.  1912,  ch.  376,  and  L.  1915,  ch.  242,  in  effect  Apr.  7,  1915.) 

§  410.  Court  officers  and  attendants. — The  justice  or  justices  of  the  su- 
preme court,  residing  in  Rockland  county,  may  appoint,  and  at  pleasure 
remove,  a  court  officer  or  attendant,  to  attend  at  the  judge's  chambers  in 
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such  county,  and  the  special  terms  of  the  supreme  court,  held  at  such 
chambers;  such  court  officer  or  attendant  to  receive  a  salary  to  be  fixed 
by  such  resident  justice,  or  justices,  not  exceeding  six  hundred  dollars  per 
annum,  to  be  paid  monthly  by  the  county  treasurer  of  such  county,  upon 
the  certificate  of  such  justice  or  justices.  (Added  by  L.  1915,  ch.  148,  in 
effect  Mch.  30,  1915.) 

§  474.    Compensation  of  attorney  or  counsellor. 

Client  is  not  obligated  to  continue  lawsuit  nor  is  he  liable  for  a  contingent  fee 
upon  abandoning;  such  action. — The  employment  of  a  lawyer  to  serve  for  a  con- 
tingent fee  does  not  make  it  the  client's  duty  to  continue  the  lawsuit  Hence  a 
lawyer  cannot  recover  the  profits  that  would  have  come  to  him  if  his  client,  who 
settled  a  cause,  had  pressed  it  to  a  successful  conclusion.  When  the  client  aban- 
dons the  action  he  becomes  liable  for  the  value  of  the  services  then  rendered,  and 
that  is  the  measure  of  the  liability  of  the  client  and  of  the  right  of  the  lawyer. 
Andrews  v.  Haas  (19159214  N.  Y.  256. 

Employment  on  contingent  fee;  when  entitled  to  recover  agreed  compensation; 
offer  of  settlement. — Where  an  attorney  who  was  employed  upon  a  contingent  fee 
to  prosecute  a  claim  for  defendant  against  an  elevated  railroad  company  for  dam- 
ages to  her  property  communicated  to  her  an  offer  made  by  the  company  to  settle 
said  claim,  and  recommended  that  it  should  not  be  accepted  because  inadequate, 
and  subsequently  communicated  another  offer  of  settlement  to  defendant  with  a 
like  recommendation,  and  defendant  accepted  the  last  offer  and  without  assigning 
any  reason  discharged  her  attorney,  he  is  entitled  to  recover  his  agreed  compen- 
sation.   Bermant  v.  Keveney  (1915),  88  Misc.  527,  150  N.  Y.  Supp.  949. 


§  475.    Attorney's  lien. 

lien  of  attorney  on  papers,  securities  or  moneys  of  a  client  to  secure  payment  for 
services. — The  liens  available  to  an  attorney  are  of  two  kinds:  A  retaining  lien 
on  all  papers,  securities  or  moneys  belonging  to  his  client  which  came  into  his 
possession  in  the  course  of  his  professional  employment,  which  is  a  general  lien 
for  the  entire  balance  of  account,  dependent,  however,  on  possession.  There  is  also 
a  charging  lien,  which  is  not  dependent  on  possession,  and  is  not  a  lien  for  a 
general  balance  of  account.  From  the  commencement  of  an  action  or  special  pro- 
ceeding the  attorney  has  a  lien  upon  his  client's  cause  of  action,  claim  or  counter- 
claim, which  attaches  to  a  verdict,  report,  decision,  Judgment  or  final  order  in  his 
clients  favor,  and  the  proceeds  thereof  in  whosoever  hands  they  may  come.  Mat- 
ter of  Heinshelmer  (1915),  214  N.  Y.  361. 

Lien  of  general  counsel  for  a  corporation  at  an  annual  salary  for  unpaid  balance 
of  salary. — The  petitioner,  who  had  acted  as  general  counsel,  at  a  fixed  salary,  for 
the  corporation  of  which  appellant  is  the  assignee,  on  the  termination  of  that 
relation,  by  arrangement  with  the  client,  prosecuted  an  action  on  its  behalf  to 
judgment  and  claims  a  lien  on  the  proceeds  of  the  judgment  for  services  rendered 
in  that  action  and  for  a  sum  remaining  unpaid  on  his  salary.  It  was  held,  that 
the  lien  is  valid  for  services  rendered  in  the  action,  but  cannot  be  sustained  for 
services  under  the  general  retainer.    Matter  of  Heinshelmer  (1915),  214  N.  Y.  361. 

Lien  of  attorney  on  judgment  for  costs;  record  on  appeal  insufficient  to  establish 
attorney's  lien  on  judgment. — Although  an  attorney  for  a  Judgment  debtor,  on 
appeal  from  an  order  discharging  him  from  custody,  has  a  lien  on  the  judgment 
for  costs  under  this  section,  such  lien  should  not  be  allowed  on  an  appeal  from 
an  order  of  the  County  Court,  offsetting  and  crediting  the  judgment  for  costs 
against  the  judgment  obtained  against  the  debtor,  where  it  does  not  appear  from 
the  record  that  the  attorney  has  claimed  a  lien  or  that  he  has  not  been  paid,  or 
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that  he,  in  fact,  acted  for  the  debtor  in  procuring  his  discharge  from  imprison- 
ment, and  such  information  is  not  even  set  forth  in  the  opposing  affidavits.  Mat- 
ter of  Steele  (1915),  165  App.  Div.  683,  151  N.  Y.  Supp.  81. 

Lien  on  money  in  possession  of  administrator. — Money  in  the  hands  of  an  ad- 
ministrator applicable  to  a  Judgment  recovered  against  the  decedent  is  money  in 
the  hands  of  a  third  person  to  which  the  lien  of  the  attorney  recovering  said  judg- 
ment attaches  and  to  the  extent  of  such  lien.  Matter  of  Tierney  (1914),  88  Misc. 
347,  151  N.  Y.  Supp.  972. 

Substitution  of  attorney;  lien  of  former  attorney  axed  at  one-third  of  recovery. — 
An  order  of  substitution  determining  and  fixing  the  amount  of  the  lien  of  plain- 
tiff's former  attorney  at  one-third  of  any  sum  recovered  by  the  plaintiff,  should  be 
affirmed,  where  it  appears  that  the  Special  Term  had  before  it  a  statement  of  the 
services  rendered  which  was  neither  challenged  nor  contradicted,  and  the  plaintiff 
asked  that  the  compensation  should  be  made  contingent  Restivo  v.  Bradley  Con- 
tracting Co.  (1915),  166  App.  Div.  809. 

§  476.  Suspension  of  attorney  from  practice  mus£>e  on  notice. — Before 
an  attorney  or  counsellor  at  law  is  suspended  or  removed  as  prescribed  in 
section  eighty-eight  of  this  chapter,  a  copy  of  the  charges  against  him 
must  be  delivered  to  him  personally  or,  in  case  it  is  established  to  the 
satisfaction  of  the  presiding  justice  of  the  appellate  division  of  the  su- 
preme court  to  which  the  charges  have  been  presented,  that  he  can  not 
be  served  within  the  state,  the  same  may  be  served  upon  him  without  the 
state  by  mail  or  otherwise  as  the  said  presiding  justice  may  direct,  and 
he  must  be  allowed  an  opportunity  of  being  heard  in  his  defense.  It  shall 
be  the  duty  of  any  district  attorney  within  a  department,  when  so  desig- 
nated by  the  presiding  justice  of  the  appellate  division  of  the  supreme 
court,  to  prosecute  all  proceedings  for  the  removal  or  suspension  of  attor- 
neys and  counsellors  at  law  or  the  said  presiding  justice  may,  in  a  county 
wholly  included  within  a  city,  appoint  an  attorney  and  counsellor  at  law, 
designated  by  a  duly  incorporated  bar  association  approved  by  him,  to 
prosecute  any  such  proceedings  and,  upon  the  termination  of  the  proceed- 
ings, may  fix  the  compensation  to  be  paid  to  such  attorney  and  counsellor 
at  law  for  the  services  rendered  under  such  designation,  which  compensa- 
tion shall  be  a  charge  against  the  county  specified  in  his  certificate  and 
shall  be  paid  thereon.  (Amended  by  L.  1915,  ch.  475,  in  effect  May  3, 
1915.) 

§  480.    Settlement  of  actions  for  personal  injury. 

Constitutionality. — This  section  is  unconstitutional  in  that  it  restricts  the  client 
in  the  exercise  of  his  vested  property  rights  and  in  his  constitutional  right  of 
freedom  to  contract.  Strahlendorf  v.  Long  Island  R.  R.  Co.  (1914),  162  App.  Div. 
358,  147  N.  Y.  Supp.  806. 

General  release  without  consent  of  plaintiff's  attorney. — In  an  action  for  personal 
injuries  a  general  release  granted  to  and  accepted  by  the  defendant,  is  a  defense 
to  the  further  prosecution  of  the  action,  although  made  without  the  consent  of 
the  plaintiffs  attorney,  or  the  approval  of  the  court.  After  the  execution  of  such 
a  release,  the  attorney's  lien  is  transferred  to  the  proceeds  of  the  settlement. 
Strahlendorf  v.  Long  Island  R.  R.  Co.  (1914),  162  App.  Div.  368,  147  N.  Y. 
Supp.  806. 
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§  566.  Trial  jurors  drawn  for  court  of  record  to  serve  in  any  other  part 
of  same  court  or  in  any  other  court  of  record  sitting  in  same  court  house. — 
Trial  jurors  drawn  for  service  in  any  court  of  record  must  by  consent  of 
such  court,  serve  as  trial  jurors  in  any  other  part  of  the  same  court,  when 
it  sits  in  parts,  or  in  any  other  court  of  record  sitting  at  the  same  time 
in  the  same  court  house  and  when  so  serving  their  services  shall  be  with  the 
same  power,  force  and  effect  as  if  they  had  been  drawn  as  trial  jurors  for 
service  in  such  other  part  or  court.  (Added  by  L.  1915,  ch.  501,  in  effect 
May  3, 1915.) 

§  696-a.  Selection  of  sheriff's  jurors. — The  sheriff  of  the  county  of  Kings 
shall  select  from  the  list  of  trial  jurors  for  each  jury  year  the  names  of  not 
less  than  two  hundred  and  fifty  nor  more  than  three  hundred  and  fifty 
persons  to  constitute  the  sheriff's  jurors  for  that  jury  year  and  he  shall 
forthwith  transmit  to  the  commissioner  of  jurors  a  list  certified  by  him 
containing  the  names  of  the  persons  so  selected  with  the  proper  addition  of 
each,  showing  that  they  have  been  selected  as  prescribed  by  this  section. 
(Added  by  L.  1915,  ch.  68,  in  effect  Mch.  11,  1915.) 

§  720.  Exemption  from  jury  duty  in  Kings  county. — Subd.  15  added  by 
L.  1915,  ch.  68,  in  effect  Mch.  11,  1915,  as  follows: 

15.  A  sheriff '8  juror  for  the  year  selected  pursuant  to  law. 
§  750.    Criminal  contempts. 

Refusal  to  be  sworn  as  witness. — Where,  after  a  witness  in  proceedings  supple- 
mentary to  execution  refuses  to  answer  material  questions  as  to  a  check  drawn 
on  a  deposit  in  the  name  of  another,  into  which  much  of  the  Judgment  debtor's 
money  might  be  traced,  the  parties'  appear  before  a  justice  of  the  Supreme  Court, 
who  instructs  the  witness  to  give  the  information  asked,  and  he  again  refuses  to 
answer,  and  they  again  appear  before  the  same  justice  who  again  orders  the  witness 
to  answer,  and  states  that  he  will  commit  him  for  not  answering,  and  the  witness 
still  refuses  to  obey  the  directions  of  the  court,  he  is  properly  adjudged  guilty  of 
criminal  contempt  People  ex  rel.  Roache  v.  Hanbury  (1914),  162  App.  Div.  337, 
147  N.  Y.  Supp.  851. 

§  753.    Contempts  punishable  civilly. 

See  Archer  v.  Turbo-Electric  Construction  Co.  (1914),  86  Misc.  310,  315,  149 
N.  Y.  Supp.  200;  Moynihan  v.  Devaney  (1915),  89  Misc.  291. 

§  773.    Amount  of  fine ;  contempts. 

See  Matter  of  Empire  State  Surety  Co.  (1914),  164  App.  Div.  586,  589,  150 
N.  Y.  Supp.  398. 

JURORS. 

Service  of  trial;  Judiciary  L.,  §  566.    Sheriff  jurors  in  Kings  Co.,  Judiciary  L., 


f 

Kings  County. 

L  1902,  ch.  564. — Sections  1-3,  as  amended  by  L.  1911,  ch.  628,  amended 
hfl.  1915,  ch.  724,  in  effect  July  1,  1915,  as  follows: 
§  1.    The  selection  and  summoning  of  jurors  in  the  county  of  Kings 
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2, 3.  In  Kings  county.  L.  1915,  ch.  724. 

shall  be  performed  by  a  person  to  be  appointed  by  a  board  which  shall 
consist  of  the  county  judges  of  the  county  of  Kings,  district  attorney, 
sheriff  and  county  clerk  of  the  county  of  Kings,  who  shall  be  known  as 
the  commissioner  of  jurors  for  the  county  of  Kings.  (Amended  by  L.  1911, 
ch.  628  and  L.  1915,  ch.  724,  in  effect  July  1,  1915.) 

§  2.  Within  twenty  days  after  this  act  takes  effect,  the  members  of 
said  board  as  hereinbefore  created  or  a  majority  thereof,  shall  meet  upon 
notice  from  the  sheriff  of  the  county  of  Kings  <5f  the  time  and  place,  and 
the  said  board  shall,  by  certificate  under  their  hands,  or  the  hands  of  a  ma- 
jority of  them,  appoint  said  commissioner,  who  shall  receive  a  salary  of 
six  thousand  dollars  per  annum,  to  be  paid  in  equal  monthly  payments, 
and  his  term  of  office  and  that  of  his  successors  to  be  appointed  as  afore- 
said, shall  be  five  years  from  the  date  of  appointment.  Vacancies  in  said 
office,  occurring  by  death,  resignation,  or  removal  from  office,  or  otherwise 
shall  be  filled  by  the  same  board  as  hereinbefore  provided  immediately 
upon  the  happening  thereof,  but  whenever  an  appointment  shall  be  made 
to  fill  a  vacancy,  the  person  so  appointed  shall  hold  said  office  for  the  unex- 
pired term  in  which  said  vacancy  shall  occur.  Said  certificate  of  appoint- 
ment shall  be  filed  in  the  office  of  the  clerk  of  the  county  of  Kings,  and 
such  commissioner,  appointed  as  aforesaid,  shall  take  the  usual  oath  of 
office  before  a  justice  of  the  supreme  court  or  any  officer,  authorized  to  ad- 
minister oaths,  which  oath  shall  be  filed  in  the  office  of  the  county  clerk, 
and  such  commissioner  shall  execute  a  bond  to  the  people  of  the  state  of 
New  York  in  the  penal  sum  of  five  thousand  dollars,  with  two  sureties,  to 
be  approved  by  a  justice  of  the  supreme  court  of  the  judicial  district  in 
which  said  county  is  located,  conditioned  that  he  shall  faithfully  perform 
the  duties  of  his  office  and  account  for  and  pay  over  all  moneys  which  may 
come  to  his  hands  by  virtue  thereof,  which  said  bond  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  of  Kings.  (Amended  by  L.  1911,  ch.  628 
and  L.  1915,  ch.  724,  in  effect  July  1,  1915.) 

§  3.  The  term  of  office  of  the  commissioner  of  jurors  in  the  county 
of  Kings  in  office  at  the  time  of  the  passage  of  this  act  shall  terminate 
when  this  act  takes  effect,  and  he  shall  turn  over  to  the  commissioner  of 
jurors,  appointed  under  this  act,  all  books,  papers,  records,  and  property 
in  his  possession  or  under  his  control  as  such  commissioner  of  jurors ;  and 
any  books,  papers,  records  and  property  now  held  by  any  public  officer  or  I 

officers  and  formerly  pertaining  to  the  office  of  a  special  commissioner 
of  jurors  in  said  county  of  Kings,  shall  be  turned  over  to  the  commis- 
sioner of  jurors  in  said  county  appointed  under  this  act.  (Amended  by 
L.  1911,  ch.  628  and  L.  1915,  ch.  724,  in  effect  July  1,  1915.) 

KINGS  COTTNTY. 

Boundary;  see  County  Boundaries.    Additional  county  judge;  County  L.,  §  230-a. 
Sheriff  jurors  in,  Judiciary  I.,  $  696-a,    Land  maps  where  county  lines  have  been  j 

changed,  L.  1915,  ch.  405,  amending  L.  1894,  ch.  365,  as  amended  by  L.  1909,  ch.  344. 
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L-1S15,  ch.  650.  Definitions;  hours  of  labor.  §f  2,3,8. 

LABOR  LAW. 

(L.  1909,  ch.  36.) 

§  2.  Definitions. — Paragraph  defining  factory  as  amended  by  L.  1913, 
<*.  529,  and  L.  1914,  ch.  512,  amended  by  L.  1915,  ch.  650,  in  effect  May 
18, 1915,  as  follows: 

Factory:  work  for  a  factory.  The  term  factory  when  used  in  this 
chapter,  shall  be  construed  to  include  any  mill,  workshop,  or  other  manu- 
facturing or  business  establishment  and  all  buildings,  sheds,  structures  or 
other  places  used  for  or  in  connection  therewith,  where  one  or  more  per- 
sons are  employed  at  labor,  except  dry  dock  plants  engaged  in  making  re- 
pairs to  ships,  and  except  power  houses,  generating  plants,  barns,  storage 
houses,  sheds  and  other  structures  owned  or  operated  by  a  public  service 
corporation,  other  than  construction  or  repair  shops,  subject  to  the  juris- 
diction of  the  public  service  commission  under  the  public  service  commis- 
sions law.  Work  shall  be  deemed  to  be  done  for  a  factory  within  the 
meaning  of  this  chapter  whenever  it  is  done  at  any  place,  upon  the  work 
of  a  factory  or  upon  any  of  the  materials  entering  into  the  product  of  the 
factory,  whether  under  contract  or  arrangement  with  any  person  in 
charge  of  or  connected  with  such  factory  directly  or  indirectly  through 
the  instrumentality  of  one  or  more  contractors  or  other  third  persons. 

§  3.    Hours  to  constitute  a  day's  work. 

Overtime  of  electrical  engineer  in  state  hospital;  extraordinary  emergency. — 
Where  an  assistant  electrical  engineer  was  required,  under  the  rules  of  the  State 
hospital  by  which  he  was  employed,  to  work  regularly  eleven  and  a  half  hours  a 
day  for  146  days  and  remain  at  his  post  until  he  was  relieved,  there  is  not  con- 
stituted thereby  an  extraordinary  emergency  entitling  him  to  pay  for  time  over 
eight  hours.    Rept.  of  Atty.  Genl.  (1914),  p.  378. 

§  8.    Regulation  of  hours  of  labor. 

Constitutionality. — This  section  is  a  valid  exercise  of  legislative  power.  People 
v.  N.  Y.  Cent  ft  H.  R.  R.  R.  Co.  (1914),  85  Misc.  482,  147  N.  Y.  Supp.  789. 

Federal  legislation  supersedes  State  legislation;  hours  of  labor. — The  Federal 
statute  regulating  the  hours  of  labor  of  employees  of  railroads  engaged  in  inter- 
state commerce  overrides  and  supersedes  all  State  legislation  upon  that  subject. 

» 

Hence,  a  railroad  company  cannot  be  convicted  of  a  violation  of  this  section,  which 
provides  that  railroad  signalmen  may  not  be  employed  more  than  eight  hours  a 
day,  as  Congress  has  legislated  upon  that  subject  and  has  limited  the  number  of 
hoars  to  nine,  it  being  conceded  that  the  signalmen  were  engaged  in  interstate 
commerce.  People  v.  New  York  Cent,  ft  H.  R.  R.  R.  Co.  (1914),  163  App.  Div.  79, 
148  N.  Y.  Supp.  495;  but  see  People  v.  N.  Y.  Cent,  ft  H.  R.  R.  R.  Co.  (1914),  85 
Misc.  482,  147  N.  Y.  Supp.  789,  in  which  it  was  held  that  a  contention  that  said 
section  as  so  amended  is  in  contravention  of  sections  6  and  6  of  article  I  of  the 
State  Constitution  and  of  the  Fourteenth  Amendment  to  the  Federal  Constitution, 
in  that  It  attempts  to  regulate  interstate  commerce  in  opposition  to  the  exclusive 
power  vested  in  Congress  and  attempts  to  regulate  a  detail  of  interstate  commerce 
over  which  Congress,  by  the  passage  of  the  Hours  of  Labor  Act  of  March  4,  1907, 
has  assumed  exclusive  control,  is  untenable. 
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f  8a.  One  day  of  rest  In  seven.  L.  1915,  ch.  648. 

Penalty;  procedure  for  recovery. — This  section  of  the  Labor  Law,  as  amended, 
providing  a  remedy  by  civil  action  to  recover  a  penalty,  and  section  1276  of  the 
Penal  Law,  as  amended,  in  effect  April  22,  1913,  making  a  violation  of  any  of  the 
provisions  of  said  section  8  a  misdemeanor,  either  or  both  of  said  remedies  can 
be  pursued.  People  v.  N.  Y.  Central  ft  H.  R.  R.  R.  Co.  (1914),  85  Misc.  482,  147 
N.  Y.  Supp.  789. 

§  8-a.  One  day  of  rest  in  seven. — 1.  Every  employer  of  labor  engaged 
in  carrying  on  any  factory  or  mercantile  establishment  in  this  state  shall 
allow  every  person,  except  those  specified  in  subdivision  two,  and  as  other- 
wise herein  provided,  employed  in  such  factory  or  mercantile  establishment 
at  least  twenty-four  consecutive  hours  of  rest  in  every  calendar  week.  No 
employer  shall  operate  any  factory  or  mercantile  establishment  on  Sunday 
unless  he  shall  have  complied  with  subdivision  three.  Provided,  however, 
that  this  section  shall  not  authorize  any  work  on  Sunday  not  now  or  here- 
after authorized  by  law. 

2.  This  section  shall  not  apply  to 

(a)  Janitors; 

(b)  Watchmen; 

(c)  Employees  whose  duties  include  not  more  than  three  hours  work 
on  Sunday  in  (1)  setting  sponges  in  bakeries;  (2)  caring  for  live  animals; 
(3)  maintaining  fires;  (4)  necessary  repairs  to  boilers  or  machinery; 

(d)  Superintendents  or  foremen  in  charge. 

(e)  Employees,  if  the  commissioner  of  labor  in  his  discretion  approves, 
engaged  in  the  work  of  any  industrial  or  manufacturing  process  neces- 
sarily continuous,  in  which  no  employee  is  permitted  to  work  more  than 
eight  hours  in  any  calendar  day. 

(f)  Employees  in  dairies,  creameries,  milk  condensaries,  milk  powder 
factories,  milk  sugar  factories,  milk  shipping  stations,  butter  and  cheese 
factories,  ice  cream  manufacturing  plants  and  milk  bottling  plants,  where 
not  more  than  seven  persons  are  employed. 

3.  Before  operating  on  Sunday,  every  employer  shall  post  in  a  con- 
spicuous place  on  the  premises  a  schedule  containing  a  list  of  his  em- 
ployees who  are  required  or  allowed  to  work  on  Sunday  and  designating 
the  day  of  rest  for  each,  and  shall  file  a  copy  of  such  schedule  with  the 
commissioner  of  labor.  The  employer  shall  promptly  file  with  the  said 
commissioner  a  copy  of  every  change  in  such  schedule.  No  employee  shall 
be  required  or  allowed  to  work  on  the  day  of  rest  so  designated  for  him. 

4.  Every  employer  shall  keep  a  time  book  showing  the  names  and 
addresses  of  all  employees  and  the  hours  worked  by  each  of  them  in  each 
day,  and  such  time  book  shall  be  open  to  inspection  by  the  commissioner 

of  labor. 

5.  If  there  shall  be  practical  difficulties  or  unnecessary  hardship  in 
carrying  out  the  provisions  of  this  act,  or  rules  or  regulations  adopted  by 
the  industrial  board  thereunder,  the  industrial  board  shall  have  power  to 
make  a  variation  from  the  requirements  of  this  act,  or  any  rule  or  regula- 
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tion  adopted  by  the  board  thereunder,  if  the  spirit  of  the  act  shall  be 

observed  and  substantial  justice  done.    If  the  board  shall  permit  such 

variation  it  shall  be  in  the  form  of  a  resolution  and  such  variation  shall 

aPPly.to  all  similar  conditions  where  the  facts  are  substantially  the  same 

as  those  under  which  such  variation  was  granted.    A  majority  vote  shall 

be  necessary  for  the  adoption  of  any  such  resolution.     Such  resolution 

shall  contain  a  description  of  the  conditions  under  which  such  variation 

shall  be  permitted  and  shall  be  published  in  the  manner  provided  for  rules 

and  regulations  of  the  board.    A  record  of  all  such  variations  shall  be 

kept  in  the  office  of  the  industrial  board  and  shall  be  properly  indexed  and 

shall  be  open  to  public  inspection  during  business  hours.     (Added  by  L. 

1913,  ch.  740,  amended  by  L.  1914,  chs.  388  and  396,  and  transferred  to 

Art.  2,  and  amended  by  L.  1915,  ch.  648,  in  effect  May  18,  1915.) 

I.  1915,  ch.  648,  §  8. — Existing  exemptions  under  this  act  shall  continue  in  force 
for  the  periods  specified  unless  modified  or  rescinded  by  the  industrial  board. 

Note. — Subd.  e  was  amended  by  L.  1915,  ch.  321,  in  effect  Apr.  17, 1915,  as  follows: 

(e)  Employees  engaged  in  the  work  of  any  Industrial  or  manufacturing  process 

necessarily  continuous,  in  which  no  employee  is  permitted  to  work  more  than 

sight  hours  in  any  calendar  day,  except  during  period  of  shift  or  tour  rotation, 

which  shall  not,  however,  be  made  oftener  than  once  in  each  calendar  week.    And 

8uM.  f  Was  amended  by  L.  1915,  ch.  357,  in  effect  Apr.  26,  1915,  as  follows: 

(t)   Employees  in  dairies,  creameries,  milk  condensaries,  milk  powder  factories, 

tijtlk  sugar  factories,  milk  shipping  stations,  butter  and  cheese  factories,  and  milk 

Jp  ttling  plants.    Employees  in  ice  cream  manufacturing  plants  in  which  not  more 

tt**ui   seven  persons  are  employed. 

Both  of  these  amendments  seem  to  have  been  superseded  by  the  later  amend- 
nient  of  ch.  648. 

Constitutionality. — This  section  is  a  valid  exercise  of  the  police  power  of  the 
state    for  the  promotion  and  protection  of  the  public  health  and  welfare.    The 
legislature,  however,  cannot  secure  relief  from  its  duties  and  responsibilities  by  a 
general  delegation  of  legislative  power  to  some  one  else,  and  hence  the  provision 
°?  tbe  statute  (L».  1914,  ch.  396),  which  exempts  "Employees,  if  the  commissioner 
°f  la.l>or  in  his  discretion  approves,  engaged  in  the  work  of  any  Industrial  or  manu- 
facturing process  necessarily  continuous,  in  which  no  employee  is  permitted  to 
work:   more  than  eight  hours  in  any  calendar  day,"  is  unconstitutional  because  of 
the  attempt  which  the  legislature  has  made  to  delegate  its  powers  to  the  commis- 
slo**er  of  labor  and  to  permit  him  to  determine  without  any  guide  whether  the 
provision  shall  take  effect    But  since  this  particular  provision  by  way  of  amend- 
met*t  Is  not  so  connected  with  the  general  scope  and  purpose  of  the  legislation  that 
*    imperfections  totally  destroy  the  latter,  the  original  statute  may  stand  even 
Ul°1*Kh  this  provision  falls  as  invalid.    People  v.  Klinck  Packing  Co.  (1915),  214 
N-  ^.   121,  affg.  164  App.  Div.  97,  149  N.  Y.  Supp.  504. 

The  statute  has  a  reasonable  connection  with  public  health,  welfare  and  safety 
***<*  is  a  valid  exercise  of  the  police  power.  People  v.  Niagara  Falls  Power  Co. 
^14),  86  Misc.  61.  149  N.  Y.  Supp.  45. 

Constitutionality   of   section   sustained.    People   ex   rel.   Deutermann   v.   Doyle 
^H),  164  App.  Div.  795,  150  N.  Y.  Supp.  341. 

application. — Employees  working  only  eight  hours  per  day  are  entitled  to  the 
Protection  of  the  statute.  People  ex  rel.  Deutermann  v.  Doyle  (1914),  164  App. 
DW.  795,  150  N.  Y.  Supp.  341. 
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§  14.  Employment  of  persons  on  public  work.  L.  1915,  ch.  51. 

Day  of  rest;  firemen  in  heating  plants  of  railroad  repair  shops. — A  heating  plant 
used  in  connection  with  a  repair  shop  of  a  public  service  corporation  is  part  of  a 
factory,  and  employees  engaged  in  maintaining  fires  therein  must  be  allowed  one 
day  of  rest  in  seven.    Rept.  of  Atty.  Genl.  (1915),  p.  122. 

Violation  of  statute;  conviction. — As  the  statute  expressly  exempts  superintend- 
ents or  foremen  in  charge  from  the  operation  of  the  law,  there  can  be  no  conviction 
based  on  the  employment  of  a  foreman  without  allowing  him  the  twenty-four  hours 
of  rest  mentioned  in  the  statute.  People  v.  Klinck  Packing  Co.  (1914),  164  App. 
Div.  97,  149  N.  Y.  Supp.  504,  affd.  214  N.  Y.  121. 

Where,  upon  a  charge  of  violating  this  section,  the  proof  shows  that  defendant 
employed  and  permitted  to  work  on  each  and  every  day  commencing  December  7, 
and  ending  December  14,  1913,  four  of  its  employees  without  granting  them  a 
period  of  twenty-four  consecutive  hours  of  rest,  it  was  properly  convicted  in  each 
case  of  a  misdemeanor  under  section  1275  of  the  Penal  Law.  People  v.  Klinck 
Packing  Co.  (1914),  85  Misc.  463,  148  N.  Y.  Supp.  940;  S.  C.  164  App.  Div.  99, 
149,  N.  Y.  Supp.  504,  aiTd.  214,  N.  Y.  121. 

Where,  upon  a  charge  of  violating  this  section,  the  proof  shows  that  defendant, 
an  electrical  corporation  organized  under  chapter  83  of  the  Laws  of  1886,  failed  to 
allow  one  employed  in  its  factory  twenty-four  hours  of  rest  in  every  seven  con- 
secutive days,  a  judgment  convicting  defendant  will  be  affirmed.  People  v.  Niagara 
Falls  Power  Co.  (1914),  86  Misc.  61,  149  N.  Y.  Supp.  45. 

§  14.  Preference  in  employment  of  persons  upon  public  works. — In  the 
construction  of  public  works  by  the  state  or  a  municipality,  or  by  persons 
contracting  with  the  state  or  such  municipality,  preference  shall  be  given 
to  citizens  over  aliens.  Aliens  may  be  employed  when  citizens  are  not 
available. 

In  each  contract  for  the  construction  of  public  works  a  provision  shall 
be  inserted,  to  the  effect  that,  if  the  provisions  of  this  section  are  not  com- 
plied with,  the  contract  shall  be  void.  All  boards,  officers,  agents  or  em- 
ployees of  cities  of  the  first  class  of  the  state,  having  the  power  to  enter 
into  contracts  which  provide  for  the  expenditure  of  public  money  on  public 
works,  shall  file  in  the  office  of  the  commissioner  of  labor  the  names  and 
addresses  of  all  contractors  holding  contracts  with  said  cities  of  the  state. 
Upon  the  letting  of  new  contracts  the  names  and  addresses  of  such  new 
contractors  shall  likewise  be  filed.  Upon  the  demand  of  the  commissioner 
of  labor  a  contractor  shall  furnish  a  list  of  the  names  and  addresses  of  all 
subcontractors  in  his  employ.  Each  contractor  performing  work  for  any 
city  of  the  first  class  shall  keep  a  list  of  his  employees,  in  which  it  shall  be 
set  forth  whether  they  are  naturalized  or  native  born  citizens  of  the 
United  States,  together  with,  in  case  of  naturalization,  the  date  of  na- 
turalization and  the  name  of  the  court  where  such  naturalization  was 
granted.  Such  lists  and  records  shall  be  open  to  the  inspection  of  the 
commissioner  of  labor.  A  violation  of  this  section  shall  constitute  a  mis- 
demeanor and  shall  be  punishable  by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  for  not  less  than 
thirty  nor  more  than  ninety  days,  or  by  both  such  fine  and  imprisonment. 
{Amended  by  L.  1915,  ch.  51,  in  effeQt  Mch.  11,  1915.) 
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L.  1915,  ch.  51,  §  9. — Any  board,  officer,  or  agent  who  has  entered  into  any  con- 
tract in  behalf  of  the  state  or  a  municipality,  which  contract  is  affected  by  the 
provisions  of  said  section  fourteen,  shall,  if  the  parties  thereto,  including  the 
sureties  for  such  parties,  other  than  the  state  or  a  municipality,  consent,  within 
thirty  days  after  the  passage  of  this  act,  modify  such  contract  so  as  to  conform 
to  the  provisions  of  section  fourteen  as  hereby  amended.  Thereupon  the  said  con- 
tract shall  have  the  same  force  and  effect  as  though  originally  lawfully  made  as 
amended;  provided  that  nothing  in  this  act,  nor  any  waiver  made  or  act  done 
under  the  authority  thereof,  shall  operate  to  affect  any  existing  right  arising  under 
other  provisions  of  said  contract.  This  act  applies  to  the  successor  in  office  or 
authority  of  any  board,  officer,  or  agent,  making  such  a  contract. 

Constitutionality. — The  defendant  contracted  with  the  city  of  New  York  to  con- 
struct certain  sewer  basins.  In  doing  the  work  he  employed  laborers  not  citizens 
of  the  United  States,  one  of  whom  was  an  Italian.  Because  of  the  employment  of 
aliens  he  has  been  convicted  of  violating  this  section,  which  provides  that  in  the 
construction  of  public  works  by  the  state  or  a  municipality,  or  by  persons  con- 
tracting with  the  state  or  such  municipality,  only  citizens  of  the  United  States 
shall  be  employed,  and  fixes  a  penalty  for  its  violation.  It  was  held,  that  in  thus 
preferring  its  own  citizens  the  statute  does  not  violate  any  constitutional  right  of 
the  alien.  (U.  S.  Const  14th  Amend.;  N.  Y.  Const,  art.  1,  |  6;  art.  8,  §§  9,  10.) 
There  is  no  distinction  between  the  right  of  government  to  exclude  aliens  from  its 
own  employment  and  the  right  to  exclude  aliens  from  employment  by  independent 
contractors.  (People  v.  Orange  County  Road  Construction  Co.,  175  N.  Y.  84,  dis- 
tinguished.) Nor  is  the  statute  invalid  as  in  conflict  with  the  treaty  between  the 
United  States  and  Italy.  People  v.  Crane  (1915),  214  N.  Y.  154,  revg.  165  App. 
Div.  349,  150  N.  Y.  Supp.  933. 

Constitutionality;  application  to  contracts  for  construction  of  subways  in  New 
York  City. — The  section  is  not  unconstitutional,  nor  does  it  violate  any  treaty 
rights  of  aliens.  An  objection  that  said  statute  is  not  enf orcible  against  con- 
tractors for  the  building  of  new  subways  for  the  city  of  New  York  because  the 
provisions  of  the  Rapid  Transit  Act  of  1892,  and  the  amendments  thereto  per- 
mitting the  making  of  such  contracts  with  two  corporations  whereby  they  con- 
tributed toward  the  building  of  the  subway  made  them  contracts  for  construction 
by  private  corporations,  is  untenable,  the  contract  providing  that  the  contractor 
should  comply  with  the  requirements  of  section  14  of  the  Labor  Law  and  on  his 
failure  so  to  do  the  contract  should  be  void.  Heins  v.  McCall  (1914),  88  Misc.  291, 
150  N.  Y.  Supp.  492. 

Amendment  of  1915;  availability  of  citizens;  continuance  of  aliens  in  employ- 
ment— Where,  at  the  time  aliens  are  hired  for  labor  on  public  construction  work, 
citizens  are  not  available,  such  aliens  may  be  continued  in  their  employment,  even 
after  citizens  become  available.  Where  aliens  were  hired  in  violation  of  the  law 
as  it  existed  before  its  amendment  this  year,  their  employmnt  should  be  discon- 
tinued, unless  citizens  are  not  available.  If  citizens  are  not  available  the  employ- 
ment of  the  aliens  may  be  continued  under  new  contracts  of  hiring.  Rept.  of 
Atty.  Genl.  (1915),  p.  86. 

§  18.    Scaffolding  for  nse  of  employees. 

Application. — This  section,  requiring  the  master  to  furnish  a  safe  scaffold,  ap- 
plies although  the  injured  party  himself  builds  or  helps  to  build  the  scaffold. 
Ford  Motor  Co.  v.  Donaldson  (1914),  218  Fed.  350. 

Effect  of  statute  on  common  law  rule. — The  rule  that  the  customary  methods  of 
constructing  and  dismantling  scaffolds  are  competent  in  determining  the  question 
of  fact  whether  the  devices  furnished  and  precautions  taken  in  a  particular  case 
are  such  as  were  in  customary  and  general  use  for  the  same  purposes,  is  applicable 
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only  in  an  action  at  common  law,  and  does  not  apply  where  a  recovery  is  sought 
under  the  Labor  Law.  Johnson  v.  City  of  New  York  (1916),  165  App.  Div.  697, 
151  N.  Y.  Supp.  363. 

Structure;  scaffolding. — A  locomotive  is  a  structure  and  the  staging  surrounding 
it  for  the  purpose  of  making  repairs  is  a  scaffolding  within  the  meaning  of  the 
statute.  Louch  v.  Long  Island  R.  R.  Co.  (1915),  165  App.  Div.  753,  151  N.  Y. 
Supp.  499. 

Mechanical  contrivance;  what  constitutes. — A  temporary  way  consisting  of  two 
planks  loosely  laid,  one  end  on  a  temporary  bridge  over  the  sidewalk  and  the  other 
end  on  a  steel  beam  of  a  building  in  the  course  of  construction,  for  the  use  of 
workmen  and  commonly  used  by  them,  constitutes  a  mechanical  contrivance  within 
the  meaning  of  this  section.  Fuller  v.  Mulcahy  ft  Gibson  (1914),  164  App.  Div. 
829,  150  N.  Y.  Supp.  164. 

A  master  owes  a  duty  to  furnish  a  safe  scaffold  or  runway,  not  only  to  his  imme- 
diate employees,  hut  also  to  other  persons  lawfully  using  the  same,  who  may  be 
injured  thereby.  Hence,  a  person  who  has  been  employed  by  the  master  and  who, 
while  on  his  way  at  the  direction  of  the  foreman  or  superintendent  to  procure 
tools  in  order  to  begin  work,  is  fatally  injured  by  a  defective  runway,  is  entitled 
to  the  protection  of  the  statute.  Fuller  v.  Mulcahy  ft  Gibson  (1914),  164  App. 
Div.  829,  150  N.  Y.  Supp.  164. 

Scaffolding,  equipped  with  railing;  liability  where  carpenter  is  injured  while 
tearing  down  platform. — In  an  action  to  recover  for  the  death  of  a  carpenter  alleged 
to  have  been  caused  by  the  failure  of  the  defendant  employer  to  provide  a  safe 
scaffolding,  equipped  with  a  railing,  in  compliance  with  the  provisions  of  the  Labor 
Law,  it  was  contended  by  the  defendant  that  the  deceased  at  the  time  of  the  acci- 
dent was  engaged  in  tearing  down  the  platform  from  which  he  fell,  while  the 
plaintiff  claimed  that  the  deceased  was  engaged  in  erecting  a  brace  used  in  sup- 
porting the  electrical  equipment  Held,  on  all  the  evidence,  that  a  verdict  for  the 
plaintiff  was  against  the  weight  of  the  evidence  and  that  the  judgment  should  be 
reversed  and  a  new  trial  granted.  Rice  v.  Cummings  Construction  Co.  (1914),  164 
App.  Div.  376,  149  N.  Y.  Supp.  759. 

Engaged  in  painting. — A  servant,  engaged  in  removing  kalsomine  from  the  walls 
and  ceiling  of  a  showroom  preparatory  to  painting  them,  is  engaged  in  "painting," 
within  the  meaning  of  this  section.  Ford  Motor  Co.  v.  Donaldson  (1914),  218 
Fed.  350. 

Duty  of  master  to  provide  safe  and  suitable  ladder  for  servant;  action  for  per- 
sonal injuries. — This  section  imposes  an  absolute  duty  upon  an  employer  to  pro- 
vide a  safe  and  suitable  ladder  for  an  employee  with  which  to  work.  Plaintiff, 
while  painting  the  interior  of  a  car  belonging  to  defendant  by  whom  he  was  em- 
ployed, was  directed  to  obtain  a  lamp,  and,  in  stepping  upon  the  top  rung  of  a 
ladder  placed  near  the  door  of  the  car  to  afford  access  to  employees,  the  ladder 
which  was  unsafe  gave  way.  A  judgment  dismissing  the  complaint  in  a  common 
law  action  for  the  resulting  personal  injuries  will  be  reversed  and  a  new  trial 
granted.    Broen  v.  Transit  Development  Co.  (1914)  86  Misc.  32,  148  N.  Y.  Supp.  150. 

Scaffold;  painters'  ladder  with  hoards  on  rungs;  breaking  of  rope. — Action  against 
a  master  brought  under  the  Labor  Law  to  recover  for  the  death  of  an  employee. 
The  deceased  was  standing  with  a  fellow-servant  upon  a  scaffold  consisting  of  an 
ordinary  painter's  ladder  with  boards  laid  on  the  rungs.  While  it  was  being 
hoisted  into  position  by  other  employees  by  means  of  ropes  which  were  suspended 
from  a  tower  of  masonry,  one  of  the  ropes  broke,  allowing  the  scaffold  to  fall. 
There  was  evidence  that  the  rope  had  been  in  bad  condition  on  the  day  prior  to 
the  accident  and  that  the  defendant's  foreman  had  been  given  notice  of  that  fact 
This  was  denied  by  the  defendant,  who  claimed  that  the  rope  had  been  accidentally 
cut  by  the  decedent    There  was  a  conflict  of  evidence  as  to  whether  the  workmen 
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who  were  hoisting  the  scaffold  into  place  were  "skylarking"  at  the  time.  On  all 
the  evidence,  it  was  held,  that  there  was  a  case  for  the  jury  and  that  a  judgment 
for  the  plaintiff  should  not  be  disturbed.  Summo  v.  Snare  ft  Trlest  Co.  (1915), 
166  App.  Div.  425,  152  N.  Y.  Supp.  29. 

liability  of  master  for  injury  to  servant  assisting  in  dismantling  soaffold. — 
Where  in  an  action  to  recover  for  the  death  of  a  painter  and  expert  rigger  in  the 
employ  of  defendant's  bridge  department,  who,  while  assisting  in  dismantling  a 
scaffold  which  had  been  constructed  by  himself  and  other  employees  of  the  de- 
fendant, was  thrown  to  the  ground  by  the  tilting  of  a  "spar"  which  was  due  to 
the  negligence  of  a  fellow-servant  who  aided  in  constructing  the  scaffold,  the  de- 
fendant is  not  liable  for  the  negligence  of  the  coservant,  but,  since  the  scaffold 
from  the  time  of  its  negligent  construction  had  been  maintained  by  the  defendant 
in  an  unsafe  condition  the  plaintiff  was  entitled  to  have  the  question  of  the  liability 
of  the  defendant  presented  to  the  jury.  Johnson  v.  City  of  New  York  (1915),  165 
App.  Div.  697,  151  N.  Y.  Supp.  363. 

Duty  of  sub-contractor  to  provide  safe  elevators  or  hoists. — A  sub-contractor  is 
charged  by  the  statute  with  the  absolute  duty  of  providing  safe  elevators  or  hoists 
for  the  use  of  his  employees,  and  cannot  delegate  the  duty  to  other  contractors. 
Hence,  in  an  action  by  an  employee  of  a  sub-contractor  for  personal  injuries  sus- 
tained by  the  fall  of  an  elevator  or  hoist  furnished  by  another  contractor,  which 
he  had  been  directed  by  the  defendant  to  use  in  the  prosecution  of  his  work,  it  is 
error  to  dismiss  the  complaint  Campbell  v.  McNulty  Brothers  (1914),  162  App. 
Div.  685,  148  N.  Y.  Supp.  73. 

ARTICLE  3. 

(Articles  3  and  3-a,  as  amended,  amended  as  follows  by  L.  1915,  ch.  674,  in  effect 
May  22,  1915.) 

DEPARTMENT  07  LABOB. 

Section  40.  Industrial  commission  created. 
40-a.  Industrial  council. 

41.  Deputy  commissioners. 

42.  Bureaus. 

43.  Powers. 

44.  Expenses. 

45.  Distribution  of  responsibility. 

46.  Reports. 

47.  Old  records. 

48.  Counsel. 

49.  Secretary. 

49-a.  Officers  and  employees. 

50.  Meetings. 

51.  Investigations. 

61-a.  Rules  and  regulations. 

52.  Industrial  code;  procedure. 
62-a.  Review  by  commission. 
52-b.  Review  by  court 

52-c.  Limited  review  of  provisions  of  chapter  and  of  rules,  regulations  and 

orders. 
52-d.  Variations. 
52-e.  Protection  of  employees. 

§  40.  Industrial  commission  created. — There  shall  be  a  department  of 
labor,  the  head  of  which  shall  be  the  industrial  commission.    The  com- 
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mission  shall  consist  of  five  commissioners  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  senate,  one  of  whom  shall  be  desig- 
nated by  the  governor  as  chairman.  Upon  the  appointment  of  a  successor 
to  the  chairman  the  governor  shall  designate  such  successor  or  any  mem- 
ber of  the  commission  as  chairman  thereof.  The  term  of  office  of  each 
commissioner  shall  be  six  years,  except  that  the  term  of  the  commissioners 
first  appointed  shall  expire,  one  on  January  first,  nineteen  hundred  and 
seventeen,  one  on  January  first,  nineteen  hundred  and  eighteen,  one  on 
January  first,  nineteen  hundred  and  nineteen,  one  on  January  first,  nine- 
teen hundred  and  twenty  and  one  on  January  first,  nineteen  hundred  and 
twenty-one.  Their  successors  shall  be  appointed  for  full  terms  of  six  years 
from  the  expiration  of  the  terms  of  their  predecessors  in  office.  If  a 
vacancy  occurs  otherwise  than  by  expiration  of  a  term,  it  shall  be  filled  by 
appointment  for  the  unexpired  term.  Each  commissioner  shall  receive  an 
annual  salary  of  eight  thousand  dollars,  and  shall  devote  his  entire  time  to 
the  duties  of  his  office.  Not  more  than  three  commissioners  shall  be  mem- 
bers of  the  same  political  party. 

The  governor  may  remove  a  commissioner  for  inefficiency,  neglect  of 
duty  or  misconduct  in  office,  giving  him  a  copy  of  the  charges  and  an 
opportunity  of  being  publicly  heard  in  person  or  by  counsel  on  not  less 
than  ten  days'  notice.  If  the  commissioner  be  removed,  the  governor 
shall  file  in  the  office  of  the  secretary  of  state  a  complete  record  of  his 
proceedings  with  regard  to  such  removal  and  his  findings  thereon. 

The  commission  may  adopt  a  seal  and  require  that  it  be  used  for  the 
authentication  of  the  commission's  orders  and  proceedings  and  for  such 
other  purposes  as  the  commission  may  prescribe.  The  court  shall  take 
judicial  notice  of  such  seal  and  of  the  signatures  of  the  chairman  and 
secretary  of  the  commission. 

L.  1915,  ch.  674,  §  3.  Offices  of  oommitsioner  and  deputy  commissioners  of  labor 
abolished. — On  and  after  the  appointment  and  qualification  of  the  members  of  the 
industrial  commission,  the  office  of  commissioner  of  labor  as  created  by  section 
forty  of  the  labor  law,  as  amended  by  chapter  seven  hundred  and  twenty-nine  of 
the  laws  of  nineteen  hundred  and  eleven,  and  chapter  one  hundred  and  forty-five 
of  the  laws  of  nineteen  hundred  and  thirteen  shall  be  abolished  and  the  powers 
and  duties  of  the  commissioner  of  labor,  then  in  office,  shall  cease.  The  offices  of 
first  and  second  deputy  commissioners  of  labor  are  hereby  abolished,  and  the 
powers  and  duties  of  the  said  deputy  commissioners  then  in  office  shall  cease  upon 
the  appointment  by  the  industrial  commission  of  the  deputy  industrial  commis- 
sioners herein  provided  for. 

f  4.  Workmen's  compensation  commission  abolished. — The  state  workmen's  com- 
pensation commission  created  as  provided  in  section  sixty  of  the  workmen's  com- 
pensation law  is  hereby  abolished,  and  the  terms  of  office  of  the  members  of  such 
commission  then  in  office  shall  cease  on  the  appointment  and  qualification  of  the 
members  of  the  industrial  commission.  All  the  powers,  duties,  obligations  and 
liabilities  conferred  or  imposed  by  law  upon  the  workmen's  compensation  com- 
mission by  the  workmen's  compensation  law  or  any  other  statute  are  hereby  con- 
ferred and  imposed  upon  the  state  Industrial  commission  and  such  commission 
may  exercise  and  perform  such  powers  and  duties  and  shall  be  subject  to  such 
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obligations  and  liabilities  In  the  same  manner,  to  the  same  extent  and  with  the 
same  force  and  effect  as  would  have  been  the  case  had  the  workmen's  compensa- 
tion commission  been  continued  in  office.  For  the  purpose  of  exercising  such 
powers,  performing  such  duties,  being  subjected  to  such  obligations  and  liabilities, 
the  state  industrial  commission  shall  be  deemed  to  be  a  continuation  of  such  work- 
men's compensation  commission.  The  offices  of  secretary  to  the  workmen's  com- 
pensation commission  and  of  the  deputies  appointed  by  the  workmen's  compensa- 
tion commission,  are  hereby  abolished;  and  the  powers  and  duties  of  such  officers 
then  in  office  shall  cease  upon  the  appointment  and  qualification  of  the  members 
of  the  industrial  commission. 

f  5.  Officers  and  employees  continued. — All  other  officers,  assistants,  inspectors 
and  employees  of  the  department  of  labor  or  the  workmen's  compensation  com- 
mission in  office  when  this  act  takes  effect  shall  continue  in  office  until  removed 
by  the  industrial  commission  or  until  their  offices  are  abolished  as  provided  by  law. 

f  6.  Kulei  and  regulations  continued;  pending  aotlons  or  proceedings — The 
rules,  regulations  and  orders  of  the  commissioner  of  labor,  the  industrial  board,  or 
the  workmen's  compensation  commission  In  force  when  this  act  takes  effect  enacted 
or  promulgated  pursuant  to  law  are  continued  in  full  force  and  shall  be  operative 
until  modified,  superseded  or  repealed  by  the  industrial  commission.  This  act 
shall  not  affect  pending  cases  or  proceedings,  civil  or  criminal,  brought  by  or 
against  the  commissioner  of  labor  or  the  workmen's  compensation  commission. 
All  proceedings,  hearings,  investigations  and  other  matters  pending  before  the 
commissioner  of  labor,  the  industrial  board,  or  the  workmen's  compensation  com- 
mission shall  be  continued  and  brought  to  a  final  determination  before  the  indus- 
trial commission  in  the  same  manner  as  though  the  commissioner  of  labor,  the 
industrial  board  and  the  workmen's  compensation  commission  had  been  continued 
in  office.  Any  award  or  determination  made  by  the  workmen's  compensation  com- 
mission prior  to  the  taking  effect  of  this  act  shall  have  tne  same  force  and  effect 
as  though  the  workmen's  compensation  commission  had  been  continued  in  office. 

§  7.  Construction. — Whenever  the  term  "department  of  labor,"  "commissioner 
of  labor,"  "industrial  board,"  or  "workmen's  compensation  commission"  occurs  in 
any  law  or  in  any  rule  or  regulation  made  in  pursuance  of  law,  or  whenever  in 
any  law  reference  is  made  to  such  department,  commissioner,  board,  commission 
or  officer,  such  term  or  reference  shall  be  deemed  to  mean  the  industrial  commis- 
sion as  established  by  this  act 

§>  40-a.  Industrial  council.— .(1)  To  advise  the  commission  there 
shall  be  an  industrial  council  composed  of  ten  members  appointed  by  the 
governor.  Five  members  of  the  council  shall  be  persons  known  to  repre- 
sent the  interests  of  employees  and  five  shall  be  persons  known  to  represent 
the  interests  of  employers.  The  governor  may  remove  any  member  of  the 
council  when  such  member  ceases  to  represent  the  interests  in  whose  behalf 
he  was  appointed. 

(2)  The  council  shall  organize  by  electing  as  chairman  any  person  not 
a  member  of  the  council.  The  chairman  shall  preside  at  meetings  of  the 
council  and  may  take  part  in  its  deliberations,  but  shall  have  no  vote. 
The  secretary  of  the  commission  shall  act  as  secretary  to  the  council  and 
the  commission  shall  detail  from  time  to  time  to  the  assistance  of  the 
council  such  employees  as  may  be  necessary. 

(3)  No  compensation  or  expenses  shall  be  paid  from  the  treasury  to 
the  members  of  the  council. 
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(4)  The  council  shall:  (a)  consider  all  matters  Buhmitted  to  it  by  the 
industrial  commission  and  advise  the  commission  with  respect  thereto; 
(b)  co-operate  with  the  civil  service  commission  in  conducting  examina- 
tions and  in  preparing  lists  of  eligibles  for  positions,  the  duties  of  which 
require  Bpecial  knowledge  or  training,  and  advise  the  industrial  commis- 
sion in  the  selection  and  appointment  of  employees  to  such  positions.  The 
council  shall  adopt  rules  and  regulations  to  govern  its  own  proceedings. 
The  secretary  shall  keep  a  complete  record  of  all  its  proceedings  which 
shall  show  the  names  of  the  members  present  at  each  meeting,  and  every 
matter  submitted  to  the  council  by  the  commission  and  the  action  of  the 
council  thereon.  The  record  shall  be  filed  in  the  commission's  office. 
All  records  and  other  documents  of  the  commission  shall  be  subject  to  in- 
spection by  the  members  of  the  council. 

§  41.  Deputy  commissioners. — The  commission  shall  appoint  and 
may  remove  a  first  deputy  commissioner  who  shall  be  in  charge  of  the 
bureau  of  inspection;  a  second  deputy  commissioner  who  shall  be  in  charge 
of  the  workmen's  compensation  bureau;  a  third  deputy  commissioner  who 
shall  be  in  charge  of  the  bureau  of  mediation  and  arbitration. 

The  annual  salaries  of  the  deputies  shall  be  as  follows:  first  deputy, 
six  thousand  dollars;  second  deputy,  six  thousand  dollars;  third  deputy, 
five  thousand  dollars. 

§  42.  Bureaus. — The  department  of  labor  shall  have  the  following 
bureaus :  inspection ;  statistics  and  information ;  mediation  and  arbitration ; 
industries  and  immigration;  employment;  workmen's  compensation;  and 
such  other  bureaus  as  the  commission  may  deem  necessary.  Each  bureau 
and  division  of  the  department  and  the  persons  in  charge  thereof  shall  be 
subject  to  the  supervision  and  direction  of  the  commission  and  of  any  com- 
missioner duly  designated  to  supervise  the  work  of  such  bureau,  and  in 
addition  to  their  respective  duties  as  prescribed  by  this  chapter  shall  per- 
form such  other  duties  as  may  be  assigned  to  them  by  the  commission. 

§  43.  Powers.— 1.  The  commissioners,  deputy  commissioners,  secretary 
and  other  officers  and  assistants  of  the  commission  may  administer  oaths 
and  take  affidavits  in  matters  relating  to  the  powers  and  duties  of  the 


2.  No  person  shall  interfere  with,  obstruct  or  hinder  by  force  or  other- 
wise the  commissioners,  deputy  commissioners,  or  any  officer,  agent  or  em- 
ployee of  the  department  of  labor  while  in  the  performance  of  their  duties, 
or  refuse  to  properly  answer  questions  asked  by  such  officers  or  employees 
pertaining  to  the  provisions  of  this  chapter,  or  refuse  them  admittance  to 
any  place  which  is  affected  by  the  provisions  of  this  chapter. 

3.  All  notices,  orders  and  directions  of  any  officer,  agent  or  employee 
of  the  department  of  labor  other  than  the  commission  given  in  accordance 
with  this  chapter  are  subject  to  the  approval  of  the  commission  and  may 
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be  performed  or  given  by  and  in  the  name  of  the  commission  and  by  any 
officer  or  employee  of  the  department  thereunto  duly  authorized  by  the 
commission  in  its  name. 

4.  The  commission  may  procure  and  cause  to  be  used  badges  for  the 
officers,  agents  and  employees  in  the  department  of  labor  while  in  the  per- 
formance of  their  duties. 

§  44.  Expenses. — All  necessary  expenses  incurred  by  the  commission  in 
the  discharge  of  its  duties  shall  be  paid  by  the  state  treasurer  upon  the 
warrant  of  the  comptroller  issued  upon  proper  vouchers  therefor.  The 
reasonable  and  necessary  traveling  and  other  expenses  of  the  deputy  com- 
missioners, the  secretary  of  the  commission,  inspectors,  investigators  and 
other  officers,  assistants,  agents  and  employees  of  the  commission  while 
engaged  in  the  performance  of  their  duties  shall  be  paid  in  like  manner 
upon  vouchers  approved  by  the  commission  and  audited  by  the  comp- 
troller. 

§  45.  Distribution  of  responsibility. — At  the  first  meeting  of  the  com- 
mission after  its  appointment,  and  at  least  once  in  each  year  thereafter,  the 
commission  shall  by  resolution  duly  approved,  apportion  the  administra- 
tive work  involved  in  the  performance  of  its  duties  and  the  exercise  of  its 
powers  under  this  chapter  and  under  the  workman's  compensation  law, 
among  the  members  of  the  commission  and  shall  designate  the  portion  of 
such  work  which  each  of  its  members,  under  the  direction  and  control  of 
the  commission,  shall  supervise  and  be  responsible  for. 

The  commission  shall  submit  all  questions  of  general  policy  arising  in 
the  exercise  of  its  powers  or  the  performance  of  its  duties  under  the  pro- 
visions of  this  chapter  or  under  the  provisions  of  the  workmen's  compen- 
sation law  to  the  industrial  council  or  its  members  for  their  consideration 
and  advice. 

§  46.  Reports. — The  commission  shall  report  annually  to  the  legislature 
and  shall  include  in  his  *  annual  report  or  make  separately  in  each  year  a 
report  of  the  operation  of  each  bureau  in  the  department. 

/  47.  Old  records. — All  statistics  furnished  to  and  all  complaints,  re- 
-te  and  other  documentary  matter  received  by  the  commission  pursuant 
Kf  -this  chapter  or  any  act  repealed  or  superseded  thereby  may  be  de- 
stroyed by  such  commission  after  the  expiration  of  six  years  from  the  time 
o^    "tiie  receipt  thereof. 

§    48.    Counsel. — The  commission  may  appoint  and  at  pleasure  remove 

•*  counsel  to  the  commission  an  attorney  and  counsellor  at  law  of  the  state 

oi  New  York  who  shall  represent  the  department  of  labor  or  the  commission 

W\d  take  charge  of  and  assist  in  the  prosecution  of  actions  and  proceedings 

XstOTight  by  or  on  behalf  of  the  commission  or  the  department  and  who 

*  So  in  original. 
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shall  generally  act  as  legal  advisor  to  the  commission.  Such  counsel  shall 
receive  an  annual  salary  of  six  thousand  dollars.  The  commission  may 
appoint  and  at  pleasure  remove  not  exceeding  three  attorneys  and  coun- 
sellors at  law  to  assist  the  counsel  in  the  performance  of  his  duties  and  may 
fix  their  compensation  within  the  limits  of  the  annual  appropriation  pro- 
vided therefor. 

§  49.  Secretary. — The  commission  shall  appoint  and  may  remove  a  sec- 
retary, at  an  annual  salary  of  six  thousand  dollars.  The  secretary  shall 
perform  such  duties  in  connection  with  the  meetings  of  the  commission  and 
its  investigations,  hearings  and  the  preparation  of  rules  and  regulations 
under  the  provisions  of  this  chapter  as  the  commission  may  prescribe ;  and 
shall  perform  the  duties  of  secretary  of  the  workmen's  compensation  com- 
mission, as  prescribed  by  the  workmen's  compensation  law. 

§  49-a.  Officers  and  employees. — The  commission  may  appoint  such  ad- 
ditional deputy  commissioners,  and  such  officers,  statisticians,  actuaries, 
accountants,  physicians,  experts  and  other  assistants  and  employees  as 
may  be  necessary  for  the  exercise  of  its  powers  and  the  performance  of  its 
duties  under  the  provisions  of  this  chapter  and  of  the  workmen's  compensa- 
tion law,  all  of  whom  shall  be  in  either  the  competitive  or  the  non-com- 
petitive class  of  the  classified  civil  service;  and  the  commission  shall  pre- 
scribe their  duties  and  fix  their  salaries  which  shall  not  exceed  in  the 
aggregate  the  amount  annually  appropriated  by  the  legislature  for  that 
pu  rpose. 

§  60.  Meetings. — The  commission  shall  hold  stated  meetings,  at  least 
once  a  month  at  the  office  of  the  department  in  Albany  or  in  New  York 
city,  and  shall  hold  other  meetings  when  and  where  called  by  the  chair- 
man or  two  members  of  the  commission.  All  meetings  of  the  commission 
shall  be  open  to  the  public.  The  commission  shall  keep  records  of  its  in- 
vestigations and  other  official  actions,  and  minutes  of  its  proceedings  show- 
ing the  vote  of  each  member  upon  every  question. 

§  51.  Investigations. — The  commission  shall  have  power  to  make  in- 
vestigations concerning  and  report  upon  the  conditions  of  labor  generally 
and  upon  all  matters  relating  to  the  enforcement  and  effect  of  the  pro- 
visions of  this  chapter  and  of  the  rules  and  regulations  of  the  commission. 
Each  member  of  the  commission  and  the  secretary  shall  have  power  to  ad- 
minister oaths  and  take  affidavits  and  to  make  personal  inspections  of  all 
places  to  which  this  chapter  applies.  The  commission  shall  have  power 
to  subpoena  and  require  the  attendance  of  witnesses  and  the  production  of 
books  and  papers  pertinent  to  the  investigations  and  inquiries  hereby  au- 
thorized, and  to  examine  them  in  relation  to  any  matter  it  has  power  to 
investigate,  and  to  issue  commissions  for  the  examination  of  witnesses  who 
are  out  of  the  state  or  unable  to  attend  before  the  commission,  or  excused 
from  attendance. 
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§  H-a.  Rules  and  regulations. — (1)  The  commission  shall  have  power 
to  make,  amend  and  repeal  rules  and  regulations  for  carrying  into  effect 
the  provisions  of  this  chapter,  applying  such  provisions  to  specific  condi- 
tions and  prescribing  means,  methods  and  practices  to  effectuate  such  pro- 
visions. 

(2)  The  commission  shall  have  power  to  make,  amend  and  repeal  rules 
and  regulations  for  proper  sanitation  in  all  places  to  which  this  chapter 
applies,  and  for  guarding  against  and  minimizing  fire  hazards,  personal 
injuries  and  diseases  in  all  places  to  which  this  chapter  applies,  with  re- 
spect to 

a.  The  construction,  alteration,  equipment  and  maintenance  of  all  such 
places,  including  the  conversion  of  structures  into  factories,  factory  build- 
ings and  mercantile  establishments; 

b.  The  arrangement  and  guarding  of  machinery  and  the  storing  and 
keeping  of  property  and  articles; 

c.  The  places  where  and  the  methods  and  operation  by  which  trades 
and  occupations  may  be  conducted,  and  the  conduct  of  employers,  em- 
ployes *  and  other  persons ; 

It  being  the  policy  and  intent  of  this  chapter  that  all  places  to  which  it 
applies  shall  be  so  constructed,  equipped,  arranged,  operated  and  con- 
ducted in  all  respects  as  to  provide  reasonable  and  adequate  protection  to 
the  lives,  health  and  safety  of  all  persons  employed  therein,  and  fre- 
quenting the  same,  and  that  the  commission  shall  from  time  to  time  make 
such  rules  and  regulations  as  will  effectuate  such  policy  and  intent. 

(3)  Whenever  the  commission  finds  that  any  industry,  trade,  occupa- 
tion or  process  involves  such  elements  of  danger  to  the  lives,  health  or 
safety  of  persons  employed  therein  as  to  require  special  regulation  for  the 
protection  of  such  persons,  the  commission  shall  have  power  to  make  special 
rules  and  regulations  to  guard  against  such  elements  of  danger  by  estab- 
lishing requirements  as  to  temperature,  humidity,  the  removal  of  dusts, 
gases  or  fumes  and  requiring  licenses  to  be  applied  for  and  issued  by  the 
commission  as  a  condition  of  carrying  on  any  such  industry,  trade,  occupa- 
tion or  process  and  requiring  medical  inspection  and  supervision  of  persons 
employed  and  applying  for  employment,  and  by  other  appropriate  means. 

(4)  The  rules  and  regulations  may  be  limited  in  their  application  to 
certain  classes  of  establishments,  places  of  employment,  machines,  appa- 
ratus, articles,  processes,  industries,  trades  or  occupations  or  may  apply 
only  to  those  to  be  constructed,  established,  installed  or  provided  in  the 
future. 

(5)  The  rules  and  regulations  of  the  commission  shall  have  the  force 
and  effect  of  law  and  shall  be  enforced  in  the  same  manner  as  the  pro- 
visions of  this  chapter. 

(6)  No  provision  of  this  chapter  specifically  conferring  power  on  the 

*  So  in  original. 
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commission  to  make  rules  and  regulations  shall  limit  the  power  conferred 
by  this  section. 

§  52.  Industrial  code;  procedure. — The  rules  and  regulations  of  the 
commission  shall  constitute  the  industrial  code.  At  least  three  affirmative 
votes  shall  be  necessary  for  the  adoption,  amendment  or  repeal  of  any  rule 
or  regulation.  Before  any  rule  or  regulation  is  adopted,  amended  or  re- 
pealed, there  shall  be  a  public  hearing  thereon,  notice  of  which  shall  be 
published  at  least  once,  not  less  than  ten  days  prior  thereto,  in  such  news- 
papers as  the  commission  may  prescribe,  and  in  the  City  Record  in  the 
city  of  New  York.  The  commission  may  appoint  committees  composed  of 
employers,  employees  and  experts  to  assist  it  in  framing  rules  and  regula- 
tions and  shall  submit  all  proposed  rules  and  regulations  to  the 
industrial  council  or  the  members  thereof  for  their  consideration  and 
advice.  Every  rule  and  regulation  adopted,  every  amendment  or  re- 
peal thereof  and  every  act  of  the  commission  shall  be  promptly  pub- 
lished in  the  bulletins  of  the  department  and  in  the  City  Record  in  the  city 
of  New  York.  The  rules  and  regulations  and  all  amendments  and  repeals 
thereof  shall,  unless  otherwise  prescribed  by  the  commission,  take  effect 
twenty  days  after  the  first  publication  thereof,  and  every  rule  and  regula- 
tion and  every  amendment  or  repeal  thereof,  shall  be  certified  by  the  secre- 
tary of  the  commission  and  filed  with  the  secretary  of  state. 

§  52-a.  Review  by  commission. — 1.  Any  person  in  interest  may  peti- 
tion the  commission  for  a  review  of  the  validity  or  reasonableness  of  any 
rule,  regulation  or  order  made  by  the  commission  or  otherwise  under  the 
provisions  of  this  chapter. 

2.  The  petition  shall  be  verified  and  filed  with  the  commission  and  shall 
state  in  full  detail:  (a)  The  rule,  regulation  or  order  upon  which  the 
hearing  is  desired ;  in  what  respects  it  is  claimed  to  be  invalid  or  unreason- 
able; (c)  the  issues  to  be  considered  by  the  commission  on  the  hearing. 

The  commission  may  join  in  one  proceeding  all  petitioners  alleging  in- 
validity or  unreasonableness  of  the  same  or  substantially  similar  rules,  reg- 
ulations or  orders.  The  petitioner  shall  be  deemed  to  have  waived  all 
objections  to  any  irregularities  or  illegalities  in  the  rule,  regulation  or 
order  upon  which  a  hearing  is  sought  other  than  those  set  forth  in  the 
petition. 

3.  Upon  receipt  of  the  petition,  the  commission  shall,  if  necessary  to 
determine  the  issues  raised,  order  a  hearing,  or  if  the  issues  have  been 
adequately  considered  in  a  prior  proceeding  under  this  section  or  other- 
wise, the  commission  may,  without  hearing,  confirm  its  previous  deter- 
mination. Notice  of  the  time  and  place  of  hearing,  which  shall  be  open  to 
the  public,  Bhall  be  given  to  the  petitioner  and  to  such  other  persons  as 
the  commission  may  find  directly  interested  in  the  issues  raised  by  the 
petitioner. 

4.  If,  upon  such  hearing,  the  commission  finds  that  the  rule,  regula- 
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tion  or  order  complained  of  is  invalid  or  unreasonable  it  shall  revoke  it  or 
substitute  therefor  a  new  or  amended  one.  If  the  substituted  rule,  regu- 
lation or  order  involves  a  substantial  amendment  of  the  original  one,  the 
parties  may,  by  new  petition,  bring  before  the  commission  all  objections 
to  its  validity  and  reasonableness  and  no  action  under  the  provisions  of 
section  fifty-two-b  shall  meanwhile  be  entertained  by  the  court. 

5.  The  decision  of  the  commission  shall  be  final  unless  within  thirty 
days  after  its  issuance  one  of  the  parties  to  the  proceeding  before  the  com- 
mission appeals  from  its  decision  by  bringing  an  action  as  provided  in 
section  fifty-two-b. 

§  52-b.  Beview  by  court. — 1.  Any  person  in  interest  may  bring  an 
action  in  the  supreme  court  against  the  commission  as  defendant,  to  deter- 
mine the  validity  and  reasonableness  of  any  provision  of  this  chapter  or  of 
the  rules  and  regulations  made  in  pursuance  thereof  or  of  any  order 
directing  compliance  therewith,  provided  that  no  such  action  to  determine 
the  validity  or  reasonableness  of  any  rule,  regulation  or  order  shall  be 
brought,  except  as  an  appeal  from  the  determination  of  the  commission,  as 
provided  in  section  fifty-two-a. 

2.  If  the  action  is  an  appeal  from  the  determination  of  the  commission 
the  commission  shall  file  with  the  clerk  of  the  court  a  certified  copy  of  the 
record  of  its  hearing  in  the  matter,  and  if  the  appeal  is  from  a  determina- 
tion of  the  commission  refusing  a  hearing  on  the  ground  that  the  issues 
have  been  determined  in  a  prior  proceeding,  the  commission  shall  also  file 
with  the  clerk  of  the  court  a  certified  copy  of  the  records  of  its  hearings  in 
the  prior  proceedings. 

3.  Such  action  shall  have  precedence  over  other  actions  in  the  same 
court  in  accordance  with  the  provisions  of  subdivision  one  of  section  seven 
hundred  and  ninety-one  of  the  code  of  civil  procedure. 

4.  The  court  shall  thereafter  try  the  issues  and  render  its  decision 
based  upon  the  record  of  the  commission's  hearings  as  well  as  the  evidence 
submitted  in  the  action  before  it.  The  court  may  refer  any  issue  arising 
in  such  action  to  the  commission  for  further  consideration.  At  any  time 
during  such  action  the  party  appealing  from  the  commission's  decision 
shall  have  the  right  to  apply,  without  notice,  to  the  court  for  an  order 
directing  all  questions  of  fact  arising  upon  one  or  more  specified  issues  to 
be  tried  and  determined  by  a  jury,  and  the  court  shall  thereupon  cause 
these  questions  to  be  distinctly  and  pfainly  stated  for  trial  accordingly, 
and  the  findings  of  the  jury  upon  such  questions  so  stated  shall  be  con- 
clusive in  the  action.  Appeals  from  the  supreme  court  to  the  appellate 
division  of  the  supreme  court  and  to  the  court  of  appeals  may  be  taken  in 
such  cases  and  subject  to  the  same  limitations  as  in  other  cases. 

§  52-c.  limited  review  of  provisions  of  chapter  and  of  rules,  regulations 
and  orders. — 1.  Every  provision  of  this  chapter  and  of  the  rules  and  regu- 
lations made  in  pursuance  thereof,  and  every  order  directing  compliance 
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therewith  shall  be  valid  and  in  full  force  and  effect  unless  declared  invalid 
in  a  proceeding  for  review  brought  under  the  provisions  of  section  fifty- 
two-a.  Except  as  provided  in  section  fifty-two-b  no  court  shall  have  juris- 
diction to  review,  reverse  or  annul  any  such  provision  or  order  or  to  enjoin, 
restrain  or  interfere  with  its  enforcement. 

2.  Every  such  provision  or  order  shall  in  a  prosecution  or  action  to 
impose  a  penalty  for  its  violation  be  deemed  valid  and  in  full  force  and 
effect,  unless  prior  to  the  commencement  of  the  prosecution  or  action  such 
provision  or  order  has  been  revoked,  or  modified  by  the  commission,  or 
annulled  by  a  court  having  jurisdiction  thereof,  in  proceedings  brought 
under  the  provisions  of  sections  fifty-two-a  or  fifty-two-b,  or  unless  such 
proceedings  are  pending  in  which  case  the  prosecution  or  action  shall  be 
stayed  by  the  court  and  abide  the  final  determination  thereof.  If  any  such 
prosecution  or  action  is  commenced  against  a  defendant  who  has  not  pre- 
viously been  served  with  an  order  to  comply  with  such  provision,  or  who  has 
been  served  with  such  an  order  but  has  not  had  a  reasonable  opportunity  to 
comply  therewith,  and  if  within  five  days  the  defendant  commences  pro- 
ceedings under  the  provisions  of  sections  fifty-two-a  or  fifty-two-b,  the 
prosecution  or  action  shall  be  stayed  as  if  such  proceedings  had  been  pend- 
ing at  the  time  it  was  commenced. 

§  52-d.  Variations. — If  in  the  opinion  of  the  commission  there  shall  be 
practical  difficulties  in  carrying  out  the  strict  letter  of  a  provision  of  this 
chapter  or  of  a  rule  or  regulation  adopted  by  the  commission  affecting  the 
construction  or  alteration  of  buildings  and  structural  changes  therein,  the 
installation  of  fixtures  and  apparatus  safeguarding  the  machinery  and 
prevention  of  accidents,  a  variation  from  or  modification  of  its  require- 
ments so  that  the  spirit  of  the  provision  or  rule  or  regulation  shall  be 
observed,  public  safety  secured  and  substantial  justice  done,  may  be  per- 
mitted by  the  commission  as  provided  by  this  section.  The  person  af- 
fected by  such  provision  or  rule  or  regulation  or  his  agent  may  petition 
the  commission  for  one  or  more  such  variations  or  modifications  stating 
the  grounds  therefor.  The  commission  shall  fix  a  day  within  a  reasonable 
time  for  a  hearing  on  the  petition  and  upon  the  hearing  the  petitioner  may 
appear  in  person  or  by  agent  or  attorney.  The  decision  of  the  commission 
shall  be  rendered  promptly  and  shall  be  final.  A  copy  of  the  petition  and 
the  decision  shall  be  filed  by  the  secretary  of  the  commission  in  his  office 
and  if  the  petition  be  allowed  wholly  or  in  part  a  certificate  stating  the 
reason  for  such  allowance  shall  be  filed  in  like  manner. 

Powers  conferred  upon  the  commission  by  this  section  shall  be  subject 
to  the  requirement  of  this  chapter  that  all  places  to  which  it  applies  shall 
be  so  constructed,  equipped,  arranged,  operated  and  conducted  in  all  re- 
spects as  to  provide  reasonable  and  adequate  protection  to  the  lives,  health 
and  safety  of  all  persons  employed  therein. 
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This  section  is  probably  superseded  by  L.  1915,  ch.  719,  in  effect  May  24,  1915, 
adding  §  52-a  as  follows: 

$  52-a.  Variations. — If  there  shall  be  practical  difficulties  or  unnecessary  hard- 
ship in  carrying  out  any  provision  of  this  chapter,  or  rule  or  regulation  adopted 
by  the  industrial  board  thereunder,  affecting  the  construction  or  alteration  of 
buildings,  exits  therefrom,  the  installation  of  fixtures  and  apparatus,  or  the  safe- 
guarding of  machinery  and  prevention  of  accidents,  the  industrial  board  shall 
have  power  to  make  a  variation  from  such  requirements  if  the  spirit  of  the  pro- 
vision or  rule  or  regulation  shall  be  observed  and  public  safety  secured.  Any 
person  affected  by  such  provision  or  rule  or  regulation,  or  his  agent,  may  petition 
the  board  for  such  variation  stating  the  grounds  therefor.  The  board  shall  fix  a 
day  within  a  reasonable  time  for  a  hearing  on  such  petition  and  give  notice 
thereof  to  the  petitioner  who  may  appear  in  person  or  by  agent  or  attorney.  If 
the  board  shall  permit  such  variation  it  shall  be  in  the  form  of  a  resolution  and 
such  variation  shall  apply  to  all  buildings,  installations  or.  conditions  where  the 
facts  are  substantially  the  same  as  those  stated  in  the  petition.  At  least  three 
affirmative  votes  shall  be  necessary  for  the  adoption  of  any  such  resolution.  Such 
resolution  Bhall  contain  a  description  of  the  conditions  under  which  such  variation 
shall  be  permitted  and  shall  be  published  in  the  manner  provided  for  rules  and 
regulations  of  the  board.  A  record  of  all  such  variations  shall  be  kept  in  the 
office  of  the  industrial  board  and  shall  be  properly  indexed  under  section  numbers 
of  the  law  or  industrial  code  to  which  each  variation  applies,  and  shall  be  open 
to  public  inspection  during  business  hours.  (Added  "by  L.  1915,  ch.  719,  in  effect 
May  24,  1915.) 

§  52-e.  Protection  of  employees. — The  commission  shall  render  all  aid 
and  assistance  necessary  for  the  enforcement  of  any  claim  by  an  employee 
against  his  employer  which  the  commission  finds  reasonable  and  just  and 
for  the  protection  of  employees  from  frauds,  extortions,  exploitation,  or 
other  improper  practices  on  the  part  of  any  person,  public  or  private ;  and 
shall  investigate  such  cases  for  the  purpose  of  presenting  the  facts  to  the 
proper  authorities  and  of  inducing  action  thereon  by  the  various  agencies 
of  the  state  possessing  the  requisite  jurisdiction. 

§  56.    Bureau  of  inspection;  general  powers  and  duties. 

Duty  of  owner  or  lessee  to  comply  with  law;  agreement  by  tenant  to  comply  with 
law.— -Though  this  section  authorizes  the  commissioner  of  labor  to  enforce  any 
municipal  by-law,  ordinance  or  regulation  relating  to  factories  which  are  not  in 
conflict  with  the  statute,  and  section  1275  (3)  of  the  Penal  Law  makes  the  violation 
of  any  such  rule  or  regulation  a  misdemeanor,  the  duty  of  complying  with  such 
requirement  Is  upon  the  owner  or  lessee  of  an  entire  building,  but  as  between 
themselves  it  is  competent  for  landlord  and  tenant  to  agree  that  the  latter  shall 
obligate  himself  to  assume  all  expense  of  doing  such  things  as  the  law  imposes 
upon  the  landlord  incident  to  the  use  of  the  premises  for  factory  purposes.  Blauner 
v.  Siegel  (1914),  85  Misc.  398,  147  N.  Y.  Supp.  435. 

§  79-b.  Bequirements  for  existing  buildings. — Subd.  1,  as  amended  by 
L.  1914,  ch.  182,  amended  by  L.  1915,  ch.  719,  in  effect  May  24,  1915,  as 
follows: 

1.  Required  exits.  Every  building  over  two  stories  in  height  shall  be 
provided  on  each  floor  with  at  least  two  means  of  exit  or  escape  from  fire, 
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remote  from  each  other,  one  of  which  on  every  floor  above  the  ground  floor 
shall  lead  to  or  open  on  an  interior  stairway,  which  shall  be  enclosed  as 
hereinafter  provided,  or  to  an  exterior  enclosed  fireproof  stairway.  The 
other  shall  lead  to  such  a  stairway;  or  to  a  horizontal  exit;  or  to  an  ex- 
terior screened  stairway;  or  to  fire-escapes  on  the  outside  of  the  building 
in  buildings  of  five  stories  or  less  in  height  except  that  such  fire-escapes 
shall  not  be  accepted  as  required  means  of  exit  in  such  buildings  or  par- 
ticular classes  thereof  where  the  industrial  board  finds  that  such  fire- 
escapes  would  not  in  its  opinion  furnish  adequate  and  safe  means  of  escape 
for  the  occupants  in  case  of  fire ;  or  to  outside  fire-escapes  in  buildings  over 
five  stories  in  height  when,  in  the  opinion  of  the  industrial  board  the  safety 
of  the  occupants  of  the  building  would  not  be  endangered  thereby.  No 
point  on  any  floor  of  such  factory  shall  be  more  than  one  hundred  feet  or 
if  there  is  maintained  throughout  the  building  an  automatic  sprinkler  sys- 
tem conforming  to  the  requirements  of  section  eighty-three-b  of  this  chap- 
ter, and  to  the  rules  and  regulations  of  the  industrial  board  more  than  one 
hundred  and  fifty  feet  distant  from  the  entrance  to  one  such  means  of 
exit.  Whenever  safe  egress  may  be  had  from  the  roof  to  an  adjoining  or 
nearby  structure,  every  stairway  serving  as  a  required  means  of  exit  shall 
be  extended  to  the  roof.  All  such  stairways  shall  extend  to  the  first  story 
and  lead  to  the  street  or  to  an  unobstructed  passageway  leading  to  a  street 
or  road  or  to  an  open  area  affording  safe  passage  to  a  street  or  road. 

§  79-c.  Additional  requirements  common  to  buildings  heretofore  and 
hereafter  constructed. 

Conitruetlon;  hand-raili  on  ttaln  of  "tenant  factories." — Section  79c  Of  the 
Labor  Law  requires  band-rails  on  the  stairs  of  "tenant  factories."  Section  94 
makes  the  owner  of  the  building  responsible  for  any  failure  to  observe  sections 
79  and  80.  The  provision  for  hand-rails  under  the  Labor  Law  of  1910  was  con- 
tained In  section  SO.  Section  94  has  remained  practically  unchanged.  Held,  that 
the  statute  being  remedial  should  receive  a  construction  tending  to  effectuate 
Its  purpose;  It  Is  evident  that  when  the  provisions  as  to  hand-rails  in  old  section 
90  were  transferred  to  the  new  section  79c  section  94  was  by  oversight  not  amended 
to  correspond,  but  that  the  provisions  of  section  94  must  still  be  held  to  refer 
as  well  to  section  79c  as  to  section  79.  Wax  v.  Langdon  Co.  (1914),  88  Misc.  5, 
150  N.  Y.  Supp.  361. 

§  78-e.  Limitation  of  number  of  occupants, — Subd.  8  amended  by  L. 
1915,  ch.  719,  mi  effect  May  24,  1915,  as  follows: 

8.  In  any  building  the  number  of  persons  permitted  to  be  employed  on 
any  one  floor  under  the  provisions  of  subdivisions  one,  two  and  three  of 
this  section  may  be  incresed  one  hundred  per  centum  where  there  is  con- 
structed, installed  and  maintained  throughout  the  building  an  automatic 
sprinkler  system  conforming  to  the  requirements  of  section  eighty-three-b 
of  this  chapter  and  to  the  rules  and  regulations  of  the  industrial  board. 

Subd.  9  repealed  by  L.  1915,  ch.  719,  j»  effect  May  24,  1915,  and  subd. 
10,  renumbered  and  amended,  as  follows; 
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9.  Where  one  floor  is  occupied  by  more  than  one  tenant,  the  commis- 
sioner of  labor,  shall  have  power  to  prescribe  how  many  of  the  persons  al- 
lowed to  occupy  such  floor  under  the  provisions  of  this  section,  may  oc- 
cupy the  space  of  each  tenant. 

Subd.  11  renumbered  10  by  L.  1915,  ch.  719,  in  effect  May  24,  1915. 

§  79-g.  Enforcement  of  certain  provisions  of  this  article.  The  commis- 
sioner of  labor,  except  as  otherwise  provided  in  this  chapter,  shall  have  the 
power  and  is  hereby  charged  with  the  duty  of  enforcing  all  of  the  provisions 
of  the  chapter  relating  to  the  prevention  of  and  protection  against  fire,  in- 
cluding specifically  the  provisions  of  sections  seventy-nine-a,  seventy- 
nine-b,  seventy-nine-c,  seventy-nine-e  and  seventy-nine-f,  together  with 
the  rules  and  regulations  of  the  industrial  board  adopted  under  the  author- 
ity of  any  such  sections.  (Added  by  L.  1915,  ch.  347,  in  effect  Apr.  21, 
1915.) 

§  81.    Protection  of  employees  operating  machinery. 

Application. — This  section  relating  to  the  guarding  of  machinery,  and  section  93, 
relating  to  the  employment  of  minors,  apply  only  to  the  employer  of  labor  in 
a  factory  and  have  no  application  to  employers  engaged  in  purely  mercantile  and 
other  non-manufacturing  enterprises.  The  sections  of  the  Labor  Law  aforesaid  have 
no  application  to  a  retail  butcher,  who  uses  in  his  business  a  machine  for  chopping 
meat,  and  there  can  be  no  recovery  under  said  statute,  although  the  employee 
injured  by  such  "machine  had  not  attained  the  statutory  age  for  employment  in 
a  factory,  and  although  the  chopping  mechanism  of  the  machine  was  not  guarded. 
O'Connor  v.  Webber  (1914),  163  App.  Div.  i75,  147  N.  Y.  Supp.  1053. 

"Promptly"  replacing  guards. — The  provision  of  this  section,  imposing  upon  a 
master  the  duty  of  "promptly"  replacing  guards  on  machinery  is  expressly  limited 
to  removals  for  repair,  and  should  not  be  extended  to  removals  when  made  neces- 
sarily for  the  doing  of  certain  work.  Pockrass  v.  Kaplan  (1914),  163  App.  Div. 
209,  148  N.  Y.  Supp.  104. 

Failure  to  promptly  replace  guard  on  circular  saw. — In  an  action  for  the  death 
of  a  workman,  it  appeared  that  the  guard  to  a  circular  saw  furnished  by  the 
defendant  was  removed  by  another  workman  in  order  to  do  work  which  required 
its  removal,  and  that  within  half  an  hour  thereof  another  employee  used  the  saw 
for  work  with  which  the  guard  would  not  interfere  without  replacing  it,  which 
resulted  in  the  death  of  a  fellow-workman,  against  whom  a  piece  of  lumber  was 
hurled  by  the  revolving  saw.  The  court  properly  instructed  the  jury  that  it  was 
the  non-delegable  duty  of  the  defendant  to  replace  the  guard,  but  that  if  it  had 
been  removed  without  his  direction  or  knowledge,  he  was  entitled  to  a  reasonable 
time  to  replace  it,  to  be  determined  by  all  the  facts  and  circumstances.  It  was  held, 
that  on  all  the  evidence,  the  interval  during  which  the  machine  was  unguarded, 
even  when  marked  by  the  surrounding  circumstances,  was  not  sufficient  to  charge 
the  defendant  with  negligence  in  this  respect  Pockrass  v.  Kaplan  (1914),  163  App. 
Div.  209,  148  N.  Y.  Supp.  104. 

Injury  to  hand  by  steam  mangle;  insufficient  guard;  excessive  verdict. — The 
plaintiff,  an  infant,  engaged  in  working  at  a  steam  mangle  in  a  laundry,  was  in- 
jured by  having  her  hand  caught  under  a  roller  which  fed  the. articles  to  be 
laundered  to  ironing  rollers  situated  beyond.  The  negligence  charged  was  a  viola- 
tion of  the  Labor  Law,  in  that  the  rollers  were  not  properly  guarded,  while  the 
defendant,  upon  its  part,  claimed  that  the  feeding  rollers  were,  in  fact,  a  guard 
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to  the  Ironing  rollers,  although  they  revolved  In  such  manner  as  to  draw  articles 
Into  the  machine.  It  was  further  claimed  that  the  cogs  operating  the  feeding 
roller  automatically  disengaged  In  case  a  substance  of  any  thickness  went  under 
It  On  all  the  evidence,  it  was  held,  that  the  Jury  were  Justified  In  finding  that 
the  roller  was  not  a  proper  guard,  and  that  an  adequate  guard  would  have  been 
practicable.  Ronca  v.  Wendell  ft  Brans  Co.  (1915],  166  App.  Dlr.  216,  1S1  N.  Y. 
Supp.  257. 

Lighting  of  hall*  in  tenant  factories. — Under  subdivision  3,  which  requires  the 
halls  In  tenant  factories  to  be  lighted  "on  every  work  day  In  the  year  from  the 
time  when  the  building  Is  open  for  use  in  the  morning  until  it  Is  closed  In  the 
evening,"  the  landlord  was  liable  to  the  plaintiff  who  on  New  Year  day  was 
injured  as  a  result  of  the  landlord's  failure  to  light  the  hall.  Wax  v.  Langdon 
Co.  (1914),  88  Misc.  6, 150  N.  Y.  Supp.  351. 

Criminal  nroieontion  for  violation  of  this  section.  See  cases  cited  under  Penal 
Law,  section  1276. 

§  82.    Fire  tacapet.— (Repealed  by  L.  1913,  ch.  461.) 

Fire  eioapet  on  factories;  death  of  employee  In  Are  In  factory;  when  failure  of 
matter  to  provide  fire  escapes  render*  hint  liable  for  death  of  employee. — Plaintiff's 
testator,  employed  by  the  defendant,  was  burned  to  death  In  the  latter'a  tannery 
loft,  a  large  wooden  building  for  drying  oiled  hides,  the  first  floor  of  which  was 
the  ground,  with  two  board  floors  above,  the  upper  one  sixteen  feet  from  the 
ground.  There  were  no  fire  escapes  on  the  building.  Ten  minutes  before  the 
Are,  when  the  deceased  was  last  seen  alive,  he  was  at  the  elevator  on  the  lower 
floor  and  after  the  fire  his  body  was  found  on  the  ground  floor  under  the  place 
where  he  had  been  at  work  on  the  third  floor  before  the  fire.  In  an  action  to 
recover  for  his  death,  the  court  charged  the  Jury  to  the  effect  that  the  negligence 
of  the  defendant  Is  established  as  a  matter  of  law  by  his  failure  to  provide  a 
fire  escape.  It  was  held,  that  the  charge  was  correct;  that  the  case  falls  within 
the  doctrine  of  Willy  v.  Jftilledy  (78  N.  Y.  310),  and  that  it  was  for  the  Jury 
to  say  If  a  failure  to  provide  fire  escapes  was,  under  tbe  circumstances,  the  cause 
of  death.    Amberg  v.  Klnley  (1916),  214  N.  Y.  531. 

§  83-a.  Fire  alarm  signal  systems  and  fire  drills. — 1.  Every  factory 
building  over  two  stories  in  height  in  which  more  than  twenty-five  persons 
are  employed  above  the  ground  floor  shall  be  equipped  with  a  fire  alarm 
signal  system  with  a  sufficient  number  of  signals  clearly  audible  to  all  occu- 
pants thereof.  The  industrial  board  may  make  rules  and  regulations  pre- 
scribing the  number  and  location  of  such  signals.  Such  system  shall  be  in- 
stalled by  the  owner  or  lessee  of  the  building  and  shall  permit  the  sounding 
of  all  the  alarms  within  the  building  whenever  the  alarm  is  sounded  in  any 
portion  thereof.  Such  system  shall  be  maintained  in  good  working  order. 
No  person  shall  tamper  with,  or  render  ineffective  any  portion  of  said  sys- 
tem except  to  repair  the  same.  It  shall  be  the  duty  of  whoever  discovers 
a  fire  to  cause  an  alarm  to  be  sounded  immediately. 

2.  In  every  factory  building  over  two  stories  in  height  in  which  more 
than  twenty-five  persons  are  employed  above  the  ground  floor,  a  fire  drill 
which  will  conduct  all  the  occupants  of  such  building  to  a  place  of  safety 
and  in  which  all  the  occupants  of  such  building  shall  participate  simul- 
taneously shall  be  conducted  at  least  once  a  month. 
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In  the  city  of  New  York  the  fire  commissioner  of  such  city  and  elsewhere 
the  industrial  board  shall  make  rules,  regulations  and  special  orders  neces- 
sary or  suitable  to  each  situation  and  in  the  case  of  buildings  containing 
more  than  one  tenant,  necessary  or  suitable  to  the  adequate  co-operation  of 
all  the  tenants  of  such  building  in  a  fire  drill  of  all  the  occupants  thereof. 
Such  rules,  regulations  and  orders  may  prescribe  upon  whom  shall  rest  the 
duty  of  carrying  out  the  same.  Such  special  orders  may  require  posting 
of  the  same  or  an  abstract  thereof. 

3.  In  the  city  of  New  York  the  fire  commissioner  of  such  city,  and 
elsewhere  the  commissioner  of  labor  is  charged  with  the  duty  of  enforcing 
this  section.  (Added  by  L.  1912,  ch.  330,  and  amended  by  L.  1913,  ch. 
203,  and  L.  1915,  ch.  347,  in  effect  Apr.  21,  1915.) 

L.  1915,  ch.  347,  §  6.  Rules,  regulations  and  special  orders  heretofore  made  or 
adopted  by  the  state  fire  marshal  under  the  provisions  of  section  eighty-three-a 
of  the  labor  law,  as  existing  prior  to  the  taking  effect  of  this  act,  are  continued 
as  rules,  regulations  and  special  orders  of  the  industrial  board,  in  so  far  as  they 
are  not  inconsistent  with  this  act,  until  the  adoption  of  new  rules,  regulations 
and  special  orders  by  such  board.  Nothing  in  this  act  or  in  the  act  of  the  legis- 
lature of  the  year  nineteen  hundred  and  fifteen  abolishing  the  office  of  state  fire 
marshal  shall  impair  the  effect  of  the  approval  of  any  automatic  sprinkler  system 
by  the  state  fire  marshal  under  the  provisions  of  section  eighty-three-b  of  the 
labor  law,  as  existing  before  this  act  takes  effect.  Actions  or  proceedings  at 
law  heretofore  instituted  by  the  state  fire  marshal  for  the  enforcement  of  the 
provisions  of  sections  eighty-three-a,  eighty-three-b  and  eighty-three-c  of  the  labor 
law  shall  not  abate,  by  reason  of  this  act  or  of  said  act  of  the  legislature  abolishing 
the  office  of  state  fire  marshal,  but  the  same  shall  be  continued  by  the  commissioner 
of  labor.  The  director  of  the  state  library  shall  turn  over  to  the  commissioner 
of  labor,  on  demand,  all  books,  records,  papers  and  documents  and  also  boiler  in- 
spection apparatus  of  the  state  fire  marshal  transferred  to  such  director  by  such  act 
of  the  legislature  abolishing  the  office  of  state  fire  marshal  which  pertain  to  the 
administration  or  enforcement  by  such  fire  marshal  of  the  provisions  of  the  labor 
law  amended  by  this  act  or  of  section  three  hundred  and  fifty-seven  of  the  in- 
surance law,  which  was  repealed  by  the  act  abolishing  such  office. 

§  83-b.  Automatic  sprinklers. — In  every  factory  building  over  seven 
stories  or  over  ninety  feet  in  height  in  which  wooden  flooring  or  wooden 
trim  is  used  and  more  than  two  hundred  people  are  regularly  employed 
above  the  seventh  floor  or  more  than  ninety  feet  above  the  ground  level  of 
such  building,  the  owner  of  the  building  shall  install  an  automatic  sprinkler 
system  approved  as  to  form  and  manner  in  the  city  of  New  York  by  the 
fire  commissioner  of  such  city,  and  elsewhere,  by  the  commissioner  of 
labor.  The  owner  of  such  a  factory  building  hereafter  constructed  or  of 
which  the  construction  shall  be  hereafter  completed,  shall  install  such  auto- 
matic sprinkler  system,  approved  as  above  provided,  before  opening  a  fac- 
tory therein  or  within  such  time  thereafter,  not  exceeding  one  year,  as 
the  fire  commissioner  of  the  city  of  New  York,  if  the  building  be  in  such 
city,  and  elsewhere  the  commissioner  of  labor  shall  permit  for  good  cause 
shown.    Where  any  such  installation  shall  not  have  been  made  pursuant 
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to  the  provisions  of  this  section  before  this  amendment  takes  effect,  within 
the  times  limited  by  such  provisions,  or  shall  not  have  been  made  in  any 
such  factory  building  or  buildings  now  used  for  a  factory  constructed  or 
opened  since  April  fifteenth,  nineteen  hundred  and  fourteen,  such  installa- 
tion shall  be  made  within  one  year  after  this  section  as  hereby  amended 
takes  effect.  Nothing  herein  contained  shall  be  deemed  to  remit  any  pen- 
alty heretofore  accrued  for  failure  to  install  any  such  system  within  the 
times  heretofore  limited. 

A  failure  to  comply  with  this  section  shall  be  a  misdemeanor  as  pro- 
vided by  section  twelve  hundred  and  seventy-five  of  the  penal  law  and 
the  provisions  hereof  shall  also  be  enforced  in  the  city  of  New  York  by  the 
fire  commissioner  of  such  city  in  the  manner  provided  by  title  three  of 
chapter  fifteen  of  the  Greater  New  York  charter,  and  elsewhere  by  the 
commissioner  of  labor.  (Added  by  L.  1912,  ch.  332,  and  amended  by  L. 
1915,  ch.  347,  tn  effect  Apr.  21,  1915.) 

Vote.— See  L.  1915,  ch.  347,  |  6,  under  9  83a. 

§83-0.  Fire  proof  receptacles;  gat  jets;  smoking.  1.  Every  factory 
shall  be  provided  with  properly  covered  fire  proof  receptacles,  the  number, 
style  and  location  of  which  shall  be  approved  in  the  city  of  New  York  by 
the  fire  commissioner,  and  elsewhere,  by  the  commissioner  of  labor.  There 
shall  be  deposited  in  Buch  receptacles  all  inflammable  waste  materials,  cut- 
tings and  rubbish.  No  waste  materials,  cuttings  and  rubbish  shall  be 
permitted  to  accumulate  on  the  floors  of  any  factory  but  shall  be  removed 
therefrom  not  less  than  twice  each  day.  All  such  waste  materials,  cut- 
tings and  rubbish  shall  be  entirely  removed  from  a  factory  building  at 
least  once  in  each  day,  except  that  baled  waste  material  may  be  stored 
in  fireproof  enclosures,  provided  that  all  such  baled  waste  material  shall  be 
removed  from  such  building  at  least  once  in  each  month. 

2.  All  gas  jets  or  lights  in  factories  shall  be  properly  enclosed  by  globes, 
wire  cages  or  otherwise  properly  protected  in  a  manner  approved  in  the 
city  of  New  York  by  the  fire  commissioner  of  such  city,  and  elsewhere, 
by  the  commissioner  of  labor. 

3.  No  person  shall  smoke  in  any  factory  but  the  industrial  board  in  its 
rules  may  permit  smoking  in  protected  portions  of  a  factory  or  in  special 
classes  of  occupancies  where  in  its  opinion  the  safety  of  the  employees 
would  not  be  endangered  thereby.  A  notice  of  such  prohibition  stating  the 
penalty  for  violation  thereof  shall  be  posted  in  every  entrance  hall  and 
every  elevator  car,  and  in  every  atairhall  and  room  on  every  floor  of  Buch 
factory  in  English  and  also  in  such  other  language  or  languages  as  the 
fire  commissioner  of  the  city  of  New  York  in  such  city,  and  elsewhere,  the 
commissioner  of  labor,  shall  direct.  The  fire  commissioner  of  the  city  of 
New  York  in  such  city,  and  elsewhere,  the  commissioner  of  labor  shall 
enforce  the  provisions  of  this  subdivision.     (Added  by  L.  1912,  ch.  329,  and 
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amended  by  L.  1913,  ch.  194  and  L.  1915,  ch.  347,  in  effect  Apr.  21, 
1915.) 
Note.— Sec  L.  1915,  ch.  347,  |  6,  under  |  83a. 

§  91.  Boiler  inspection. — The  commissioner  of  labor  shall  cause  to  be 
inspected  all  boilers  used  for  generating  steam  or  heat  for  factory  pur- 
poses which  carry  a  steam  pressure  of  ten  pounds  or  more  to  the  square 
inch,  except  where  a  certificate  is  filed  with  such  commissioner,  or  shall 
have  been  heretofore  filed  with  the  state  fire  marshal  under  the  provisions 
of  former  section  three  hundred  and  fifty-seven  of  the  insurance  law,  by  a 
duly  authorized  insurance  company,  in  conformity  with  the  rules  or 
regulations  of  the  officer  with  whom  such  certificate  shall  have  been  filed, 
and  certifying  that  upon  such  inspection  such  boilers  have  been  found  to 
be  in  a  safe  condition.  Every  such  insurance  company  shall  report  to 
the  coirimissioner  all  boilers  insured  by  them  coming  within  the  provisions 
of  this  section  including  those  rejected,  together  with  the  reason  therefor. 
A  fee  of  five  dollars  shall  be  charged  the  owner  or  lessee  of  each  boiler  in- 
spected by  the  inspector  of  the  department  of  labor,  but  not  more  than  the 
sum  of  ten  dollars  shall  be  collected  for  the  inspection  of  any  one  boiler 
for  any  year.  Such  fee  shall  be  payable  within  thirty  days  from  the  date 
of  such  inspection.  If  a  certificate  of  inspection,  heretofore  filed  in  the 
office  of  the  state  fire  marshal,  or  hereafter  filed  in  the  office  of  the  com- 
missioner of  labor  shows  a  boiler  to  be  in  need  of  repairs  or  in  an  unsafe 
or  dangerous  condition,  the  commissioner  of  labor  shall  order  such  repairs 
to  be  made  to  such  boiler  as  in  his  judgment  may  be  necessary  and  he  shall 
order  the  use  of  such  boiler  discontinued  until  such  repairs  are  made 
or  such  dangerous  and  unsafe  conditions  remedied.  Such  order  shall  be 
served  upon  the  owner  or  lessee  of  the  boiler,  personally  or  by  mail,  and  any 
owner  or  lessee  failing  to  comply  with  such  order  within  a  time  to  be 
specified  therein,  which  shall  be  not  less  than  ten  days  from  the  service 
of  the  order  if  served  personally  and  not  less  than  fifteen  days  from  the 
mailing  thereof  if  served  by  mail,  shall  be  liable  to  a  penalty  of  fifty 
dollars  for  each  day's  neglect  thereafter.  Every  owner  or  lessee  of  any 
such  boiler  who  shall  use  or  allow  a  boiler  to  be  used  by  any  one  in  his 
employ  after  receiving  notice  that  such  boiler  is  in  an  unsafe  or  dangerous 
condition  shall  be  subject  to  a  penalty  of  not  to  exceed  five  dollars  for 
each  day  on  which  such  boiler  is  used  after  the  receipt  of  such  notice. 
Owners  and  lessees  of  boilers  shall  attach  to  such  boilers  the  numbers  as- 
signed by  the  commissioner  of  labor,  under  a  penalty  of  five  dollars  for 
each  day's  failure  so  to  do  after  such  numbers  have  been  assigned. 

The  provisions  of  this  section  shall  not  apply  to  cities  in  which  boilers 
are  regularly  inspected  by  competent  inspectors  acting  under  the  authority 
of  local  laws  or  ordinances.  (Added  by  L.  1915,  ch.  347,  in  effect  Apr.  21, 
1915.) 
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§  93.    Prohibited  employment  of  women  and  children. 

Application. — This  section  and  section  81,  relating  to  the  guarding  of  machinery 
apply  only  to  the  employer  of  labor  in  a  factory  and  have  no  application  to 
employers  engaged  In  purely  mercantile  and  other  non-manufacturing  enterprises. 
O'Connor  v.  Webber  (1914),  163  App.  Div.  175,  147  N.  Y.  Supp.  1053. 

In  an  action  for  personal  Injuries  to  plaintiff  alleged  to  have  been  between 
fourteen  and  sixteen  years  of  age  when  he  entered  the  employ  of  defendants  who, 
as  alleged,  took  him  In  their  employ  In  violation  of  the  Labor  Law,  newly  discovered 
evidence  that  plaintiff  was  over  sixteen  years  of  age  at  the  time  of  such  employ- 
ment calls  for  the  reversal  of  a  Judgment  In  his  favor  and  for  a  new  trial.  Meyer- 
son  v.  Travln  (191E).  89  Misc.  139,  161  N.  Y.  Supp.  684. 

§  93-b.     Period  of  rest  at  night  for  women. 

Constitutionality. — This  section  Is  a  valid  exercise  of  the  police  power  and 
violates  neither  the  state  nor  federal  constitutions.  People  v.  Charles  Scbwetnler 
Press  (1914),  163  App.  Dlv.  620,  148  N.  Y.  Supp.  726,  affd.  214  N.  Y.  396. 

§  94.  Tenant-factories. — A  tenant-factory  within  the  meaning  of  the 
term  as  used  in  this  chapter  is  a  building,  separate  parts  of  which  are 
occupied  and  used  by  different  persons,  companies  or  corporations,  and 
one  or  more  of  which  parts  is  so  used  as  to  constitute  in  law  a  factory. 
The  owner,  whether  or  not  he  is  also  one  of  the  occupants,  instead  of  the 
respective  lessees  or  tenants,  shall  be  responsible  for  the  observance  and 
punishable  for  the  nonobservance  of  the  following  provisions  of  this  article, 
anything  in  any  lease  to  the  contrary  notwithstanding,  namely,  the  provis- 
ions of  sections  seventy-nine,  seventy-nine-a,  seventy-nine-b,  seventy-nine-c, 
eighty-three-a,  eighty-three-b,  eighty-eight,  except  subdivision  three,  eighty  - 
eight-a,  except  subdivision  sis,  ninety,  and  the  provisions  of  section  eighty- 
one,  with  respect  to  the  lighting  of  halls  and  stairways;  except  that  the 
lessees  or  tenants  also  shall  be  responsible  for  the  observance  and  punish- 
able for  the  nonobservance  of  the  provisions  of  sections  seventy-nine, 
seventy-nine-a,  seventy-nine-b,  seventy-nine-c,  within  their  respective  hold- 
ings. The  owner  of  every  tenant- factory  shall  provide  each  separate  fac- 
tory therein  with  water-closets  in  accordance  with  the  provisions  of  section 
eighty-eight  a,  and  with  proper  and  sufficient  water  and  plumbing  pipes 
and  a  proper  and  sufficient  supply  of  water  to  enable  the  tenant  or  lessee 
thereof  to  comply  with  all  the  provisions  of  said  section.  But  as  an  alter- 
native to  providing  water-closets  within  each  factory  as  aforesaid,  the 
owner  may  provide  in  the  public  hallways  or  other  parts  of  the  premises 
used  in  common,  where  they  will  be  at  all  times  readily  and  conveniently 
accessible  to  all  persons  employed  on  the  premises  not  provided  for  in 
accordance  with  section  eighty-eigbt-a,  separate  water-closets  for  each  sex, 
of  sufficient  numbers  to  accommodate  all  such  persons.  Such  owner  shall 
keep  all  water-closets  located  as  last  specified,  at  all  times  provided  with 
proper  fastenings,  and  properly  screened,  lighted,  ventilated,  clean,  sani- 
tary and  free  from  all  obscene  writing  or  marking.  Outdoor  water-closets 
shall  only  be  permitted  where  the  commissioner  of  labor  shall  decide  that 


LABOR  LAW.  319 


L.  1915,  ch.  386.  Mercantile  establishments;  hours  of  labor.  §  161. 

they  are  necessary  or  preferable,  and  they  shall  then  be  provided  in  all 
respects  in  accordance  with  his  directions.  The  owner  of  every  tenant- 
factory  shall  keep  the  entire  building  well  drained  and  the  plumbing 
thereof  in  a  clean  and  sanitary  condition;  and  shall  keep  the  cellar,  base- 
ment, yards,  areaways,  vacant  rooms  and  spaces,  and  all  parts  and  places 
used  in  common  in  a  clean,  sanitary  and  safe  condition,  and  shall  keep  such 
parts  thereof  as  may  reasonably  be  required  by  the  commissioner  of  labor 
properly  lighted  at  all  hours  or  times  when  said  building  is  in  use  for 
factory  purposes.  The  term  "owner"  as  used  in  this  article  shall  be  con- 
strued to  mean  the  owner  or  owners  of  the  freehold  of  the  premises,  or  the 
lessee  or  joint  lessees  of  the  whole  thereof,  or  his,  her  or  their  agent  in 
charge  of  the  property.  The  lessee  or  tenant  of  any  part  of  a  tenant-factory 
shall  permit  the  owner,  his  agents  and  servants,  to  enter  and  remain  upon 
the  demised  premises  whenever  and  so  long  as  may  be  necessary  to  com- 
ply with  the  provisions  of  law,  the  responsibility  for  which  is  by  this 
section  placed  upon  the  owner;  and  his  failure  or  refusal  so  to  do  shall 
be  a  cause  for  dispossessing  said  tenant  by  summary  proceedings  to  recover 
possession  of  real  property,  as  provided  in  the  code  of  civil  procedure. 
And  whenever  by  the  terms  of  a  lease  any  lessee  or  tenant  shall  have  agreed 
to  comply  with  or  carry  out  any  of  such  provisions,  his  failure  or  refusal 
so  to  do  shall  be  a  cause  for  dispossessing  said  tenant  by  summary  proceed- 
ings as  aforesaid.  Except  as  in  this  article  otherwise  provided  the  per- 
son or  persons,  company  or  corporation  conducting  or  operating  a  factory 
whether  as  owner  or  lessee  of  the  whole  or  of  a  part  of  the  building  in 
which  the  same  is  situated  or  otherwise,  shall  be  responsible  for  the  ob- 
servance and  punishable  for  the  nonobservance  of  the  provisions  of  this 
article,  anything  in  any  lease  or  agreement  to  the  contrary  notwithstand- 
ing.    (Amended  by  L.  1915,  ch.  653,  in  effect  May  18,  1915.) 

§  161.  Hours  of  labor  of  minors  and  women;  time  for  meals. — 1.  No 
child  under  the  age  of  sixteen  years  shall  be  employed,  permitted  or  suf- 
fered to  work  in  or  in  connection  with  any  mercantile  establishment,  busi- 
ness office,  telegraph  office,  restaurant,  hotel,  apartment  house,  theater  or 
other  place  of  amusement,  bowling  alley,  barber  shop,  shoe-polishing  estab- 
lishment, or  in  the  distribution  or  transmission  of  merchandise,  articles  or 
messages,  or  in  the  distribution  or  sale  of  articles  more  than  six  days  or 
forty-eight  hours  in  any  one  week,  or  more  than  eight  hours  in  any  one 
day,  or  before  eight  o'clock  in  the  morning  or  after  six  o'clock  in  the  even- 
ing of  any  day.  The  foregoing  provision  shall  not  apply  to  any  employ- 
ment prohibited  or  regulated  by  section  four  hundred  and  eighty-five  of 
the  penal  law. 

2.  No  female  employee  over  the  age  of  sixteen  years  shall  be  required, 
permitted  or  suffered  to  work  in  or  in  connection  with  any  mercantile 
establishment  more  than  six  days  or  fifty-four  hours  in  any  one  week,  or 
more  than  nine  hours  in  any  one  day,  except  that  one  day  in  each  week 
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may  be  longer  than  nine  hours  for  the  purpose  of  making  one  or  more 
shorter  work  days  in  the  week;  or  before  seven  o'clock  in  the  morning  or 
after  ten  o'clock  in  the  evening  of  any  day.  This  section  does  not  apply 
to  the  employment  of  persons  sixteen  years  of  age  or  upward  between  the 
eighteenth  day  of  December  and  the  following  twenty-fourth  day  of  Decem- 
ber, both  inclusive,  or  to  such  employment  for  two  additional  days  at 
any  time  during  the  year  for  the  purpose  of  stock-taking. 

3.  Not  less  than  forty-five  minutes  shall  be  allowed  for  the  noonday 
meal  of  the  employees  of  any  establishment  specified  in  subdivision  one 
hereof,  unless  the  commissioner  of  labor  shall  permit  a  shorter  time.  Such 
permit  shall  be  kept  conspicuously  posted  in  the  main  entrance  of  the 
establishment,  but  it  may  be  revoked  at  any  time.  Whenever  any  em- 
ployee is  employed  or  permitted  to  work  after  seven  o'clock  in  the  even- 
ing, such  employee  shall  be  allowed  at  least  twenty  minutes  to  obtain  lunch 
or  supper  between  five  and  seven  o'clock  in  the  evening.  (Amended  by  L. 
1910,  ch.  387,  L.  1911,  ch.  866,  L.  1913,  ch.  493,  L.  1914,  ch.  331  and  L. 
1915,  ch.  386,  in  effect  Apr.  26, 1915.) 

§  161-a.  Posting  notice  as  to  number  of  hours  employed. — A  printed 
notice,  in  a  form  which  shall  be  furnished  by  the  commissioner  of  labor, 
stating  the  number  of  hours  per  day  for  each  day  of  the  week  required 
of  employees  enumerated  in  section  one  hundred  and  sixty-one,  and  the 
time  when  their  work  shall  begin  and  end,  shall  be  kept  posted  in  a  con- 
spicuous place  in  each  room  where  they  are  employed.  Such  employees 
may  begin  their  work  after  the  time  for  beginning  and  stop  before  the  time 
for  ending  such  work,  mentioned  in  such  notice,  but  they  shall  not  other- 
wise be  employed,  permitted  or  suffered  to  work  in  such  mercantile  estab- 
lishments except  as  stated  therein.  The  terms  of  such  notice  shall  not  be 
changed  after  the  beginning  of  labor  on  the  first  day  of  the  week  without 
the  consent  of  the  commissioner  of  labor.  ( Added  by  L.  1915,  ch.  386,  *» 
effect  Apr.  26,  1915.) 

§  200.    Employer's  liability  for  injuries. 

Since  the  amendment  1810,  a  master  18  liable  (or  the  injury  to  a  servant  caused 
by  the  negligence  of  any  person  Intrusted  with  authority,  provided  the  servant 
himself  1b  free  from  contributory  negligence.  Hence,  where  a  superintendent 
assured  an  employee,  who  was  standing  upon  boards  placed  In  an  upright  position, 
that  he  would  safely  hold  them  In  that  position,  but  failed  to  do  so,  the  master 
is  liable  for  Injuries  caused  by  their  fall.  Pelow  v.  Oswego  Construction  Co. 
(1914),  1S2  App.  Div.  840,  147  N.  Y.  Supp.  750. 

Alieni  may  sue  under  this  section  in  the  federal  courts.  Lewlckl  v.  Mardl 
ft  Co.    (1914),  213  Fed.  647. 

The  word  "plant"  Is  very  comprehensive,  and  as  used  by  the  legislature  In  this 
statute  It  should  receive  a  liberal  construction.  Drury  v.  American  Fruit  Product 
Co.   (1914),  163  App.  Div.  609,  513,  148  N.  Y.  Supp.  675. 

"Place  of  work";  elevator  owned  and  operated  by  general  nontractor. — An  ele- 
vator owned  and  operated  by  a  general  contractor,  but  used  by  a  subcontractor 
for  the  purpose  of  carrying  Its  employees  to  and  from  their  plumbing  and  steam 
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fitting  work  in  the  construction  of  a  building,  is  a  "place  of  work"  within  the 
meaning  of  the  Labor  Law  and  their  employer  is  required  to  exercise  reasonable 
care  to  see  that  it  is  safe,  and  is  only  responsible  for  its  negligence.  Landrlgan 
t.  Smith  ft  Co.  (1915),  88  Misc.  555,  151  N.  Y.  Supp.  29. 

Safe  place  to  work. — In  an  action  under  the  Labor  Law  to  recover  for  the  death 
of  a  coal  passer  caused  by  an  elevator  used  to  hoist  ashes  descending  upon  him 
in  the  basement  of  defendant's  building,  it  was  claimed  that  the  defendant 
was  negligent  in  failing  to  furnish  the  decedent  with  a  safe  place  to  work, 
in  not  warning  him  of  danger,  in  not  properly  lighting  the  place,  and  in  maintain- 
ing a  defective  elevator.  Evidence  examined,  and  held,  insufficient  to  justify  a 
submission  of  the  case  to  the  jury.  Fearon  v.  New  York  Life  Ins.  Co.,  162  App. 
Div.  560,  147  N.  Y.  Supp.  644. 

Independent  contractor  distinguished  from  servant. — A  person  employed  to  render 
domestic  service  is  like  an  independent  contractor  in  that  she  impliedly  promises 
to  effect  a  result;  but  she  is  not  a  contractor  in  that  she  is  not  legally  free  to 
choose  her  means  of  doing  it,  but  is  under  the  continued  direction  of  the  master, 
who  may  impose  his  own  methods.  An  independent  contractor  is  a  person  who 
in  a  legal  sense  is  independent  of  the  service  of  the  person  who  employs  him. 
Curry  v.  Addoms  (1915),  166  App.  Div.  433,  151  N.  Y.  Supp.  1017. 

When  relation  of  master  and  servant  exists. — Where  a  contractor  hires  teams 
and  drivers  from  another,  and  places  them  under  the  exclusive  control  and  au- 
thority of  its  foreman,  the  relation  of  master  and  servant  exists  between  the 
contractor  and  the  drivers  of  the  teams  hired  within  the  meaning  of  the  Labor 
Law,  rendering  the  contractor  liable  for  negligence  resulting  in  injury  to  a  driver. 
Miller  v.  North  Hudson  Contracting  Co.  (1915),  166  App.  Div.  348,  152  N.  Y.  Supp. 
22. 

Injury  caused  by  defective  ratchet  in  chain  hoist;  hidden  defect;  evidence 
justifying  recovery. — Where  a  servant  sues  his  master  under  subdivision,  1  of  this 
section  to  recover  for  personal  injuries  caused  by  the  fact  that  the  ratchet  wheel 
In  a  chain  hoist  furnished  by  the  defendant,  and  used  by  the  plaintiff,  was  defective 
in  that  several  teeth  were  worn  down  below  the  level  of  adjacent  teeth  because 
that  portion  of  the  casting  was  full  of  blow,  holes  and  softer  than  other  portions, 
a  verdict  for  the  plaintiff  will  be  affirmed,  although  the  chain  hoist  was  one  of 
standard  make  and  in  common  use  and  the  ratchet  wheel  itself  was  covered  so 
that  the  master  could  not  have  inspected  it  without  taking  the  mechanism  apart, 
and  the  manufacturer,  not  the  master,  was  responsible  for  the  defect.  Van  Ness 
v.  General  Electric  Co.  (1914),  162  App.  Div.  229,  147  N.  Y.  Supp.  411. 

Injury  to  employee  while  using  defective  tongs;  device  as  part  of  "plant." — 
Action  against  an  employer  brought  under  the  Labor  Law  to  recover  for  injuries 
sustained  by  a  servant  who  was  injured  by  reason  of  the  breaking  of  a  pin  in 
the  chain  of  "Vulcan  tongs/'  The  issues  of  fact  presented  were  whether  the 
accident  was  the  result  of  the  breaking  of  a  defective  pin  in  the  chain,  or 
whether,  the  chain  being  sound,  the  accident  resulted  from  an  excessive  strain 
placed  on  the  device  by  the  plaintiff,  and,  if  the  pin  were  defective,  were  the 
defects  discoverable  by  inspection.  On  all  the  evidence,  held,  that  the  jury  were 
justified  in  finding  that  there  was  a  defect  in  the  device,  which  could  have  been 
discovered  by  the  master  by  a  proper  inspection,  and  that  the  master's  failure  to 
Inspect  was  actionable  negligence.  As  the  master,  a  manufacturer,  furnished  the 
tongs  to  its  employee  for  use  in  the  course  of  his  employment,  they  were  a  part 
of  his  plant  It  was  not  error  for  the  court  to  admit  in  evidence  an  artificial 
reproduction,  or  model,  of  the  broken  pin  at  the  point  of  breakage,  where  the 
accuracy  of  the  model  had  been  testified  to  by  a  person  who  examined  the  broken 
pin.  McKeon  v.  Procter  &  Gamble  Manufacturing  Co.  (1914),  162  App.  Div.  784, 
147  N.  Y.  Supp.  1012. 
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Injury  to  employee  while  varnishing  Inside  of  beer  vats;  vats  pert  ef  "pleat," — 
An  owner  of  a  brewery  who,  knowing  the  danger  confronting  one  Tarnlebing  the 
Inside  of  beer  vats  without  proper  ventilation,  and  familiar  with  a  blower  need 
to  produce  ventilation,  electa  to  hare  the  varnishing  done  without  the  use  of  such 
device,  and  contracts  with  another  to  do  the  work,  and  the  eyesight  of  the 
employee  of  the  contractor  le  Impaired  by  fumes  of  wood  alcohol  produced  by 
the  application  of  the  varnish,  is  liable  for  a  failure  to  furnish  a  safe  place  to 
work.  The  vats  constitute  a  part  of  the  "plant"  within  the  meaning  of  this  section, 
Kenr  v.  Bernhelmer  6  Swarts  Pllsener  Brewing  Co.  (1914),  162  App.  Div.  777,  147 
N.  Y.  Supp.  1024. 

Injury  to  employee  while  removing  a  barrel  from  ear  across  skid  to  platform — 
"plant" — Where  In  an  action  under  the  Labor  Law  to  recover  for  personal  injuries 
sustained  by  an  employee  of  the  defendant  while  engaged  Is  removing  barrels 
from  a  car  over  a  skid  to  the  platform,  there  is  no  evidence  that  the  skid  famished 
by  the  defendant  was  not  a  suitable  appliance,  and  It  appears  that  the  accident 
was  due  to  the  fact  that  the  plaintiff  did  not  take  a  proper  position  In  attempting 
to  tower  the  barrel  from  the  car  or  that  he  was  not  strong  enough  to  control  It, 
the  complaint  should  be  dismissed.  The  skid  was  a  part  of  the  defendant's  "plant," 
within  the  meaning  of  the  Labor  Law.  Drury  v.  American  Fruit  Product  Co. 
(1911),   163   App.  Dlv.   609,  148  N.   Y.   Supp.   676. 

Injury  to  moulder;  fall  caused  by  difference  In  loor  levels;  evldenee  justifying 
recovery. — The  plaintiff,  a  moulder,  while  engaged  In  carrying  a  ladle  of  moulten 
metal  through  a  passageway  In  the  defendant's  foundry,  tripped  over  an  obstacle 
which  was  covered  by  loose  sand,  with  the  result  that  he  fell  and  his  leg  was 
burned.  The  passageway  led  through  a  wall  and  there  was  a  difference  of  about 
one  Inch  In  the  floor  levels  of  the  adjoining  rooms,  and  the  defendant  had  for 
some  months  permitted  the  difference  In  level  to  be  filled  up  with  loose  sand. 
Instead  of  providing  a  solid  pathway.  The  action  was  brought  at  common  law 
and  under  the  Employers'  Liability  Act  It  was  held,  that  the  jury  were  justified 
In  finding  the  defendant  negligent  In  failing  to  furnish  a  reasonably  safe  place 
In  which  to  work,  and  that  the  plaintiff  was  free  from  contributory  negligence. 
Dzubak  v.  West  Side  Foundry  Co.  (1914),  163  App.  Dlv.  121,  14S  N.  Y.  Supp.  403. 

Action  by  person  employed  by  Janltress  against  owner  of  building  to  recover  for 
personal  Injuries. — A  person  employed  by  the  janltress  of  a  building  to  aid  her 
at  her  own  expense  and  without  the  consent  or  knowledge  of  the  owner  Is  not  a 
servant  of  the  owner  so  as  to  make  him  liable  under  the  Labor  Law  for  Injuries 
alleged  to  have  been  caused  by  a  defective  step  In  a  stairway  leading  to  the 
cellar,  If  the  Janltress  herself  was  merely  employed  to  keep  the  premises  clean, 
to  collect  rents  and  to  report  the  general  condition  of  the  house  to  the  owner. 
A  recovery  cannot  be  had  against  the  owner  under  this  section  on  the  theory  that 
the  janltress  was  an  Independent  contractor  and  that  the  plaintiff  became  a  sub- 
contractor so  that  the  defendant  was  liable  for  any  defects  In  the  ways,  works, 
machinery  or  plant,  etc.  This,  because  If  the  jalntress  were  an  Independent  con- 
tractor Bhe  was  not  the  owner's  servant  and  the  rule  respondeat  superior  would 
not  apply.    Curry  v.  Addoms  (1916),  166  App.  Div.  433,  161  N.  Y.  Supp.  1017. 

To  Justify  recovery  by  an  employee  under  subdivision  9,  making  an  employer 
liable  for  the  negligence  of  one  Intrusted  with  and  exercising  superintendence, 
it  must  appear  that  the  negligent  act  which  resulted  In  an  Injury  to  the  plaintiff 
was  done  by  the  person  while  exercising  acts  of  superintendence.  Hotallng  v. 
Stewart  ft  Co.  (1916),  166  App.  Dlv.  733,  161  N.  Y.  Supp.  415. 

Xegligence  of  persons  intrusted  with  superintendence. — The  purpose  of  the  pro- 
vision of  the  Labor  Law  as  to  the  liability  or  employers  is  to  guard  ail  persona 
permitted  to  work  In  the  plant  of  an  employer  against  the  negligence  of  persons 
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intrusted  with  superintendence  and  authority.  Miller  v.  North  Hudson  Con- 
tracting Co.  (1915),  166  App.  Div.  348,  152  N.  T.  Supp.  22. 

Acts  of  superintendence;  what  constitute. — Where  in  an  action  against  a  master 
brought  under  the  Labor  Law  it  appears  that  the  plaintiff,  while  standing  within 
a  steel  form  which  was  moved  from  place  to  place  in  a  tunnel  by  means  of  a 
cable  operated  by  a  stationary  engine,  was  injured  by  reason  of  the  fact  that  the 
defendant's  superintendent,  who  temporarily  took  the  place  of  the  engineer,  started 
the  engine  without  the  customary  signal  from  the  plaintiff,  the  act  complained 
of  cannot  be  considered  a  detail  of  superintendence,  for  at  the  time  the  superin- 
tendent was  performing  the  duties  of  a  fellow-servant  Hence,  there  was  no  ques- 
tion for  submission  to  the  jury*  Sherman  v.  Mason  &  Hanger  Co.  (1914),  162 
App.  Div.  327,  147  N.  Y.  Supp.  609. 

Where  plaintiff,  a  brakeman  upon  a  locomotive  used  by  the  defendant,  his 
employer,  in  hauling  dump  cars,  was  in  some  respects  under  the  direction  of 
the  engineer,  who  in  some  respects  was  required  to  follow  the  signals  and  direc- 
tions of  the  plaintiff,  the  act  of  the  engineer  in  stopping  the  engine  on  the 
signal  of  another  when  plaintiff  of  his  own  volition  was  standing  on  an  iron 
plate  covering  the  space  between  the  engine  and  the  tender,  was  the  act  of  a  fellow- 
servant  and  not  that  of  one  exercising  superintendence  over  the  plaintiff.  Hotallng 
v.  Stewart  &  Co.  (1915),  165  App.  Div.  723,  161  N.  Y.  Supp.  416. 

Assumption  of  risk. — Bardelli  v.  Pittsburg  Contracting  Co.  (1914),  163  App.  Div. 
46,  148  N.  Y.  Supp.  389. 

§  201.    Notice  to  be  served. 

Sufficiency  of  notioe. — See  Kelly  v.  Elmira  Realty  Co.  (1914),  165  App.  Div. 
543,  151  N.  Y.  Supp.  123. 

The  notice  is  not  intended  as  a  trap  to  prevent  a  plaintiff  from  prosecuting 
his  just  claim,  neither  is  it  intended  as  a  complaint,  indicating  the  particular 
allegations  made  against  the  defendant.  It  is  intended  to  furnish  the  defendant 
with  timely  notice  of  the  accident,  so  that  the  circumstances  may  be  investigated 
and  the  facts  ascertained.  Cleary  v.  Dietz  Co.  (1914),  164  App.  Div.  621,  149 
N.  Y.  Supp.  958. 

Where,  in  an  action  by  a  servant  against  his  master  to  recover  for  personal 
injuries,  there  is  nothing  in  the  notice  served  under  the  Labor  Law,  nor  in  the 
complaint  or  bill  of  particulars  specifically  apprising  the  defendant  of  the  par- 
ticular issue  which  was  submitted  to  the  jury,  a  judgment  In  favor  of  the  plaintiff 
should  be  reversed.  Beadle  v.  Holbrook,  Cabot  ft  Rollins  Corporation  (1914), 
164  App.  Div.  464,  150  N.  Y.  Supp.  203. 

Where  a  notice  served  under  the  Employers'  Liability  Act  properly  ptates  the 
time,  place  and  cause  of  an  injury,  a  plaintiff,  who  had  his  hands  injured  on  a 
punch  press  and  who  alleges  in  his  complaint  that  the  defendant  was  negligent 
in  that  the  distance  between  the  bed  plate  and  the  foot  pedal  which  operated  the 
machine  did  not  permit  the  free  use  of  the  leg  and  that  owing  to  the  faulty  adjust- 
ment of  the  pedal  the  press  was  liable  to  be  "tripped"  unintentionally,  is  entitled 
to  have  that  item  of  negligence  submitted  to  the  jury.  This  is  so,  although  the 
notice  stated  that  the  press  was  "tripped"  when  his  foot  was  not  upon  the  pedal. 
Cleary  v.  Dietz  Co.  (1914),  164  App.  Div.  621,  149  N.  Y.  Supp.  958. 

Servioe  of  notice;  interval  between  service  of  notice  and  summons. — Although 
the  statute  contemplates  the  service  of  the  notice  within  a  time  so  proximate 
to  the  accident  as  to  enable  the  master  to  investigate  and  use  the  knowledge  ac- 
quired for  the  purpose  of  defense  or  settlement,  it  does  not  provide  for  such 
interval  between  the  service  of  the  notice  and  the  summons  as  to  enable  a  master 
to  make  inquiry  and  act  thereon.  Beadle  v.  Holbrook,  Cabot  ft  Rollins  Corpora- 
tion  (1914),  164  App.  Div.  464,  150  N.  Y.  Supp.  203. 
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Service  upon  foreign  corporation. — A  notice  under  the  Employers'  Liability 
Act  may  be  served  upon  a  foreign  corporation  at  its  principal  place  of  business 
within  this  State.  Sherman  v.  Mason  £  Hanger  Co.  (1014).  162  App.  Dlv.  327, 
147  N.  Y.  Supp.  609. 

Service  of  notice  by  mall  at  branch  office  of  foreign  corporation,  which  was  not 
the  place  designated  as  its  principal  place  of  business,  Is  Insufficient,  although 
actually  received  by  the  corporation.  Mason  ft  Hanger  Co.  v.  Sharon  (1914), 
219  Fed.  626. 

The  words  "office  or  principal  place  of  builaess,"  as  used  in  this  section,  mean 
principal  office  or  principal  place  of  business.  Mason  ft  Hanger  Co.  v.  Sharon 
(1914),  219  Fed.  G26. 

§  202-a.    Trial;  burden  of  proof. 

The  enactment  of  section  SOS-a  has  effected  a  complete  change  In  the  law.  Before 
its  adoption  the  burden  rested  upon  the  plaintiff  in  such  a  case  to  allege  and 
prove  that  he  or  the  employee  whom  ho  represented  had  not  been  guilty  of  con- 
tributory ngllgence.  Robinson  v.  Ocean  Steamahlp  Co.  (1914),  162  App.  Dlv.  169, 
147  N.  Y.  Supp.   310. 

Pleading  contributory  negligence. — The  defendant  In  an  action  under  the  statute 
may  plead  generally  the  plaintiff's  negligence,  thus  giving  notice  of  his  Intention 
to  rely  upon  that  defense  If  the  facts  shown  upon  the  trial  warrant  It  He  need 
not  allege  specifically  the  facts  constituting  contributory  negligence.  Robinson  v. 
Ocean  Steamship  Co.  (1914),  162  App.  Dlv.  169,  147  N.  Y.  Supp.  310. 

Bill  of  particular*;  contributory  negligence  alleged  as  affirmative  defense. — As 
this  section  makes  contributory  negligence  an  affirmative  defense  to  be  pleaded 
and  proved  by  the  defendant,  the  court  in  its  discretion  may  require  the  defendant 
to  give  a  bill  of  particulars  as  to  an  allegation  of  contributory  negligence  contained 
in  the  answer.  Ithaca  Trust  Co.  v.  DrlBcoll  Brothers  ft  Co.  (1914),  1G3  App.  Dlv. 
54,  148  N.  Y.  Supp.  774. 

Provisions  of  a  complaint  and  answer  examined,  and  held,  that  a  motion  by 
the  plaintiff  for  an  order,  directing  the  defendant  to  serve  a  bill  of  particulars 
as  to  Its  defense  of  plaintiff's  contributory  negligence,  negligence  of  a  coservant 
and  assumption  of  risk,  should  be  denied,  because  the  allegations  of  the  complaint 
are  not  specific,  so  as  to  entitle  the  plaintiff  to  ask  greater  particularity  In  the 
defendant's  answer.  It  Is  always  a  question  resting  In  the  sound  discretion  of  the 
court  as  to  how  far  the  defendant  Is  required  to  give  particulars.  Fernet  v. 
Stewart  *  Co.  (1914),  163  App.  Dlv.  112,  148  N.  Y.  Supp.  646. 

ARTICLE  15-A 

(Article  added  by  L.  1915,  ch.  234,  In  effect  Apr.  7,  1915.) 

Vote. — This  article  reenacts  substantially  the  provisions  of  the  Insurance  law 

on  this  subject  repealed  by  L.  1915,  ch.  4,  abolishing  the  state  Are  marshal's  office, 

which  formerly  had  Jurisdiction  of  explosives. 

Section  230.  Definition  of  explosives. 

231.  General   regulations. 

232.  Explosives  kept  In  suitable  containers. 

233.  Magazines. 

234.  Caps  not  kept  In  magazine. 

235.  Reports. 

236.  Transportation. 

237.  Records  of  sale. 

238.  Exceptions. 
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Section  239.    Firearms. 
239-a.  Penalties. 

§  230.  Definition  of  explosive!. — As  used  in  this  article, 

1.  The  term  "explosive"  or  " explosives/ '  means  and  includes  any 
chemical  compound  or  any  mechanical  mixture  that  contains  any  oxidiz- 
ing and  combustible  units,  or  other  ingredients,  in  such  proportions,  quan- 
tities or  packing  that  an  ignition  by  fire,  by  friction,  by  concussion,  by  per- 
cussion or  by  detonator,  of  any  part  of  the  compound  or  mixture  may 
cause  such  a  sudden  generation  of  highly  heated  gases  that  the  resultant 
gaseous  pressures  are  capable  of  producing  destructive  effects  to  contigu- 
ous objects  or  of  destroying  life  or  limb,  but  not  including  colloided 
nitro-cellulose  in  sheets  or  rods  or  grains  not  under  one-eighth  of  an  inch 
in  diameter,  wet  nitro-cellulose  containing  twenty  per  centum  or  more 
moisture  and  wet  nitro  starch  containing  twenty  per  centum  or  more 
moisture  and  wet  picric  acid  containing  or  being  in  ten  per  centum  or 
more  moisture.  For  the  purposes  of  this  article  manufactured  articles 
shall  not  be  held  to  be  explosives  when  the  individual  units  contain  ex- 
plosives in  such  limited  quantity,  of  such  nature,  or  in  such  packing,  that 
it  is  impossible  to  produce  a  simultaneous  or  a  destructive  explosion  of  such 
units,  to  the  injury  of  life,  limb  or  property  by  fire,  by  friction,  by  con- 
cussion, by  percussion  or  by  detonator,  such  as  fixed  ammunition  for  small 
arms,  fire-crackers,  safety  fuse,  matches,  et  cetera. 

2.  The  term  " highway"  means  and  includes  any  public  street  or 
public  highway,  and  the  term  "railway"  means  and  includes  any  public 
steam,  electric  or  other  railroad. 

3.  The  term  "building"  whenever  used  in  sections  two  hundred  and 
thirty  to  two  hundred  and  thirty-seven,  inclusive,  means  and  includes 
only  any  building  regularly  occupied  in  whole  or  in  part  as  a  habitation 
for  human  beings,  and  any  church,  school-house,  railway  station  or  other 
building  where  people  are  accustomed  to  assemble,  but  not  including  the 
buildings  of  a  manufacturing  plant  where  the  business  of  manufacturing 
explosives  is  carried  on. 

4.  The  term  "person"  means  and  includes  corporations  and  joint-stock 
associations,  as  well  as  natural  persons. 

5.  The  term  "factory  building"  means  any  building  or  other  struc- 
ture containing  explosives,  in  which  the  manufacture  of  explosives  or 
any  part  of  the  manufacture  is  carried  on. 

6.  The  term  "magazine"  means  and  includes  any  building  or  other 
structure  used  to  store  explosives. 

7.  The  term  "efficient  artificial  barricade"  means  an  artificial  mound 
or  properly  revetted  wall  of  earth  of  a  minimum  thickness  of  not  less 
than  three  feet.     (Added  by  L.  1915,  ch.  234,  in  effect  Apr.  7,  1915.) 

§  231.  General  regulations. — No  person  shall  manufacture,  have,  keep 
or  store  explosives  except  in  compliance  with  this  article.    The  quantity 
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of  explosives  that  may  be  lawfully  had,  kept  or  stored  in  any  factory 
building  or  magazine  shall  depend  upon  the  distance  that  such  factory 
building  or  magazine  is  situated  from  buildings,  railways  or  highways,  and 
the  protection  offered  by  natural  or  efficient  artificial  barricades  to  such 
buildings,  railways  or  highways.  Whenever  any  of  the  quantities  given 
in  column  one  of  the  quantity  and  distance  table  hereinafter  set  forth 
is  had,  kept  or  stored  in  any  factory  building  or  magazine  in  this  state, 
the  distance  that  any  quantity  given  in  column  one  of  such  table  may  be 
lawfully  had,  kept  or  stored  from  buildings,  is  the  distance  set  opposite 
such  quantity  in  column  two  of  such  table,  and  the  distance  that  any 
quantity  given  in  column  one  of  such  table  may  be  lawfully  had,  kept  or 
stored  from  railways,  is  the  distance  set  opposite  such  quantity  in  column 
three  of  such  table,  and  the  distance  that  any  quantity  given  in  column 
one  of  such  table  may  be  lawfully  had,  kept  or  stored  from  highways,  is 
the  distance  set  opposite  such  quantity  in  column  four  of  such  table.  The 
quantity  and  distance  table  governing  the  making,  keeping  or  storing  of 
explosives  is  as  follows : 

No  quantity  in  excess  of  three  hundred  thousand  pounds  shall  be  had, 
kept  or  stored  in  any  factory  building  or  magazine  in  this  state.  When- 
ever the  building,  railway  or  highway  to  be  protected  is  effectually  screened 
from  the  factory  building  or  magazine,  where  explosives1  are  had,  kept  or 
stored,  either  by  natural  features  of  the  ground,  or  by  an  efficient  artificial 
barricade  of  such  height  that  any  straight  line  drawn  from  the  top  of  any 
side  wall  of  the  factory  building  or  magazine,  to  any  part  of  the  building 
to  be  protected  will  pass  through  such  intervening  natural  or  efficient 
artificial  barricade,  and  any  straight  line  drawn  from  the  top  of  any  side 
wall  of  the  factory  building  or  magazine  to  any  point  twelve  feet  above 
the  center  of  the  railway  or  highway  to  be  protected  will  pass  through  such 
intervening  natural  or  efficient  artificial  barricade,  the  applicable  distance 
given  in  columns  two,  three  and  four  of  the  quantity  and  distance  table 
may  be  reduced  one-half.  {Added  by  L.  1915,  ch.  234,  in  effect  Apr.  7, 
1915.) 

§  232.  Explosives  kept  in  suitable  containers. — Except  only  at  a  factory 
building  no  person  shall  have,  keep  or  store  explosives  at  any  place  within 
this  state  unless  such  explosives  are  completely  enclosed  and  encased  in 
tight  metal,  wooden  or  fibre  containers,  and,  except  while  being  trans- 
ported or  in  the  custody  of  a  common  carrier  awaiting  shipment  or  pend- 
ing delivery  to  a  consignee,  shall  be  kept  and  stored  in  a  magazine  con- 
structed and  operated  as  provided  in  section  two  hundred  and  thirty-three 
of  this  article,  and  no  person  having  explosives  in  his  possession  or  control 
shall,  under  any  circumstances,  permit  or  allow  any  grains  or  particles 
to  be  or  remain  on  the  outide  or  about  the  containers  in  which  such  ex- 
plosives are  held.  All  containers  in  which  explosives  are  held  shall  be 
plainly  marked  with  the  name  of  the  explosives  contained  therein.  (Added 
by  L.  1915,  ch.  234,  in  effect  Apr.  7,  1915.) 
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QUANTITY  AND  DISTANCE  TABLE 


Column  1 

Column  2 

Column  8 

Column  4 

Qnantity  that  may  be  kept  or  stored  from  nearest  building, 

i 

highway  or  railroad 

Distance 

Distance 

Distance 

from 
nearest 

from 
nearest 

from 

nearest 

Blasting  and  eleetrie 
blasting  caps 

Other  explosives 

building 

railway 

highway 

Number 

i 
Number  not 

Pounds 

Pounds  not 

Feet 

Feet 

Feet 

oyer 

orer 

orer 

oyer 

1,000 

5,000 

30 

20 

10 

5.000 

10,000 

60 

40 

20 

10.000 

20,000 

120 

70 

85 

20,000 

25,000 

50 

145 

90 

45 

25.000 

50,000 

50 

100 

240 

140 

70 

50,000 

100,000 

100 

200 

360 

220 

110 

100,000 

150,000 

200 

300 

520 

810     | 

150 

150.000 

200,000 

800 

400 

640 

880 

190 

200,000 

250,000 

400 

500 

720 

430 

220 

250.000 

800,000 

500 

600 

800 

480 

240 

300,000 

350,000 

600 

700 

860 

520 

260 

850,000 

400,000 

700 

800 

920 

550 

280 

400,000 

450.000 

800 

900 

980 

590 

800 

450,000 

500,000 

900 

1,000 

1,020 

610 

310 

500,000 

750,000 

1,000 

1,500 

1,060 

640 

820 

750,000 

1,000,000 

1,500 

2,000 

1,200 

720 

860 

1,000,000 

1,500,000 

2,000 

8,000 

1,800 

780 

890 

1,500,000 

2,000.000 

3,000 

4,000 

1,420 

850 

420 

2,000,000 

2,500,000 

4,000 

5,000 

1,500 

900 

450 

2,500.000 

8,000,000 

5,000 

6,000 

1,560 

940 

470 

3,000,000 

8,500,000 

6,000 

7,000 

1,610 

970 

490 

3,500,000 

4,000,000 

7,000 

8,000 

1,660 

1,000 

500 

4,000,000 

4,500,000 

8,000 

9,000 

1,700 

1,020 

510 

4,500,000 

5,000,000 

9,000 

10,000 

1,740 

1,040 

520 

5,000,000 

7,500,000 

10,000 

15.000 

1,780 

1,070 

530 

7,500,000 

10,000,000 

15,000 

20.000 

1,950 

1,170 

580 

10,000,000 

12,500,000 

20,000 

25,000 

2,110 

1,270 

680 

12,500,000 

15,000,000 

25,000 

80,000 

2,260 

1,860 

680 

15,000,000 

17,500,000 

80,000 

85,000 

2,410 

1,450 

720 

17,500,000 

20,000,000 

35,000 

40,000 

2,550 

1,580 

780 

40,000 

45,000 

50,000 

55.000 

60,000 

65,000 

70,000 

75,000 

80,000 

85,000 

90,000 

95,000 

100,000 

125,000 

150,000 

175,000 

200,000 

225,000 

250,000 

275,000 

45,000 

50,000 

55,000 

60,000 

65,000 

70,000 

75,000 

80,000 

85,000 

90,000 

95,000 

100.000 

125,000 

150.000 

175,000 

200,000 

225,000 

250,000 

275,000 

800,000 

2,680 
2,800 
2,920 
8,080 
8,180 
8,220 
3,810 
8,890 
8,460 
8,520 
8,580 
8,630 
3,670 
1      8,800 
8,980 
4,060 
4,190 
4,310 
4,430 
4,550 

1,610 
1,680 
1,750 
1,820 
1,880 
1,940 
1,990 
2,040 
2,080 
2,120 
2,150 
2.180 
2,200 
2,280 
2,360 
2,440 
2,520 
2,590 
2,660 
2,780 

800 

840 

880 

910 

940 

970 

1,000 

1,020 

1,040 

1,060 

1,080 

1,090 

1,110 

1.140 

1,180 

1,220 

1,260 

1,800 

1,340 

* 

1,380 

— 

§  233.  Magazines.  Magazines  in  which  explosives  may  lawfully  be 
kept  or  stored  shall  be  of  two  classes,  as  follows : 

(a)  Magazines  of  the  first  class  shall  consist  of  those  containing  ex- 
plosives exceeding  fifty  pounds,  and  shall  be  constructed  of  brick,  concrete, 
iron  or  wood  covered  with  iron,  and  shall  have  no  openings  except  for  ven- 
tilation and  entrance.  The  doors  of  such  magazine  must  at  all  times  be 
kept  closed  and  locked,  except  when  necessarily  opened  for  the  purpose  of 
storing  or  removing  explosives  therein  or  therefrom,  by  persons  lawfully 
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entitled  to  enter  the  same.  Every  such  magazine  shall  have  sufficient  open- 
ings for  ventilation  thereof,  which  must  be  screened  in  such  manner  as 
to  prevent  the  entrance  of  sparks  of  fire  through  the  same.  Upon  each  side 
and  each  end  of  such  magazine,  or  upon  its  barricade,  there  shall  at  all  times 
be  kept  conspicuously  posted  a  sign,  with  words  "Magazine — Explosives — 
Dangerous"  legibly  printed  thereon  in  letters  not  less  than  six  inches  high. 
No  matches  or  fire  of  any  kind  shall  at  any  time  be  permitted  in  any  such 
magazine.  No  package  of  explosives  shall  at  any  time  be  opened  in  or 
within  fifty  feet  of  any  magazine,  nor  shall  any  open  package  of  explosives 
be  kept  therein.  Magazines  in  which  more  than  fifty  pounds  of  explosives 
are  kept  and  stored  must  be  detached,  and  those  where  more  than  five 
thousand  pounds  are  kept  and  stored  must  be  located  at  least  two  hun- 
dred feet  from  any  other  magazine. 

(b)  Magazines  of  the  second  class  shall  be  made  of  fireproof  material, 
or  wood  covered  with  sheet  iron,  and  not  more  than  fifty  pounds  of  ex- 
plosives shall  at  any  time  be  kept  or  stored  therein,  and,  except  when  nec- 
essarily opened  for  use  by  authorized  persons,  shall  at  all  times  be  kept 
securely  locked.  Upon  each  such  magazine  there  shall  at  all  times  be  kept 
conspicuously  posted  a  sign,  with  words  "Magazine — Explosives — Dan- 
gerous" legibly  printed  thereon,  and  not  more  than  two  such  magazines 
shall  be  had  or  kept  in  any  building.  (Added  by  L.  1915,  ch.  234,  in 
effect  Apr.  7,  1915.) 

§  234.  Caps  not  kept  in  magazine. — No  blasting  caps,  or  other  detonating 
or  fulminating  caps  or  detonators,  shall  be  kept  or  stored  in  any  magazine 
in  which  explosives  are  kept  or  stored.  (Added  by  L.  1915,  ch.  234,  in 
effect  Apr.  7,  1915.) 

§  235.  Reports. — All  persons  engaged  in  keeping  or  storing  explosives, 
who  shall  not  have  heretofore  made  a  report  to  the  state  fire  marshal  as 
required  by  section  three  hundred  and  sixty-three  of  the  insurance  law, 
now  repealed,  and  all  persons  engaging  in  keeping  or  storing  explosives 
after  the  provisions  of  this  section  take  effect  shall,  before  engaging  in  the 
keeping  or  storing  of  explosives,  make  a  report  to  the  commissioner  of  labor 
on  blanks  to  be  furnished  by  him  stating : 

1.  The  location  of  the  magazine,  if  then  existing,  or  in  case  of  a  new 
magazine,  the  proposed  location  of  such  magazine. 

2.  The  kind  of  explosives  that  are  kept  or  stored  or  intended  to  be  kept 
or  stored  and  the  maximum  quantity  that  is  intended  to  be  kept  or 
stored  thereat. 

3.  The  distance  that  such  magazine  is  located  or  intended  to  be  lo- 
cated from  the  nearest  buildings  and  highways. 

The  commissioner  of  labor  shall,  as  soon  as  may  be  after  receiving  such 
report,  cause  an  inspection  to  be  made  of  the  magazine,  if  then  constructed, 
and  in  the  case  of  a  new  magazine,  as  soon  as  may  be  after  same  is  con- 
structed.   If  upon  such   inspection  the  magazine  is  found  to  be  con- 
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stracted  in  accordance  with  the  specifications  provided  in  section  two  hun- 
dred and  thirty-three  of  this  article  the  commissioner  of  labor  shall  deter- 
mine the  amount  of  explosives  that  may  be  kept  or  stored  in  such  magazine 
by  reference  to  the  quantity  and  distance  table  set  forth  in  section  two 
hundred  and  thirty-one  of  this  article,  and  shall  issue  a  certificate  to  the 
person  applying  therefor,  showing  compliance  with  the  provisions  of  this 
article,  which  certificate  shall  set  forth  the  maximum  quantity  of  explo- 
sives that  may  be  had,  kept  or  stored  in  said  magazine.  Such  certificate 
of  compliance  shall  be  valid  until  cancelled  for  cause  as  hereinafter  pro- 
vided. Whenever  by  reason  of  change  in  the  physical  conditions  surround- 
ing said  magazine  at  the  time  of  the  issuance  of  the  certificate  of  com- 
pliance therefor,  such  as  the  erection  of  buildings  nearer  said  magazine 
or  the  operation  of  railways,  or  the  opening  of  highways,  the  commissioner 
of  labor  sKall  modify  or  cancel  such  certificate  in  accordance  with  the 
changed  conditions.  Whenever  any  person  to  whom  a  certificate  of  com- 
pliance has  been  issued  by  the  state  fire  marshal  or  commissioner  of  labor 
keeps  or  stores  in  the  magazine  covered  by  such  certificate  of  compliance 
any  quantity  of  explosives  in  excess  of  the  maximum  amount  set  forth  in 
such  certificate  of  compliance  issued  therefor,  or  whenever  any  person 
fails  for  thirty  days  to  pay  the  annual  license  fee  hereinafter  provided 
after  the  same  becomes  due,  the  commissioner  of  labor  is  authorized  to 
cancel  such  certificate  of  compliance  and  to  order  the  removal  of  all 
explosives  stored  in  said  magazine. 

Every  person  engaging  in  the  keeping  or  storing  of  explosives  shall  pay 
an  annual  license  fee  for  each  magazine  maintained,  to  be  graduated  by 
the  commissioner  of  labor  according  to  the  quantity  kept  or  stored  therein, 
of  not  less  than  five  dollars  nor  more  than  twenty-five  dollars.  Said  li- 
cense fee  shall  be  payable  in  advance  to  the  commissioner  of  labor  and  by 
him  paid  to  the  state  treasurer.  (Added  by  L.  1915,  ch.  234,  in  effect 
Apr.  7,  1915.) 

§  230.  Transportation. — Every  vehicle  while  carrying  explosives  shall 
display  upon  an  erect  pole  on  the  front  end  of  such  vehicle  and  at  such 
height  that  it  shall  be  visible  from  all  directions  a  red  flag  with  the  word 
"danger"  printed,  stamped  or  sewed  thereon  in  white  letters.  Such  flag 
shall  be  at  least  eighteen  inches  by  thirty  inches  in  size,  and  the  letters 
thereon  shall  be  at  least  twelve  inches  in  height. 

(a)  It  shall  be  unlawful  for  any  person  in  charge  of  a  vehicle  contain- 
ing explosives  to  smoke  in  or  upon  such  vehicle,  to  drive  the  vehicle  while 
intoxicated,  to  drive  the  vehicle  or  to  conduct  himself  in  a  careless  or 
reckless  manner  or  to  load  or  unload  such  vehicle  in  a  careless  or  reck- 
less manner  or  while  smoking  or  intoxicated. 

(b)  It  shall  be  unlawful  for  any  person  to  place  or  carry,  or  cause  to  be 
placed  or  carried  in  or  upon  any  vehicle  containing  explosives  any  metal 
tool  or  other  piece  of  metal. 
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(c)  It  shall  be  unlawful  for  any  person  to  place  or  carry  in  or  upon 
a  vehicle  containing  explosives  any  exploders,  detonators,  blasting  caps  or 
other  explosive  material,  or  to  carry  in  or  upon  any  such  vehicle  any 
matches  or  any  mechanical  device  for  producing  spark,  flame  or  heat. 

Nothing  contained  in  this  article  shall  apply  to  explosives  while  being 
transported  upon  vessels  or  railroad  cars  in  conformity  with  the  regula- 
tions adopted  by  the  interstate  commerce  commission,  nor  to  the  transpor- 
tation or  use  of  blasting  explosives  for  agricultural  purposes  or  in  quanti- 
ties not  exceeding  five  pounds  at  any  one  time.  (Added  by  L.  1915,  ch.  234, 
in  effect  Apr.  7, 1915.) 

§  237.  Records  of  sale. — Every  person  selling  or  giving  away  explosives 
within  this  state  shall  keep  at  all  times  an  accurate  journal  or  book  of 
record  in  which  must  be  entered  from  time  to  time,  as  it  is  made,  each  and 
every  sale  made  by  such  person  in  the  course  of  business,  or  otherwise,  of 
any  quantity  of  explosives.  Such  journal  or  record  book  must  show  in  a 
legible  writing,  to  be  entered  therein  at  the  time,  a  complete  history  of 
each  transaction  stating  the  name  and  quantity  of  explosives  sold,  name, 
place  of  residence  and  business  of  the  purchaser,  name  of  individual  to 
whom  delivered,  with  his  or  her  address.  Such  journal  or  book  of  record 
must  be  kept  by  the  person  so  selling  explosives  in  his  or  their  principal 
office  or  place  of  business,  at  all  times  subject  to  the  inspection  and  exami- 
nation of  the  commissioner  of  labor,  his  deputies,  and  the  police  authorities 
of  the  county  or  municipality  where  the  same  is  situated,  on  proper  de- 
mand therefor.  Nothing  in  this  section,  however,  shall  apply  to  persons 
selling  or  giving  away  explosives  in  quantities  of  five  pounds  or  less  at 
any  one  time.     (Added  by  L.  1915,  ch.  234,  in  effect  Apr.  7,  1915.) 

§  238.  Exceptions. — Nothing  contained  in  this  article  in  sections  two 
hundred  and  thirty  to  two  hundred  and  thirty-seven,  inclusive,  shall  be 
deemed  to  include  gasoline,  kerosene,  naphtha,  turpentine  or  benzine,  nor 
shall  any  of  the  provisions  of  this  article*  fifteen-a  apply  to  cities  of  this 
state  having  more  than  one  million  inhabitants.  In  any  other  city  of  the 
state  having  a  department  of  public  safety  and  connected  therewith  a 
bureau  of  explosives  or  combustibles,  the  provisions  of  this  article  shall  be 
enforced  by  such  local  authorities.  (Added  by  L.  1915,  ch.  234,  in  effect 
Apr.  7,  1915.) 


§  239.  Firearms. — No  person  shall  discharge  any  firearms  within  five 
hundred  feet  of  any  magazine  or  factory,  except  that  the  provisions  of 
this  section  shall  not  apply  to  the  testing  of  firearms  or  explosives  in  or 
upon  the  premises  of  any  manufacturing  plant  engaged  in  the  manufac- 
ture of  firearms  or  explosives.  The  method  of  testing  all  firearms  in  any 
manufacturing  plant  engaged  in  the  business  of  manufacturing  firearms 
shall  be  subject  to  the  approval  of  the  commissioner  of  labor.  (Added 
by  L.  1915,  ch.  234,  in  effect  Apr.  7,  1915.) 
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§  239-a.  Penalties. — Whoever  fails  to  comply  with  or  violates  any  pro- 
vision of  this  article  shall  be  guilty  of  a  misdemeanor.  (Added  by  L. 
1915,  ch.  234,  in  effect  Apr.  7,  1915.) 

L.  1015,  eh.  884,  8  8.  The  director  of  the  state  library,  or  other  person  having 
possession  thereof  shall,  when  this  act  takes  effect,  deliver  to  the  commissioner  of 
labor  all  reports  filed  with  the  state  fire  marshal,  and  all  books,  documents, 
records  and  data  heretofore  in  the  possession  or  under  the  control  of  the  state 
fire  marshal,  in  relation  to  the  keeping,  storing,  use,  transportation  or  sale  of 
explosives.  The  license  fee  heretofore  established  by  the  state  fire  marshal  pur- 
suant to  section  three  hundred  and  sixty-three  of  the  insurance  law,  now  repealed, 
shall  continue  In  force  until  changed  by  the  commissioner  of  labor,  pursuant  to 
the  labor  law,  as  amended  by  this  act  No  person  engaged  in  the  keeping  or 
storing  of  explosives  who  shall  have  paid  an  annual  license  fee  to  the  state  fire 
marshal  pursuant  to  section  three  hundred  and  sixty-three  of  the  insurance  law, 
now  repealed,  shall  be  required  by  the  commissioner  of  labor  to  pay  any  additional 
license  fee  during  the  year  for  which  such  fee  shall  have  been  paid  to  the  state 
flre  marchaL 

LAKE  ERIE. 

L.  1818,  eh.  180.     (B.  C.  &  G.'s  Consol.  L.  Vol.  8,  p.  1641.) 

§  2. — It  shall  be  lawful  for  the  said  commission,  at  its  discretion,  to 
transfer  and  pay  to  the  treasurer-general  of  the  interstate  board  of  the 
Perry 's  victory  centennial  commission,  not  exceeding  the  sum  of  fifty  thou- 
sand dollars  ($50,000)  out  of  the  said  one  hundred  and  fifty  thousand 
dollars  ($150,000),  to  aid  in  the  erection  of  a  suitable  and  permanent  mem- 
orial on  South  Bass  island  (sometimes  called  Put-in-Bay  island),  in  Lake 
Erie,  in  the  state  of  Ohio,  in  commemoration  of  the  victory  of  Commodore 
Oliver  Hazard  Perry  at  the  battle  of  Lake  Erie,  provided  that  no  part  of 
the  money  hereby  appropriated  shall  be  available  for  said  memorial  until 
the  commissioners  are  satisfied  that  a  sufficient  sum  has  been  appropriated 
by  the  United  States  and  the  states  participating  for  the  completion  of 
said  memorial.     (Amended  by  L.  1915,  ch.  437,  in  effect  Apr.  28,  1915.) 

LAKE  GEORGE. 
Deposit  of  dead  animals  in;  Navigation  L.,  f  52. 
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§  6.  Officer*  and  employee!  of  the  senate. — The  president  and  temporary 
president  of  the  senate  may  each  appoint  a  clerk,  a  stenographer  and  mes- 
senger. The  senate  may  choose  a  clerk,  a  sergeant-at-arms,  an  assistant 
Bergeant-at-arms,  a  stenographer,  a  principal  doorkeeper  and  first  assist- 
ant doorkeeper.  The  clerk  of  the  senate  may  appoint  one  assistant  clerk, 
a  journal  clerk,  two  assistant  journal  clerks,  an  executive  clerk,  five  deputy 
clerks,  an  index  clerk,  an  assistant  index  clerk,  a  revision  clerk  who  shall 
be  an  expert  in  matters  pertaining  to  that  position,  a  financial  clerk,  a 
messenger  to  the  financial  clerk,  a  clerk's  messenger,  a  superintendent  of 
documents,  four  assistant  superintendents  of  documents,  a  superintendent 
of  the  wrapping  department,  four  assistant  superintendents  of  the  wrap- 
ping department,  a  postmaster,  an  assistant  postmaster,  a  postoffice 
messenger,  ten  assistant  doorkeepers,  a  janitor  and  two  assistant  jani- 
tors of  the  senate  chamber  and  its  ante-rooms.  The  senate  shall,  by 
rule,  provide  for  such  other  general  and  committee  clerks,  stenographers, 
messengers  and  pages  as  may  be  needed,  and  the  method  of  their  ap- 
pointment, amount  of  compensation  and  assignment  to  duty.  The  term 
of  all  employees  as  chosen  or  appointed  under  this  section  shall  be  for 
the  session  except  that  of  clerk  of  the  senate,  who  shall  be  elected  for  the 
term  of  the  senate.     (Amended  by  L.  1915,  eft.  483,  in  effect  May  3,  1915.) 

§  7.  Officers  and  employees  of  the  assembly. — The  speaker  of  the  assem- 
bly may  appoint  a  clerk,  a  stenographer  and  a  messenger  to  be  known  as 
the  speaker's  clerk,  the  speaker's  stenographer  and  the  speaker's  messen- 
ger, respectively,  and  also  twelve  assistant  doorkeepers,  a  postmaster, 
an  assistant  postmaster,  a  postoffice  messenger,  a  janitor  of  the  assembly 
chamber  and  its  ante-rooms,  four  assistant  janitors.  The  assembly  may 
choose  a  clerk,  a  sergeant-at-arms,  a  stenographer,  a  principal  doorkeeper, 
who  shall  act  as  assistant  sergeant-at-arms,  and  a  first  and  second  assistant. 
The  clerk  of  the  assembly  may  appoint  a  stenographer  to  the  clerk,  a  clerk's 
messenger,  an  assistant  clerk,  a  journal  clerk,  two  assistant  journal  clerks, 
twelve  deputy  clerks,  one  of  whom  shall  act  as  clerk  to  the  committee  on 
engrossed  bills,  and  one  as  clerk  to  the  committee  on  revision,  who  shall 
be  an  expert  in  matters  pertaining  to  that  position,  an  index  clerk,  two 
assistant  index  clerks,  an  assistant  clerk  to  the  committee  on  engrossed 
bills,  a  financial  clerk,  an  assistant  financial  clerk,  a  messenger  to  the 
financial  clerk,  a  superintendent  of  the  wrapping  department,  five  assist- 
ants to  the  superintendent  of  the  wrapping  department,  a  mail  and  docu- 
ment carrier,  a  superintendent  of  documents,  five  assistant  superintendents 
of  documents,  a  tally  clerk.  The  assembly  shall,  by  rule,  provide  for  such 
other  general  and  committee  clerks,  stenographers,  messengers  and  pages 
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as  may  be  needed,  and  the  method  of  their  appointmnt,  amount  of  com- 
pensation and  assignment  to  duty.  (Amended  by  L.  1915,  ch.  483,  in 
effect  May  3,  1915.) 

§  7-a.  Legislative  library,  librarian  and  assistants. — There  shall  be  a 
legislative  library,  to  be  located  in  the  state  capitol  in  rooms  assigned  by 
the  trustees  of  public  buildings,  conveniently  accessible  to  the  members  of 
both  houses  of  the  legislature,  and  such  library  shall  be  open  throughout 
the  year. 

Such  library  shall  be  furnished  and  equipped  under  the  direction  of  the 
clerk  of  the  senate  and  clerk  of  the  assembly,  within  the  amount  of  any 
moneys  appropriated  therefor,  subject  to  joint  rules,  if  any,  that  may 
be  adopted  by  the  senate  and  assembly  in  relation  thereto.  Within  ten 
days  after  this  section  takes  effect,  a  legislative  librarian  and  two  as- 
sistant librarians  shall  be  chosen  by  the  president  of  the  senate  and  speaker 
of  the  assembly,  who  shall  serve  until  their  successors  shall  be  chosen  in 
like  manner.  The  salaries  and  compensation  shall  be  payable  monthly. 
During  a  vacancy  in  the  office  of  legislative  librarian,  the  assistant  librarian 
who  shall  have  been  longest  in  the  service  of  the  state  as  a  legislative 
employee,  shall  be  employed  as  acting  legislative  librarian,  with  the  pow- 
ers and  duties  of  such  librarian,  and  shall  receive  during  such  a  period 
the  compensation  herein  prescribed  for  the  legislative  librarian.  Such 
library  shall  be  deemed  established  from  and  after  the  selection  of  the  first 
legislative  librarian  hereunder.  Such  librarian  shall  have  charge  of  the 
legislative  library,  but  the  two  houses  of  the  legislature  may,  by  joint 
rules,  regulate  the  use  of  the  library  and  prescribe  the  powers  and  duties 
of  the  legislative  librarian  and  the  assistant  librarians.  (Added  by  L. 
1915,  ch.  483,  in  effect  May  3,  1915.) 

L.  1915,  ch.  488,  8  ••  At  the  time  of  the  establishment  of  a  library  for  the 
legislature  under  this  act,  all  books,  papers,  records  and  documents  in  both  the 
senate  and  assembly  libraries,  together  with  all  property  and  equipment  used  in 
connection  therewith  or  incidental  thereto,  shall  be  transferred  to  the  custody  of 
the  legislative  librarian. 

§  9.  Additional  employees. — A  committee  of  investigation  or  other 
special  committee  of  the  legislature  or  of  either  house  thereof  may  em- 
ploy needed  assistants.  (Amended  by  L.  1915,  ch.  483,  in  effect  May  3, 
1915.) 

§  10.  Compensation  of  officers  and  employees. — The  following  compen- 
sation shall  be  paid  to  the  officers  and  employees  of  the  senate  and  as- 
sembly for  the  annual  session  of  the  legislature :  To  the  clerk  of  each  house 
three  thousand  five  hundred  dollars ;  to  the  clerk  of  the  senate  five  hundred 
dollars  and  to  the  clerk  of  the  assembly  seven  hundred  and  fifty  dollars  for 
indexing  the  journals,  bills  and  documents  of  the  senate  and  assembly;  to 
the  clerk  of  the  senate  not  to  exceed  five  hundred  dollars,  and  to  the  clerk 
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of  the  assembly  not  to  exceed  seven  hundred  and  fifty  dollars  for  the  extra 
clerical  service  and  engrossing;  to  each  assistant  clerk  two  thousand  five 
hundred  dollars;  to  each  journal  clerk  two  thousand  five  hundred  dol- 
lars ;  to  each  first  assistant  journal  clerk  and  to  the  executive  clerk  one  thou- 
sand five  hundred  dollars ;  to  each  second  assistant  journal  clerk,  and  to  the 
assistant  clerk  to  the  committee  on  engrossed  bills  of  the  assembly,  each  one 
thousand  dollars;  to  each  deputy  clerk,  one  thousand  dollars,  except  the  dep- 
uty clerk  assigned  as  chief  clerk  of  the  engrossing  rooms  of  the  senate  and 
assembly,  who  shall  receive  fifteen  hundred  dollars  each ;  excepting  also  the 
deputy  clerk  assigned  as  clerk  to  the  committee  on  revision  in  the  assembly 
and  the  revision  clerk  of  the  senate  who  shall  each  receive  fifteen  hun- 
dred dollars;  to  each  financial  clerk,  one  thousand  five  hundred  dollars;  to 
the  assistant  financial  clerk  of  the  assembly,  ten  dollars  per  day;  to  the 
messenger  of  each  of  the  financial  clerks,  five  dollars  per  day ;  to  each  index 
clerk,  two  thousand  dollars;  to  the  first  assistant  index  clerk  of  the  as- 
sembly and  to  the  assistant  index  clerk  of  the  senate,  each  fifteen  hun- 
dred dollars;  to  the  second  assistant  index  clerk  of  the  assembly,  one  thou- 
sand dollars;  to  the  clerk  of  the  president  of  the  senate,  fifteen  dollars  per 
day;  to  the  clerk  of  the  temporary  president  and  to  the  speaker's  clerk, 
each  ten  dollars  per  day ;  to  the  stenographer  of  the  president  of  the  senate, 
of  the  temporary  president,  of  the  speaker,  of  the  clerk  of  the  senate,  and 
clerk  of  the  assembly,  five  dollars  per  day ;  to  each  sergeant -at-arms,  fifteen 
hundred  dollars;  to  the  legislative  librarian  three  thousand  six  hundred 
dollars ;  to  each  assistant  librarian,  six  dollars  per  day ;  to  each  postmaster, 
eight  dollars  per  day  during  the  time  employed ;  to  the  assistant  sergeant - 
at-arms  of  the  senate,  to  each  assistant  postmaster,  principal  doorkeeper, 
assistant  doorkeeper,  janitor,  assistant  janitor,  superintendent  of  docu- 
ments, and  to  each  assistant  superintendent  of  documents,  superintendent 
of  the  wrapping  department,  assistant  superintendents  of  the  wrapping 
department,  five  dollars  per  day;  to  the  stenographer  of  each  house,  two 
thousand  five  hundred  dollars ;  to  the  post-office  messenger  of  each  house, 
three  dollars  per  day;  to  the  messenger  of  the  president  of  the  senate,  the 
temporary  president,  and  the  speaker's  messenger,  each  three  dollars  per 
day;  to  the  superintendent  of  the  wrapping  department,  to  each  assistant 
superintendent  of  the  wrapping  department,  to  the  tally  clerk,  and  the 
mail  and  document  carrier  of  the  assembly,  five  dollars  per  day.  The  pay 
of  the  officers  or  the  employees  who  receive  by  this  chapter  a  per  diera  com- 
pensation shall  commence  at  the  date  of  the  appointment,  and  no  person  or 
employee  shall  receive  any  additional  compensation  during  the  term  of 
service  for  which  he  shall  be  appointed.  (Amended  by  L,  1911,  ch.  45  and 
L.  1915,  ch,  483,  in  effect  May  3, 1915.) 

§  67.  Data  for  financial  committees  to  be  preserved. — All  books,  papers, 
transcripts  of  records,  pamphlets,  statements,  reports,  documents,  data, 
memoranda  and  written  or  printed  matter  used  by  or  submitted  to  the 


LEGISLATIVE  LAW.  335 

L.  1915,  ch.  483.  Data  for  financial  committees.  f  67. 

finance  committee  of  the  senate  and  ways  and  means  committee  of  the  as- 
sembly daring  any  session  of  the  legislature  shall  be  preserved  until  the 
adjournment  of  the  next  ensuing  annual  session  of  the  legislature,  in 
the  senate  finance  committee  room.  All  such  matters  and  things  in  the 
committee  room  of  the  ways  and  means  committee  of  the  assembly  at  the 
close  of  an  annual  session  of  the  legislature  shall  be  transferred  to  the 
committee  room  of  the  senate  finance  committee.  The  duty  of  caring  for 
such  matters  and  things,  and  keeping  them  intact,  between  sessions  of  the 
legislature  shall  devolve  on  the  superintendent  of  public  buildings. 
(Added  by  L.  1915,  ch.  483,  in  effect  May  3, 1915.) 


Liability  of  owners;  notice  of  Hen. 


(L.  1909,  ch.  38.) 

j  3.     Mechanic's  lien  on  real  property. 

Material*  uied  in  construction  of  building ;  lumber  for  concrete  forma. — Where 
after  lumber  furnished  for  forms,  boarding  and  furring  to  hold  concrete  until  It 
hardened  had  been  used  for  such  purpose  It  was  broken  up  and  removed  by 
laborers  for  firewood,  said  lumber  should  In  tbe  circumstances  be  considered  as 
materials  uBed  In  tbe  construction  of  the  building,  not  as  a  tool  or  appliance 
used  for  such  construction,  and  Is  the  subject  of  a  mechanic's  lien.  Post  £  McArd 
v.  City  of  New  York  (1914),  SG  Misc.  300,  148  N.  Y.  Supp.  668. 

Lien  for  labor  and  material*  by  person  furnishing  hones,  drivers  and  wagons. — 
Where  a  notice  of  Hen  for  Itemized  labor  and  materials  shows  that  a  considerable 
portion  of  the  labor  was  for  tbe  hiring  of  teams  and  horses,  hiring  of  hoisting 
machines  with  horse  and  driver  and  ferriage  to  the  place  of  work,  and  It  appears 
that  each  wagon  and  the  hoisting  machine  were  furnished  with  a  horse  and  n  man 
and  the  lienor  actually  performed  the  labor  of  hoisting  and  trucking,  he  Is  entitled 
to  a  lien  for  the  value  of  his  labor  so  performed,  and  such  value  Is  merely  Increased 
by  the  Instrumentality  used  In  such  labor.  Post  £  McArd  v.  City  of  New  York 
(1914),  86  Misc.  300,  148  N.  Y.  Supp.  668. 

lien  for  damages  for  breach  of  contract  not  enforceable. — A  mechanic's  Hen  In 
restricted  by  express  provision  of  the  statute  to  the  value  of  labor  performed 
and  materials  furnished,  and  any  claim  for  damages  for  breach  of  a  contract  in 
refusing  to  allow  the  contractor  to  perform  the  work  Is  not  within  the  provisions 
of  tbe  statute,  and  must  be  enforced  In  an  ordinary  action  for  damages.  Mldtown 
Contracting  Co.  v.  Qoldstlcker  (1914),  165  App.  Dlv.  264,  160  N.  Y.  Supp.  809. 

§  7.     Liability  of  owner  for  advance  payment*. 

Validity  of  advance  payments;  burden  of  proof;  evidence. — The  mere  tact  that 
an  owner  makes  payments  to  a  contractor  In  advance  of  the  time  required  by  the 
contract,  or  that  he  has  knowledge  of  the  indebtedness  of  the  contractor  to  others, 
Is  not,  of  Itself,  sufficient  to  charge  him  with  liability  on  account  of  auch  payments. 
It  must  be  established  that  the  advance  payments  were  made  for  the  purpose  of 
avoiding  the  provisions  of  the  Lien  Law,  and  the  burden  of  so  proving  la  upon 
the  person  asserting  It  Evidence  In  an  action  to  foreclose  a  mechanics  lien  ex- 
amined, and  held,  insufficient  to  show  that  advance  payments  by  the  owner  to  a 
contractor  were  made  for  the  purpose  of  avoiding  the  Lien  Law,  as  to  a  lienor  who 
had  been  advised  that  the  payments  were  about  to  be  made  and  had  told  the  owner 
that  the  contractor  was  "all  right;"  that  as  to  other  lienors,  to  none  of  whom 
notice  woe  given,  such  payments  were  made  for  the  purpose  of  avoiding  tbe  Lien 
Law.  Olens  Falls  Portland  Cement  Co.  v.  Schenectady  County  Coal  Co.  (1914), 
163  App.  Dlv.  767,  149  N.  Y.  Supp.  189,  8.  C.  213  N.  Y.  46. 

§  9.    Contenta  of  notice  of  lien. 

Sufficiency  of  notice. — A  notice  of  Hen  which  fails  to  state  when  the  amount 
claimed  became  due,  as  required  by  the  statute,  Is  invalid.  Post  *  McArd  v.  City 
of  New  York  (1914),  86  Misc.  300,  148  N.  Y.  Supp.  668. 

A  notice  of  Hen  which  falls  to  show  the  amount  of  labor  performed  at  the  time 
It  was  filed,  is  insufficient  under  subdivision  4  of  this  section.  Bachmann  v. 
Splnghel  (1914),  164  App.  Dlv.  726,  149  N.  Y.  Supp.  610. 

Hotlce  by  partnership. — A  partnership  for  the  purposes  of  the  Lien  Law  may  be 
regarded  as  an  entity  apart  from  Its  members,  and,  where  a  notice  of  lien  filed 
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by  a  partnership  contains  the  business  address  of  the  firm,  it  is  not  invalid  because 
it  fails  to  state  the  residence  of  the  individual  members.  Post  &  McArd  v.  City 
of  New  York  (1914),  86  Misc.  300,  148  N.  T.  Supp.  668. 

§  15.    Assignments  of  contracts  and  orders  to  be  filed. 

Priority  of  assignment  by  contractor  of  money  dne  under  contract;  filing  by 
assignee  of  contract  between  owner  and  contractor. — Under  this  section  an  assign- 
ment, legal  or  equitable,  by  a  contractor  of  money  due  or  to  become  due  under 
his  contract,  or  an  order  therefor  drawn  by  a  contractor  upon  the  owner,  has  no 
priority  over  subsequent  lienors,  and  no  validity,  unless  and  until  it  or  a  copy, 
together  with  the  contract,  a  copy  thereof  or  a  statement  containing  its  substance, 
are  duly  filed.  Hence,  an  assignee  of  a  contractor  who  notified  the  owner  of  the 
assignment,  and  filed  the  same,  but  did  not  file  the  contract,  a  copy  thereof  or 
any  statement  containing  its  substance,  is  not  entitled  to  priority  over  subsequent 
lienors.     Smith  &  Co.  v.  Douglas  (1916),  166  App.  Dlv.  707,  161  N.  Y.  Supp.  649. 

§  16.  Assignment  of  contracts  and  orders  for  public  improvements  to  be 
filed. 

Consideration  for  assignment;  priority  of  assignment  over  lien  subsequently  filed. — 
A  contractor  has  a  right  under  the  Lien  Law  to  assign  money  to  become  due  under 
his  contract  for  a  public  improvement  to  a  creditor,  who  if  he  properly  files  the 
assignment  obtains  a  preference  over  subsequent  lienors.  The  Lien  Law  does 
not  require  that  such  an  assignment  must  be  given  for  a  present  consideration, 
provided  it  is  given  for  a  valuable  consideration;  nor  does  the  fact  that  the  assign- 
ment was  given  with  intent  to  prefer  a  particular  creditor  vitiate  it.  Where 
plaintiff,  in  its  performance  of  work  done  for  a  construction  company  under  a 
contract  for  a  public  improvement,  filed  a  notice  of  lien  for  the  moneys  to  become 
due  thereunder  but  allowed  its  lien  to  lapse,  assignments  by  the  construction  com- 
pany of  moneys  to  become  due  under  its  contract  with  the  city  are  superior  to 
the  lien  of  plaintiff  subsequently  filed.  Post  ft  McArd  ▼.  City  of  New  York  (1914), 
86  Misc.  300,  148  N.  T.  Supp.  668. 

§  43.    Action  in  a  court  of  record;  consolidation  of  actions. 

A  oomplaint  in  an  action  to  foreclose  a  mechanic's  lien  which  fails  to  state  whether 
any  other  action  has  been  brought  to  recover  any  part  of  the  debt  for  which  the 
lien  was  filed  is  insufficient  Bachmann  v.  Splnghel  (1914),  164  App.  Div.  726, 
149  N.  Y.  Supp.  610. 

§  53.    Costs  and  disbursements. 

Costs  against  municipal  corporations. — The  provisions  of  section  1236  of  the  Code 
of  Civil  Procedure  and  section  63  of  the  Lien  Law  as  to  the  granting  of  costs 
in  an  action  to  foreclose  a  lien  are  subject  to  the  express  limitations  contained 
in  the  Consolidation  Act  and  subsequent  enactments  relating  to  liens  against 
municipal  corporations,  to  the  effect  that  in  no  case  shall  a  judgment  be  entered 
against  them  for  more  than  the  amount  due  to  the  contractor.  Moran  v.  Mayor, 
etc.,  of  New  York  (1914),  162  App.  Div.  377,  147  N.  Y.  Supp.  259. 

§  80.    Liens  on  vessels. 

Maritime  contract. — A  contract  for  the  construction  of  a  vessel  is  not  a  mari- 
time contract,  and  therefore  the  statute  of  a  state  cannot  give  a  maritime  lien 
for  such  a  service.    The  Atlantic  City  (1916),  220  Fed.  281. 
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g  82.    Notice  of  lien,  when  to  be  filed. 

Failure  to  attach  copy  of  written  ooatraet  renders  notice  insufficient.  The  At- 
lantic City  (1915),  220  Fed.  281. 

§  183.    Lies  of  bailee  of  animal*. 

Con  (traction. — The  statute  la  In  derogation  of  the  common  law  and  must  be 
strictly  construed.  It  does  not  authorise  a  mortgagor  to  enter  Into  any  agreement 
as  against  the  mortgagee  for  the  storing  and  caring  of  any  vehicle  or  animal 
which  would  give  rise  to  or  uphold  a  Hen  upon  it  for  charges  other  than  for 
the  care  or  board  of  such  vehicle  or  animal.  Barret  Mfg.  Co.  t.  Van  Rouk  (1914), 
212  N.  Y.  90. 

At  common  law  an  agistor  had  no  Hen  on  the  animals  pastured  or  kept  by  him 
except  through  a  special  agreement  therefor,  which  the  mortgagor  of  them  had  not 
the  authority  to  make.  A  Hen  of  a  livery  stable  keener  or  an  agistor  Is  the  creature 
of  a  statute.    Barrett  Mfg.  Co.  v.  Tan  Rouk  (1914),  212  N.  Y.  90. 

§  232.  Where  filed. — An  instrument,  or  a  true  copy  thereof,  if  intended 
to  operate  as  a  mortgage  of  a  canal  boat,  steam  tag,  scow  or  other  craft,  or 
of  the  appurtenances  thereto,  navigating  the  canals  of  this  state,  must  be 
filed  in  the  office  of  the  superintendent  of  public  works,  and  need  not  be 
filed  elsewhere.  Every  other  chattle  mortgage,  or  an  instrument  intended  to 
operate  as  such,  or  a  true  copy  thereof,  must  be  filed  in  the  town  or  city 
where  the  mortgagor,  if  a  resident  of  the  state,  resides  at  the  time  of  the 
execution  thereof,  and  if  not  a  resident,  in  the  city  or  town  where  the 
property  mortgaged  is  at  the  time  of  the  execution  of  the  mortgage.  If 
there  is  more  than  one  mortgagor,  the  mortgage,  or  a  certified  copy  thereof, 
must  be  filed  in  each  city  or  town  within  the  state  where  each  mortgagor 
resides  at  the  time  of  the  execution  thereof.  In  the  city  of  New  York,  such 
instrument  must  be  filed  as  follows,  namely:  In  the  borough  of  Brook- 
lyn in  said  city,  such  instrument  shall  be  filed  in  the  office  of  the  register 
of  the  county  of  Kings;  in  the  borough  of  Queens  in  said  city,  in  the  office 
of  the  clerk  of  Queens  county;  in  the  borough  of  Richmond  in  said  city,  in 
the  office  of  the  clerk  of  the  county  of  Richmond ;  in  the  borough  of  Man- 
hattan in  said  city,  in  the  office  of  the  register  of  the  county  of  New 
York,  and  in  the  borough  of  the  Bronx  in  said  city,  in  the  office  of  the 
register  of  the  county  of  Bronx.  In  every  other  city  or  town  of  the  state, 
in  the  office  of  the  city  or  town  clerk,  unless  there  is  a  county  clerk 's  office 
in  such  city  or  town,  in  which  case  it  must  be  filed  therein.  If  the  chattels 
mortgaged  are  in  the  city  of  New  York  at  the  time  of  the  execution  of  the 
mortgage,  the  mortgage  or  a  true  copy  thereof  must  be  filed  in  the  county 
where  the  mortgagor  alleges  to  reside  at  the  time  of  the  execution  of  the 
mortgage,  and  in  the  county  where  the  property  is  situated.  All  liens 
and  mortgages,  including  books  and  records  pertaining  thereto,  now  on 
file  in  the  comptroller's  office,  shall  be  transferred  to  the  office  of  the 
superintendent  of  public  works,  who  shall  preserve  the  same  in  his  depart- 
ment, and  who  shall  be  vested  with  full  power  and  authority  to  do  and 
perform  any  and  all  things  relating  thereto  in  like  manner  and  with  the 
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same  force  and  effect  as  heretofore  done  and  performed  by  the  comptroller. 
(Amended  hy  L.  1910,  ck.  182,  and  i.  1915,  ch.  27,  in  e#ec*  Mch.  4,  1915.) 

§  235.  Mortgage,  invalid  after  one  year,  unless  statement  is  filed. — 
A  chattel  mortgage,  except  as  otherwise  provided  in  this  article,  shall  be 
invalid  as  against  creditors  of  the  mortgagor,  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  the  first 
or  any  succeeding  term  of  one  year,  reckoning  from  the  time  of  the  first 
filing,  unless, 

1.  Within  thirty  days  next  preceding  the  expiration  of  each  such  term, 
a  statement  containing  a  description  of  such  mortgage,  the  names  of  the 
parties,  the  time  when  and  place  where  filed,  the  interest  of  the  mortgagee 
or  any  person  who  has  succeeded  to  his  interest  in  the  property  claimed  by 
virtue  thereof,  or 

2.  A  copy  of  such  mortgage  and  its  indorsements,  together  with  a  state- 
ment attached  thereto  or  indorsed  thereon,  showing  the  interest  of  the 
mortgagee  or  of  any  person  who  has  succeeded  to  his  interest  in  the  mort- 
gage, is  filed  in  the  proper  office  in  the  city  or  town  where  the  mortgagor 
then  resided,  if  he  is  then  a  resident  of  the  town  or  city  where  a  mortgage 
or  a  copy  thereof  or  such  statement  was  last  filed;  if  not  such  resident, 
but  a  resident  of  the  state,  a  true  copy  of  such  mortgage,  together  with 
such  statement,  shall  be  filed  in  the  proper  office  of  the  town  or  city  where 
he  then  resides ;  and  if  not  a  resident  of  the  state,  then  in  the  proper  office  of 
the  city  or  town  where  the  property  so  mortgaged  was  at  the  time  of  the 
execution  of  the  mortgage.  Where  the  chattels  mortgaged  were  located 
in  the  city  of  New  York  at  the  time  of  the  execution  of  the  mortgage,  a  copy 
of  such  mortgage  and  its  indorsements,  together  with  a  statement  attached 
thereto,  or  indorsed  thereon,  showing  the  interest  of  the  mortgagee  or  of 
any  person  who  has  succeeded  to  his  interest  in  the  mortgage,  must  be 
filed  in  the  same  office  or  offices  where  the  original  mortgage  or  a  copy 
thereof  was  filed  at  the  time  of  the  execution  of  the  same ;  provided,  how- 
ever, that  where  the  mortgagor  was  a  resident  of  the  borough  of  the  Bronx 
in  the  city  of  New  York  at  the  time  of  the  execution  of  such  mortgage,  then 
a  copy  of  such  mortgage  as  above  described  must  be  filed  in  the  office  of 
the  register  of  the  county  of  Bronx  and  also  in  the  office  of  the  register 
or  of  the  county  clerk,  in  case  there  is  no  register,  of  such  county  in  said 
city  in  which  the  property  so  mortgaged  was  located  at  the  time  of  the 
execution  of  such  mortgage ;  if  not  such  resident  but  the  property  so  mort- 
gaged was  located  in  the  borough  of  the  Bronx  in  said  city  at  the  time 
of  the  execution  of  such  mortgage,  then  a  copy  of  such  mortgage  as  above 
described  must  be  filed  in  the  office  of  the  register  of  the  county  of  Bronx 
and  also  in  the  office  of  the  register  or  of  the  county  clerk,  in  case  there  is 
no  register,  of  such  county  in  said  city  in  which  the  mortgagor  resided 
when  such  mortgage  was  executed;  provided,  further,  that  where  the 
mortgagor  was  a  resident  of  the  borough  of  the  Bronx  in  the  city  of  New 
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York  at  the  time  of  the  execution  of  such  mortgage  and  the  properly  so 

mortgaged  was  located  in  the  borough  of  the  Bronx  at.  such  time,  then  a 

copy  of  such  mortgage  as  above  described  must  be  filed  in  the  office  of  the 

register  of  the  county  of  the  Bronx  and  need  not  be  filed  in  any  other 

office,  and  provided  further  that  where  the  vendee  of  a  contract  for  the 

conditional  sale  of  goods  and  chattels  not  attached  to  a  building  was  a 

resident  of  the  borough  of  the  Bronx  in  said  city  of  New  York  at  the  time 

of  the  execution  of  such  contract,  then  a  copy  of  such  contract,  together 

with  a  statement  as  required  herein  in  the  case  of  chattel  mortgages,  must 

be  filed  in  the  office  of  the  register  of  the  county  of  Bronx;  if  not  such 

resident  nor  a  resident  of  any  other  borough  within  the  city  of  New  York 

nor  of  this  state  at  the  time  of  the  execution  of  such  contract  but  the 

property  so  sold  was  in  the  borough  of  the  Bronx  in  said  city  when  such 

contract  was  executed,  then  a  copy  of  such  contract  and  a  statement  as 

aforesaid  must  be  filed  in  the  office  of  the  register  of  the  county  of  Bronx. 

Except  in  the  city  of  New  York,  the  officer  with  whom  such  a  renewal 

statement  or  copy  of  a  mortgage  is  filed,  shall  upon  request  issue  to  the 

person  filing  the  same  a  receipt  in  writing,  which  shall  contain  the  names 

of  the  parties  to  the  instrument  so  filed,  its  date,  amount  and  the  date  and 

time  of  filing  thereof.     (Amended  by  L.  1915,  ch.  608,  in  effect  May  1, 

1915.) 

A  chattel  mortgage  must  be  refiled  as  required  by  this  section  or  it  ceases  to  be 
valid  as  against  creditors  of  the  mortgagor.  Where  the  mortgagee  of  chattels,  after 
the  expiration  of  the  time  within  which  the  mortgage  might  be  reflled,  took  pos- 
session of  the  property  and  advertised  it  for  sale,  the  trustee  in  bankruptcy  of  the 
mortgagor  may  maintain  an  action  to  have  the  mortgage  declared  invalid  because 
of  the  omission  to  reflle  it  Benedict  v.  Zutes  (1914),  88  Misc.  214,  160  N.  Y. 
Supp.  147. 

LIQUOR  TAXES. 

X.  1915,  oh.  672. — An  aot  to  provide  for  the  further  taxation  and  regulation  of  the 
traffic  in  liquors  under  the  liquor  tax  law,  for  the  year  beginning  October  first, 
nineteen  hundred  and  fifteen.     (In  effect  May  22,  1915.) 

Section  1. — Excise  taxes  upon  the  business  of  trafficking  in  liquors 
under  the  liquor  tax  law  for  the  fiscal  year  beginning  October  first,  nine- 
teen hundred  and  fifteen,  or  for  any  part  of  such  year,  shall  be  assessed 
and  collected  pursuant  to  and  subject  to  all  the  provisions  of  the  liquor 
tax  law,  as  amended  and  in  force  at  the  time  of  such  assessment,  except  that 
the  rate  shall  be  at  an  advance  of  one-quarter  in  the  rate  over  the  amount 
prescribed  by  the  liquor  tax  law,  as  amended  and  in  force  on  October 
first,  nineteen  hundred  and  fifteen,  and  except  that  the  whole  amount  of 
such  advance  less  the  amount  allowed  for  collecting  the  same,  shall  during 
such  year  be  paid  by  the  certificate  issuing  officer  into  the  state  treasury  to 
the  credit  of  the  general  fund,  to  be  applicable  to  the  payment  of  all  claims 
and  demands  which  are  a  lawful  charge  thereon,  and  except  that  such 
advance  shall  not  during  such  year  effect  an  increase  in  the  amount  of  the 
bond  required  by  section  sixteen  of  the  liquor  tax  law. 
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(L.  1909,  ch.  39.) 

§  3.    State  commissioner  of  excise. 

Certiorari  to  review  determination  of  State  Commissioner  of  Excise  in  removing 
clerk;  relator  reinstated. — Where  upon  certiorari  to  review  the  proceedings  of  the 
State  Commissioner  of  Excise  in  removing  a  clerk  whose  duty  it  was  to  examine 
applications  for  licenses,  it  appears  that  the  relator  after  refusing  to  pass  an 
application  because  the  applicant  had  not  complied  with  the  statute,  was  directed 
by  a  deputy  to  pass  said  application  or  "get  out,"  that  he  thereafter  left  the  office 
and  immediately  reported  the  facts  to  the  State  Commissioner  of  Excise,  informing 
him  that  he  awaited  his  further  orders,  and  that  he  was  thereafter  removed  upon 
the  ground  that  he  had  been  absent  without  leave  and  also  for  impertinence  to 
the  deputy,  the  determination  of  the  State  Commissioner  should  be  annulled  and 
the  relator  reinstated.  People  ex  rel.  Kahn  v.  Farley  (1914),  163  App.  Div.  100, 
148  N.  Y.  Supp.  412. 

§  7.    Duties,  powers,  salaries  and  expenses  of  special  agents;  attorneys. 

Special  agents  are  not  accomplices  in  the  commission  of  a  crime  and  it  is  not 
necessary  to  corroborate  their  evidence  as  a  matter  of  law  to  establish  the  fact 
that  the  statute  has  been  violated.  Farley  v.  Bronx  Bath  ft  Hotel  Co.  (1914), 
163  App.  Div.  459,  148  N.  Y.  Supp.  579. 

§  8.  Excise  taxes  npon  the  business  of  trafficking  in  liquors;  enumera- 
tions.— Subd.  9,  as  added  by  L.  1910,  ch.  494,  and  amended  by  L.  1911,  ch. 
298,  amended  by  L.  1915,  ch.  654,  in  effect  May  18,  1915,  as  follows: 

9.  Issuance  of  certificates.  No  liquor  tax  certificate  shall  hereafter  be 
issued  for  traffic  in  liquors,  under  the  provisions  of  subdivision  one  of  this 
section,  for  any  premises  in  any  town,  village,  borough  or  city,  unless  or 
until  the  ratio  of  population  therein,  to  the  number  of  certificates  issued 
under  the  provisions  of  said  subdivision  one,  shall  be  greater  than  seven 
hundred  and  fifty  to  one,  and  then  only  pursuant  to  the  provisions  of  this 
subdivision;  but  this  prohibition  shall  not  apply  to  any  premises  in  which 
such  traffic  in  liquors  was  lawfully  carried  on  at  some  time  within  one 
year  immediately  preceding  the  passage  of  this  act,  provided  such  traffic 
was  not  abandoned  thereat  during  the  said  period,  or  to  any  premises 
that  have  been  continuously  occupied  for  a  hotel  from  and  including  the 
twenty-third  day  of  March,  eighteen  hundred  and  ninety-six;  nor  shall 
this  prohibition  apply  to  any  premises  in  which,  during  said  period  of 
one  year,  or  any  part  thereof,  such  traffic  in  liquors  was  suspended  be- 
cause of  the  result  of  a  vote  on  the  local  option  questions;  nor  to  any 
premises  in  which  during  said  period  of  one  year,  or  any  part  thereof,  such 
traffic  in  liquors  was  prohibited  because  the  certificated  premises  were 
suffered  and  permitted  to  become  disorderly,  or  that  gambling  was  allowed 
therein,  as  provided  in  subdivision  four  of  section  twenty-three  of  this 
chapter ;  nor  to  any  premises  in  which,  during  said  period  of  one  year,  or 
any  part  thereof,  such  traffic  in  liquors  has  been  temporarily  suspended, 
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but  not  abandoned.  Nor  shall  this  prohibition  apply  to  such  traffic  in 
liquors  in  connection  with  the  business  of  keeping  a  hotel,  provided  the 
hotel  building  in  which  such  traffic  shall  be  carried  on  shall  conform  to  all 
the  requirements  of  clause  N  of  section  thirty  of  this  chapter,  relative  to  a 
hotel  situate  in  a  city,  incorporated  village  of  twelve  hundred  or  more  in- 
habitants, or  within  two  miles  of  the  corporate  limits  of  either,  except 
that,  instead  of  having  ten  bedrooms  above  the  basement,  exclusive  of 
those  occupied  by  the  family  and  servants,  such  hotel  building  shall  con- 
tain not  less  than  one  hundred  such  bedrooms.  Provided,  however,  that 
at  any  time  during  the  unexpired  term  of  any  liquor  tax  certificate  issued 
for  traffic  in  liquors  under  the  provisions  of  subdivision  one  of  this  section 
in  any  premises  in  which  such  traffic  may  lawfully  be  carred  on,  a  notice 
stating  that  such  traffic  in  liquors  is  abandoned  at  the  premises  named 
in  such  certificate  may  be  filed  with  the  county  treasurer  or  special  deputy 
commissioner  of  excise  of  the  county  or  borough  in  which  the  certificated 
premises  are  located,  which  notice  shall  also  particularly  describe  some 
other  premises  in  which  it  is  intended  to  carry  on  such  traffic,  which 
premises  shall  be  situated  in  the  same  city,  borough,  village  or  town  as 
that  in  which  the  abandoned  premises  are  located.  In  the  case  of  a  hotel, 
other  than  a  hotel  containing  less  than  fifty  such  bedrooms  in  cities  of 
the  first  class,  such  notice  shall  be  in  writing  and  executed  and  acknowl- 
edged by  the  certificate  holder  and  the  owner  or  owners  of  the  certificated 
premises  and  by  any  person  to  whom  such  certificate  may  have  been 
transferred  or  assigned  as  collateral  security  for  moneys  loaned  or  any 
other  obligation  incurred;  and  in  all  other  cases  such  notice  shall  be  in 
writing  and  executed  and  acknowledged  by  the  certificate  holder  or  by 
his  duly  authorized  attorney  and  by  any  person  to  whom  such  certificate 
may  have  been  transferred  or  assigned  as  collateral  security  for  moneys 
loaned  or  any  other  obligation  incurred ;  but  in  any  case  such  notice  shall 
be  null  and  void  unless  within  sixty  days  from  the  filing  thereof  such 
traffic  in  liquors  shall  be  lawfully  carried  on  at  the  premises  described  in 
such  notice  as  the  premises  in  which  it  is  intended  to  carry  on  such  traffic, 
and  continued  thereat  for  a  period  of  not  less  than  sixty  days,  and  the 
filing  of  a  notice  that  becomes  null  and  void  shall  not  be  deemed  an 
abandonment  of  the  traffic  at  the  premises  described  in  such  liquor  tax 
certificate.  After  the  filing  of  such  notice  as  aforesaid,  the  prohibition 
herein  contained  shall  not  apply  to  the  premises  described  in  such  notice 
as  the  premises  in  which  it  is  intended  to  carry  on  such  traffic,  provided 
that  an  application  for  a  certificate  to  carry  on  such  traffic  in  liquors 
thereat  shall  be  made  in  due  form  to  the  proper  officer,  within  sixty  days 
from  the  filing  of  such  notice,  and  provided  further  that  such  traffic  is  con- 
tinuously thereafter  carried  on  at  said  premises  for  a  period  not  less  than 
sixty  days.  Except  in  a  case  where  such  notice  becomes  null  and  void 
as  aforesaid,  no  liquor  tax  certificate  for  traffic  in  liquors  under  the  pro- 
visions of  subdivision  one  of  this  section  shall  thereafter  be  issued  for,  and 
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it  shall  be  unlawful  to  so  traffic  in  liquors  in  the  premises  described  in 
such  notice  as  the  premises  in  which  the  traffic  in  liquors  has  been  aban- 
doned, unless  there  shall  subsequently  be  filed  another  notice  of  abandon- 
ment, in  the  manner  herein  provided,  which  notice  shall  describe  such  first 
abandoned  premises  as  the  premises  in  which  it  is  intended  to  again  carry 
on  such  traffic  in  liquors.  Whenever  the  ratio  between  the  population  of 
any  city,  borough,  village  or  town  and  the  number  of  such  premises  situate 
therein  for  such  traffic  in  liquors  to  which  this  prohibition  does  not  apply, 
shall  exceed  the  ratio  of  seven  hundred  and  fifty  to  one,  additional  certifi- 
cates for  traffic  in  liquors  under  the  provisions  of  subdivision  one  of 
this  section  may  be  issued,  as  provided  in  this  chapter,  in  the  manner  fol- 
lowing: The  certificate  issuing  officer  of  the  county  or  borough  in  which 
any  such  city,  borough,  village  or  town  is  situated,  shall,  upon  the  written 
request  of  any  person  who  states  that  he  desires  to  traffic  in  liquors  therein 
under  the  provisions  of  subdivision  one  of  this  section,  give  public  notice 
that  on  a  certain  day  named  he  will  receive  bids  in  writing,  at  his  office, 
from  all  persons  who  desire  to  so  traffic  in  liquors,  such  bids  to  contain 
the  name  of  the  person  who  desires  to  procure  a  liquor  tax  certificate, 
the  location  of  the  proposed  certificated  premises,  and  the  amount  that 
such  person  is  willing  to  pay  in  order  to  so  traffic  in  liquors.  Each  bid 
shall  be  accompanied  by  an  application,  in  due  form,  for  such  certificate 
for  the  premises  described,  which  shall  include  an  application  statement 
and  bond,  as  provided  in  sections  fifteen  and  sixteen  of  this  chapter,  and 
the  amount  named  in  the  bid,  in  the  form  of  a  certified  check,  which  amount 
shall  at  least  equal  the  tax  assessed  upon  such  traffic  in  such  city,  borough, 
village  or  town ;  and  the  bid,  together  with  the  application  for  the  certifi- 
cate, shall  be  inclosed  in  one  envelope,  securely  sealed,  and  addressed 
to  the  certificate  issuing  officer.  In  the  case  of  a  city  or  borough,  such 
notice  shall  be  published  at  least  three  days  before  the  day  named  therein 
for  receiving  bids,  once  in  one  newspaper  published  in  such  city  or  borough, 
and  such  notice  shall  also  be  printed  in  large  display  type  and  prominently 
posted  up  in  the  office  of  the  certificate  issuing  officer,  at  least  ten  days  be- 
fore the  day  appointed  for  receiving  bids.  In  the  case  of  a  village  or 
town,  such  notice  shall  be  published  at  least  five  days  before  the  day  named 
for  receiving  bids,  in  one  newspaper  published  in  the  county  in  which  such 
village  or  town  is  situated,  which  shall  be  a  newspaper  published  in  such 
village  or  town,  if  there  be  one,  and  such  notice  shall  also  be  printed  and 
posted  in  at  least  five  public  places  in  such  village  or  town  at  least  ten 
days  before  the  day  so  appointed  fpr  receiving  bids.  On  the  day  so  ap- 
pointed for  receiving  bids  in  the  case  of  any  such  city,  borough,  village 
or  town,  the  certificate  issuing  officer  shall  receive  all  bids  that  may  be 
submitted  to  him  as  herein  prescribed,  and  on  the  following  day  shall,  at 
his  office,  and  at  a  time  to  be  specified  in  the  notice  aforesaid,  publicly 
open  each  and  all  of  such  bids  submitted,  and  as  soon  thereafter  as  possible 
prepare  a  list  which  shall  contain  the  name  of  each  person  who  submitted 
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a  valid  bid,  together  with  the  amount  thereof,  which  list  shall  be  a  public 
record.  Certificates  shall  thereupon  be  issued  pursuant  to  the  provisions 
of  this  chapter  to  the  persons  who  made  the  highest  bids  therefor,  and 
otherwise  complied  with  the  requirements  of  this  section,  but  only  upon 
the  basis  of  one  certificate  for  each  seven  hundred  and  fifty  population  in 
excess  of  the  ratio  herein  prescribed,  the  issuance  of  such  certificates  to 
be  made  in  order  to  the  highest  bidder  therefor,  who  comply  *  with  all 
such  requirements.  In  any  town  or  village  having  a  population  leas  than 
seven-  hundred  and  fifty,  and  in  which  there  are  no  premises  to  which 
the  prohibition  contained  in  this  subdivision  does  not  apply,  one  liquor  tax 
certificate  for  traffic  in  liquors  under  subdivision  one  of  this  section  may, 
if  such  traffic  is  permissible,  be  issued  to  the  person  who  shall  offer  to  pay 
the  highest  amount  for  the  right  to  traffic  under  such  certificate,  provided 
snch  amount  shall  at  least  equal  the  tax  assessed  upon  such  traffic  in  such 
town  or  village.  For  the  purpose  of  determining  who  is  the  highest 
bidder  for  such  right  to  traffic,  the  certificate  issuing  officer  shall,  upon 
written  request,  give  public  notice  that  on  a  certain  day  named  he  will  re- 
ceive bids  in  writing  from  all  persons  who  desire  to  so  traffic  in  liquors, 
and  all  the  foregoing  provisions  contained  in  this  subdivision  relative  to 
bidding  for  the  right  to  traffic  in  liquors  in  any  town  or  village  shall  be 
applicable  to  bids  for  the  right  to  traffic  in  such  town  or  village  having  a 
population  less  than  seven  hundred  and  fifty.  {Added  by  L.  1910,  ck. 
494,  and  amended  by  L.  1911,  eh.  298  and  L.  1915,  cfc.  654,  m  effect  May 
18,  1915.) 

Subd.  10,  as  added  by  L.  1913,  ch.  168,  amended  by  L.  1915,  ck.  654,  in 
effect  May  18,  1915,  as  follows: 

10.  Issuance  of  certificates  under  the  provisions  of  subdivision  two  of 
this  section.  No  liquor  tax  certificate  shall  hereafter  be  issued  for  traffic 
in  liquors,  under  the  provisions  of  subdivision  two  of  this  section,  for  any 
premises  in  any  town,  village,  borough  or  city,  nnless  or  until  the  ratio 
of  population  therein,  to  the  number  of  certificates  issued  under  the  pro- 
visions of  said  subdivision  two,  shall  be  greater  than  seven  thousand  five 
hundred  to  one,  and  then  only  pursuant  to  the  provisions  of  this  sub- 
division; but  this  prohibition  shall  not  apply  to  any  premises  in  which 
traffic  in  liquors  under  the  provisions  of  subdivision  two  of  this  section 
was  lawfully  carried  on  at  some  time  within  one  year  immediately  pre- 
ceding the  passage  of  this  act,  provided  such  traffic  was  not  abandoned 
thereat  during  said  period  or  to  any  premises  that  have  been  continu- 
ously occupied  for  a  hotel  from  and  including  the  twenty-third  day  of 
March,  eighteen  hundred  and  ninety-six;  nor  shall  this  prohibition  apply 
to  any  premises  in  which,  during  said  period  of  one  year,  or  any  part 
thereof,  such  traffic  in  liquors  was  suspended  because  of  the  result  of  a 
vote  on  the  local  option  questions;  nor  to  any  premises  in  which,  during 

*  So  In  original. 
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said  period  of  one  year,  or  any  part  thereof,  such  traffic  in  liquors  was 
prohibited  because  the  certificated  premises  were  suffered  and  permitted 
to  become  disorderly,  or  that  gambling  was  allowed  therein,  as  provided 
in  subdivision  four  of  section  twenty-three  of  this  chapter;  nor  to  any 
premises  in  which,  during  said  period  of  one  year,  or  any  part  thereof, 
such  traffic  in  liquors  has  been  temporarily  suspended,  but  not  abandoned. 
Provided,  however,  that  at  any  time  during  the  unexpired  term  of  any 
liquor  tax  certificate  issued  for  traffic  in  liquors  under  the  provisions  of 
subdivision  two  of  this  section  in  any  premises  in  which  such  traffic  may 
lawfully  be  carried  on,  a  notice  stating  that  such  traffic  in  liquors  is  aban- 
doned at  the  premises  named  in  such  certificate  may  be  filed  with  the 
county  treasurer  or  special  deputy  commissioner  of  excise  of  the  county 
or  borough  in  which  the  certificated  premises  are  located,  which  notice 
shall  also  particularly  describe  some  other  premises  in  which  it  is  intended 
to  carry  on  such  traffic,  which  premises  shall  be  situated  in  the  same  city, 
borough,  village  or  town  as  that  in  which  the  abandoned  premises  are  lo- 
cated. Such  notice  shall  be  in  writing  and  executed  and  acknowledged 
by  the  certificate  holder  or  by  his  duly  authorized  attorney  and  by  any 
person  to  whom  such  certificate  may  have  been  transferred  or  assigned  as 
collateral  security  for  moneys  loaned  or  any  other  obligation  incurred. 
Such  notice  shall  be  null  and  void  unless  within  sixty  days  from  the  filing 
thereof  such  traffic  in  liquors  shall  be  lawfully  carried  on  at  the  premises 
described  in  such  notice  as  the  premises  in  which  it  is  intended  to  carry 
on  such  traffic,  and  continued  thereat  for  a  period  of  not  less  than  sixty 
days,  and  the  filing  of  a  notice  that  becomes  null  and  void  shall  not  be 
deemed  an  abandonment  of  the  traffic  at  the  premises  described  in  such 
liquor  tax  certificate.  After  the  filing  of  such  notice  as  aforesaid,  the  pro- 
hibition herein  contained  shall  not  apply  to  the  premises  described  in  such 
notice  as  the  premises  in  which  it  is  intended  to  carry  on  such  traffic,  pro- 
vided that  an  application  for  a  certificate  to  carry  on  such  traffic  in  liquors 
thereat  shall  be  made  in  due  form  to  the  proper  officer,  within  sixty  days 
from  the  filing  of  such  notice,  and  provided  further  that  such  traffic  is 
continuously  thereafter  carried  on  at  said  premises  for  a  period  not  less 
than  sixty  days.  Except  in  a  case  where  such  notice  becomes  null  and 
void  as  aforesaid,  no  liquor  tax  certificate  for  traffic  in  liquors  under  the 
provisions  of  subdivision  two  of  this  section  shall  thereafter  be  issued  for, 
and  it  shall  be  unlawful  to  so  traffic  in  liquors  in  the  premises  described 
in  such  notice  as  the  premises  in  which  the  traffic  in  liquors  has  been 
abandoned,  unless  there  shall  subsequently  be  filed  another  notice  of 
abandonment,  in  the  manner  herein  provided,  which  notice  shall  describe 
such  first  abandoned  premises  as  the  premises  in  which  it  is  intended  to 
again  carry  on  such  traffic  in  liquors.  Whenever  the  ratio  between  the 
population  of  any  city,  borough,  village  or  town,  and  the  number  of  such  | 

premises  situated  therein  for  such  traffic  in  liquors  to  which  this  prohibi-  ' 

tion  does  not  apply,  shall  exceed  the  ratio  of  seven  thousand  five  hundred 
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to  one,  additional  certificates  for  traffic  in  liquors  under  the  provisions  of 
subdivision  two  of  this  section  may  be  issued  to  the  highest  bidder  therefor, 
in  the  same  manner  as  is  provided  in  subdivision  nine  of  this  section  for 
the  issuance  of  additional  certificates  under  the  provisions  of  subdivision 
one  of  this  section.  {Added  by  L.  1913,  ch.  168,  and  amended  by  L.  1915, 
ch,  654,  in  effect  May  18,  1915.) 

Certificate  for  storekeeper's  license;  when  properly  refused. — Under  the  pro- 
vision of  subdivision  10  of  section  S  of  the  Liquor  Tax  Law  ss  added  In  1913,  no 
certificate  under  subdivision  2  of  said  section  S  can  lawfully  Issue  In  a  town  of 
2,900  population  which  would  permit  the  sale  of  liquors  not  to  be  drunk  on  the 
premises,  commonly  called  the  storekeepers'  license.  People  ex  rel.  Barclay  v. 
Holmes  (1915),  90  Misc.  63. 

Town  license  for  hotel  situate  on  dividing  line  between  town  and  city  does  not 
entitle  proprietor  to  exception  contained  la  Liquor  lax  Law.— Where  the  proprietor 
of  a  hotel  situate  on  the  dividing  line  between  a  town  and  city  has  been  selling 
liquor  under  a  certificate  Issued  for  premises  in  the  town,  but  the  vote  of  the 
town  prevents  him  from  obtaining  another  certificate  for  premises  therein,  he  1h 
not  entitled  to  the  exception  contained  In  subdivision  9  of  section  8  of  the  Liquor 
Tax  Law,  providing  that  the  provision  that  the  number  of  certificates  issued 
shall  bear  a  certain  ratio  to  the  population  shall  not  apply  to  any  premises  In 
which  traffic  In  liquors  has  been  lawfully  carried  on  Within  the  preceding  year. 
If  thfc  proprietor  of  the  hotel  carried  on  the  liquor  traffic  In  the  part  of  the 
building  located  in  the  city,  he  violated  the  law  and,  therefore,  1b  not  within 
the  exception.  People  ex  rel.  Chambers  v.  Shults  (1915),  166  App.  Dtv. 
868. 

§  13.  Local  option  to  determine  whether  liquor  shall  be  sold  under  the 
provisions  of  this  chapter. 

Duty  to  post  preliminary  notices  In  towns  of  county  of  Onondaga. — In  the  towns 
of  the  county  of  Onondaga  the  duty  of  publishing  and  posting  the  preliminary  notices 
that  the  four  questions  as  to  local  option  specified  in  the  Liquor  Tax  Law  will  be 
voted  upon  at  a  town  meeting  or  general  election.  Is  imposed  upon  the  board  of  elec- 
tions created  by  chapters  619  and  740  of  the  Laws  of  1911.  amending  the  Election 
Law.  The  former  power  of  town  clerks  to  publish  such  notices  has  been  taken  from 
them,  and  la  now  vested  In  the  board  of  elections.  Hatter  of  Town  of  Onondaga 
(1914),  163  App.  Dlv.  191,  148  N.  Y.  Snpp.  36,  AIM.  212  N.  Y.  577. 

§  16.  Statements  to  be  made  on  application  for  liquor  tax  certificates. — 
Subd.  5,  as  amended  by  L.  1909,  ch.  261,  L.  1911,  eh,  643,  amended  by  L. 
1915,  ch.  654,  in  effect  May  18,  1915,  as  follows: 

5.  And  a  statement  that  such  applicant  has  not  been  convicted  of  a 
felony ;  has  not  been  convicted  of  a  violation  of  this  law  within  three  years 
prior  to  the  date  of  such  application ;  does  not,  as  owner  or  agent,  carry 
on,  or  permit  to  he  carried  on,  nor  is  interested  in  any  traffic,  business  or 
occupation,  the  carrying  on  of  which  is  a  violation  of  law,  and  may  law- 
fully carry  on  such  traffic  in  liquors  upon  such  premises,  under  such  sub- 
division, and  is  not  within  any  of  the  prohibitions  of  this  chapter.  Also 
how  many  buildings  occupied  exclusively  as  dwellings  there  are,  the  near- 
est entrance  to  which  is  within  two  hundred  feet  measured  in  a  straight 
line,  of  the  nearest  entrance  to  the  premises  where  the  traffic  in  liquors 
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is  intended  to  be  carried  on,  and  whether  the  applicant  intends  to  traffic 
in  liquors  under  the  certificate  applied  for  in  any  building,  yard,  booth, 
or  other  place,  which  is  on  the  same  street  or  avenue  and  within  two  hun- 
dred feet  of  a  building  occupied  exclusively  as  a  church  or  schoolhouse, 
and  if  either  question  is  answered  affirmatively  that  there  are  any  such 
dwellings,  church  or  school  buildings,  then  said  applicant  shall  also  state 
whether  such  traffic  in  liquors  was  actually  lawfully  carried  on  in  such 
premises  on  March  twenty-third,  eighteen  hundred  and  ninety-six,  and 
if  yes,  the  date  since  which  said  premises  have  been  continuously  occupied 
for  such  traffic  in  liquors ;  also  if  the  applicant  intends  to  traffic  in  liquors 
under  the  certificate  applied  for  in  any  buildings,  yard,  booth,  or  other 
place,  which  is  on  the  same  street  or  avenue  and  within  two  hundred  feet 
of  a  building  occupied  exclusively  as  a  church  or  schoolhouse,  then  said 
applicant  shall  state  the  date  since  which  said  premises  have  been  con- 
tinuously lawfully  occupied  for  such  traffic  in  liquors  and*  the  date  since 
which  a  building  or  buildings  on  the  same  street  or  avenue  and  within  two 
hundred  feet  of  said  premises  has  been  occupied  exclusively  as  a  church 
or  schoolhouse;  also  whether  said  premises  were  actually  occupied  as  a 
hotel  on  March  twenty-third,  eighteen  hundred  and  ninety-six,  and  if  yes, 
the  date  since  which  said  premises  have  been  continuously  occupied  as 
a  hotel,  and  if  no,  the  date  since  which  the  said  premises  have  been  con- 
tinuously occupied  for  a  hotel  and  the  date  since  which  a  building  or 
buildings  on  the  same  street  or  avenue  within  two  hundred  feet  of  said 
premises  have  been  occupied  exclusively  as  a  church  or  schoolhouse;  also 
whether  any  liquor  tax  certificate  for  traffic  in  liquors  in  such  premises  has 
been  revoked  or  forfeited  since  the  first  day  of  May  nineteen  hundred  and 
twelve ;  and  if  yes,  the  date  of  the  entry  of  the  latest  final  order  revoking 
or  the  date  of  the  latest  conviction  or  judgment  forfeiting  the  same,  and 
whether  the  violation  for  which  such  revocation  or  forfeiture  was  had  was 
that  the  certificated  premises  had  been  suffered  or  permitted  to  be  disor- 
derly or  that  gambling  had  been  suffered  or  permitted  therein;  also 
whether  any  person  has  been  convicted  since  said  date  of  a  violation  of  the 
provisions  of  clause  e  of  section  thirty  of  this  chapter  relating  to  gambling 
or  disorder  or  of  section  eleven  hundred  and  forty-six  or  of  any  sec- 
tion of  article  eighty-eight  of  the  penal  law  committed  in  such  premises  by 
the  holder  of  a  liquor  tax  certificate  or  his  agent,  or  in  any  premises  which 
have  or  had  any  opening  or  means  of  entrance  or  passageway  for  persons 
or  things  between  the  premises  where  such  violation  occurred  and  the 
premises  where  the  traffic  in  liquors  is  intended  to  be  carried  on;  and 
if  yes,  the  date  of  the  latest  conviction  of  any  such  person  for  such  viola- 
tion; also  whether  traffic  in  liquors  was  actually  discontinued  at  said 
premises  by  reason  of  any  such  revocation  or  conviction;  and  if  yes,  the 
date  when  such  traffic  in  liquors  was  actually  discontinued.     (Amended  by 
L.  1909,  ch.  281,  L.  1911,  ch.  643,  and  L.  1915,  ch.  654,  in  effect  May  18, 
1915.) 
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Subd.  8,  as  amended  by  L.  1909,  ch.  281,  L.  1910,  ckt.  485,  503,  L. 
1911,  c*.  643,  L.  1912,  ch.  378,  amended  by  L.  1915,  ch.  654,  in  effect  May 
18, 1915,  as  follows: 

8.  When  the  nearest  entrance  to  the  premises  described  in  said  state- 
ment as  those  in  which  traffic  in  liquors  is  to  be  carried  on  is  within  three 
hundred  feet,  measured  in  a  straight  line,  of  the  nearest  entrance  to  a 
building  or  buildings  occupied  exclusively  for  a  dwelling,  there  shall  also 
be  filed  simultaneously  with  said  statement  a  consent  in  writing  that  such 
traffic  in  liquors  be  so  carried  on  in  said  premises  during  a  term  therein 
stated,  executed  by  the  owner  or  owners,  or  by  a  duly  authorized  agent  or 
agents  of  such  owner  or  owners  of  at  least  two-thirds  of  the  total  number 
of  such  buildings  within  three  hundred  feet  so  occupied  as  dwellings,  and 
acknowledged  as  are  deeds  entitled  to  be  recorded,  except  that  such  consent 
shall  not  be  required  in  cases  where  such  traffic  in  liquor  was  actually  law- 
fully carried  on  in  said  premises  bo  described  in  said  statement  on  the 
twenty-third  day  of  March,  eighteen  hundred  and  ninety-six,  nor  shall  such 
consent  be  required  for  any  place  described  in  said  statement  which  was  oc- 
cupied as  a  hotel  on  said  last  mentioned  date,  notwithstanding  such  traffic 
in  liquors  was  not  then  carried  on  thereat.  Whenever  the  consents  shall 
have  been  obtained  and  filed  as  required  by  law  at  the  time  of  such  filing, 
unless  the  same  be  given  for  a  limited  term,  no  further  or  other  consent  for 
trafficking  in  liquor  on  such  premises  shall  be  required  so  long  as  such 
premises  shall  be  continuously  occupied  for  such  traffic.  {Amended  by  L. 
1909,  ch.  281,  L.  1910,  chs.  485,  503,  L.  1911,  ch.  643,  L.  1912,  ch.  378,  and 
L.  1915,  ch.  654,  in  effect  May  18, 1915.) 

An  attempted  consent  by  an  infant  to  the  line  of  a  llqnor  tax  certificate  and  the 
prosecution  of  that  business  involves  a  consideration  In  the  nature  of  a  property 
right,  and  Is  subject  to  the  Infirmities  of  Infancy  which  would  attach  to  an  ordi- 
nary contract  executed  by  a  minor.    Hatter  of  Farley  (1914),  213  N.  Y.  16. 

§  16.    Bonds  to  be  given. 

action  against  holder  of  llqnor  tax  certificate  and  hi*  surety  to  reoover  penalty 
of  bond. — In  an  action  against  the  holder  of  a  liquor  tax  certificate  and  his  surety 
to  recover  the  penalty  of  a  liquor  tax  bond  for  a  breach  of  the  condition  that  the 
principal  will  not  violate  any  of  the  provisions  of  the  statute,  a  Judgment  convicting 
the  principal  of  a  violation  of  the  Liquor  Tax  Law  Is  sufficient  evidence  of  a  breach 
of  the  bond  as  against  him,  but  Is  Insufficient  as  against  the  surety  aa  to  whom 
other  proof  must  be  offered.  Farley  v.  Patterson  (1916),  166  App.  Dlv.  368,  153 
ft  Y.  Supp.  69. 

Action  upon  bond  given  to  secure  certificate;  false  statements  made  by  applicant.— 
An  action  was  brought  by  the  State  Commissioner  of  Excise  on  a  bond  given  to 
the  People  of  the  State  as  a  basis  for  the  Issuance  of  a  liquor  tax  certificate,  based 
upon  alleged  false  material  statements  in  the  application  for  the  certificate,  to 
wit,  a  false  statement  as  to  the  date  from  which  the  premises  had  been  continu- 
ously occupied  for  traffic  In  liquors,  and  also  because  the  applicant  falsely  stated 
that  she  might  lawfully  traffic  in  liquor  upon  the  premises  and  that  she  was  not 
within  any  of  the  prohibitions  of  the  Liquor  Tax  Law.  Evidence  examined,  and 
held,  that  the  falsity  of  the  statements  made  by  the  applicant  was  established,  and 


LIQUOR  TAX  LAW.  349 


Payment  of  tax;  issuance  of  certificate.  {  17. 

that  a  judgment  for  the  plaintiff  should  be  affirmed.    Farley  v.  Moran  (1914),  162 
App.  Dlv.  800,  147  N.  Y.  Supp.  692. 

Bond  a  continuing  obligation. — In  an  action  to  recover  on  a  bond  given  under 
the  Liquor  Tax  Law  to  secure  the  principal's  obedience  of  that  law  and  the  decent 
and  orderly  conduct  of  the  business  authorized  by  it  for  a  breach  of  the  bond  in 
September,  a  breach  thereof  in  the  January  preceding  against  which  the  Statute 
of  Limitations  had  run  is  no  defense.  The  contract  between  the  parties  to  the 
bond  was  a  continuing  obligation  and  existed  as  long  as  business  was  carried  on 
under  the  liquor  tax  certificate.    Farley  v.  Peterson  (1915),  90  Misc.  169. 

§  17.    The  payment  of  the  tax  and  issuing  of  the  tax  certificate. 

A  liquor  tax  certificate  should  not  be  issued  except  on  an  application  correct  in 
form  and  which  complies 'with  the  statute.  Where  an  application  for  a  liquor 
tax  certificate,  having  attached  thereto  only  three  consents,  stated  that  there  were 
but  five  buildingB  within  300  feet  of  the  proposed  saloon  whereas  there  were  nine 
buildings  within  such  distance,  the  liquor  tax  certificate,  issued  on  such  application 
16  invalid  and  void,  and  the  complaint  in  an  action  to  recover  a  penalty  on  the 
certificate  holder's  liquor  tax  bond  will  be  dismissed.  Farley  v.  Aprile  (1914),  86 
Misc.  75, 148  N.  Y.  Supp.  275. 

County  treasurer  not  restricted  by  statements  in  applioaiton. — Under  this  section, 
as  amended  in  1910,  the  county  treasurer  in  deciding  whether  or  not  "traffic  in 
liquor  is  prohibited  at  such  premises  by  virtue  of  the  provisions  of  subdivision  9 
of  section  8"  is  not  restricted  to  the  statement  made  in  an  application  for  a  liquor 
tax  certificate.  People  ex  rel.  Chambers  v.  Shults  (1914),  87  Misc.  348,  149  N.  Y. 
Supp.  913. 

Hotel  on  boundary  line  between  city  and  town;  certiorari  to  review  action  of 
county  treasurer  in  refusing  to  issue  liquor  tax  certificate. — On  certiorari  to  review 
the  action  of  the  county  treasurer  In  refusing  to  issue  under  subdivision  1  of  section 
8  a  liquor  tax  certificate  for  the  excise  year  1913-1914  to  relator  whose  hotel  in 
the  city  of  Corning  Is  so  situated  that  the  boundary  line  between  the  city  and  the 
town  of  Corning  runs  through  the  hotel  building,  it  appeared  that  at  such  time 
as  the  town  had  authorized  the  traffic  in  liquors  relator  had  applied  for  and  received 
a  liquor  tax  certificate  to  traffic  in  liquors  at  said  hotel  in  the  town  of  Corning 
and  at  such  times  as  the  town  had  been  "dry"  he  had  received  a  certificate  for 
traffic  in  liquors  at  the  same  hotel  in  the  city  of  Corning.  The  bar  of  the  hotel 
stood  on  the  town  side  or  the  city  side  of  the  hotel  as  relator  was  authorized  to 
traffic  In  liquor  in  the  town  or  the  city.  For  two  years  prior  to  October  1,  1913, 
relator  had  a  subdivision  1  liquor  tax  certificate  to  traffic  in  liquors  at  said  hotel 
in  the  town  of  Corning  and  had  no  certificate  to  traffic  in  liquors  in  the  city  of 
Corning  during  the  excise  year  1913-1914.  The  town  in  November,  1913,  having 
voted  in  the  negative  on  all  excise  questions,  his  application  for  a  liquor  tax  certifi- 
cate to  traffic  in  liquors  in  the  city  of  Corning  made  in  September,  1913,  was 
denied  by  the  county  treasurer.  It  was  held,  that  as  relator  had  had  no  certificate 
which  authorized  him  to  traffic  in  liquors  in  the  city  of  Corning  for  more  than  a 
year  prior  to  June  15,  1910,  the  refusal  of  the  county  treasurer  to  Issue  a  liquor 
tax  certificate  for  said  hotel  in  the  city  of  Corning  for  the  excise  year  1914-1915 
will  be  sustained.  People  ex  rel.  Chambers  v.  Shults  (1914),  87  Misc.  348,  149 
N.  Y.  Supp.  913. 

Duty  of  oounty  treasurer  to  refuse  application  for  liquor  tax  certificate  when  in 
excess  of  number  provided  by  statute. — Under  this  section,  as  amended  by  chapter 
494  of  the  Laws  of  1910,  the  county  treasurer  is  required  to  refuse  an  application 
for  a  liquor  tax  certificate  if  the  traffic  at  the  premises  is  prohibited  by  virtue  of 
subdivision  9  of  section  8  of  the  Liquor  Tax  Law.  People  ex  rel.  Chambers  v. 
Shults  (1915),  166  App.  Dlv.  868. 
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§  23.  Placet  in  which  traffic  in  liquor  shall  not  be  permitted. — Traffic 
in  liquor  shall  not  be  permitted: 

1.  In  any  building  or  upon  any  premises  or  lands  established  as  a 
penal  institution,  protectory,  industrial  school,  asylum,  state  hospital,  state 
agricultural  and  industrial  school,  colony  or  institution  established  for 
the  care  or  treatment  of  epileptics,  or  poorhouse,  and  if  such  building, 
premises  or  lands,  other  than  a  county  jail  or  state  prison,  be  situated  in 
a  town  and  outside  the  limits  of  an  incorporated  village  or  city,  not 
within  one-half  mile  of  any  building,  premises  or  lands  so  occupied,  pro- 
vided there  be  such  distance  of  one-half  mile  between  such  building, 
premises  and  lands  and  the  nearest  boundary  line  of  such  village  or  city ; 
provided,  however,  that  this  prohibition  shall  not  apply  to  a  place,  which 
on  the  twenty-third  of  March,  eighteen  hundred  and  ninety-six,  was  law- 
fully occupied  for  a  hotel  and  situated  within  one-half  mile  of  a  poor- 
house;  and  provided,  also,  that  such  prohibition  shall  not  apply  to  any 
place  within  the  above  prescribed  limit  of  a  building,  premises  or  lands 
occupied  as  a  state  hospital,  if  simultaneously  with  the  filing  of  each  ap- 
plication statement  descriptive  of  such  traffic,  there  shall  be  filed  a  con- 
sent in  writing  that  such  traffic  in  liquors  be  so  carried  on  during  the 
term  stated  in  the  application,  executed  by  a  majority  of  the  board  of 
managers,  and  the  superintendent  of  such  state  hospital,  and  acknowledged 
as  are  deeds  entitled  to  be  recorded. 

2.  Under  the  provisions  of  subdivision  one  of  section  eight  of  this 
chapter,  in  any  building,  yard,  booth  or  other  place  which  shall  be  on 
the  same  street  or  avenue  and  within  two  hundred  feet  of  a  building  oc- 
cupied exclusively  as  a  church  or  schoolhouse;  the  measurements  to  be 
taken  in  a  straight  line  from  the  center  of  the  nearest  entrance  of  the 
building  used  for  such  church  or  school  to  the  center  of  the  nearest  en- 
trance of  the  place  in  which  such  liquor  traffic  is  desired  to  be  carried  on ; 
provided,  however,  that  this  prohibition  shall  not  apply  to  a  place  which 
on  the  twenty-third  of  March,  eighteen  hundred  and  ninety-six,  was  law- 
fully occupied  for  a  hotel,  nor  to  a  place  in  which  such  traffic  in  liquors 
was  actually  lawfully  carried  on  at  that  date,  nor  to  a  place  which  at  such 
time  was  occupied,  or  was  in  process  of  construction,  by  a  corporation  or 
association  which  traffics  in  liquors  solely  with  the  members  thereof,  nor 
to  a  place  within  such  limit  to  which  a  corporation  or  association  trafficking 
in  liquors  solely  with  the  members  thereof,  at  such  date  may  remove ;  nor 
to  any  place  within  the  above  prescribed  limit  of  a  building  occupied 
exclusively  as  a  church,  if,  simultaneously  with  the  filing  of  an  application 
statement  descriptive  of  such  traffic,  there  shall  be  filed  a  consent  in  writ- 
ing that  such  traffic  in  liquors  be  so  carried  on  during  a  term  therein 
stated,  executed  by  the  corporation,  association  or  society  using  such  build- 
ing as  a  church,  or  the  duly  authorized  agent  thereof,  and  acknowledged 
as  are  deeds  entitled  to  be  recorded ;  nor  to  a  place  in  which  traffic  in 
liquors  was  lawfully  carried  on  continuously  from  a  date  prior  to  the 
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date  when  a  building  on  the  same  street  or  avenue  and  within  two  hun- 
dred feet  of  said  place  has  been  occupied  exclusively  as  a  church  or  school- 
house;  nor  to  any  premises  which  have  been  continuously  occupied  for  a 
hotel  from  a  date  prior  to  the  date  when  a  building  on  the  same  street 
or  avenue  and  within  two  hundred  feet  of  said  premises  has  been  occupied 
exclusively  as  a  church  or  schoolhouse;  but  none  of  the  exceptions  under 
this  subdivision  shall  apply  to  subdivision  one  of  this  section,  or  to  any  of 
the  places  enumerated  in  this  subdivision  which  shall  have  had  a  liquor 
tax  certificate  for  trafficking  in  liquors  in  such  place  revoked  after  the 
first  day  of  May,  nineteen  hundred  and  five,  or  forfeited  for  any  violation 
of  law  committed  after  the  first  day  of  May,  nineteen  hundred  and  eight, 
providing  the  violation  of  law  for  which  such  revocation  or  forfeiture  was 
had  was  either  that  the  certificated  premises  had  been  suffered  or  per- 
mitted to  be  disorderly  or  that  gambling  had  been  suffered  or  permitted 
therein,  unless  consent  as  hereinbefore  provided  shall  thereafter  be  ob- 
tained and  filed. 

3.  In  any  premises  or  in  any  yard,  booth,  garden  or  other  place  apper- 
taining thereto  or  connected  therewith,  so  long  as  said  premises  continue 
to  be  occupied,  not  exceeding  one  year,  by  any  person  who  was  the  holder 
of  a  certificate  for  traffic  in  liquors  at  said  premises  revoked  and  cancelled, 
on  forfeited  under  any  section  of  this  chapter,  or  which  premises  continue 
to  be  occupied  not  exceeding  one  year  by  a  member  of  the  family  of  such 
person,  or  his  agent  or  any  person  in  his  employ  or  representing  him, 
unless  there  shall  be  obtained  and  filed  simultaneously  with  the  application 
statement  for  a  certificate  for  traffic  in  liquors  at  said  premises  a  consent  in 
writing  that  such  traffic  in  liquors  be  so  carried  on  in  said  premises,  as 
required  by  the  provisions  of  subdivision  eight  of  section  fifteen,  notwith- 
standing any  other  provision  of  this  chapter.  Provided,  that  the  discon- 
tinuance of  traffic  in  liquors  for  one  year  or  less  by  reason  of  the  provisions 
of  this  subdivision  shall  not  operate  or  be  construed  to  forfeit  any  right 
of  traffic,  which,  under  the  provisions  of  this  section  or  of  section  fifteen 
of  this  chapter,  attached  to  the  place  for  which  such  forfeited  or  revoked 
certificate  was  held. 

4.  In  any  premises  or  in  any  yard,  booth,  garden  or  other  place  apper- 
taining thereto  or  connected  therewith  which  any  person  while  the  holder 
of  a  liquor  tax  certificate  issued  for  said  premises,  or  his  agent,  had  suffered 
or  permitted  to  become  disorderly  or  in  which  such  person  had  suffered 
or  permitted  any  gambling,  or  in  any  premises  which  have  or  had  any 
opening  or  means  of  entrance  or  passageway  for  persons  or  things  between 
such  premises  and  any  other  room  or  place  which  any  such  person  whoso- 
ever has  suffered  or  permitted  to  become  disorderly  or  in  which  any 
gambling  has  been  suffered  or  permitted,  by  reason  of  which  offense  or 
offenses  any  liquor  tax  certificate  has  been  revoked  or  any  such  person 
has  been  convicted  of  a  violation  of  the  provisions  of  clause  e  of  section 
thirty  of  this  chapter  relating  to  gambling  or  disorder,  or  of  section  eleven 
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hundred  and  forty-six  or  any  section  of  article  eighty-eight  of  the  penal 
law,  until  one  year  from  the  date  of  the  entry  of  the  order  revoking  a  cer- 
tificate or  the  judgment  of  conviction  for  such  violation,  notwithstanding  at 
the  time  of  any  such  conviction  there  be  an  unexpired  liquor  tax  certificate 
issued  for  said  premises  not  forfeited  by  reason  of  such  conviction  or  not- 
withstanding at  the  time  of  such  revocation  or  conviction  the  said  premises 
be  not  certificated  for  traffic  in  liquors;  provided  that  the  said  period  of 
one  year  shall  be  computed  from  the  date  of  the  actual  discontinuance  of 
the  traffic  in  liquors  at  the  premises  by  reason  of  any  such  revocation  or 
conviction,  and  any  period  of  time  subsequent  to  such  revocation  or  con- 
viction during  which  such  traffic  is  not  discontinued,  whether  by  reason 
of  the  existence  of  a  stay  or  injunction  order  or  the  pendency  of  any 
action  or  proceeding,  or  otherwise,  shall  not  be  deemed  a  part  or  portion 
of  the  said  period  of  one  year;  provided  further  that  the  discontinuance 
of  traffic  in  liquors  for  one  year,  by  reason  of  the  provisions  of  this  sub- 
division shall  not  operate  or  be  construed  to  forfeit  any  right  to  traffic 
which,  under  the  provisions  of  this  section  or  of  section  fifteen  of  this 
chapter,  attached  to  the  premises  where  traffic  is  so  discontinued. 

5.  In  any  form,  in,  upon  or  from  any  vehicle,  exeept  as  provided  in 
subdivisions  four  and  five  of  section  eight  of  this  chapter. 

6.  Upon  any  premises  used  for  and  as  a  cemetery.  {Amended  by  L. 
1910,  ch.  704,  L.  1911,  ch.  643,  and  L.  1915,  ch.  654,  in  effect  May  18, 1915.) 

§  26.  Voluntary  sale  of  liquor  tax  certificate;  changing  the  place  of 
traffic. 

When  liquor  tax  certificate  held  by  assignee  revoked;  revocation  of  prior  certificate 
for  violation  by  former  holder. — A  liquor  tax  certificate  held  by  an  assignee  may 
be  revoked  for  a  violation  of  the  law  committed  by  the  assignor  even  though  the 
assignee  be  an  Innocent  party.  The  revocation  of  a  prior  liquor  tax  certificate  for 
a  violation  of  law  by  a  former  certificate  holder  entitled  tbe  commissioner  of  excise 
to  an  order  of  revocation  of  a  subsequent  certificate  issued  to  the  person  who  vio- 
lated the  law  but  who  transferred  tbe  subsequent  certificate  to  an  innocent  party 
to  traffic  In  liquors  at  other  premises  before  the  order  of  revocation  of  the  prior 
certificate  was  made.    Matter  of  Farley  (1914),  88  Misc.  259,  151  N.  Y.  Supp.  838. 

§  27.    Certiorari;  revocation  and  cancellation. 

Proceeding  for  revocation  of  certificate;  evidence  mast  conform  to  facts  alleged 
In  petition  and  accompanying  affidavits. — In  a  proceeding  to  obtain  an  order  revok- 
ing and  canceling  a  liquor  tax  certificate,  It  la  necessary,  by  the  express  terms  of 
the  statute,  to  state  In  the  petition  or  accompanying  affidavits  the  facts  upon  which 
the  application  for  the  revocation  of  the  certificate  is  based.  A  petition  or  affidavit 
upon  Information  and  belief  la  wholly  Insufficient;  but  such  a  petition  may  be  sup- 
plemented by  affidavits  annexed  thereto  and  referred  to  therein,  in  which  the  facts 
upon  which  the  petition  Is  based  are  positively  stated.  Upon  the  trial  evidence 
of  the  facts  upon  which  the  application  is  based  can  be  given  only  In  so  far  as 
such  facts  are  fairly  called  to  the  attention  of  the  certificate  holder  by  the  petition. 
Including  the  accompanying  affidavits,  if  any.  Where  the  testimony  relating  to  an 
occurrence  described,  or  a  conversation  narrated.  In  an  application  Is  confined 
generally  to  the  particular  facts  upon  which  the  application  is  based,  and  the 
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variance,  if  any,  is  of  detail  and  not  such  as  to  make  the  statement  of  fact  in  the 
implication  misleading,  such  testimony  should  not  be  rejected.  Matter  of  Farley 
U»U),212  N.  Y.  299. 

A.  proceeding  to  revoke  and  cancel  a  liquor  tax  certificate  may  be  instituted 
*tter  the  expiration  of  the  excise  year.  Farley  v.  Mehlsack  (1914),  85  Misc.  579, 
l*S  K  Y.  Supp.  1073. 

Proceeding  to  revoke  and  eanoel  certificate  mutt  be  commenced  during  the  life 

thereof.— Although  a  proceeding  to  revoke  and  cancel  a  liquor  tax  certificate  under 
this  section  commenced  during  the  life  of  the  certificate  need  not  be  terminated 
within  that  period  (Matter  of  Farley,  161  App.  Div.  205,  approved),  such  a  certifi- 
cate may  not  be  revoked  in  a  proceeding  commenced  after  the  expiration  of  the 
term  for  which  it  was  issued  upon  the  ground  that  during  the  period  covered  by 
the  certificate  the  premises  designated  In  It  were  permitted  to  become  disorderly. 
Matter  of  Farley  v.  Barrick  (1915),  214  N.  Y.  212,  Affg.  165  App.  Div.  979;  S.  C. 
86  Misc.  543,  149  N.  Y.  Supp.  424.  Contra.  Farley  v.  Mehlsack  (1914),  85  Misc. 
579,  148  N.  Y.  Supp.  1073. 

Subdivision  2  of  this  section  provides  for  the  cancellation  or  revocation  of  an 
existing  liquor  tax  certificate  and  not  for  one  the  life  of  which  Is  spent;  and  an 
application  for  an  order  revoking  and  cancelling  a  liquor  tax  certificate,  begun 
after  the  term  of  the  certificate  had  expired,  should  be  denied.  Matter  of 
Farley  (Jacobs  Certificate),  (1914),  87  Misc.  25,  149  N.  Y.  Supp.  307. 

§  89.  Persona  to  whom  liquor  shall  not  be  lold  or  given  away. — Subd. 
5  amended  by  L.  1915,  ch.  227,  in  effect  Apr.  5,  1915,  as  follows: 

5.  To  any  person  to  whom  such  corporation,  association,  co-partnership 
or  person  may  be  forbidden  to  sell  by  notice  in  writing  from  the  parent, 
guardian,  husband,  wife  or  child  of  such  person  over  sixteen  years  of 
age,  or  by  a  magistrate  or  overseer  of  the  poor,  peace  officer  or  constable 
of  the  town,  or  by  the  mayor  or  chief  of  police  of  a  city ;  provided,  how- 
ever, that  such  notice  in  writing  by  a  magistrate  or  overseer  of  the  poor 
of  the  town  shall  apply  only  in  the  case  of  a  person  who  is  wholly  or 
partly  a  charge  upon  the  town,  which  fact  shall  be  stated  in  such  notice; 
and  that  such  notice  in  writing  by  the  mayor,  chief  of  police  of  a  city 
or  constable  or  peace  officer  shall  apply  only  in  the  case  of  a  person  who 
has  been  convicted  of  a  felony  or  misdemeanor  five  or  more  times,  which 
fact  shall  be  stated  in  said  notice. 

§  30.  Other  illegal  sales  and  selling;  definitions  of  hotel  and  guest;  ex- 
ceptions. 

SoUeitation  of  orders,  In  towns  where  the  sale  of  liquor  is  prohibited,  for  liquor 
to  be  sent  to  a  person  living  in  any  such  town;  review  of  order  of  Appellate 
Division  dismissing  indictment  for  violation  of  such  provision. — Defendant  was 
indicted  for  violating  subdivision  K  of  this  section,  under  which  it  is  a  misde- 
meanor "to  solicit,  accept  or  procure  In  a  town  in  which  a  liquor  tax  certificate 
la  prohibited/'  pursuant  to  the  local  option  provision  of  the  statute,  "an  order 
to  deliver  or  send  to  another,  or  for  another,  liquor  in  any  quantity,  where  the 
person  for  whom  such  liquor  is  procured  resides  in  any  such  town."  Held,  first, 
that  personal  guilt  on  the  part  of  the  offender  is  necessary  to  the  maintenance 
of  a  prosecution  under  this  subdivision.  The  defendant  must  have  committed  the 
offense  himself  or  must  personally  have  authorized  another  to  commit  it.  Second, 
that  this  subdivision  contemplates  the  personal  presence  of  the  defendant  or  his 
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agent  In  the  no-license  town  when  the  purchase  of  the  llqnor  Is  solicited.  Third, 
that  In  order  to  constitute  a  violation  of  the  statute.  It  need  not  appear  that  the 
purchase  was  to  be  for  the  benefit  of  some  person  other  than  the  actual  purchaser. 
The  Indictment  having  been  dismissed  by  the  Appellate  Division,  the  order  wa» 
reviewable  in  tbls  court,  although  It  did  not  contain  a  statement  that  the  Ap- 
pellate Division  had  reviewed  the  facts  and  was  satisfied  with  the  Judgment  so 
far  as  the  facto  were  concerned.    People  v.  Weiner   (1914),  111  N.  Y.  460. 

Vlolittlsn  of  statute  by  selling  liqaon  on  Sunday  without  serving  meals  therewith; 
evidence  of  ipeoisl  agents;  corroboration  unnecessary.— Where  in  an  action  to  re- 
cover upon  a  liquor  tax  bond  upon  the  ground  that  the  defendant  violated  the 
Liquor  Tax  Law  by  the  selling  of  liquors  on  Sunday  without  serving  meals  there- 
with, it  appears  that  special  agents  employed  by  the  plaintiff  were  told  by  the 
defendant's  waiter  that  they  could  not  have  a  drink  of  whisky  unless  they  bought 
something  to  eat,  in  response  to  which  they  stated  that  they  did  not  want  to  eat 
but  if  it  were  necessary  to  buy  something  In  order  to  get  a  drink  of  liqnor  they 
would  do  bo,  and  that  then  sandwiches  were  brought  and  paid  for,  but  not  eaten, 
a  violation  of  the  law  is  established.  Farley  v.  Bronx  Bath  *  Hotel  Co.  (1*14), 
163  App.  Dlv.  459,  148  N.  T.  Supp.  679. 

Action  to  recover  upon  a  liquor  tax  bond,  upon  the  ground  that  the  defendant 
had  sold  liquors  on  several  Sundays,  without  serving  meals  therewith,  in  violation 
of  this  section.  Evidence  examined,  and  held,  sufficient  to  establish  that  the 
defendant  sold  liquors  on  the  days  named  to  persons  who  were  not  guests  of  the 
hotel  and  in  direct  violation  of  the  statute.  The  placing  of  a  plate  of  sandwiches 
upon  a  table  Is  not  the  serving  of  a  meal,  within  the  meaning  of  the  statute.  Farley 
v.  Buttner  (1914),  185  App.  Dlv.  343,  160  N.  Y.  Supp.  914. 

Criminal  proieontion  and  eonviotion  not  a  bar  to  a  civil  proceeding  for  the  ean- 
crllation  of  the  certificate. — The  fact  that  a  liquor  tax  certificate  has  been  forfeited 
under  the  provisions  of  subdivisions  3  and  8  of  section  36  of  the  Liquor  Tax  Law 
by  two  convictions  of  employees  for  selling  liquor  during  prohibited  hours  does 
not  oust  the  court  of  Jurisdiction  In  a  civil  proceeding  for  the  cancellation  of  the 
certificate  on  the  ground  that  the  premises  had  become  disorderly  In  violation  of 
this  section.    Matter  of  Farley  (1914),  164  App.  Dlv.  802,  150  N.  Y.  Supp.  300. 

§  36.     Penalties  for  violation!  of  this  chapter. 

Sale  on  Sunday  by  one  not  holding  oertlfieate;  Jurisdiction  of  County  Court. — There 
Is  no  punishment  prescribed  In  subdivision  1  of  section  36  of  the  Liquor  Tax  Law 
tor  the  sale  of  intoxicating  liquors  on  Sunday  by  a  person  not  holding  a  liquor 
tax  certificate;  but  the  provisions  of  subdivision  2  apply  to  such  a  case.  By  sub- 
division 1  of  section  37  it  Is  provided  that  where  the  punishment  for  any  offense 
Is  fixed  by  subdivision  2  of  section  36  the  crime  shall  be  prosecuted  by  Indictment 
and  by  a  trial  In  a  court  of  record.  Hence,  a  County  Court  has  Jurisdiction  of 
the  crime  of  selling  liquor  on  Sunday  In  violation  of  subdivision  A  of  this  section 
by  one  not  holding  a  liquor  tax  certificate.  People  v.  Post  (1914),  163  App.  Dlv. 
119,  148  N.  Y.  Supp.  487. 

Forfeiture  of  certificate  by  reaion  of  Illegal  sales  by  employee. — In  order  that 
a  liquor  tax  certificate  may  be  forfeited  by  reason  of  two  convictions  of  employees 
of  the  holder  for  violating  the  law,  as  provided  In  subdivision  3  of  section  36 
of  the  statute,  as  amended,  it  Is  not  necessary  that  the  second  offense  of  the 
employee  take  place  after  the  first  conviction.  The  certificate  Is  forfeited  if  there 
are  two  offenses  by  a  servant  and  he  is  subsequently  convicted  on  the  same  day 
after  a  separate  trial  for  each  offense.  Suss  v.  Farley  (1914),  164  App.  Dlv.  161, 
149  N.  Y.  Supp.  661. 
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||  9,13.  Real  property;  purchase  and  aale.  L.  1916, ch.Ut. 

HEH3EB8HIP  CORPORATIONS  LAW. 

(L.  1909,  ch.  40.) 

§  9.     Xemberi. 

Expulsion  of  member*;  mandamus. — Where  the  by-laws  of  a  labor  anion,  in- 
corporated under  the  Membership  Corporations  Law,  provides  that  members  whose 
acts  are  detrimental  to  the  welfare  of  the  organisation  shall  be  subject  to  forfeiture 
of  membership,  or  any  action  "the  body  may  see  lit  to  take  after  a  fair  trial 
before  the  Executive  Board  or  the  body  in  session,"  a  resolution  providing  that 
the  action  of  the  executive  board  in  proceedings  to  expel  a  member  shall  be 
final  is  unwarranted,  for  no  member  may  be  disciplined  except  by  the  body  of 
the  corporation  itself.  Hence,  where  a  member,  having  been  tried  only  before 
the  executive  board,  was  denied  admission  to  a  subsequent  meeting  at  which  the 
report  of  the  executive  board  was  presented  to  the  corporation,  and  thereafter, 
at  another  meeting,  was  expelled  by  action  of  the  corporation  Itself,  but  without 
notice,  the  expulsion  Is  unlawful  and  mandamus  will  Issue  to  compel  his  reinstate- 
ment. People  ex  rel.  Holmstrom  v.  Independent  Dock  Builders'  Benevolent  Union 
(1914),  164  App.  Dlv.  267,  149  N.  Y.  Supp.  771. 

The  court  In  reviewing  proceedings  to  disoipllae  a  member  of  a  voluntary  asso- 
ciation or  membership  corporation  will  search  the  record  to  see  whether  the  pro- 
ceeding has  been  In  accordance  with  the  constitution  and  by-laws  of  the  organisa- 
tion, whether  the  charges  are  substantial,  and  whether  the  member  has  had  fair 
notice  and  opportunity  to  be  heard.  If  so,  the  court  will  not  substitute  Its  lodgment 
for  that  of  the  organization.  People  ex  rel.  Holmstrom  v.  Independent  Dock 
Builders'  Benevolent  Union  (1914),  164  App.  Dlv.  267,  148  N.  Y.  Supp.  771. 

§  13.  Purchase,  isle,  mortgage  and  lease  of  real  property. — No  purchase, 
sale,  mortgage  or  lease  of  real  property  shall  be  made  by  a  membership 
corporation,  unless  ordered  by  the  concurring  vote  of  at  least  two  thirds 
of  the  whole  number  of  its  directors,  provided,  however,  that  when  the 
whole  number  of  directors  is  not  less  than  twenty-one,  the  vote  of  a 
majority  of  the  whole  number  shall  be  sufficient. 

No  real  property  of  a  membership  corporation  located  within  this  state 
shall,  without  leave  of  the  court,  be  leased  for  a  longer  period  than  five 
years,  or  sold  or  mortgaged.  A  mortgage  may  be  executed  to  secure  the 
payment  of  bonds  issued  or  to  be  issued  to  different  persons.  The  court 
may  grant  leave  to  a  membership  corporation  to  convey  real  property,  with- 
out consideration,  to  another  membership  corporation  created  for  the 
same  or  kindred  purposes  or  to  a  religious  corporation,  if  the  membership 
corporation  is  incorporated  for  religious  or  Sunday  school  purposes. 

If  a  conveyance  or  mortgage  of  the  real  property  of  any  such  corpora- 
tion located  within  this  state  has  been  or  shall  be  executed  and  delivered 
without  leave  of  the  court,  obtained  as  required  by  law,  the  court  may, 
thereafter,  upon  the  application  of  the  corporation  or  of  the  grantee  or 
mortgagee  in  any  such  conveyance  or  mortgage,  or  any  person  claiming 
under  such  grantee  or  mortgagee,  upon  notice  to  such  corporation,  confirm 
such  previously  executed  conveyance  or  mortgage,  and  thereupon  such 
conveyance  or  mortgage  shall  be  as  valid  and  of  the  same  force  and  effect 
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as  if  it  had  been  executed  and  delivered  with  leave  of  the  court,  except  as  to 
purchasers  or  mortgagees  of  record  of  such  real  property,  subsequent  to 
the  execution  and  delivery  of  such  conveyance  or  mortgage. 

A  membership  corporation  may,  if  its  by-laws  so  provide,  and  pursuant 
to  the  provisions  thereof,  and  without  leave  of  the  court,  convey  to  a 
member  of  the  corporation  a  portion  of  its  real  property  for  the  erection 
J  ti^reupon  of  a  cottage  or  other  dwelling-house  with  suitable  outbuildings, 

<**.  the  terms  and  conditions  that  such  portion,  together  with  the  buildings 
hereupon,  shall  belong  to  such  member  and  on  his  death  pass  as  part  of 
^is  estate  to  his  heirs  or  devisees,  but  that  the  land  whereupon  such  build- 
ings shall  be  erected  shall  be  inalienable  by  him  or  them,  except  to  the 
corporation  or  to  a  member  thereof,  and  that  such  member  in  his  lifetime, 
or  after  his  death,  his  heirs  or  devisees,  may  convey  such  interest  in  such 
property  to  the  corporation,  or  to  a  member  thereof  for  such  sum  as  may 
be  mutually  agreed  upon,  but  not  to  any  other  person.    Such  conveyance 
may  provide  that  the  grantees  of  the  interest  in  each  lot  so  conveyed  shall 
be  entitled  to  one  vote,  either  in  person  or  by  proxy,  at  all  meetings  of  the 
corporation,  if  the  by-laws  authorize  such  a  provision. 

Except  as  otherwise  provided  in  this  chapter,  no  portion  of  a  cemetery 
of  a  cemetery  corporation  which  any  person  other  than  the  corporation 
is  entitled  to  use  for  burial  purposes,  or  in  which  burials  have  been  made 
and  not  lawfully  removed,  shall  be  sold,  mortgaged  or  leased  by  the  cor- 
poration.    (Amended  by  L.  1915,  ch.  154,  in  effect  Mch.  30,  1915.) 

Authority  of  president  to  purchase  property. — Resolutions  adopted  by  the  directors 
of  a  membership  corporation  to  the  effect  that  the  president  "be  empowered  to  take 
charge  of  the  fiscal  affairs  of  the  corporation"  and  that  he  "has  authority  to  sign 
and  execute  all  documents/'  standing  alone  and  without  other  evidence,  are  not 
sufficient  to  authorize  him  to  enter  into  an  agreement  for  the  purchase  of  real 
property  by  the  corporation.  Catholic  Foreign  Mission  Society  v.  Oussani  (1915), 
215  N.  Y.  1. 

§  42.  Incorporation  of  associations  of  more  than  one  thousand  mem- 
ben. — Any  association,  society  or  league,  having  no  capital  stock  and  not 
organized  for  pecuniary  profit,  composed  of  more  than  one  thousand  mem- 
bers and  governed  by  a  representative  body  may  incorporate  under  the 
provisions  of  this  article  for  the  purposes  for  which  it  was  organized,  if 
such  purpose  is  one  for  which  a  corporation  may  be  formed  under  this 
article.  The  certificate  of  incorporation  shall  be  made  by  a  committee 
of  not  less  than  five  members  who  must  be  authorized  to  procure  the  in- 
corporation and  make  the  particular  certificate,  by  the  same  affirmative 
vote,  taken  in  the  same  manner,  as  the  constitution  or  fundamental  law 
of  the  association,  society  or  league  requires  for  an  amendment  or  change 
in  the  constitution  or  fundamental  law  thereof.  (Amended  by  L.  1915, 
ch.  440,  in  effect  Apr.  28,  1915.) 

§  84.    Cemeteries;  directors. 

Dirccton;  qualifications. — Under  this  section  no  one  but  lot  owners  are  eligible 
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to  the  office  of  director  of  a  cemetery  association  after  the  first  annual  meeting. 
Hatter  of  Springfield  Society  T.  Gtlleran  (1914),  313  N.  Y.  336. 

Election  of  trustees  or  director!;  quorum. — Section  63  designating  the  classes 
of  personB  entitled  to  rote  at  annual  meetings  of  cemetery  associations,  and  this 
section  providing  that  the  directors  of  a  cemetery  association  shall  be  elected  at 
its  annual  meeting  by  the  persons  entitled  to  vote  thereat,  should  be  construed 
as  meaning  that  to  establish  a  quorum  there  must  be  present  either  (1)  one-fifth  of 
the  lot  owners;  or  (3)  a  majority  of  the  owners  of  certificates  of  stock  or  of 
Indebtedness.  If  either  of  these  requirements  is  satisfied,  that  Is  to  say.  If  there 
are  one-fifth  of  the  lot  owners  or  a  majority  of  the  stock  and  certificate  holders 
so  present  at  a  meeting  a  quorum  will  be  established,  and  all  may  then  unite 
In  voting  for  directors.  In  the  absence  of  a  quorum,  the  statute  then  makes 
provision  for  the  selection  of  directors  by  the  existing  directors  or  a  majority  of 
them.  Matter  of  Springfield  Society  v.  Qilleran  (1914),  SIS  N.  Y.  336,  affirming 
163  App.  Dlv.  1,  147  N.  Y.  Snpp.  611. 
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MILITAET  LAW, 

(L.  1909,  ch.  41.) 

§  7.  Staff  of  the  governor. — The  staff  of  the  governor  shall  consist  of 
the  adjutant-general  of  the  state,  one  military  secretary  of  the  grade  of 
major  or  lieutenant  commander,  as  the  governor  may  direct,  whose  title 
shall  be  "military  secretary  to  the  governor,"  who  shall  be  appointed  by 
the  governor  and  hold  office  during  his  pleasure,  and  whose  term  of  office 
shall  expire  with  the  term  of  office  of  the  governor  appointing  him,  and 
not  more  than  eighteen  aides  of  whom  sixteen  shall  be  appointed  by 
the  governor  from  the  commissioned  officers  of  the  active  militia  in  active 
service,  and  two  may  be  appointed  by  the  governor  from  officers  on  the 
reserve  list,  and  their  appointment  shall  operate  as  a  commission  as  aide- 
de-camp  but  shall  not  add  to  the  actual  grade  of  the  officers  so  appointed. 
Officers  so  detailed  shall  not  be  relieved  from  their  ordinary  duties,  except 
when  actually  on  duty  with  the  governor.  The  pay,  traveling  expenses 
and  subsistence  of  the  military  secretary  shall  be  defrayed  from  the  ap- 
propriation made  by  the  legislature  for  the  executive  department. 
(Amended  by  L.  1911,  ch.  796  and  L.  1915,  ch.  42,  in  effect  Mch.  9,  1915.) 


§  15.  Militia  council. — There  shall  be  for  the  state  a  militia  council 
composed  of  the  major  general  of  the  national  guard,  who  shall  be  chief 
of  the  council,  the  commanding  officer  of  the  naval  militia,  the  adjutant- 
general  of  the  state  and  seven  officers  of  the  national  guard  in  active 
service  detailed  by  the  governor  and  comprising  one  field  officer  of  any 
arm  of  the  service,  three  field  officers  of  infantry,  one  field  officer  of  the 
coast  artillery  corps,  one  field  officer  of  cavalry,  one  field  officer  of  field 
artillery  and  one  officer  on  the  reserve  list.  In  the  first  instance  three  of 
the  details  shall  be  made  for  one  year,  two  for  two  years  and  two  for 
three  years,  but  thereafter  all  details  shall  be  made  for  three  years.  The 
additional  officer  from  the  reserve  list  authorized  by  this  amended  section, 
shall  be  appointed  for  three  years.  The  chairmen  of  the  committee  *  on 
military  affairs  of  the  senate  and  assembly  shall  serve  on  the  council  ex 
officio.  An  officer  who  has  served  on  the  council  shall  not  be  again  de- 
tailed until  the  expiration  of  three  years  from  the  completion  of  his  former 
term.  In  anticipation  of  vacancies  the  militia  council  shall  submit  to  the 
governor  the  names  of  officers  recommended  for  detail,  these  having  been 
selected  by  a  committee  of  five  officers  of  the  active  militia  appointed  by 
the  militia  council  and  of  which  two  may  be  already  serving  as  detailed 
members  of  the  council.  The  militia  council  shall  be  advisory  in  its 
function.  It  shall  recommend  to  the  governor  from  time  to  time  such 
action  as  it  may  deem  advisable  relating  to  the  military  law,  regulations, 
organization,  equipment,  duty  and  discipline  of  the  militia,  and  it  shall 
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report  on  matters  referred  to  it  by  the  governor,  or  by  the  legislature 
of  the  state,  or  by  any  committee  thereof.  The  militia  council  shall  make 
an  annual  report  to  the  governor.  The  militia  council  shall  hold  stated 
sessions  in  Albany  or  elsewhere  in  the  state  as  the  governor  or  the  council 
may  direct  in  February,  September  and  December  in  each  year  and 
extraordinary  sessions  shall  be  held  at  the  call  of  the  governor,  the  chief 
of  the  council  or  a  majority  of  the  members  of  the  council.  {Amended 
by  L.  1909,  ch.  373,  L.  1911,  ch.  275,  L.  1913,  ch.  275  and  L.  1915,  c*. 
453,  *n  effect  Apr.  28, 1915.) 

§  40.  Aides. — An  officer  of  appropriate  grade  of  any  corps,  department 
or  arm  of  the  service  may  be  detailed  by  the  governor  as  an  aide  to  the 
major-general  or  to  the  commanding  officer  of  a  brigade.  Such  a  detail 
may  be  made  as  a  permanent  assignment,  in  which  case  it  shall  create 
a  vacancy  in  the  corps,  department  or  command  in  which  the  officer  is 
commissioned  and  this  vacancy  may  be  filled  in  the  manner  provided  by 
law ;  or  the  detail  may  be  made  as  a  temporary  assignment,  in  which  case 
the  detail  will  create  no  vacancy  and  the  officer  detailed  will  not  thereby 
be  relieved  from  his  usual  duties  except  when  actually  on  duty  as  an 
aide.  An  officer  permanently  detailed  shall  be  an  additional  officer  in 
his  grade  in  the  corps,  department  or  arm  of  the  service  from  which  he 
is  detailed  and  he  may  upon  the  recommendation  of  the  general  officer 
to  whose  staff  he  is  detailed  be  withdrawn  at  any  time  from  active  service 
and  placed  upon  the  reserve  list  by  the  governor.  (Added  by  L.  1911, 
ch.  285,  and  amended  by  L.  1915,  ch.  358,  in  effect  Apr.  26,  1915.) 

§  80.  Reserve  officers. — There  shall  be  a  reserve  list  for  commissioned 
officers  who  have  served  in  the  active  militia.  This  list  shall  include 
those  commissioned  officers  who  are  lawfully  carried  on  the  reserve  list  at 
the  date  this  act  takes  effect  and  such  others  as  may  be  placed  thereon  in 
accordance  with  the  provisions  of  this  chapter.  Any  officer  of  the  active 
militia  on  active  duty  may  be  placed  by  the  governor  on  the  reserve  list 
on  his  own  request  approved  by  the  commanding  officer  of  his  organiza- 
tion, and  in  case  it  is  part  of  a  brigade  by  the  commanding  officer  thereof 
and  in  all  cases  by  the  commanding  officer  of  the  national  guard  or  of 
the  naval  militia.  Any  person  who  has  served  as  a  commissioned  officer 
in  the  active  militia  or  the  army,  navy  or  marine  corps  of  the  United 
States  and  has  been  honorably  discharged  therefrom  may  be  commissioned 
and  placed  upon  the  reserve  list  by  the  governor  with  the  highest  rank 
previously  held  by  him.  Time  spent  on  the  reserve  list,  shall  not  be 
credited  to  an  officer  in  the  computation  of  seniority,  pay,  length  of  ser- 
vice or  the  privileges  and  exemptions  pertaining  thereto.  Resignations, 
retirements  and  discharges  of  officers  on  the  reserve  list  shall  be  made  in 
the  same  manner  as  provided  by  this  chapter  for  officers  on  active  duty. 
Officers  of  the  active  militia  who  shall  be  rendered  surplus  by  reduction 
or  disbandment  of  organizations  or  by  the  abolishing  of  their  office  or  in 
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any  manner  provided  by  this  chapter,  shall  be  withdrawn  from  active 
duty  and  placed  upon  the  reserve  list.  The  governor  may  upon  the 
recommendation  of  the  commanding  officer  of  the  national  guard  or  of  the 
naval  militia  respectively  detail  officers  on  the  reserve  list  for  active  duty, 
in  which  case  they  shall  rank  in  their  grade  from  the  date  of  such  detail 
and  the  governor  may  return  them  to  the  reserve  list  at  his  discretion.  An 
officer  on  the  reserve  list  shall  not  be  detailed  to  active  duty  for  more 
than  ninety  days  until  he  has  passed  the  examination  prescribed  for  the 
office  to  perform  the  duties  of  which  he  is  detailed.  (Amended  by  L. 
1909,  ch.  371,  L.  1911,  ch.  285,  L.  1914,  ch.  191,  and  L.  1915,  ch.  460,  in 
effect  Apr.  28,  1915.) 

§  80-a.  Beserve  noncommissioned  officers  and  enlisted  men. — There  shall 
be  a  reserve  list  for  noncommissioned  officers  and  enlisted  men  of  the 
active  militia.  The  governor  may  place  on  this  list  any  of  the  following 
persons  on  their  own  request;  any  noncommissioned  officer  and  any  en- 
listed man  of  the  active  militia  on  active  duty  with  the  approval  of  the 
commanding  officer  of  his  organization  and' in  case  it  is  part  of  a  brigade 
by  the  commanding  officer  thereof  and  in  all  cases  by  the  major  general 
and  any  person  who  has  served  in  the  active  militia  as  a  noncommissioned 
officer  or  enlisted  man  and  been  honorably  discharged  therefrom.  A  per- 
son who  applies  to  be  placed  on  this  list  must  agree  to  remain  thereon 
and  be  subject  to  the  provisions  of  this  chapter  for  five  years  unless  sooner 
discharged  by  the  governor,  and  he  may  be  required  to  be  examined  phy- 
sically and  otherwise  in  such  manner  as  the  governor  may  determine  both 
before  being  placed  on  this  list  and  from  time  to  time  thereafter.  Time 
spent  on  this  list  shall  not  be  credited  to  a  person  thereon  in  the  computa- 
tion of  seniority,  pay,  length  of  service  or  the  privileges  and  exemptions 
pertaining  thereto.  Persons  on  this  list  may  be  transferred  by  the  gov- 
ernor to  depot  units  and  may  be  returned  by  him  to  this  list  in  his  discre- 
tion and  shall  enjoy  a  preference  in  the  formation  of  such,  units  as  in  this 
chapter  in  such  case  is  provided.  (Added  by  L.  1915,  ch.  330,  in  effect 
Apr.  17,  1915.) 

§  95.  Enlistments. — An  able-bodied  man  of  good  character,  who  can 
read  and  write  and  who  is  a  citizen  of  the  United  States  or  has  declared 
his  intention  to  become  such  may  be  enlisted  in  the  national  guard  or 
naval  militia  of  this  state  for  a  term  of  three  years  and  until  discharged 
as  hereinafter  provided.  Chief  and  principal  musicians,  privates  of  the 
hospital  corps,  musicians,  machinists  and  electricians  of  all  ratings  in  the 
naval  militia,  may  be  enlisted  as  such.  No  man  shall  be  enlisted  who  holds 
a  commission  in  the  militia  of  this  state.  No  man  shall  be  enlisted  who 
is  forty-five  years  and  more  of  age,  except,  where  the  enlistment  is  in 
the  national  guard,  a  man  who  has  been  honorably  discharged  after  service 
of  at  least  three  years  as  an  enlisted  man  in  the  national  guard  of  another 
state  or  of  the  District  of  Columbia  or  in  the  army  or  marine  corps  of  the 
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United  States  and  except,  where  the  enlistment  is  in  the  naval  militia,  a 
man  who  has  been  honorably  discharged  after  at  least  three  years'  service 
in  the  naval  militia  of  another  state  or  of  the  District  of  Columbia  or  in 
the  navy  or  marine  corps  of  the  United  States.  No  man  shall  be  enlisted 
who  is  less  than  eighteen  years  old,  except  that  men  who  are  sixteen  years 
and  more  of  age  may  be  enlisted  as  musicians.  No  minor  shall  be  en- 
listed without  the  written  consent  of  his  parent  or  guardian.  A  man 
who  has  been  dropped  because  he  cannot  be  found  or  expelled  or  dishon- 
orably discharged,  or  discharged  without  honor,  from  any  military  or  naval 
organization  of  the  state  shall  not  be  eligible  for  enlistment  or  re-enlist- 
ment unless  he  produce  the  written  consent  to  such  enlistment  of  the 
commanding  officer  of  the  organization  from  which  he  was  dropped  or 
expelled  or  dishonorably  discharged,  or  discharged  without  honor,  and  of 
the  commanding  officer  who  approved  such  expulsion  or  issued  such  dis- 
charge or  upon  whose  order  he  was  dropped.  Men  who  have  been  dis- 
charged by  reason  of  disbandment  may  be  enlisted  and  shall  then  receive 
credit  for  the  period  served  at  the  time  of  such  disbandment  A  man 
discharged  for  physical  disability  shall  if  such  disability  ceases,  and  he 
again  enlists,  or  a  man  discharged  upon  his  own  request  shall,  if  he  again 
enlists,  receive  credit  for  the  period  served  prior  to  such  discharge. 
(Amended  by  L.  1909,  ch.  369,  L.  1911,  ch.  100,  L.  1912,  ch.  68,  L.  1914,  ch. 
160,  and  L.  1915,  ch.  82,  in  effect  Mch.  19,  1915.) 

§  99.  Non-commissioned  staff  and  chief  petty  offloen;  non-commissioned 
and  petty  offlcen. — Non-commissioned  staff  officers,  chief  petty  officers,  non- 
commissioned officers  and  petty  officers  shall  be  warranted: 

a.  In  regiments  and  in  battalions  or  squadrons  not  part  of  a  regiment 
by  the  commanding  officer  of  the  regiment,  battalion  or  squadron ; 

b.  In  the  corps  of  engineers  by  the  officer  thereof  commanding  the  or- 
ganized battalions; 

c.  In  the  coast  artillery  corps  by  the  ranking  officer  commanding  the 
artillery  district  in  which  the  man  is  to  serve; 

d.  In  the  quartermaster  corps  by  the  chief  of  the  quartermaster  corps. 
In  the  hospital  corps  by  the  major-general  on  recommendation  of  the  chief 
surgeon.  In  separate  troops,  batteries,  and  companies,  by  the  command- 
ing officer  of  the  brigade  or  the  major-general,  as  the  case  may  be ; 

e.  Petty  officers  or  separate  divisions  by  the  commanding  officer  of  the 
naval  militia; 

f.  In  all  cases  not  hereinbefore  provided  for  by  the  major-general. 

All  non-commissioned  officers  shall  be  warranted  in  the  discretion  of  the 
officer  issuing  the  warrant  upon  the  written  nomination  of  the  officer  under 
whose  immediate  command  they  shall  respectively  serve.  The  officer  war- 
ranting  a  non-commissioned  or  petty  officer  shall  have  power  to  reduce  him 
to  the  ranks  for  good  and  sufficient  reasons;  but  a  non-commissioned  or 
petty  officer  enlisted  as  such  shall  be  discharged.    Non-commissioned  or 
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petty  officers  who  shall  be  dropped  vacate  their  positions.     (Amended  by 
L.  1909,  ch.  372,  and  L.  1915,  ch.  521,  in  effect  May  4, 1915.) 

§  120.  Organization  of  depot  battalions  and  units. — When  a  regiment, 
the  companies  serving  in  a  coast  defense  command,  the  organized  bat- 
talions of  the  corps  of  engineers  or  a  squadron  or  battalion  not  part  of  a 
regiment  shall  be  in  the  actual  service  of  the  United  States,  the  governor 
shall  organize  depots  units  as  follows,  a  battalion  to  take  the  place  of  a 
regiment  and  such  number  of  companies,  troops  or  batteries  as  he  may 
determine  to  take  the  place  of  other  units. 

Such  depot  units  shall  not  be  called  on  for  duty  outside  the  state  except 
in  case  of  emergency  to  be  determined  by  the  governor,  but  the  members 
thereof  may  be  transferred  by  him  to  fill  temporary  or  permanent  vacancies 
or  to  make  up  a  deficiency  in  strength  in  the  organization  for  which  the 
depot  unit  is  formed. 

The  governor  from  time  to  time  and  in  advance  of  the  entry  of  an 
organization  into  the  actual  service  of  the  United  States  may  appoint  and 
commission  the  officers  necessary  for  the  depot  unit  or  units  authorized  by 
this  section  to  be  formed  in  place  of  such  organization  by  selection  from 
the  reserve  list  of  officers  in  the  first  instance  and  so  long  as  there  are 
officers  thereon  available  for  the  positions  to  be  filled,  or  he  may  detail 
officers  from  the  reserve  list  for  such  positions;  and  he  may  authorize  the 
formation  of  the  enlisted  strength  of  such  unit  or  units  by  selection  and 
transfer  from  the  reserve  list  of  non-commissioned  officers  and  enlisted 
men  in  the  first  instance  and  so  long  as  there  are  non-commissioned  officers 
and  men  thereon  available  for  the  positions  to  be  filled  and  in  default 
thereof  tender  of  or  agreement  for  service  therein  in  such  form  as  he  may 
prescribe;  provided,  such  appointment  shall  be  made  upon  the  nomina- 
tion of  the  commanding  officer  of  the  organization  for  which  the  depot 
unit  is  "formed  unless  such  organization  be  in  the  actual  service  of  the 
United  States,  in  which  case  the  selection  shall  be  made  by  election  or  ap- 
pointment in  the  depot  unit  by  the  method  adopted  by  the  organization 
for  which  it  is  formed;  and  provided  that  the  commissions  authorized  by 
this  section  and  the  appointment  of  non-commissioned  officers  of  depot 
units  shall  confer  upon  the  persons  receiving  such  commissions  or  ap- 
pointments, the  rights  and  privileges  of  commissioned  officers  or  non-com- 
missioned officers,  respectively,  of  the  national  guard  of  this  state  during 
the  period  that  the  organization  for  which  the  depot  unit  with  which 
they  are  serving  is  in  the  actual  service  of  the  United  States  and  only 
during  said  period  except  that  officers  and  non-commissioned  officers  of 
depot  units  shall  have  authority  to  exercise  command  in  their  respective 
units. 

The  governor  in  advance  of  an  organization  entering  into  the  actual 
service  of  the  United  States  may  authorize  the  issue  for  its  depot  unit  or 
units  of  such  arms,  equipments,  colors,  camp  and  garrison  equipage,  books 
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of  instruction  and  of  record  and  other  supplies  as  may  be  necessary  for 
the  proper  performance  of  the  duty  required  by  this  chapter  and  such 
issue  may  he  made  to  an  officer  or  officers  commissioned'  in  such  depot  unit 
under  this  section  or  to  an  officer  or  officers  of  the  organization  for  which 
such  depot  unit  is  formed.  Each  officer  and  member  of  a  depot  unit  to 
whom  public  property  is  issued  shall  be  personally  responsible  to  the 
Btate  for  such  property  to  the  same  extent  that  officers  and  enlisted  men 
of  the  national  guard  are  responsible  for  public  property  issued  to  them. 
(Amended  by  L.  1915,  ch.  287,  in  effect  Apr.  14,  1915.) 

§  132.  General  and  garrison  courts-martial. — General  courts-martial 
may  be  ordered  by  the  governor  or  under  his  direction  by  the  major  gen- 
eral. Such  courts  shall  consist  of  five  officers,  any  three  of  whom  shall 
constitute  a  quorum,  but  at  all  times  a  majority  of  the  court  must  be  of  a 
grade  at  least  equal  to  that  of  the  accused.  Garrison  courts-martial  for 
the  trial  of  military  offenses  committed  by  enlisted  men,  when  subject  to 
the  articles  of  war,  may  be  appointed  by  the  officer  thereto  authorized  by 
such  articles,  and  shall  possess  the  jurisdiction  and  power  to  sentence  and 
punish  exercisable  by  such  courts  thereunder  prior  to  the  passage  of  the 
statutes  of  the  United  States  creating  summary  courts.  Such  courts  shall 
consist  of  three  officers,  and  the  oaths  of  members,  the  organization  of  the 
court,  its  procedure,  and  the  record  of  its  proceedings  shall  be  in  the  form 
prescribed  for  that  of  general  courts-martial  convened  under  this  article. 
(Amended  by  L.  1915,  ch.  90,  in  effect  Mch.  19,  1915.) 

§  142.  Payment  of  fines  and  disposition  thereof. — Fines  may  be  paid  to 
the  president  of  a  court  or  to  a  marshal  thereof,  and  in  a  delinquency 
court  the  president  shall  record  the  fact  in  the  records  of  the  court.  The 
amount  of  any  such  fine  may  be  noted  upon  any  roll  or  account  for  pay  of 
the  delinquent  and  deducted  from  any  pay  or  allowance  due  or  thereafter 
to  become  due  him,  until  said  fine  is  liquidated.  Any  sum  so  deducted 
from  any  state  pay  or  allowance  shall  be  turned  into  the  delinquency 
court  which  imposed  the  fine  and  shall  be  paid  over  by  the  officer  receiving 
the  same  in  like  manner  as  provided  for  other  fines  and  moneys  collected 
under  a  sentence  of  a  delinquency  court.  Any  sum  so  deducted  from  any 
United  States  pay  or  allowance  shall  be  disposed  of  as  authorized  by  the 
laws  of  the  United  States  and  the  regulations  issued  thereunder.  A  fine 
or  penalty  imposed  by  a  military  court  upon  an  enlisted  man  shall  be  paid 
by  the  officer  collecting  the  same  into  the  treasury  of  the  county  within 
which  the  organization,  detachment  or  corps  of  which  the  person  paying 
the  same  is  a  member  or  to  which  he  is  detailed  or  attached  is  located 
within  thirty  days  after  the  collection  thereof  and  shall  form  a  part  of 
and  be  credited  to  the  military  fund  of  such  organization,  corps  or  detach- 
ment, except  that  in  the  case  of  a  headquarters  company,  a  machine  gun 
company  and  a  supply  company  the  fines  and  penalties  imposed  upon 
enlisted  men  serving  therein  shall  be  paid  into  the  treasury  of  the  county 
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within  which  the  headquarters  of  the  regiment  of  which  such  company  is 
a  part  is  located  and  shall  form  part  of  and  be  credited  to  the  military 
fund  of  such  regiment.  A  fine  or  penalty  imposed  on  an  enlisted  man  of 
the  coast  artillery  corps  or  a  man  attached  or  detailed  thereto  or  serving 
therewith  shall  be  paid  in  like  manner  into  the  treasury  of  the  county  in 
which  the  artillery  district  in  which  the  person  paying  the  fine  serves  is 
located  and  shall  be  credited  to  the  military  fund  of  such  artillery  dis- 
trict. The  treasurer  of  such  county  shall  thereupon  report  the  amount 
thereof,  designating  the  organization  to  which  it  belongs,  to  the  adjutant- 
general  of  the  state.  The  amount  of  fines  or  penalties  so  collected  from 
any  commissioned  officer  shall  be  paid  by  the  officer  collecting  the  same,  to 
the  adjutant-general  of  the  state,  who  shall  apply  the  same  to  the  use  of 
the  national  guard.  (Amended  by  L.  1910,  ch.  108,  and  L.  1915,  ch.  449, 
in  effect  Apr.  28,  1915.) 

§  153.  Approval,  confirmation  «or  disapproval  of  sentence. — The  record 
of  the  proceedings  and  sentence  of  every  court  martial  shall,  without  delay 
be  delivered  to  the  officer  ordering  the  court  or  to  his  successor  in  com- 
mand who  shall  approve  or  disapprove  thereof.  When  the  major  general 
under  the  direction  of  the  governor  orders  a  general  court-martial,  he 
shall  approve  or  disapprove  of  the  proceedings  and  sentence  thereof  and 
forward  the  same  to  the  governor  and  a  sentence  of  such  a  court  shall  not 
be  carried  into  effect  until  confirmed  by  the  governor  and  then  only  as  so 
confirmed.  The  sentence  of  every  military  court  except  summary  courts 
shall  be  published  in  orders  as  approved  or  modified.  (Amended  by  L. 
1910,  ch.  108,  and  L.  1915,  ch.  90,  in  effect  Mch.  19,  1915.) 


§  154.  Beviaion  of  proceedings;  remission  of  punishment. — Every  of- 
ficer authorized  to  approve  or  confirm  or  disapprove  the  proceedings  and 
sentence  of  a  court-martial  is  authorized  to  reconvene  the  court  and  send 
back  its  findings  and  sentence,  or  either  of  them,  for  revision  and  to  remit, 
commute  or  mitigate  any  punishment  awarded  by  the  court.  (Amended 
by  L.  1915,  ch.  90,  in  effect  Mch.  19,  1915.) 

§  177.  Expenses  of  armories,  equipment  and  maintenance,  a  charge  on 
the  counties  of  the  brigade  district  in  which  located. — The  expenses  of 
erecting,  altering,  repairing,  enlarging,  renting,  equipping,  furnishing  and 
maintaining  armories  including  providing  camp  stools  and  chairs  of  a 
sufficient  number,  telephone  service,  lavatories,  bath,  water  and  wash 
closets,  and  the  necessary  apparatus,  fixtures  and  means  for  heating, 
lighting  and  ventilating  armories  and  for  properly  preserving  the  arms, 
uniforms,  harness,  wagons,  equipments,  books,  papers,  records  and  furni- 
ture kept  therein  and  the  construction  of  suitable  lockers,  closets,  gun 
racks,  desks  and  cases,  and  the  compensation  of  all  employees  authorized 
by  this  chapter  and  the  purchase  of.  all  tools,  utensils,  materials,  supplies, 
appliances  and  facilities  necessary  for  the  cleaning,  care,  proper  keeping, 
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maintenance  and  preservation  of  the  armory  or  portion  thereof  used  or 
occupied  by  the  organizations  therein  quartered  or  the  arms,  uniforms, 
equipments,  books,  papers,  records  and  furniture  used  and  kept  by  said 
organization  in  such  armory  and  the  expense  of  repairing,  renewing,  re- 
placing or  maintaining  pavement  of  streets  or  gutters,  curbing,  flagging  of 
sidewalks,  fences,  sewers  and  water  pipes  and  their  connections  in,  on  or 
connected  with  the  site  upon  which  an  armory  is  located,  shall  be  a  charge 
upon  the  counties  composing  the  brigade  district  within  the  bounds  of 
which  is  located  any  arsenal  or  armory  occupied  by  the  national  guard 
or  naval  militia,  and,  when  apportioned  as  in  this  chapter  provided,  shall 
be  levied,  collected  and  paid  in  the  same  manner  as  other  county  charges 
are  levied,  collected  and  paid.  (Added  by  L.  1913,  ch.  558,  and  amended 
by  L.  1915,  ch.  290,  in  effect  Apr.  14,  1915.) 

§  18S.  Acqusition  of  sites  and  additional  lands  for  armories  by  boards 
of  supervisors. — The  board  of  supervisors  of  any  county  in  which  any 
state  armory  is  now  to  be  built  or  is  hereafter  required  to  be  erected  for 
the  use  of  the  active  militia  in  such  county,  is  authorized  and  required 
upon  the  requisition  of  the  armory  commission  to  purchase  a  suitable  site 
for  the  erection  of  such  armory,  to  be  approved  by  the  armory  commission, 
the  title  to  which  shall  be  taken  in  the  name  of  and  be  vested  in  the  people 
of  this  state.  The  board  of  supervisors  of  any  county  in  which  any  state 
armory  now  is,  shall,  on  like  requisition  purchase  such  lands  adjoining  the 
site  of  such  armory  as  the  armory  commission  may  deem  proper;  a  de- 
scription of  such  lands  shall  be  filed  by  the  armory  commission  with  the 
board  of  supervisors  of  such  county,  and  the  title  thereto  shall  be  taken  in 
the  name  of  and  be  vested  in  the  people  of  this  state.  If  such  board  is 
unable  to  agree  for  the  purchase  of  such  site  or  such  adjoining  lands  with 
the  owners  thereof,  the  chairman  of  such  board  shall  acquire  title  to  such 
property  in  the  name  of  the  people  of  the  state  under  the  condemnation 
law,  and  such  board,  when  notified  by  its  chairman  that  any  land  has  been 
purchased  or  acquired  pursuant  to  law,  shall  appropriate  such  sums  as 
shall  be  necessary  for  the  payment  of  the  purchase  price  or  cost  of  such 
property,  together  with  the  cost  of  acquiring  the  title  thereto,  and  for  the 
grading,  filling,  excavating,  draining,  paving  of  streets  or  gutters,  curb- 
ing, flagging  of  sidewalks,  fencing  such  property,  sewer  and  water  pipes 
and  their  connections,  which  shall  be  charges  against  said  county  and  shall 
be  levied,  collected  and  paid  as  are  other  county  charges.  The  board  of 
supervisors  may,  by  resolution,  authorize  the  issuance  and  sale  of  bonds  of 
the  county  for  paying  the  purchase  price  or  cost  of  such  property,  together 
with  the  cost  of  improving  the  same  as  herein  mentioned  and  the  cost  of 
acquiring  the  title  thereto. 

Whenever  any  real  property  is  taken  for  the  purpose  of  erecting  a  state 
armory  thereon,  the  buildings  on  such  property  or  the  old  materials  in  the 
same,  may  be  sold  by  the  armory  commission  at  public  or  private  sale  for 
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the  best  price  that  can  be  obtained  and  the  net  sum  realized  therefrom 
ghall  be  paid  to  the  county  treasurer  of  said  county  for  the  use  of  the 
county.  (Amended  by  L.  1912,  ch.  296,  L.  1913,  ch.  558,  and  L.  1915,  ch. 
290,  in  effect  Apr.  14,  1915.) 

§  188.  Laborers. — To  provide  for  the  proper  care  and  cleanliness  of 
armories  and  arsenals  and  of  the  property  therein  deposited,  the  officer 
having  control  and  charge  of  the  armory  or  arsenal  may  appoint  laborers 
as  follows:  For  armories  or  arsenals  having  ten  thousand  square  feet  or 
less  of  floor  surface,  one  laborer;  when  the  floor  surface  exceeds  twenty 
thousand  square  feet,  two  laborers;  and  for  each  twenty  thousand  in  ex- 
cess of  twenty  thousand,  an  additional  laborer;  boiler  and  engine  rooms, 
unused  cellar  room  and  rooms  used  for  employees'  quarters  shall  not  be 
included  in  computing  such  floor  surface.  In  an  armory  occupied  by 
coast  artillery,  and  to  each  armory  occupied  by  a  battery,  a  separate 
division  or  divisions  or  an  organization  of  the  signal  corps  in  addition  to 
the  above,  one  expert  laborer,  competent  to  care  for  artillery  or  signal 
implements,  instruments  and  equipment.  There  shall  also  be  allowed  to 
each  armory  in  which  are  stored  the  implements  and  instruments  of  regi- 
mental and  of  battalion  headquarters  of  field  artillery,  one  expert  laborer. 
For  all  armories  in  addition  to  the  above  there  shall  be  allowed  one 
laborer  to  each  ten  horses  or  mules  therein  stabled  and  used  for*  military 
purposes  by  the  organization  quartered  therein,  and  in  armories  where 
more  than  thirty  horses  or  mules  are  so  stabled  and  used,  two  additional 
laborers.  In  armories  of  the  quartermaster  corps  and  field  artillery,  in 
addition  to  the  foregoing,  there  shall  be  allowed  one  laborer  for  said  corps 
and  for  each  battery  of  field  artillery,  for  the  care  of  field  artillery,  harness 
and  equipment.  Before  any  such  appointment  is  made,  the  necessity  for 
the  employment  of  such  laborer  or  laborers  shall  be  certified  by  the  com- 
manding officer  of  the  division,  of  the  naval  militia  or  of  the  brigade,  as  the 
case  may  be,  and  such  certificate  shall  be  filed  in  the  office  of  the  disbursing 
officer  of  the  county  in  which  the  armory  or  arsenal  is  situated.  A  certifi- 
cate of  the  number  of  feet  of  floor  surface  of  each  armory  or  arensal  in 
which  laborers  are  appointed  shall  be  made  by  the  engineer  of  the  division 
or  the  brigade  and  approved  by  the  commanding  officer  of  the  divison,  of 
the  naval  militia  or  brigade,  to  whose  command  the  organization  quartered 
in  such  armory  or  arsenal  belongs  and  filed  in  the  office  of  the  disbursing 
officer  of  the  county  in  which  the  armory  or  arsenal  is  located,  except  as 
to  counties  wholly  or  partly  within  the  city  of  New  York,  when  it  shall  be 
filed  with  the  comptroller  of  said  city.  (Amended  by  L.  1910,  ch.  19,  L. 
1911,  ch.  102,  L.  1913,  ch.  558,  L.  1914,  chs.  159,  163,  and  L.  1915,  ch. 
290,  in  effect  Apr.  14,  1915.) 

§  193.  Annual  estimate  for  maintenance. — The  officer  in  charge  and  con- 
trol of  an  armory  outside  of  the  city  of  New  York  shall,  on  or  before  the 
first  day  of  September  in  each  year,  prepare  and  submit  for  approval 
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hi  the  commanding  officer  of  the  brigade  to  which  hia  organization  is  at- 
tached, otherwise  to  the  major-general,  and,  in  ease  of  an  organization  of 
the  naval  militia,  to  the  commanding  officer  of  the  naval  militia,  an  itemized 
estimate  in  quadruplicate,  of  the  necessary  expenditures  to  be  made  for 
labor  and  the  utensils,  materials,  means  and  supplies  necessary  and  re- 
quired for  the  next  fiscal  year  for  the  cleaning,  care,  proper  keeping,  main- 
tenance and  preservation  of  the  armory  or  portion  thereof  used  or  oc- 
cupied by  the  organization  therein  quartered,  the  repairing  of  the  lava- 
tories, bath,  wash  and  water  closets,  and  the  apparatus  and  fixtures  for 
heating,  lighting  and  ventilating  said  armory,  and  the  heating,  lighting, 
water  supply  and  telephone  service  in  and  for  said  armory  and  the  utensils, 
means,  materials  and  supplies  necessary  and  required  for  the  care,  proper 
keeping,  maintenance,  repair  and  preservation  of  the  arms,  uniforms, 
harness,  wagons,  equipments,  books,  papers,  records  and  furniture  used 
and  kept  by  such  organization  in  said  armory  and  the  camp  stools,  chairs, 
desks,  cases,  and  the  tools,  appliances,  facilities  and  furnishings  necessary 
for  and  required  in  such  armory  and  the  expense  of  repairing,  renewing, 
replacing  or  maintaining  pavement  of  streets  or  gutters,  curbing, 
flagging  of  sidewalks,  fences,  sewers  and  water  pipes  and  their  con- 
nections in,  on  or  connected  with  the  site  apon  which  an  armory  is  lo- 
cated. The  expenses  above  enumerated  in  the  amount  approved  as  herein 
provided  shall  be  deemed  the  cost  of  maintenance  within  the  provisions 
of  this  chapter.  An  item  of  expense  estimated  and  approved  may  be 
transferred  to  be  used  in  payment  of  other  items  of  expense  above  specified 
upon  the  authority  or  direction  of  the  officer  approving  such  estimate. 
Such  estimate  when  and  as  approved  shall  be  filed  by  the  approving  officer 
as  follows:  One  copy  with  the  officer  approving  the  same;  one  with  the 
army  commission ;  one  with  the  treasurer  of  the  comity  in  which  the  armory 
is  located  and  one  at  the  armory.  The  amounts  included  in  such  estimate 
and  appropriated  as  by  this  chapter  required  shall  be  expended  upon 
the  requisition  of  the  officer  in  charge  and  control  of  the  armory  as  fol- 
lows :  Expenditures  not  exceeding  one  hundred  dollars,  upon  the  approval 
of  the  county  treasurer  of  the  county  having  custody  of  the  funds  to  be 
disbursed  thereunder;  expenditures  exceeding  one  hundred  dollars  and 
not  exceeding  five  hundred  dollars,  upon  the  requisition  of  the  officer  in 
charge  and  control  of  said  armory,  accompanied  with  written  proposals 
for  furnishing  the  articles,  materials  or  property  or  performing  the  work 
required  from  at  least  two  responsible  parties,  upon  receiving  which  said 
treasurer  shall  purchase  such  articles,  materials  or  property  from,  or 
cause  such  work  to  be  performed  by,  the  lowest  responsible  bidder;  ex- 
penditures exceeding  five  hundred  dollars,  apon  the  requisition  of  the 
officer  in  charge  and  control  of  said  armory  as  follows:  Said  county 
treasurer  shall  publicly  advertise  for  ten  days  for  sealed  proposals  for 
furnishing  the  articles,  materials  or  property  or  performing  the  work 
required;  such  proposals  shall  be  publicly  opened  by  the  county  treasurer 
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at  the  place,  day  and  hour  designated  in  such  advertisement  and  said 
county  treasurer  shall  contract  with  the  lowest  responsible  bidder  to  fur- 
nish such  articles,  materials  or  property  or  to  perform  the  work  required. 
No  payment  shall  be  made  from  the  moneys  aforesaid  except  upon  the 
approval  in  writing  of  the  officer  making  the  requisition.  Copies  of  all 
proposals  and  contracts  made  under  the  authority  hereby  conferred  shall 
be  filed  in  the  office  of  the  county  treasurer.  The  county  treasurer  is 
authorized  and  directed,  whenever  in  his  opinion  it  shall  be  to  the  interest 
of  the  brigade  district,  to  require  a  party  who  shall  agree  or  contract  to 
famish  any  articles,  materials  or  property  or  to  perform  any  work  to  give 
a  bond  to  the  people  of  the  state  of  New  York  in  such  sum  and  with  such 
surety  as  he  shall  direct,  conditioned  for  the  faithful  performance  of  such 
agreement  or  contract.  In  case  of  default,  such  bond  shall  be  prosecuted 
by  the  attorney-general  and  all  moneys  recovered  shall  be  paid  to  the 
said  county  treasurer,  who  shall  place  said  moneys  to  the  credit  of  the 
corporation,  organization,  person  or  fund  damaged  or  injured.  The  county 
treasurer  of  such  county  shall,  on  the  first  day  of  September  in  each  year, 
file  with  the  armory  commission  a  report  in  detail  showing  the  amounts 
paid  or  contracted  to  be  paid  during  the  preceding  fiscal  year  for  or  on 
account  of  each  armory  located  in  said  county  and  specifying  the  balance 
remaining  in  his  hands  of  the  moneys  appropriated  for  said  fiscal  year, 
including  the  accumulated  interest  thereon  which  will  not  be  required 
to  meet  outstanding  obligations  contracted  during  said  fiscal  year,  which 
balance  shall  become  a  portion  of  the  maintenance  fund  of  such  armory  for 
the  fiscal  year  beginning  July  first  following.  The  first  report  required 
hereunder  shall  be  made  on  the  first  day  of  September,  nineteen  hundred 
and  fifteen,  and  shall  include  all  amounts  received,  paid  out  or  contracted 
for  from  the  first  day  of  January,  nineteen  hundred  and  fourteen,  to  and 
including  the  thirtieth  day  of  June,  nineteen  hundred  and  fifteen,  and 
shall  show  the  balance  remaining  in  his  hands  of  the  moneys  appropriated 
for  said  period  including  the  accumulated  interest  thereon  which  will  not 
be  required  to  meet  outstanding  obligations  contracted  during  said  period. 
(Amended  ly  L.  1913,  ch.  558,  and  L.  1915,  ch.  290,  in  effect  Apr.  14, 
1915.) 

§  19S.  Inventory  of  property  and  accountability  therefor. — Every  officer 
in  charge  and  control  of  an  armory  on  the  first  day  of  September  in  each 
year  in  the  manner  and  form  prescribed  by  the  armory  commission  or 
armory  board  shall  make  and  file  an  inventory  and  account  of  all  property 
supplied  by  a  city,  county  or  brigade  district  in  his  custody  on  the  thirty- 
first  day  of  August,  and  of  all  property  received,  expended,  lost  or  de- 
stroyed during  the  preceding  year.  In  the  city  of  New  York  such  in- 
ventory shall  be  filed  with  the  armory  board.  For  armories  outside  the 
city  of  New  York  it  shall  be  filed  with  the  armory  commission.  Access 
to  armories  for  the  purpose  of  verifying  the  inventories  and  returns  re- 
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quired  to  be  filed  by  this  section  may  be  bad  at  all  proper  times  by  duly 
authorized  representatives  of  the  armory  commission  or  the  armory  board. 
Every  officer  in  charge  and  control  of  an  armory  shall  be  personally 
responsible  for  the  care  and  maintenance  of  such  armory  and  for  all  city, 
county  and  brigade  district  property  contained  therein;  and  no  such 
officer  shall  be  relieved  of  such  property  or  responsibility,  except  such  re- 
sponsible officer  make  application  for  such  relief  and  furnish  to  the  armory 
commission  or  armory  board  satisfactory  proof  of  the  proper  expenditure 
of  such  property  or  the  unavoidable  loss  or  destruction  thereof,  and  the 
said  armory  commission  or  armory  board  may  thereupon  relieve  said  officer 
from  said  responsibility.  (Amended  by  L.  1913,  ch.  558,  and  L.  1915,  ch. 
290,  in  effect  Apr.  14,  1915.) 

§  196.  Disposal  of  useless  property- — Whenever  property  furnished  to 
an  armory  by  a  county,  a  brigade  district  or  by  the  city  of  New  York 
shall  become  obsolete,  useless  or  superfluous,  the  armory  commission  or 
armory  board,  as  the  case  may  be,  may  cause  the  same  to  be  sold  at  public 
or  private  sale  for  the  best  price  obtainable.  The  moneys  derived  from 
the  sale  thereof  in  the  case  of  a  county  or  brigade  district  shall  be  paid 
to  tbe  county  treasurer  of  the  county  in  which  the  armory  is  located  from 
which  the  property  sold  was  taken,  to  the  credit  of  the  maintenance  fund 
of  such  armory,  to  be  accounted  for  by  him  as  provided  by  section  one 
hundred  and  ninety-three  of  this  chapter,  and  in  case  of  the  city  of  New 
York  it  shall  be  paid  to  the  chamberlain  of  such  city,  to  the  credit  of  the 
armory  board.  {Added  by  L.  1913,  ch.  558,  and  amended  by  L.  1915,  ck. 
290,  in  effect  Apr.  14,  1915.) 

§  210.  Fay. — Each  officer  and  enlisted  man  ordered  for  duty  by  the 
governor  or  under  his  authority  by  the  major-general  or  the  commanding 
officer  of  the  naval  militia  shall  receive  the  pay  herein  specified  for  every 
day  actually  on  duty  except  when  so  ordered  for  inspection,  muster,  small 
arms  practice,  parade  or  reveiw  or  field  service  not  extending  beyond  one 
day;  a  private  or  a  second-class  private,  a  musician  or  a  trumpeter,  one 
dollar  and  twenty-five  cents;  a  first-class  private  or  wagoner,  one  dollar 
and  thirty-five  cents;  a  corporal,  an  artificer,  a  farrier,  a  blacksmith,  a 
saddler,  a  fireman  of  coast  artillery,  one  dollar  and  forty  cents ;  a  color 
sergeant,  a  sergeant,  a  cook,  a  mechanic,  a  stable  sergeant,  an  electrician 
sergeant  second  class,  master  gunner,  one  dollar  and  sixty  cents;  a  first 
sergeant,  a  first  class  sergeant,  a  drum  major,  a  chief  or  principal  musician, 
an  ordnance  sergeant,  a  post  or  regimental  commissary  sergeant,  a  post, 
regimental,  battalion  or  company  quartermaster  sergeant,  a  regimental  or 
battalion  or  squadron  sergeant  major,  sergeant  major  senior  or  junior 
grade,  coast  artillery,  a  sergeant  of  signal  corps,  an  electrician  sergeant 
first  class,  an  engineer  coast  artillery,  a  chief  trumpeter,  two  dollars;  a 
first  class  sergeant  signal  corps,  a  master  signal  electrician,  a  master  elec- 
trician, a  chief  mechanic,  two  dollars  and  twenty-five  cents.    Enlisted  men 
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of  the  quartermaster  corps  shall  receive  the  same  pay  as  enlisted  men  of 
corresponding  grades  in  the  signal  corps.  Classified  and  rated  enlisted 
men  shall  receive  such  extra  daily  allowance  as  may  be  fixed  by  the  gov- 
ernor. A  non-commissioned  officer  performing  the  duties  of  a  grade 
higher  than  his  own  shall  receive  the  pay  of  such  higher  grade ;  a  private 
acting  as  a  non-commissioned  officer  shall  receive  the  pay  of  the  grade  in 
which  he  is  acting;  each  enlisted  mam  who  has  served  a  full  term  of  en- 
listment shall  be  entitled  to  additional  pay  at  the  rate  of  twenty-five  cents 
per  day  during  the  second  five  years  of  his  service  and  a  further  addition 
of  twenty-five  cents  per  day  for  each  succeeding  five  years  of  service;  men 
of  the  naval  militia  shall  be  paid  according  to  their  assimilated  grade  with 
those  of  the  land  forces  herein  set  forth.  All  commissioned  officers  shall 
be  entitled  to  and  shall  receive  the  same  pay  and  allowances  as  commis- 
sioned officers  of  the  army  or  navy  of  the  United  States  of  equal  grade  and 
term  of  service.  A  veterinarian  shall  receive  the  pay  and  allowances 
of  a  second  lieutenant  of  cavalry.  Each  officer  and  enlisted  man  mounted 
and  equipped  shall  be  paid  a  reasonable  compensation  per  day  for  each 
horse  actually  used  by  him.  (Amended  by  L.  1909,  ch.  308,  L.  1912,  ch. 
278  and  L.  1915,  ch.  313,  in  effect  Apr.  14,  1915.) 

§  212.  Fay  of  officers  serving  on  boards,  commissions  and  courts. — Mem- 
bers of  boards  and  commissions  created  by  this  chapter,  and  all  officers,  ex- 
cept officers  on  the  reserve  list  detailed  to  serve  on  any  board  or  commis- 
sion ordered  by  the  governor,  or  under  his  authority  by  the  major  gen- 
eral, or  the  commanding  officer  of  the  naval  militia,  or  on  any  court  of  in- 
quiry, court-martial  or  delinquency  court,  ordered  by  proper  authority  in 
pursuance  of  any  provision  of  this  chapter,  shall  be  paid  for  each  day 
actually  employed  in  such  board,  commission,  or  court,  or  engaged  in  the 
business  thereof,  or  in  traveling  to  and  from  the  same.  Detailed  mem- 
bers of  the  militia  council  shall  not  receive  pay  for  service  on  such  council, 
but  shall  receive  their  actual  and  necessary  expenses  for  travel,  subsist- 
ence and  quarters  in  attending  meetings  of  the  council.  Except  for 
members  of  boards  and  commissions  created  by  this  chapter,  the  sum  in  no 
case  shall  exceed  ten  days'  pay  and  actual  traveling  expenses  and  sub- 
sistence, unless,  upon  application  of  the  judge-advocate  of  a  court-martial 
or  the  presiding  officer  of  a  delinquency  court,  or  the  presiding  officer  of 
the  board,  the  officer  appointing  the  court  or  board  has  authorized  such 
court  or  board  to  sit  for  a  longer  period,  or  in  case  of  such  delinquency 
court,  the  governor  or  the  officer  ordering  such  court,  has  authorized  such 
court  to  sit  for  a  longer  period  than  ten  days.  An  officer  detailed  to 
serve  on  a  delinquency  court  for  the  trial  of  enlisted  men  shall  be  paid 
for  each  day  actually  employed  therein,  engaged  in  the  business  thereof, 
or  in  traveling  to  and  from  the  same,  and  traveling  expenses  and  sub- 
sistence when  such  court  shall  be  held  at  a  place  other  than  the  city  or 
town  of  his  residence.    An  officer  to  whom  a  warrant  for  the  collection 
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of  fines,  dues  or  penalties  under  the  sentence  of  a  military  court  is  de- 
livered shall  be  paid  by  retaining  to  bis  own  use,  twenty-five  per  centum 
of  the  fines,  dues  or  penalties  collected  by  him.  Said  percentage  shall 
be  taxed  by  the  officer  ww^ing  the  warrant  and  indorsed  thereon  and 
added  to  the  amount  collectible  to  satisfy  the  sentence  of  the  court.  In 
addition  to  this  percentage  a  marshal  of  a  military  court  shall  be  paid  two 
dollars  for  each  day  actually  employed  in  the  execution  of  the  duties  re- 
quired of  him  and  mileage  or  actual  necessary  traveling  expenses  while 
engaged  in  executing  any  process  or  mandate  of  a  military  court.  Mileage 
shall  be  computed  at  the  rate  of  ten  cents  for  each  mile  necessarily 
traveled  going  and  returning  to  serve  any  process  or  mandate  of  a  military 
court,  the  distance  to  be  computed  from  the  place  where  it  is  served  to  the 
place  where  it  is  returnable.  [Amended  by  L.  1913,  eft.  68,  and  L.  1915, 
eft.  453,  in  effect  Apr.  28,  1915.) 

§  216.  Allowances  for  military  organisations ;  military  fund. — On  the 
certificate  of  the  adjutant  general  of  the  state  the  comptroller  shall  an- 
nually draw  his  warrant  in  favor  of  each  county  treasurer  specified  in 
such  certificates,  for  the  organizations  of  the  active  militia  mentioned 
therein  as  follows:  Fifteen  hundred  dollars  for  each  battalion  of  the 
corps  of  engineers;  seven  hundred  and  fifty  dollars  for  each  regiment  of 
infantry  and  field  artillery;  five  hundred  dollars  for  the  headquarters 
of  a  battalion  of  signal  corps;  twenty-five  hundred  dollars  for  each  battery; 
fifteen  hundred  dollars  for  each  troop,  and  one  thousand  dollars  for  each 
company  of  signal  corps  field  hospital  and  ambulance  company,  to  be  ex- 
pended for  mounted  drills  and  parades,  and  for  the  feed  and  shoeing  of 
horses  in  the  service  of  the  state;  two  hundred  and  fifty  dollars  for  each 
company  of  signal  corps,  field  hospital,  ambulance  company,  separate 
troop,  battery,  company  or  divison;  and  for  each  regiment,  battalion  and 
squadron  not  part  of  a  regiment,  company  or  signal  corps,  field  hospital, 
ambulance  company,  separate  troop,  battery,  company  and  division,  for 
the  purpose  of  defraying  other  necessary  military  expense,  a  sum  equal  to 
one  dollar  and  sixty  cents  for  each  of  its  enlisted  men  present  for  duty 
at  each  of  five  of  the  compulsory  drills  or  parades  required  in  this  chapter, 
which  sums,  together  with  the  fines  and  penalties  collected  from  delinquent 
enlisted  men,  shall  constitute  the  military  fund  of  such  regiment,  battalion 
or  squadron  not  part  of  a  regiment,  company  of  signal  corps,  field  hos- 
pital, ambulance  company,  separate  troop,  battery,  company  or  division. 
When  the  amount  of  one  dollar  and  sixty  cents  is  allowed  for  enlisted  men 
serving  in  a  headquarters  company,  a  machine  gun  company  or  a  supply 
company  of  a  regiment,  such-amount  together  with  the  fines  and  penalties 
collected  from  such  enlisted  men  shall  form  part  of  and  be  administered 
as  part  of  the  military  fund  of  the  regiment  of  which  such  company  is  a 
part.  For  the  purposes  of  allowances  granted  in  this  section  the  corps  of 
engineers  and  officers  and  enlisted  men  of  the  coast  artillery  corps  serving  in 
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an  artillery  district  shall  each  be  considered  a  regiment  and  enlisted  men 
of  any  corps  or  department  attached  to  or  assigned  to  duty  with  any 
organization,  corps  or  artillery  district  shall  be  considered  as  enlisted 
men  of  such  organization,  corps  or  artillery  district.    Separate  troops, 
batteries,  companies  and  divisions,  if  organized  into  squadrons,  battalions 
or  regiments,  shall  thereby  not  be  deprived  of  the  allowances  granted  each 
in  this  section.    Muster  and  inspection  when  ordered  shall  be  counted  as 
one  of  the  five  compulsory  parades  required  to  obtain  the  annual  allow- 
ance.    (Amended  by  L.  1911,  ch.  101,  L.  1912,  ch.  56,  L.  1913,  ch.  568, 
and  L.  1915,  ch.  444,  in  effect  Apr.  28, 1915.) 

§  246.  Oaths. — An  oath  authorized  or  required  by  this  chapter  or  the 
regulations  issued  thereunder  or  the  statutes  or  regulations  governing  the 
United  States  army  or  navy  or  organized  militia  may  be  taken,  except  in 
the  cases  where  other  provision  is  expressly  made  in  this  chapter,  before 
the  following  persons  who  are  authorized  to  administer  the  same  within 
and  without  the  state,  namely :  Officers  of  the  national  guard  of  or  above 
the  grade  of  captain  When  such  oath  is  authorized  or  required  in  a  matter 
pertaining  to  the  national  guard,  and  officers  of  the  naval  militia  of  or 
above  the  grade  of  lieutenant  when  such  oath  is  authorized  or  required 
in  a  matter  pertaining  to  the  naval  militia,  except  officers  of  both  land  and 
naval  forces  on  the  reserve  and  retired  list  while  unassigned  to  duty. 
(Added  by  L.  1911,  ch.  103,  and  amended  by  L.  1915,  ch.  178,  in  effect 
Apr.  3,  1915.) 

§  252.    Formation  of  associations;  by-laws. — The  officers  of  any  regi- 
ment or  battalion  or  squadron  not  a  part  of  a  regiment,  the  officers  of  the 
corps  of  engineers  serving  with  the  engineer  troops,  and  the  officers  of 
the  coast  artillery  corps  serving  in  the  same  artillery  district,  and  the 
Members  of  any  squadron,  troop,  battery,  company,  division,  company 
of  signal  corps,  field  hospital,  ambulance  company  or  detachment  of  hos- 
pital corps,  may  organize  themselves  into  an  association  of  which  the  com- 
toanding  officer  shall  be  president;  provided,  however,  that  such  associa- 
tions shall  by  an  affirmative  vote  of  two-thirds  of  all  their  members  adopt 
by-laws,  rules  and  regulations  not  inconsistent  with  this  chapter,  and 
which  shall  conform  to  the  system  prescribed  in  general  regulations,  and 
be  submitted   to  the   major-general  or  the   commanding  officer  of   the 
naval  militia,  as  the  case  may  be,  for  his  approval;  and  which  by-laws 
shall  provide  that  the  treasurer  of  such  association  shall  furnish  proper 
security  for  the  faithful  performance  of  his  duties;  that  all  funds  of  the 
association  shall  be  kept  in  a  bank  of  deposit  in  a  separate  account  in 
the  name  of  the  association ;  that  checks  upon  such  funds  shall  be  signed 
both  by  the  treasurer  and  the  commanding  officer  of  such  association ;  and 
that  the  books  and  accounts  of  such  association  shall  at  all  times  be  open 
to  the  inspection  of  any  official  whose  duty  it  is  to  inspect  the  organized 
militia  of  the  state  or  of  any  member  of  the  association.    Such  by-laws 
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may  contain  auch  other  provisions  as  are  not  inconsistent  with  the  limita- 
tions herein  set  forth,  and  when  approved  by  the  major-general  or  the 
commanding  officer  of  the  naval  militia,  as  the  case  may  be,  such  by- 
laws, rules  and  regulations  shall  be  binding  upon  all  commissioned  officers 
and  enlisted  men  therein;  but  they  may  be  altered  in  the  manner  pro- 
vided for  their  adoption  from  time  to  time  as  may  be  found  necessary, 
provided,  however,  that  the  essential  provisions  hereinabove  set  forth  shall 
in  no  case  be  omitted  or  qualified.  Every  association  already  formed 
which  has  not  adopted  by-laws  under  the  regulations  and  limitations 
hereinabove  set  forth;  and  every  association  heretofore  formed  which 
has  adopted  by-laws  that  do  not  contain  the  essential  requirements  herein- 
above set  forth,  shall  adopt  revised  by-laws  containing  such  requirements 
and  submit  the  same  for  approval  to  their  respective  commanding  officers 
as  above  set  forth.  A  troop  or  squadron  of  cavalry  which  has  formed  an 
association  under  this  section  shall,  upon  becoming  part  of  a  regiment, 
have  the  right  upon  the  application  of  a  majority  of  the  members  of  the 
field  and  staff  or  non  commissioned  staff  or  hospital  corps  or  troop  or 
troops  of  the  same  regiment  permanently  quartered  in  the  armory  of  that 
squadron  to  extend  the  membership  of  such  association  by  a  majority 
vote  of  its  members  bo  as  to  embrace  such  members  of  such  field  and  staff 
or  non-commissioned  staff  or  hospital  corps  or  troop  or  troops,  who  shall 
when  such  extensions  are  made  and  while  so  quartered  become  and  be 
members  of  such  association  for  all  purposes.  (Amended  by  L.  1909,  ch. 
311,  L.  1911,  ch.  104,  L.  1913,  ch.  273,  and  L.  1915,  ch.  187,  in  effect  Apr. 
3,  1915.) 

MUX. 
Sales  to  licensed  gatherers;  Agricultural  L.,  ||  65-69. 


Adoption;  Domeitio  Relation*  I.,  If  110-116.  Employment,  Labor  L.,  ||  161,  161a. 
See  Committee!.  Placing  (or  adoption  by  benevolent  corporations,  see  Benevolent 
Order  I.,  If  13,  13. 

MONROE  COUNTY. 

Registration  of  dogs;   Connty  L.,  |   132a. 

MORRISVULE. 

See  State  school  of  agriculture. 

MORTGAGE  FORECLOSURE. 
Code  of  Civil  Procedure. 
§  1633.     Disposition  of  surplus;  duties  of  officer  making  tale. — If  there 
is  any  surplus  of  the  proceeds  of  the  sale,  after  paying  the  expenses  of  the 
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sale,  and  satisfying  the  mortgage  debt  and  the  costs  of  the  action,  it  must 
be  paid  into  court,  for  the  use  of  the  person  or  persons  entitled  thereto.  If 
any  part  of  the  surplus  remains  in  court  for  the  period  of  three  months, 
the  court  must,  if  no  application  has  been  made  therefor,  and  may  if  an 
application  therefor  is  pending,  direct  it  to  be  invested  at  interest,  for 
the  benefit  of  the  person  or  persons  entitled  thereto,  to  be  paid  upon  the 
direction  of  the  court.  Within  thirty  days  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  purchaser,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk  within  said 
thirty  days,  the  officer  making  the  sale  must  file  with  the  clerk  his  report 
under  oath  of  the  disposition  of  the  proceeds  of  the  sale,  accompanied  by 
the  vouchers  of  the  persons  to  whom  payments  were  ordered  to  be  made. 
"Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed 
of  as  prescribed  in  article  third  of  title  four  of  chapter  eighteen  of  this 
act,  is  sold  in  an  action  or  special  proceeding,  or  otherwise,  to  satisfy  a 
mortgage  or  other  lien  thereupon,  which  accrued  during  the  decedent's  life- 
time, the  surplus  money  must  be  paid  into  the  surrogate's  court  having 
jurisdiction  to  issue  letters  testamentary  or  of  administration  upon  the 
estate  of  the  decedent,  in  the  following  cases : 

1.  Where  eighteen  months  have  not  elapsed  since  the  date  when  letters 
testamentary  or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  accounts  of  such 
executor  or  administrator  has  been  commenced  within  eighteen  months 
from  the  date  of  the  issue  of  such  letters  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have  not 
elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may  be  paid 
out  to  the  executor  or  administrator  of  the  decedent,  as  directed  by  an 
order  of  the  surrogate's  court,  to  be  accounted  for  by  him  upon  the  judicial 
settlement  of  his  accounts;  or,  in  a  special  proceeding  brought  for  that 
purpose  in  the  surrogate's  court,  an  order  may  be  entered  directing  distri- 
bution to  the  persons  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administration  were  first  issued  upon  the 
estate  of  the  decedent,  or,  in  case  no  such  letters  have  been  issued,  and  two 
years  have  elapsed  since  the  death  of  the  decedent.  (Amended  by  L.  1915, 
ch.  643,  in  effect  May  14,  1915.) 

§  2406.  limitation  of  last  four  sections. — The  last  four  sections  do  not 
apply  to  surplus  money,  arising  upon  the  sale  of  real  property,  of  which 
a  decedent  died  seized,  where  letters  testamentary  or  letters  of  adminis- 
tration, upon  the  decedent's  estate,  were,  within  two  years  before  the  sale, 
issued  from  a  surrogate's  court  within  the  state,  having  jurisdiction  to  is- 
sue them.     (Amended  by  L.  1915,  ch.  626,  in  effect  May  14,  1915.) 
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Cross-references. 
MOTOR  BOATS. 
Sound  exhaust.  Penal  L,  1  1500a. 

MOTOR  VEHICLES. 
Lights;  Highway  L.,  |  328a.    Registration  fees;  Highway  L.,  |  238  snM.  6. 

MTTHTCIPAL  COURT  OF  HEW  TORE. 
Revision  of  Law,  see  Wow  York. 

NASSAU  COUNTY. 

X.  1615,  oh.  431 — An  act  providing  requirements  la  the  preparation  of  assessment 
rolls  la  the  oonnty  of  Mauan,  and  prorlding  for  the  collection  of  taxes  la  such 
county. 
Omitted  as  local. 


NAVIGATION  LAW— NEGLIGENCE.  377 

L.  1915,  ch.  402.  Lake  George;  deposit  of  dead  animals.  §  52. 

NAVIGATION  LAW. 

(L.  1909,  ch.  42.) 

§  52.  Deposit  of  dead  animals  and  xjtftinff  in  Lake  George  prohibited. — 
No  person  or  persons  shall  drain,  deposit  or  cast  any  dead  animal,  carrion, 
offal,  excrement,  garbage  or  other  putrid  or  offensive  matter  into  the 
waters  of  Lake  George  or  Schroon  lake  in  this  state;  nor  moor  nor  store 
logs  or  rafts  in  any  bay  of  or  inlet  to  such  lakes.  This  section  shall  not 
be  construed  to  prevent  the  deposit  of  the  usual  waste  or  drainage  from 
factories,  or  the  storage  of  logs  or  rafts  by  adjacent  owners  in  front  of 
their  own  uplands,  or  the  rafting  or  floating  of  logs  through  Schroon  lake 
in  the  usual  manner,  or  the  erection  of  booms  prior  to  the  twentieth  day 
of  June  in  each  year  to  secure  and  prevent  the  separation  of  logs  in 
such  lake  for  such  time  as  is  required  to  float  them  through  the  outlet  in 
such  manner  as  not  to  interfere  with  its  navigation  by  any  party  employ- 
ing steamboats  to  carry  freight  or  passengers.  Logs  or  timber  or  lumber 
of  any  kind  shall  not  be  moored  or  stored  or  rafted  or  floated  through 
the  waters  of  Lake  George  at  any  time  from  the  first  day  of  July  until 
the  first  day  of  October  of  any  year.  All  rafts  of  logs  or  timber  or  lumber 
and  all  logs  or  timber  or  lumber  rafted  or  intended  to  be  rafted, or  floated 
through  the  waters  of  Lake  George  during  the  remainder  of  any  year  shall 
be  so  secured  and  fastened  together  that  the  same  shall  not  separate,  and 
each  such  log  or  piece  of  lumber  or  timber  shall  be  clearly  marked  to 
identify  the  owner.  Every  person  violating  any  provision  of  this  section 
shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  of  one  hundred 
dollars,  or  by  imprisonment  in  a  penitentiary  or  county  jail  for  not  more 
than  two  months,  or  by  both,  in  the  discretion  of  the  court  for  each  offense, 
and  the  district  attorney  of  the  county  in  which  the  offense  is  committed 
or  exists,  is  authorized  and  directed  to  prosecute  the  offender  or  offenders 
hereunder  and  directed  to  pay  the  fine  or  fines  collected  to  the  treasurer 
of  the  county  in  which  the  offense  is  committed  or  exists  to  be  applied  in 
reduction  of  the  annual  county  taxes.  The  owner  of  any  log  or  logs  or 
timber  or  lumber  at  large  in  the  waters  of  Lake  George,  shall  also  be 
liable  to  a  penalty  of  five  dollars  for  each  log  or  piece  of  timber  or  lumber 
so  found  at  large,  and  the  said  penalty  may  be  sued  for  and  recovered  by 
any  person  finding  such  log  or  logs  or  lumber  or  timber  so  at  large,  to- 
gether with  the  costs  of  the  action,  such  penalty  to  belong  to  the  person 
bringing  the  action.  (Amended  by  L.  1915,  ch.  402,  in  effect  Apr.  28, 
1915.) 

NEGLIGENCE. 
Code  of  Civil  Procedure. 

§  1902.  Action  for  causing  death  by  negligence,  et  cetera. — The  exe- 
cutor or  administrator  duly  appointed  in  this  state,  or  in  any  other  state, 


378  NEGLIGENCE 

Code  C1t.  Pro.  1 1803.        Distribution  of  damages  recovered.  L.  1915,  ch.  641. 

territory  or  district  of  the  United  States,  or  in  any  foreign  country,*  of  a 
decedent  who  has  left  him  or  her  surviving  a  husband,  wife,  or  next  of  kin, 
may  maintain  an  action  to  recover  damages  for  a  wrongful  act,  neglect  or 
default,  by  which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action  in  favor 
of  the  decedent  by  reason  thereof  if  death  had  not  ensued.  Such  an 
action  must  be  commenced  within  two  years  after  the  decedent's  death. 
When  the  husband,  wife  or  next  of  kin,  do  not  participate  in  the  estate 
of  decedent,  under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such  husband, 
wife  or  next  of  kin  shall  be  entitled  to  have  an  administrator  appointed  for 
the  purpose  of  prosecuting  such  action  for  their  benefit.  (Amended  by 
L.  1915,  eft.  620,  in  effect  Sept.  1, 1915.) 

§  1803.  Distribution  of  damages  recovered. — The  damages  recovered  in 
an  action,  brought  as  prescribed  in  the  last  section,  or  obtained  through 
settlement  without  action,  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin ;  and,  when  they  are  collected,  they  must 
be  distributed  by  the  plaintiff,  or  representative,  as  if  they  were  unbe- 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debts,  and  ex- 
penses of  administration;  subject,  however,  to  the  following  provisions, 
to  wit: 

1.  In  ease  the  decedent  shall  have  left  him  surviving  a  wife,  or  a  hus- 
band, but  no  children,  the  damages  recovered  shall  be  for  the  sole  benefit 
of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue,  but 
leaves  a  mother,  and  a  father  who  has  abandoned  him,  or  who  has  left 
the  maintenance  and  support  of  their  child  to  the  mother,  the  damages  or 
recovery  shall  be  for  the  sole  benefit  of  such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or  father,  or 
having  left  a  father  entitled  to  recovery,  who  dies  prior  to  the  recovery  or 
verdiet,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of  the  mother 
if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  reasonable 
funeral  expenses  of  the  decedent,  and  the  commissions  of  the  plaintiff  or 
representative,  upon  the  residue  may  be  fixed  by  the  surrogate,  upon 
notice,  given  in  such  a  manner  and  to  such  persons,  as  the  surrogate 
deems  proper  or  upon  the  judicial  settlement  of  the  account  of  the  plaintiff, 
or  representative,  and  may  be  deducted  from  the  recovery.  (Amended 
by  L,  1915,  eft.  641,  in  effect  Sept.  1,  1915.) 

*  So  in  original. 
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Indorsements;  holders  In  due  course.  if  89,62,91. 

NEGOTIABLE  IN8TETTHEHTS  LAW. 

(L.  1909,  ch.  43.) 

§  39.    Liability  of  person  signing  as  agent 

Vote  of  religious  corporation;  indorsement  by  officers;  when  no  personal  liability. 
—Where  the  name  of  a  religiouB  corporation  indorsed  upon  its  promisory  note 
is  followed  by  the  names  of  its  president  and  treasurer,  the  words  "finance  com- 
mittee" and  the  names  of  the  persons  constituting  such  committee,  the  indorsement 
comes  within  the  protection  of  this  section  and  negatives  any  personal  liability 
on  the  part  of  the  individual  signers.  Chelsea  Exchange  Bank  v.  First  U.  P. 
Church  (1916),  89  Misc.  616,  152  N.  T.  Supp.  201. 

§  62.    Indorsement  must  be  of  entire  instrument. 

Obligation  on  promisory  note  single. — In  an  action  at  law  based  upon  a  promissory 
note  the  obligation  of  the  defendant  is  single  and  cannot  be  divided  into  parts. 
Barkley  v.  Muller  (1914),  164  App.  Div.  351,  149  N.  T.  Supp.  620. 

§  91.    What  constitutes  a  holder  in  dne  course. 

Holder  in  due  course  of  corporate  bonds. — Where  unmatured  corporate  bonds 
payable  to  bearer  were  delivered  as  collateral  security  for  an  Indebtedness  to  the 
pledgee  who  in  breach  of  faith  negotiated  them,  purchasers  who  accepted  them 
in  good  faith  and  for  value  and  in  reliance  upon  the  pledgee's  statement  that  he 
was  the  owner  thereof,  and  without  sufficient  notice  of  the  facts  to  put  them 
upon  inquiry  as  to  any  defect  in  the  title,  are,  under  sections  91-96  of  the 
Negotiable  Instruments  Law,  holders  in  due  course,  and  take  the  bondB  free  from 
any  defect  of  title  of  prior  parties  and  from  any  defense  available  to  prior  parties 
among  themselves.  Interboro  Brewing  Co.  v.  Doyle  (1915),  166  App.  Div.  646, 
151  N.  T.  Supp.  326. 

Holder  in  due  oourse;  use  by  agent  of  note  of  his  principal  to  pay  his  own  debt. — 
In  an  action  on  a  promissory  note  made  by  the  defendant  to  his  own  order  and 
indorsed  by  him,  it  appeared  that  the  note  in  Buit  with  others  had  been  delivered 
by  the  defendant,  a  prospective  underwriter,  to  one  F.,  a  promoter,  for  the  purpose 
of  having  them  discounted,  and  that  the  plaintiff,  with  knowledge  of  these  facts, 
took  the  note  in  question  from  F.  in  payment  of  services  rendered  and  to  be 
rendered  to  said  F.,  individually.  Evidence  examined,  and  held,  insufficient  to 
establish  that  plaintiff  was  the  holder  of  the  note  in  good  faith  and  without  notice 
of  any  infirmity,  within  the  meaning  of  sections  91  and  95  of  the  Negotiable 
Instruments  Law.    Coffin  v.  Tevis  (1914),  164  App.  Div.  814,  149  N.  T.  Supp.  986. 

Holder  for  value;  when  bank  upon  discounting  note  becomes  holder  for  value; 
effect  of  payment  upon  general  account — The  mere  placing  of  the  amount  of  the 
discount  of  a  negotiable  instrument  to  the  credit  of  a  customer  does  not  make 
the  bank  a  holder  of  the  Instrument  for  value.  But  where  the  Bum  deposited  has 
subsequently  been  checked  out,  then  value  passes  and  the  bank  becomes  a  bona  fide 
bolder  for  value,  although  the  customer  by  subsequent  deposits  has  maintained 
an  account  in  excess  of  the  amount  of  the  note.  This  because  of  the  rule  that 
where  a  payment  is  made  upon  general  account,  with  no  discretion  as  to  its  ap- 
plication, the  law  applies  it  to  the  oldest  items;  that  is,  the  first  debits  are  to  be 
charged  against  the  first  credits.  Merchants  National  Bank  v.  Santa  Maria  Sugar 
Co.  (1914),  162  App.  Div.  248,  147  N.  T.  Supp.  498. 

Hotice  of  infirmity  or  defect  in  title  of  person  negotiating  note. — Where  in  an 
action  against  the  maker  of  a  promissory  note,  it  appears  that  the  plaintiffs 
assignor  had  given  value  for  the  note,  without  notice  of  any  arrangement  between 
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Iders  In  due  course;  general  Indorser. 

hat.  the  note  had  been  executed  nnder  G.'s  promise  to 
par  the  proceed!  to  the  maker  for  his  use,  plaintiff  la 
i  the  jury  la  Battened  that  the  taking  of  the  note  In  ques- 
inted  to  bad  faith,  and  a  refusal  of  the  court  to  ao  charge 
loth  (1914),  164  Add.  Dlv.  817,  ISO  N.  Y.  Supp.  396. 

ler  in  due  coarse . 

lor  this  section  defense  of  usury  1b  not  available  In  an 
ite  brought  by  a  bona  fide  holder  In  due  course  for  value 
wer  A  Co.  v.  Behrend    (1915),  89  Mine.  391,  151  N.  Y. 

roTiilon*  of  tali  Kction,  the  rule  still  obtains  that  a 
ilch  Is  void  In  Its  Inception  because  of  usury  le  invalid 
en  lu  the  hands  of  a  holder  In  due  course.  This  la  true 
holders  who  are  not  within  the  protection  of  the  Federal 
s,  which  In  certain  respects  effected  an  amendment  of 
v.  Paine  (1915),  166  App.  Dlv.  9,  161  N.  Y.  Supp.  736. 

bolder  in  due  coarse, 
burden  of  proof. — Where  a  bond  pledged  as  collateral 
less  Is  negotiated,  the  holder,  under  sections  94  and  98 
ients  Law,  has  the  burden  of  proving  that  he  acquired  title 
l  Brewing  Co.  v.  Doyle   (1916),  165  App.  Dlv.  646,  151 


acceptor. 

eck;    right  of  bank  to  subrogation. — Title   Guarantee   ft 

>,  214  N.  Y.  468. 

general  in  doner. 

hen  also  maker. — Although  every  Indorser  without  quail- 
lubsequent  holders  In  due  course  the  genuineness  of  the 

of  his  Indorsement,  aa  provided  in  this  section,  that 
en  the  Indorser  Is  also  the  maker,  for  In  such  case  he 
lulnenesa  of  his  own  contract  Sabine  r.  Paine  (1915), 
IT.  Supp.  736. 

dishonor  of  a  protested  note  to  the  Indorser  nit  liability 

and  Independent  of  the  .liability  of  the  maker,  and  the 
-ed  after  the  holder,  a  bank,  had  become  Insolvent  does 
liability.    Carnegie  Trust  Co.  v.  metier  (1915),  89  Misc. 

otlon  against  maker  and  Indorser. — The  cause  of  action 
tote  and  the  cause  of  action  against  the  indorser  may  at 
•  be  proceeded  upon  as  separate  actions  or  joined  In  one 
constitute  but  a  single  cause  of  action  but  because  the 
i  arise  out  of  the  same  transaction.  Carnegie  Trust  Co. 
.  404,  162  N.  Y.  Supp.  240. 

itation  not  required  to  charge  the  indorser. 
appears  that  it  waa  not  Intended  by  the  parties  to  a  note 
lould  be  primarily  liable  thereon  as  the  principal  debtor, 
Liters  and  lndorsers  alike,  should  stand  behind  the  note, 
Livery,"  it  is  not  necessary  in  order  to  charge  the  lndorsers 
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Promissory  notes;  checks.  §§  176,202,204,320-323. 

thereof  that  the  note  be  presented  for  payment  at  any  particular  time  or  place. 
Union  Bank  v.  Sullivan  (1915),  214  N.  T.  332. 

§  176.    When  sender  deemed  to  have  given  due  notice. 

When  notice  of  dishonor  not  "duly  addressed." — Where  the  evidence  shows  that 
a  notice  of  dishonor  of  a  promissory  note,  sent  to  an  address  other  than  the  one 
written  by  the  indorser  on  the  note,  was  never  received  by  the  indorser,  the  notice 
was  not  "duly  addressed"  within  the  meaning  of  this  section  and  the  indorser  is 
entitled  to  judgment  in  her  favor.  Century  Bank  v.  Breitbart  (1915),  89  Misc. 
308,  151  N.  Y.  Supp.  588. 

§  202.    Bights  of  party  who  discharges  instrument. 

Payment  to  indorsee. — Where  the  consideration  for  which  one  signed  a  check 
obtained  from  him  by  false  pretenses  never  passed  to  him,  the  one  bo  obtaining 
the  check  is  primarily  liable  to  an  indorsee;  and  payment  by  him  to  the  indorsee 
discharges  the  check  as  against  all  the  parties.  Josephsohn  v.  Gens  (1914),  86 
Misc.  372,  147  N.  Y.  Supp.  451. 

§  204.    Cancellation;  unintentional;  burden  of  proof. 

Application. — Some  time  after  the  making  of  a  note  by  the  president  of  a  bank 
which  was  indorsed  by  the  directors,  the  maker  and  the  indorsers,  with  one 
exception,  but  without  the  authority  or  knowledge  of  the  board  of  directors  of 
the  hank,  substituted  for  it  their  individual  notes  for  equal  sums  amounting  in 
the  aggregate  to  the  total  of  the  note  for  which  they  were  substituted.  It  was 
held,  that  the  substitution  of  the  individual  notes  for  such  note  was  unauthorized 
and,  therefore,  inoperative.    Union  Bank  v.  Sullivan  (1915),  214  N.  T.  332. 

§  320.    Promissory  note  defined. 

negotiable  promissory  note. — An  instrument  providing  that  "I  shall  pay  to  the 
order  of  the  American  Hoist  ft  Derrick  Co.  on  the  30th  day  of  August,  1911,  in 
the  City  of  New  York,  the  sum  of  Two  thousand  three  hundred  and  forty  ($2,340) 
dollars  currency,  for  amount  of  the  second  installment  agreed  on  of  a  crane  of 
their  manufacture  purchased  on  this  date,  according  to  specifications  of  their 
representative,  Mr.  H.  S.  Johannsen,"  dated  and  signed,  is  a  negotiable  promissory 
note  under  the  Negotiable  Instruments  Law.  Merchants  National  Bank  v.  Santa 
Maria  Sugar  Co.  (1914),  162  App.  Div.  248,  147  N.  T.  Supp.  498. 

§  321.    Check  defined. 

A  check  is  a  mere  order  on  a  bank  to  pay  from  the  depositor's  account  accord- 
ing to  the  instructions  therein  contained,  and  may  be  revoked  by  the  drawer  at 
any  time  before  payment  or  certification.  Mitchell  v.  Security  Bank  (1914),  85 
Misc.  360,  147  N.  Y.  Supp.  470. 

§  322.    Within  what  time  a  check  must  be  presented. 

A  notice  to  stop  payment  on  a  check  for  $196.76,  dated  December  21, 1910,  payable 
to  a  designated  person,  does  not  describe  with  sufficient  accuracy  a  check  for 
$196.75,  dated  December  23,  1910,  and  payable  to  bearer,  so  as  to  render  the  bank 
liable  to  the  drawer  for  paying  it.  Mitchell  v.  Security  Bank  (1914),  85  Misc. 
360,  147  N.  Y.  Supp.  470. 

§  323.    Certification  of  check;  effect  of. 

Certification  of  check;  discharge  of  drawer  thereby;  liabilities  of  bank  making 
eertiSeation. — Upon  certification  of  a  check  the  drawer  is  discharged  from  liability 
since  the  certification  is  equivalent  to  an  acceptance.    The  bank  making  the 
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f  325.  When  check  operates  u  assignment. 

certitlcation  thereby  engages  that  It  will  par  the  check  according  to  the  tenor 
of  the  acceptance  to  Its  lawful  holder,  and  may  not  resist  the  enforcement  of  its 
contract  In  order  to  make  a  set-oft  available  to  its  depositor.  Carnegie  Trust 
Co.  v.  First  Nat  Bank  (1MB),  21!  N.  Y.  30L 

§  326.     When  check  operates  as  an  assignment. 

When  oheck  operates  as  assignment;  payment  after  death  of  depositor.— A  bank 
check  does  not  operate  to  transfer  the  amount  It  represents  from  depositor  to 
the  holder  of  the  check  until  It  Is  accepted  by  the  bank.  A  check  not  presented 
for  payment  to  the  bank  upon  which  It  was  drawn  until  after  the  death  of  the 
drawer  is  not  a  valid  assignment  of  the  amount  represented  by  it  While  a  bank. 
In  the  absence  of  notice  of  the  death  of  a  depositor.  Is  protected  in  paying  bis 
cheeks,  authority  to  draw  money  thereon  is  revoked  by  his  death.  The  amount 
of  the  checks  constitutes  a  part  of  his  estate  and  the  fact  that  the  bank  paid 
them  to  the  holder  and  payee  gives  her  no  right  to  the  possession  of  the  money. 
Where  within  two  days  after  the  death  of  a  testator  two  checks  given  by  him 
to  a  legatee  under  his  will  were  paid  to  her  at  the  banks  upon  which  they  were 
respectively  drawn,  her  legacy  should  be  set  off  against  the  amount  obtained  by 
her  on  said  checks.    Hatter  of  Stacey  (1915),  89  Misc.  88. 

NEGRO   EXPOSITION. 
See  Richmond  Exposition. 

NEWTOWN   RESERVATION. 
Jurisdiction  and  control,  Public  lands  L.,  |  120. 

NEW  TORE. 

Control  of  water  supply,  Pnbllo  Health  L.,  |  70.  Justlcee  of  city  court  acting  as 
referees,  Judiciary  L.,  |  117.  Freight  criminal  act  (L.  1911,  ch.  776)  amended 
by  L.  191G,  ch.  723.  Public  administrator's  act  (L.  1838,  ch.  130)  amended  by 
L.  1915,  ch.  533.  See  New  York  Inferior  Criminal  Courts,  also  New  York  Municipal 
Court  Code. 
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L.  1915,  ch.  631.  Definitions.  ft  1-3. 

HEW  TORE  INFERIOR  CRIMINAL  COURTS. 

(Li.  1910,  ch.  659,  amended  by  L.  1915,  ch.  631.) 

An  act  in  relation  to  the  inferior  oourts  of  oriminal  jurisdiction  in  the  city  of  Hew 
York,  denning  their  powers  and  Jurisdiction  and  providing  for  their  officers. 
{In  effect  June  26,  1915.) 

Article  1.  Short  title ;  courts ;  definitions. 

2.  Organization  of  the  court  of  special  sessions. 

3.  Jurisdiction  and  procedure  of  court  of  special  sessions. 

4.  Organization  of  city  magistrates'  courts. 

5.  Jurisdiction  and  procedure  of  city  magistrates'  courts. 

6.  Probation. 

7.  General  provisions. 

8.  Laws  repealed;  when  act  takes  effect. 

ARTICLE  I. 

SHORT  TITLE;    COTOTS;    DETXHITIOHS. 

Section  1.    Short  title. 

2.  Courts. 

3.  Definitions. 

§  1.    Short  title. — This  chapter  shall  be  known  as  the  ' '  Inferior  Criminal 
Courts  Act  of  the  City  of  New  York." 

§  2.    Courts. — The  inferior  courts  of  criminal  jurisdiction  of  the  city  of 
New  York  shall  consist  of 

1.  The  court  of  special  sessions. 

2.  The  city  magistrates'  courts. 

§  3.    Definitions. — Wherever  appearing  in  this  act,  the  words  "the  city" 
shall  be  taken  to  mean  the  city  of  New  York;  "the  mayor"  shall  be  taken 
to  mean  the  mayor  of  the  city  of  New  York;  "the  chief  justice,"  "the  asso- 
ciate justices"  or  "the  justices,"  shall  be  taken  to  mean  the  chief  justice, 
the  associate  justices  or  the  justices,  respectively,  of  the  court  of  special 
sessions  of  the  city  of  New  York;  "the  children's  court"  shall  be  taken  to 
mean  a  part  of  the  court  of  special  sessions  of  the  city  of  New  York;  "a 
child"  shall  be  taken  to  mean  a  person  under  the  age  of  sixteen  years;  "an 
adult"  shall  be  taken  to  mean  a  person  of  the  age  of  sixteen  years  or  over; 
"the  chief  city  magistrate,"  "the  city  magistrates"  or  "magistrate,"  'shall 
be  taken  to  mean  the  chief  city  magistrate,  the  city  magistrates,  or  a  city 
magistrate,  as  the  case  may  be,  of  the  city  of  New  York;  "the  board"  shall 
be  taken  to  mean  the  board  of  city  magistrates;  "night  court"  shall  be 
taken  to  mean  one  of  the  courts  held  at  night  by  a  city  magistrate  of  the 
city  of  New  York,  as  hereinafter  prescribed.     (Amended  by  L.  1915,  ch. 
531,  in  effect  May  8, 1915.) 
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OBQAHIZATIOH  OX  COQST  OT  SPECIAL  SKBHOHS. 
Section  10.    Toe  court  constituted. 


13.  Appointment  of  Justices. 

13.  Eligibility;  term. 

14.  Duties  of  chief  Justice. 
16.  Meetings. 

16.  Additional  Justices. 

IT.  Chief  clerk  and  other  employes;  appointment 

18.  Duties  of  chief  clerk. 

19.  Office  and  report  of  clerks. 

20.  Service  of  subpoenas. 

21.  Seal  of  the  court 

§  10.  The  court  constituted. — From  and  after  midnight  on  the  thirtieth' 
day  of  June,  nineteen  hundred  and  ten,  the  two  divisions  of  the  court  of 
special  sessions  shall  be  discontinued,  and,  except  as  hereinafter  provided, 
there  shall  be  only  one  court  of  special  sessions  for  the  city  of  New  York 
with  the  jurisdiction  hereinafter  provided.  (Amended  by  L.  1915,  ch.  531, 
in  effect  May  8,  1915.) 

§  11.  Justices. — There  shall  be  a  chief  justice  and  fourteen  associate 
justices  of  said  court.  The  justices  of  the  court  of  special  sessions  of  the 
first  and  second  divisions  of  die  city  of  New  York,  respectively,  in  office  on 
the  thirtieth  day  of  June,  nineteen  hundred  and  ten,  shall  be  continued  as 
associate  justices  of  said  court  until  the  terms  of  office  for  which  they  were 
appointed  shall  have  expired;  provided,  however,  that  any  of  said  justices 
may  be  appointed  or  designated  as  chief  justice  as  hereinafter  provided. 

§  12.  Appointment  of  justices. — On  or  prior  to  the  first  day  of  July, 
nineteen  hundred  and  ten,  the  mayor  of  the  city  of  New  York  shall  appoint 
three  justices.  On  or  before  the  first  day  of  July,  nineteen  hundred  and 
ten,  the  mayor  shall  appoint  or  designate  a  chief  justice.  He  may  appoint 
such  chief  justice  from  any  borough  of  the  city  or  may  designate  any  of 
the  justices  in  office  on  the  first  day  of  July,  nineteen  hundred  and  ten,  to 
be  chief  justice.  Appointments  of  associate  justices  shall  always  be  so 
apportioned  among  the  several  boroughs  that  at  no  time  shall  there  be 
less  than  seven  associate  justices  resident  in  the  borough  of  Manhattan  or 
The  Bronx ;  five  associate  justices  resident  in  the  borough  of  Brooklyn,  and 
one  associate  justice  resident  in  each  of  the  boroughs  of  Queens  and  Rich- 
mond, respectively. 

§  13.  Eligibility;  term. — No  person  shall  be  eligible  to  appointment  as 
chief  justice  or  associate  justice  of  the  court  unless  he  shall  have  been  ad- 
mitted to  practice  as  an  attorney  and  counselor  at  law  of  the  supreme  court 
of  the  state  of  New  York  at  least  ten  years  prior  to  the  date  of  his  appoint- 
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ment.  Of  the  three  persons  to  be  appointed  by  the  mayor  as  hereinbefore 
prescribed  on  or  before  the  first  day  of  July  nineteen  hundred  and  ten, 
one  shall  be  appointed  for  six,  one  for  eight  and  one  for  ten  years.  The 
successors  of  the  chief  justice  and  associate  justices  shall  be  appointed  for 
a  term  of  ten  years. 

§  14.  Duties  of  chief  justice. — The  chief  justice,  in  addition  to  the  exer- 
cise of  all  the  other  powers  of  a  justice,  shall  have  the  general  superin- 
tendence of  the  business  of  the  court,  and  he  shall  preside  and  be  entitled 
to  vote  at  all  meetings  of  the  justices.  Except  as  otherwise  provided  in 
this  act  he  shall  determine  the  number  of  parts  into  which  the  court  shall 
be  divided,  and  shall  assign  the  associate  justices  to  duty  in  the  several 
parts  of  the  court  from  time  to  time  as  he  may  deem  necessary  for  the 
prompt  disposition  of  the  business  thereof.  He  shall  prescribe  the  hour 
for  the  opening  of  the  various  parts  of  the  court  and  for  the  attendance  of 
the  justices,  clerks  and  employees  thereat.  It  shall  be  the  duly  of  each 
associate  justice  to  attend  and  sit  at  any  part  of  the  court  to  which  he  may 
be  assigned  by  the  chief  justice,  and  at  the  time  prescribed  by  the  chief 
justice.  The  chief  justice  shall  also  superintend  the  preparation  of  the 
calendars  of  cases  for  trial  in  said  court  and  shall  make  such  classification 
and  distribution  of  the  same  upon  different  calendars  as  he  shall  deem 
proper  and  expedient.  The  chief  justice  shall  establish  and  supervise  a 
system  for  keeping  the  records  of  said  court,  and  shall  give  his  attention 
faithfully  to  the  discharge  of  the  duties  especially  pertaining  to  his  office 
and  to  the  performance  of  such  additional  judicial  work  as  he  may  be  able 
to  perform.     (Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  15.  Meetings. — It  shall  be  the  duty  of  the  chief  justice  and  the  asso- 
ciate justices  to  meet  together  at  least  once  in  each  month,  except  the 
months  of  July  and  August  in  each  year,  at  such  hour  and  place  as  may 
be  designated  by  the  chief  justice  for  the  consideration  of  such  matters  con- 
cerning the  administration  of  justice  in  the  court  as  may  be  brought  before 
them.  At  said  meetings  they  shall  receive  and  investigate,  or  cause  to  be 
investigated,  all  complaints  presented  to  them  pertaining  to  the  court,  or  to 
the  justices,  officers  or  employees  thereof,  and  shall  take  such  steps  as  they 
may  deem  necessary  or  proper  in  respect  thereof,  and  they  shall  have  power, 
and  it  shall  be  their  duty,  from  time  to  time  to  make,  alter  and  amend 
rules  regulating  the  practice  and  procedure,  which  shall  be  uniform,  so  far 
as  practicable,  in  all  parts  of  said  court.  All  rules  shall  be  printed  within 
a  reasonable  time  after  their  adoption.  All  appointments  which  the  ma- 
jority of  the  justices  have  power  to  make  shall  be  made  at  such  meetings. 
The  term  "majority  of  the  justices"  shall  be  deemed  to  mean  a  majority  of 
&U  the  justices  then  in  office,  including  the  chief  justice.  In  the  year  nine- 
teen hundred  and  ten,  it  shall  be  the  duty  of  the  justices  to  meet  for  the  pur- 
poses hereinbefore  set  forth  at  a  time  and  place  designated  by  the  chief 
justice  within  ten  days  after  his  appointment. 
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t§  16-17. 


Organization  of  court  of  special  sessions. 


L.  1915,  ch.  531. 


§  16.  Additional  justices. — Whenever  two-thirds  in  number  of  the  jus- 
tices of  the  said  court  shall  transmit  to  the  board  of  estimate  and  appor- 
tionment a  certificate  signed  by  them  that  in  the  opinion  of  said  justices 
the  business  of  said  court  is  such  as  to  require  an  increase  in  the  number  of 
associate  justices  of  said  court,  the  board  of  aldermen  of  the  city  of  New 
York  may,  upon  the  recommendation  of  the  board  of  estimate  and  appor- 
tionment, subject  to  the  veto  of  the  mayor,  by  ordinance  or  ordinances  pro- 
vide for  an  increase  in  the  number  of  said  justices,  and  such  additional 
justices  shall  be  appointed  for  two,  four,  six,  eight  or  ten  years,  as  the 
expiration  of  the  terms  of  justices  holding  office  shall  require,  in  order  that 
as  nearly  as  may  be  an  equal  number  of  justices  shall  be  appointed  every 
two  years.  The  successor  of  each  of  such  justices  shall  be  appointed  for 
the  full  term  of  ten  years. 

§  16 -a.  Temporary  assignment  of  city  magistrates  to  the  court  of  special 
sessions. — Upon  request  of  the  chief  justice  of  the  court  of  special  sessions, 
the  chief  city  magistrate  may  assign  any  city  magistrate  to  act  as  a  justice 
of  the  court  of  special  sessions  for  a  period  not  to  exceed  three  months,  and 
any  city  magistrate  so  assigned  shall,  during  the  term  of  such  assignment, 
have  all  the  powers  and  jurisdiction  of  a  justice  of  the  court  of  special  ses- 
sions.    (Added  by  L.  1915,  ch.  531,  m  effect  May  8,  1915.) 

§  17.  Chief  clerk  and  other  employees;  appointment. — The  chief  justice 
may  appoint  a  chief  clerk  who  shall  hold  office  until  removed  in  accordance 
with  the  provisions  of  this  section.  The  majority  of  the  justices  shall  ap- 
point at  least  six  clerks  and  such  additional  clerks,  deputy  clerks,  sten- 
ographers, interpreters,  attendants  and  other  employees  as  may  be  neces- 
sary, and  as  may  be  authorized  by  the  board  of  aldermen  on  the  recom- 
mendation of  the  board  of  estimate  and  apportionment.  The  clerks  and 
deputy  clerks  of  the  first  and  second  divisions  of  the  court  of  special  ses- 
sions, in  office  on  the  thirtieth  day  of  June,  nineteen  hundred  and  ten,  shall 
be  continued  until  the  terms. of  office  for  which  they  were  appointed  shall 
have  expired.  All  other  appointees  of  the  court,  except  as  provided  in 
section  twenty  of  this  act,  shall  be  continued  without  reappointment.  All 
officers  and  employees  thus  continued  shall  be  subject  to  removal,  as  pro- 
vided in  this  act.  The  terms  of  the  clerks  and  deputy  clerks  shall  be  five 
years.  Upon  the  appointment  of  the  chief  clerk  or  any  clerk  or  deputy 
clerk  the  chief  justice  shall  issue  three  certificates  of  appointment  to  be 
signed  by  him,  each  of  which  if  the  appointment  of  a  clerk  or  deputy  clerk 
shall  state  the  term  for  which  the  appointment  is  made  and  when  it  will 
expire,  and  shall  deliver  one  of  such  certificates  to  the  person  so  appointed 
and  shall  cause  the  other  certificates  to  be  filed,  one  in  the  office  of  the  city 
clerk  and  one  in  the  office  of  the  clerk  of  the  county  in  which  the  person  so 
appointed  resides.  (Amended  by  L.  1911,  ch.  720,  in  effect  July  20, 
1911.) 
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§  18.  Duties  of  chief  clerk. — The  chief  clerk  of  the  court  shall  cause  to 
be  kept  a  complete  and  accurate  record  of  all  the  proceedings  in  said  court 
and  of  all  moneys  received  or  fines  imposed,  in  the  manner  and  to  the  extent 
directed  by  the  chief  justice,  and  shall  perform  such  other  and  further 
duties  as  the  chief  justice  may  direct.  On  or  before  the  twentieth  day  of 
January  of  each  year,  he  shall  prepare  an  annual  report  to  the  chief  jus- 
tice of  the  business  of  the  court  and  the  attendance  and  proceedings  of  the 
justices  thereof  in  such  form  as  the  chief  justice  may  prescribe.  Upon 
the  approval  of  such  annual  report  by  the  chief  justice,  duly  authenticated 
copies  thereof  shall  be  filed,  on  or  before  the  first  day  of  February  in  each 
year,  with  the  secretary  of  state,  and  with  the  mayor,  comptroller  and 
board  of  aldermen  of  the  city  of  New  York,  and  the  report  shall  be  promptly 
printed.  Each  clerk  shall  keep  an  accurate  minute  of  all  fines  imposed 
and  received  upon  the  docket  of  the  court  at  the  time  of  receiving  same. 
He  shall  report  in  writing  at  least  once  in  each  month  to  the  chief  clerk 
the  fines  imposed  and  received.  Each  clerk  shall  pay  over  the  amount  of 
all  fines  received  by  him  to  the  chamberlain  of  the  city  of  New  York,  on  or 
before  the  fifth  day  of  each  month,  and  at  the  same  time  file  with  the 
chamberlain  and  the  comptroller  of  the  city  of  New  York  a  copy  of  such 
statement  of  fines  received.  It  shall  also  be  the  duty  of  the  chief  clerk  to 
keep  the  seal  of  the  court,  and  to  affix  it  or  cause  it  to  be  affixed  to  the 
certificate  of  the  transcript  of  the  docket  of  a  judgment,  or  to  any  other 
certificate  when  required  so  to  do;  to  file  papers  so  delivered  to  him  for 
that  purpose  in  any  action  or  proceeding  and  safely  keep  them ;  to  authenti- 
cate by  a  certificate  of  exemplification,  as  may  be  required,  the  records  of 
proceedings  to  the  court,  or  any  other  paper  pertaining  thereto  filed  with 
him.  The  docket  of  said  court  shall  be  evidence  in  the  courts  of  the  state 
to  the  same  extent  as  now  provided  by  law.  The  chief  justice,  justices, 
chief  clerk,  clerks  and  deputy  clerks  of  the  court  shall  have  power  to  ad- 
minister oaths  and  take  acknowledgments.  The  chief  clerk,  such  others, 
deputy  clerks  and  employees  as  the  chief  justice  may  require  shall  give  a 
bond  in  such  an  amount  and  upon  such  conditions  as  he  may  specify. 

§  19.  Office  and  report  of  clerks. — The  chief  clerfc  shall  maintain  a  prin- 
cipal office  where  he  shall  keep  such  records  as  the  chief  justice  may  direct 
and  such  branch  offices  as  the  chief  justice  may  require,  and  each  office 
shall  be  kept  open  for  the  transaction  of  business  for  such  hours  and  during 
such  days  as  the  chief  justice  shall  order.  There  shall  be  maintained  in  the 
principal  office  a  bureau  of  information  for  the  public,  conducted  in  ac- 
cordance with  such  rules  as  the  chief  justice  may  prescribe.  The  chief 
clerk  shall  report  in  writing  to  the  chief  justice  each  month  the  number  of 
days  each  part  of  said  court  was  open  for  the  transaction  of  business,  the 
hours  that  said  part  opened  and  closed  each  day,  the  number  of  cases  dis- 
posed of,  and  the  character  thereof,  and  such  other  information  as  the 
chief  justice  may  require;  the  chief  clerk  shall  require  each  clerk  to  file 
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with  him  such  report  or  reports  as  may  be  necessary  to  enable  him  to  make 
-  the  said  monthly  report  The  chief  justice  shall  cause  suitable  blanks  to 
be  prepared  and  furnished  to  the  chief  clerk  and  clerks  for  such  purpose. 

§  20,  Service  of  subpoenas. — On  and  after  the  first  day  of  January, 
nineteen  hundred  and  eleven,  it  shall  be  the  duty  of  the  district  attorneys 
of  the  various  counties  comprised  within  the  city  of  New  Tork  to  cause 
to  be  served  all  subpeenas  on  behalf  of  the  people  for  appearance  before  the 
court  of  special  sessions,  and  thereafter  the  said  court  shall  be  relieved  of 
the  duty  of  serving  such  subpeenas.  The  persons  now  employed  by  the 
court  of  special  sessions  of  the  first  and  second  divisions  of  the  city  of  New 
York  as  process  or  subpeena  servers  shall  bo  continued  in  the  service  of 
said  court  as  members  of  the  clerical  force  or  attendants  or  shall  be  trans- 
ferred to  the  office  of  the  district  attorney  of  the  court  in  which  they  reside ; 
provided,  however,  that  such  transfer  shall  be  made  only  upon  consent  of 
such  district  attorney. 

§  21.  Seal  of  court.— The  seal  heretofore  provided  for  the  courts  of  spe- 
cial sessions  in  the  city  of  New  York  on  which  is  engraved  the  arms  of  the 
state  and  the  words  "Court  of  Special  Sessions  of  the  City  of  New  York," 
shall  continue  to  be  the  seal  of  the  court  of  special  sessions,  and  all  process 
issued  by  the  court  shall  be  sealed  with  such  seal  and  signed  by  the  chief 
clerk  of  the  court,  or  such  other  clerk  or  clerks  as  may,  from  time  to  time, 
be  designated  by  the  chief  justice. 

ARTICLE  III. 

JTOXSDICTIOH   AHD   PBOCKDUBE   01   COUBT   OF   SPECIAL    8X88I0HH. 

Section  30.  Justices  are  magistrates. 

31.  Jurisdiction  of  court 

32.  Venue. 

33.  Trial  parts  for  adults. 

34.  Parts  of  court;  by  whom  held. 

35.  Children's  courts. 

36.  Arraignment  of  children. 

37.  Jurisdiction  of  children's  courts. 

38.  Procedure  In  children's  courts. 

39.  Disposition  of  children  in  certain  cases. 

10.  Appeals. 

11.  District  attorney  to  attend  court. 

42.    Children's  courts  in  boroughs  of  Queens  and  Richmond. 

§  30.  Justices  are  magistrates. — The  chief  justice  and  associate  justice? 
of  the  court  are  magistrates  and  shall  have  and  exercise  all  the  jurisdiction 
and  powers,  not  inconsistent  with  this  act,  which  are  conferred  by  law  upon 
magistrates. 

§  31.  Jurisdiction  of  court. — The  court  of  special  sessions  shall  have 
jurisdiction  as  follows: 
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1.  The  court  shall  have  in  the  first  instance  exclusive  jurisdiction  to 
hear  and  determine  all  charges  of  misdemeanor  committed  within  the  city 
of  New  York,  except  charges  of  libel.  The  court  shall,  however,  be  divested 
of  jurisdiction  to  proceed  with  the  hearing  and  determination  of  any 
charge  of  misdemeanor  in  either  of  the  following  cases : 

(a)  If,  before  he  is  held  to  await  trial  in  the  court  of  special  sessions, 
a  person  charged  with  a  violation  of  the  motor  vehicle  law,  first  offense,  or 
a  violation  of  any  law  for  the  prevention  of  cruelty  to  animals,  in  city 
magistrates'  court,  shall  plead  guilty;  or 

(b)  If,  before  the  commencement  of  the  trial  of  any  person  accused  of 
a  misdemeanor,  a  grand  jury  shall  present  an  indictment  against  the  same 
person  for  the  same  offense ;  or 

(c)  If,  before  the  commencement  of  any  such  trial,  a  justice  of  the 
supreme  court  in  the  judicial  department  where  the  trial  would  be  had ;  or, 
if  the  charge  be  triable  in  the  county  of  New  York,  a  judge  authorized  to 
hold  a  court  of  general  sessions  of  the  peace  in  and  for  the  county  of  New 
York ;  or,  if  the  charge  be  triable  in  another  county,  a  county  judge  thereof 
shall  certify  that  it  is  reasonable  that  such  charge  shall  be  prosecuted  by 
indictment.  No  such  certificate  shall  be  made  upon  the  application  of  a 
defendant,  without  at  least  two  days'  notice  to  the  district  attorney.  Pend- 
ing the  determination  of  the  application  therefor,  any  justice  or  judge 
authorized  to  make  such  certificate  may  order  that  all  proceedings  in  the 
court  of  special  sessions,  except  to  admit  to  bail,  be  stayed  for  a  period  or 
for  successive  period,  which  shall  not  in  all  exceed  ten  days.  Upon  the 
service  of  any  such  order  upon  the  clerk  of  the  part  of  the  court  of  special 
sessions  wherein  the  charge  is  triable,  all  proceedings  thereon  in  the  court 
of  special  sessions,  except  to  admit  the  defendant  to  bail,  shall  be  stayed 
until  the  expiration  of  the  time  specified  in  said  order.  Upon  the  filing  of 
such  certificate  with  the  clerk  of  the  part  of  the  court  of  special  sessions 
wherein  the  charge  is  triable,  all  further  proceedings  thereon  in  such  court 
shall  be  stayed  and  the  chief  clerk  thereof  shall,  within  five  days  thereafter, 
make  or  cause  to  be  made  a  return  of  all  proceedings  had  in  the  court  of 
special  sessions  relating  to  such  charge,  together  with  said  certificate  and 
any  undertaking  by  the  defendant,  to  the  district  attorney  of  the  county 
wherein  the  misdemeanor  charged  is  alleged  to  have  been  committed,  who 
shall  without  delay  present  the  charge  to  the  grand  jury  having  jurisdiction 
thereof.     (ff  c  amended  by  L.  1911,  ch.  576,  in  effect  June  30,  1911.) 

2.  It  shall  have  jurisdiction  at  the  request  of  a  defendant  to  remit  a  fine 
imposed  by  it  and  in  place  of  such  fine  to  substitute  in  its  discretion  impris- 
onment. 

3.  It  shall  have  exclusive  jurisdiction  in  the  first  instance  of  all  pro- 
ceedings respecting  bastards  within  the  city  of  New  York,  and  the  jurisdic- 
tion conferred  by  sections  eight  hundred  and  thirty-eight  to  eight  hundred 
and  sixty  inclusive  of  the  code  of  criminal  procedure  shall  be  exclusively 
exercised  within  said  city  by  said  court.     The  application  specified  in  sec- 


390  NEW  YORK  INFERIOR  CRIMINAL  COURTS. 

f  SI.  Jurisdiction  and  procedure.  L.  1915,  ch.  531. 

tion  eight  hundred  and  forty  of  said  code  of  criminal  procedure  shall  be 
made  to  a  part  of  the  court  of  special  sessions  in  the  county  wherein  a 
bastard  is  born,  or  where  the  woman  pregnant  of  a  bastard  likely  to  be  born 
is.  If  a  defendant  desire  to  appeal  from  an  order  of  filiation,  mentioned 
in  section  eight  hundred  and  fifty  of  the  code  of  criminal  procedure,  such 
appeal  shall  be  taken  in  accordance  with  section  forty  of  this  act,  except 
that  the  presiding  justice,  or,  in  his  absence  or  disability,  any  justice  who 
sat  on  the  trial  of  the  defendant,  may  take  a  bond  from  the  defendant  in 
such  sum  and  with  such  sureties  as  the  justice  may  approve,  that  he  will 
abide  the  final  decision  of  the  appeal  taken  by  him,  and  will  pay  all  costs 
and  disbursements  on  appeal,  and  that  if  the  said  order  of  filiation  be 
affirmed  he  will  obey  it  and  make  all  the  payment  therein  directed;  and 
if  the  defendant  is  in  custody,  the  justice  may  thereupon  order  that  the 
defendant  be  discharged  from  imprisonment  and  that  all  proceedings  on 
the  order  of  filiation  be  stayed  pending  the  decision  of  the  appeal  therefrom. 
But  a  defendant  who  has  executed  an  undertaking  to  obey  an  order  of  filia- 
tion and  indemnify  the  public,  as  provided  in  section  eight  hundred  and 
fifty-one  of  the  code  of  criminal  procedure,  cannot  appeal  from  any  other 
part  of  said  than  that  which  fixes  the  weekly  or  other  allowance  to  be  paid. 
If  the  said  bond  on  appeal  shall  not  be  complied  with  it  must  be  sued  upon 
by  the  commissioner  of  public  charities. 

4.  All  sections  of  the  code  of  criminal  procedure  consistent  with  this 
act  regulating  and  controlling  the  practice  and  procedure  of  the  court  of 
general  sessions  of  the  peace  in  the  city  and  county  of  New  York  shall 
apply,  as  far  as  may  be,  to  the  practice  and  procedure  in  the  court  of  spe- 
cial sessions,  and  shall  regulate  and  control  the  practice  and  procedure  of 
the  said  court,  in  so  far  as  its  jurisdiction  and  organization  will  permit. 
All  trials  in  the  court  of  special  sessions  provided  for  by  this  act  shall  be 
without  a  jury.  The  court  and  its  justices  shall  have  all  the  rights  and 
privileges  and  exercise  all  the  powers  and  jurisdiction  not  inconsistent 
with  this  act  which  on  the  first  day  of  April,  nineteen  hundred  and  ten,  was 
by  law  vested  in  the  courts  or  justices  of  special  sessions  in  the  city  of  New 
York,  including  the  powers  and  jurisdiction  to  send  process  and  other  man- 
dates in  any  matter  of  which  it  has  jurisdiction  into  any  county  of  the 
state,  for  service  or  execution  in  like  manner  and  with  the  same  force  and 
effect  as  similar  process  or  mandates  of  the  court  of  general  sessions  of  the 
county  of  New  York  and  of  county  courts  in  counties  other  than  New  York, 
as  provided  by  the  code  of  criminal  procedure ;  and  particularly  to  compel 
the  attendance  of  witnesses,  to  order  the  conditional  examination  of  wit- 
nesses, to  Issue  commissions  for  the  examination  of  witnesses  without  the 
state,  to  inquire  into  the  insanity  of  a  defendant  and  to  dismiss  the  prose- 
cution of  an  action  in  like  manner  as  the  prosecutions  of  actions  by  indict- 
ment may  be  dismissed,  conformably  to  the  provisions  of  title  twelve  of 
part  four  of  the  code  of  criminal  procedure. 
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5.  It  shall  have  power  to  punish  for  a  criminal  contempt,  a  person 
guilty  thereof,  in  the  manner  and  subject  to  the  limitations  provided  for 
courts  of  record,  as  prescribed  by  article  nineteen  of  the  judiciary  law. 
(Subd.  added  by  L.  1913,  ch.  679,  m  effect  May  24,  1915.) 

§  32.  Venue. — All  charges  of  misdemeanor  shall  be  tried  in  the  county 
wherein  the  offenses  are  alleged  to  have  been  committed. 

§  33.  Trial  parts  for  adults. — A  part  of  the  court  for  the  hearing  and 
trial  of  cases  against  adults  shall  be  held  every  day  in  the  year,  except 
Saturdays,  Sundays  and  holidays  in  the  borough  of  Manhattan  for  the 
boroughs  of  Manhattan  and  The  Bronx;  at  least  three  days  in  each  week 
in  the  Borough  of  Brooklyn  and  at  least  once  in  each  week  in  the  boroughs 
of  Queens  and  Richmond  respectively.  The  chief  justice  may  at  any  time 
organize  additional  parts  of  the  court  for  temporary  or  permanent  service 
in  any  borough  for  any  purpose  of  this  act. 

§  34.  Parts  of  court;  by  whom  held, — Except  as  hereinafter  provided 
each  part  of  the  court  shall  be  held  by  three  justices,  at  least  one  of  whom 
shall  be  resident  within  the  judicial  department  of  the  supreme  court  in 
which  said  part  is  held,  and  any  determination,  order  or  judgment  of  two 
of  them  shall  be  the  determination,  order  or  judgment  of  the  court;  pro- 
vided, however,  that  the  chief  justice  or  any  associate  justice  may  be  as- 
signed to  and  is  empowered  to  hold  any  part  of  the  court  for  the  purpose 
of  taking  pleas,  or  disposing  of  motions  preliminary  to  trials  or  hearing 
reports  as  to  defendants  released  upon  probation,  and  each  justice  when  so 
assigned  shall  have  all  the  powers  of  the  court  of  special  sessions  to  sentence 
a  defendant  upon  a  plea  of  guilty,  suspend  sentence  or  place  upon  proba- 
tion.    (Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  34-a.  The  court  constituted. — From  and  after  midnight  on  the  thir- 
tieth day  of  June,  nineteen  hundred  and  fifteen,  the  separate  parts  of  the 
court  of  special  sessions  of  the  city  of  New  York  heretofore  designated  as 
children's  courts  for  the  hearing  and  disposition  of  proceedings  and  cases 
involving  the  trial  of  children,  shall  be  discontinued  and  there  shall  be  a 
separate  division  of  the  court  of  special  sessions,  which  shall  be  known  as 
the  children's  court  of  the  city  of  New  York.  Upon  the  organization  of 
the  children's  court  of  the  city  of  New  York  all  cases  pending  in  the  parts 
of  the  court  of  special  sessions  heretofore  known  as  the  children's  court 
shall  be  transferred  to  the  said  children's  court  of  the  city  of  New  York, 
together  with  all  the  papers,  books  and  records  which  have  been  used  in 
connection  with  such  parts  of  the  court  of  special  sessions  and  all  such 
papers,  books  and  records  shall  continue  to  be  of  the  same  force  and  effect 
in  the  court  hereby  established  as  in  the  parts  from  which  they  were  trans- 
ferred and  all  judgments,  orders,  processes,  directions  and  proceedings 
heretofore  entered  in  any  such  cases  so  transferred  may  be  continued,  pro- 
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ceeded  with,  enforced  and  executed  with  the  same  force  and  effect  as  in  such 
parts  from  which  they  were  transferred.  (Added  by  L.  1915,  ch.  531,  in 
effect  May  8,  1915.) 

§  34-b.  Jurisdiction  of  children'!  courts. — The  children's  courts  and  the 
justices  thereof  shall  have  exclusive  jurisdiction  in  the  city  of  New  York 
to  hear  and  adjudicate  all  charges  against  children  of  the  grade  of  a  misde- 
meanor or,  under  section  twenty-one  hundred  and  eighty-six  of  the  penal 
law,  permitted  to  be  tried  aa  misdemeanors  and  all  charges  against  children 
for  which  they  can  be  found  guilty  of  juvenile  delinquency,  and  all  other 
cases  in  which  the  court  or  any  justice  thereof  or  any  city  magistrate  has 
power  to  commit  children,  as  provided  by  law.  (Added  by  L.  1915,  ch. 
531,  in  effect  May  8,  1915.) 

§  34-c.  Justices. — There  shall  be  five  justices  of  the  said  children's  court, 
one  of  whom  shall  act  as  the  presiding  justice.  (Added  by  L.  1915,  ch. 
531,  in  effect  May  8, 1915.) 

§  34-d.  Designation  of  justices. — On  July  first,  nineteen  hundred  and 
fifteen,  or  as  soon  thereafter  as  practicable,  the  mayor  shall  designate  five 
of  the  justices  of  the  court  of  special  sessions  then  in  office  on  the  said  day 
for  service  as  justices  in  the  children's  court,  one  for  a  term  of  one  year, 
one  for  a  term  of  two  years,  one  for  a  term  of  three  years,  one  for  a  term 
of  four  years,  and  one  for  a  term  of  five  years,  and  shall  designate  one  of 
the  five  justices  to  act  as  presiding  justice.  Any  such  designation  shall  be 
revocable  by  the  mayor  on  application  of  the  justice.  When  a  vacancy 
occurs  in  the  office  of  justice  of  the  children 's  court,  whether  by  the  expira- 
tion of  a  term  or  from  any  other  cause,  the  mayor  shall  designate  a  justice 
of  the  court  of  special  sessions  to  fill  such  vacancy  within  thirty  days  after 
it  occurs.  Such  designation  shall  be  for  a  term  of  five  years,  except  that 
when  the  vacancy  occurs  otherwise  than  by  expiration  of  a  term  the  desig- 
nation shall  be  for  the  unexpired  residue  of  the  term.  If  from  any  disa- 
bility any  of  the  justices  so  designated  shall  be  temporarily  unable  to  per- 
form his  duty  the  board  of  justices  may  assign  any  other  justice  to  sit  in 
the  children's  court  for  a  period  not  exceeding  one  month.  If  such  disa- 
bility shall  continue  for  more  than  one  month  the  mayor  may  assign  any 
other  justice  of  the  court  of  special  sessions  to  take  the  place  of  such  justice 
of  the  children's  court  during  such  disability.  Whenever  a  justice  desig- 
nated for  service  in  the  children's  court  shall  cease  to  be  a  justice  of  the 
court  of  special  sessions,  whether  from  the  expiration  of  his  term  or  other- 
wise, he  shall  thereupon  cease  to  be  a  justice  of  the  children's  court. 
(Added  by  L.  1915,  ch.  531,  m  effect  May  8,  1915.) 

§  34-e.  Additional  justioes. — Upon  a  certificate  signed  by  three-fifths  of 
the  justices  of  the  children's  court  that  in  their  opinion  the  business  of  the 
children's  court  is  such  as  to  require  an  inerease  in  the  number  of  justices 
of  such  court,  the  mayor  may  make  one  or  more  additional  designations 
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from  among  the  justices  of  the  court  of  special  sessions,  each  such  desig- 
nation to  be  for  a  term  of  five  years,  or  may  make  temporary  designations 
for  terms  not  exceeding  six  months.  (Added  by  L.  1915,  ch.  531,  in  effect 
May  8, 1915.) 

§  34-f.  Duties  of  justices. — The  justices  of  the  children's  court  shall 
during  such  service  be  relieved  of  all  duties  imposed  upon  them  other  than 
those  required  of  them  by  this  article.  At  least  once  in  each  year  it  shall 
be  the  duty  of  such  justices  to  cause  each  institution  to  which  a  child  shall 
have  been  committed  by  the  children's  court  during  the  year  to  be  visited 
and  inspected  by  at  least  one  of  the  justices.  (Added  by  L.  1915,  ch.  531, 
in  effect  May  8,  1915.) 

§  34-g.  Duties  of  presiding  justice. — The  presiding  justice,  in  addition 
to  his  other  duties  as  a  justice  of  the  children's  court,  shall  have  the  gen- 
eral superintendence  of  the  business  of  the  court,  and  shall  preside  and  be 
entitled  to  vote  at  all  meetings  of  the  justices.  He  shall  assign  the  justices 
to  duty  in  the  several  parts  of  the  court  from  time  to  time  as  he  may  deem 
necessary  for  the  prompt  disposition  of  the  business  thereof.  He  shall,  so 
far  as  practicable,  make  such  assignments  so  that  one  justice  shall  be  as- 
signed to  each  of  the  parts  of  the  court  located  in  the  counties  of  New  York 
and  Kings  for  at  least  six  months  during  the  year.  The  presiding  justice 
shall  prescribe  the  hour  for  the  opening  of  the  various  parts  of  the  court, 
and  for  the  attendance  of  the  justices,  clerks  and  employees  thereat,  and 
shall  establish  and  supervise  a  system  for  keeping  the  records  of  the  said 
court.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  34-h.  Meetings. — It  shall  be  the  duty  of  the  presiding  justice  and  the 
justices  to  meet  together  at  least  once  in  each  month,  except  the  months  of 
July  and  August  in  each  year,  at  such  hour  and  place  as  may  be  designated 
by  the  presiding  justice,  for  the  consideration  of  such  matters  concerning 
the  administration  of  justice  in  the  court  as  may  be  brought  before  them. 
At  such  meetings  they  shall  receive  and  investigate,  or  cause  to  be  investi- 
gated, all  complaints  presented  to  them  pertaining  to  the  court,  or  to  the 
justices,  officers  or  employees  thereof,  and  shall  take  such  steps  as  they  may 
deem  necessary  or  proper  in  respect  thereof,  and  they  shall  have  power, 
and  it  shall  be  their  duty,  at  such  meetings,  from  time  to  time  to  make, 
alter  and  amend  rules  regulating  the  practice  and  procedure  of  the  court 
which  shall  be  uniform,  so  far  as  practicable,  in  all  parts  of  the  court.  All 
rules  shall  be  printed  within  a  reasonable  time  after  their  adoption.  All 
appointments  which  the  majority  of  the  justices  have  power  to  make  shall 
be  made  at  such  meetings.  The  term  "majority  of  the  justices"  shall  be 
deemed  to  mean  a  majority  of  all  the  justices  of  the  children's  court  then 
in  office,  including  the  presiding  justice.  In  the  year  nineteen  hundred  and 
fifteen  it  shall  be  the  duty  of  the  justices  to  meet  for  the  purposes  herein- 
before set  forth,  at  a  time  and  place  designated  by  the  presiding  justice, 
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within  ten  days  after  his  appointment.     (Added  by  L.  1915,  ck.  531,  wi 
effect  May  8,  1915.) 

§  34-i.  Chief  clerk,  employees  and  probation  officer*;  appointment — 
There  shall  be  a  chief  clerk  and  at  least  four  clerks  of  the  children's  court, 
and  such  additional  clerks,  deputy  clerks,  stenographers,  interpreters,  at- 
tendants, a  chief  probation  officer,  deputy  chief  probation  officers,  and  pro- 
bation officers,  and  other  employees  as  the  majority  of  the  justices  of  the 
court  may  deem  necessary,  and  as  may  be  authorized  by  the  board  of  alder- 
men on  the  recommendation  of  the  board  of  estimate  and  apportionment. 
The  term  of  office  of  the  chief  clerk,  clerks  and  deputy  clerks  shall  be  four 
years.  The  clerks,  deputy  clerks,  stenographers,  interpreters,  attendants, 
and  probation  officers,  and  other  employees  serving  on  the  thirtieth  day  of 
June,  nineteen  hundred  and  fifteen,  in  the  parts  of  the  court  of  special  ses- 
sions then  known  as  the  children's  court,  shall  be  continued  in  office  in  like 
capacity  as  officers  and  employees  of  the  children's  court  during  good  be- 
havior. Their  successors,  the  chief  clerk,  the  chief  probation  officer,  the 
deputy  chief  probation  officers,  and  all  other  officers  and  employees  shall 
be  appointed  by  the  majority  of  the  justices.  Upon  the  appointment  of  the 
chief  clerk,  or  any  clerk,  or  deputy  clerk,  the  presiding  justice  shall  issue 
three  certificates  of  appointment  to  be  signed  by  him,  each  of  which  shall 
state  the  term  for  which  the  appointment  is  made  and  when  it  will  expire, 
and  shall  deliver  one  of  such  certificates  to  the  person  so  appointed  and  shall 
cause  the  other  certificate  to  be  filed,  one  in  the  office  of  the  city  clerk  and 
one  in  the  office  of  the  clerk  of  the  county  in  which  the  person  so  appointed 
resides.     {Added  by  L.  1915,  eft.  531,  in  effect  May  8,  1915.) 

§  34-j.  Duties  of  chief  clerk;  reports,  custody  of  records  and  seal, — The 
chief  clerk  of  the  children's  court  shall  cause  to  be  kept  a  complete  and 
accurate  record  of  all  the  proceedings  in  said  court  and  of  all  moneys  re- 
ceived or  fines  imposed,  in  the  manner  and  to  the  extent  directed  by  the 
presiding  justice,  and  shall  prepare  such  other  records  and  perform  such 
other  and  further  duties  as  the  presiding  justice  may  direct.  The  chief 
clerk  shall  report  in  writing  to  the  presiding  justice  each  month  the  num- 
ber of  days  eaeh  part  of  said  court  was  open  for  the  transaction  of  business, 
the  hours  at  which  each  part  opened  and  closed  eaeh  day,  the  number  of 
cases  disposed  of,  and  the  character  thereof,  and  such  other  information  as 
the  presiding  justice  may  require ;  the  chief  clerk  shall  require  each  clerk 
to  file  with  him  such  report  or  reports  as  may  be  necessary.  The  presiding 
justice  shall  cause  suitable  blanks  to  be  prepared  and  furnished  to  the  chief 
clerk  and  clerks  for  such  purpose.  On  or  before  the  twentieth  day  of 
January  of  each  year  the  chief  clerk  shall  prepare  an  annual  report  to  the 
presiding  justice  of  the  business  of  the  court  and  the  attendance  and  pro- 
ceedings of  the  justices  thereat  in  such  form  as  the  presiding  justice  may 
prescribe.  Upon  the  approval  of  such  annual  report  by  the  presiding  jus- 
tice, duly  authenticated  copies  thereof  shall  be  filed,  on  or  before  the  first 


NEW  YORK  INFERIOR  CRIMINAL  COURTS.  395 


L 1915,  ch.  531.  Jurisdiction  and  procedure.  |f  34k,  34L 

day  of  February  in  each  year,  with  the  secretary  of  state,  and  with  the 
mayor,  comptroller  and  board  of  aldermen  of  the  city  of  New  York,  and 
the  report  shall  be  printed  promptly.  It  shall  also  be  the  duty  of  the  chief 
clerk  to  keep  the  seal  of  the  court,  and  affix  it,  or  cause  it  to  be  affixed,  to 
the  certificate  of  the  transcript  of  the  docket  of  a  judgment,  or  to  any  other 
certificate  when  required  so  to  do.  He  shall  file  papers  delivered  to  him 
for  that  purpose  in  any  action  or  proceeding  and  safely  keep  them  and 
shall  authenticate  by  a  certificate  of  exemplification,  as  may  be  required, 
the  records  of  proceedings  of  the  court,  or  any  other  paper  pertaining 
thereto  filed  with  him.  The  records  of  the  children's  court  shall  be  evidence 
in  the  courts  of  the  state  to  the  same  extent  as  now  provided  by  law  con- 
cerning courts  of  special  sessions.  (Added  by  L.  1915,  ch.  531,  in  effect 
May  8,  1915.) 

§  34-k.  Clerks'  offices. — The  chief  clerk  of  the  children's  court  shall 
maintain  a  principal  office  and  such  branch  offices  as  the  presiding  justice 
may  require,  where  he  shall  keep  such  records  as  the  presiding  justice  may 
direct,  and  each  office  shall  be  kept  open  for  the  transaction  of  business  for 
such  hours  and  during  such  days  as  the  presiding  justice  shall  order. 
There  shall  be  maintained  in  the  principal  office  a  bureau  of  information 
for  the  public,  conducted  in  accordance  with  such  rules  as  the  presiding 
justice  may  prescribe.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  34-L  Duties  of  clerks. — Except  as  otherwise  provided  by  the  rules  of 
the  children's  court  the  clerk  of  each  part  of  such  court  shall  be  required 
to  keep  a  complete  and  accurate  record  concerning  every  child  brought  be- 
fore the  court,  which  record  shall  contain,  so  far  as  possible,  (a)  a  complete 
identification  of  the  child,  including  its  name,  date  and  place  of  birth,  ad- 
dress, names  and  addresses  of  parents  and  of  guardians,  if  any,  race,  and 
religion;  (b)  any  previous  court  record  of  the  child  or  of  members  of  its 
immediate  family,  except  such  portion  thereof  as  the  justice  before  whom 
the  case  is  heard  may,  in  the  interests  of  the  future  of  the  child,  order 
eliminated  from  the  record;  (c)  the  school  record  of  such  child,  and  its 
employment  record,  if  any;  (d)  a  brief  statement  of  the  home  conditions 
and  environment  of  the  child;  (e)  a  report  of  the  medical  examination  of 
such  child,  if  any,  and  (f )  such  other  facts  as  the  court  may  require.  The 
probation  officers  hereinafter  provided  for  shall,  so  far  as  possible,  furnish 
each  clerk  with  such  information  as  he  may  require  for  the  completion  of 
such  records.  Each  clerk  of  the  children's  court  shall  keep  an  accurate 
minute  of  all  fines  imposed  and  received  at  the  time  of  receiving  the  same. 
He  shall  report  in  writing  to  the  chief  clerk  at  least  once  in  each  month  the 
fines  imposed  and  received.  Each  clerk  shall  pay  over  the  amount  of  all 
fines  received  by  him  to  the  chamberlain  of  the  city  of  New  York,  on  or 
before  the  fifth  day  of  each  month,  and  at  the  same  time  file  with  the  cham- 
berlain and  the  comptroller  of  the  city  of  New  York  a  copy  of  such  state- 
ment of  fines  received.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8, 1915.) 
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§  84-m.  Service  of  subpceiuu. — The  chief  clerk  shall  cause  to  be  served 
all  subpcenas  on  behalf  of  the  people  for  appearance  before  the  children's 
court.     {Added  by  L,  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  34-n.  Duties  of  probation  officer*. — The  chief  probation  officer  is  a 
probation  officer.  The  probation  officers  of  the  children's  court  shall  be 
subject  to  rules  prescribed  by  the  majority  of  the  justices.  The  presiding 
justice  shall  assign  the  various  probation  officers  to  the  various  parts  of 
the  court  and  to  such  territorial  districts  within  the  jurisdiction  of  any 
part  of  the  court  as  may  be  designated  by  a  majority  of  the  justices,  pro- 
vided that  when  a  probation  officer  has  once  been  assigned  to  a  certain  part 
he  shall  continue  to  serve  in  the  said  part  until  by  vote  of  a  majority  of  the 
justices  he  is  transferred  to  another  part.  One  of  the  probation  officers  in 
each  of  the  parts  of  the  court  shall  be  designated  as  the  probation  officer  in 
charge  of  that  part  of  the  court  and  shall  exercise  a  general  supervision 
over  the  probation  service  in  that  district  (Added  by  L.  1915,  ch.  531,  in 
effect  May  8,  1915.) 

§  34-o.  Removal  of  clerks  and  employees. — A  majority  of  the  justices  of 
the  children's  court  may  remove  for  cause  the  chief  clerk  or  any  clerk  of 
such  court  after  due  notice  and  an  opportunity  of  being  heard,  and  may 
remove  the  chief  probation  officer  or  any  probation  officer  or  any  other 
officer  or  employee  of  such  court  after  giving  an  opportunity  of  making  an 
explanation.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  34-p.  Seal  of  court. — The  children's  court  shall  have  an  official  seal, 
on  which  shall  be  engraved  the  arms  of  the  state  of  New  York,  and  the 
words,  "Children's  Court  of  the  City  of  New  York."  All  process  issued 
by  the  court  shall  be  sealed  with  such  seal  and  signed  by  the  chief  clerk  of 
the  court,  or  such  other  clerk  or  clerks  as  may,  from  time  to  time,  be  desig- 
nated by  the  presiding  justice.  (Added  by  L.  1915,  ch.  531,  in  effect 
May  8,  1915.) 

§  34-q.  Parti  of  court. — On  or  before  the  first  day  of  August,  nineteen 
hundred  and  fifteen,  and  as  often  thereafter  as  the  presiding  justice  may 
deem  advisable,  the  presiding  justice  and  the  justices  of  the  children's 
court  shall  meet,  fix  and  publish  in  the  City  Record  the  boundaries  of  the 
children's  court  districts  in  the  city,  in  each  of  which  districts  there  shall 
be  one  or  more  separate  parts  of  the  court,  and  each  of  which  courts  shall 
be  held  in  some  building  separate  and  apart  from  one  used  for  the  trial  of 
adults,  except  that  in  the  borough  of  Richmond  the  children's  court  may 
be  held  in  the  same  building,  but  in  a  room  separate  and  apart  from  that 
used  for  the  trial  of  adults.  (Added  by  L.  1915,  ch.  531,  in  effect  May  8, 
1915.) 

§  34-r.  Custody  of  child  pending  disposition  by  the  court. — "Whenever  a 
child  is  brought  before  the  children's  court,  the  court  may  continue  the 
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hearing  from  time  to  time  and  may,  except  in  cases  of  children  who  have 
been  subjects  or  witnesses  of  crimes  committed  by  adults,  pending  such 
hearing,  allow  such  child  to  remain  in  the  custody  of  its  parents,  parent  or 
guardian,  subject  to  the  visitation  of  a  probation  officer,  and  may,  at  any 
time,  for  due  cause  shown,  revoke  such  parole  and  order  the  arrest  and 
commitment  of  such  child  pending  the  determination  of  the  case.  (Added 
by  L.  1915,  ch.  531,  in  effect  May  8, 1915.) 

§  34-s.  Hearings. — The  court  shall  have  power  upon  the  hearing  of  any 
case  involving  any  child,  to  exclude  the  general  public  from  the  room 
wherein  the  said  hearing  is  held,  admitting  thereto  such  persons  as  may 
have  a  direct  interest  in  the  case.  The  records  of  any  case  may,  by  order 
of  the  court,  be  withheld  from  indiscriminate  public  inspection,  but  such 
records  shall  be  open  to  inspection  by  the  parents  or  guardians  or  attorneys 
of  the  child  involved.     {Added  by  L.  1915,  ch.  531,  in  effect  May  8, 1915.) 

§  34-t.  Discharge  on  recommendation,  of  probation  officer. — The  justice 
presiding  in  any  part  may,  on  the  written  recommendation  of  the  probation 
officer  in  charge  of  that  part,  setting  forth  the  reasons  therefor,  to  be  filed 
with  the  records  in  such  case,  dismiss  without  a  hearing  any  case  against 
any  child  over  which  he  has  jurisdiction,  except  where  the  child  is  charged 
with  an  offense  which,  if  committed  by  an  adult,  would  be  a  felony,  and 
may  order  the  discharge  of  such  child  from  the  custody  in  which  it  has 
been  placed  pending  the  hearing,  and  such  discharge  may,  in  the  discretion 
of  the  justice,  be  ordered  without  bringing  the  child  into  court.  (Added 
by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  35.  Children's  courts.— IfepeoZed  by  L.  1915,  ch.  531,  §  39,  in  effect 
July  1,  1915. 

§  36.  Arraignment  of  children, — Whenever  under  any  provision  of  law 
a  child  is  taken  into  custody,  it  shall  be  the  duty  of  the  officer  having  the 
child  in  charge  to  notify  the  parent,  guardian  or  custodian  of  any  such 
child  taken  into  custody,  and  with  all  convenient  speed  to  take  such  child 
to  the  children's  court,  if  in  session,  and  if  not  then  to  the  rooms  of  a  duly 
incorporated  society  for  the  prevention  of  cruelty  to  children.  (Amended 
by  L.  1911,  ch.  721,  in  effect  July  20,  1911.) 

§  37.  Jurisdiction  of  children's  courts. — The  children's  courts  and  the 
justices  thereof  shall  hear  and  adjudicate  all  charges  against  children  of 
the  grade  of  or  under  section  twenty-one  hundred  and  eighty-six  of  the 
penal  law,  permitted  to  be  tried  as  misdemeanors  and  all  charges  against 
children  for  which  they  can  be  found  guilty  of  juvenile  delinquency,  and 
all  other  cases  in  which  the  court  or  any  justice  thereof  has  power  to  com- 
mit children  as  provided  by  law. 

§  38.  Procedure  in  children's  courts. — The  children's  courts  shall  be 
open  during  such  hours  as  the  chief  justice  by  public  rule  shall  announce, 
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and  one  of  said  justices  shall  be  in  attendance,  who  shall  possess  and  exer- 
cise, as  to  all  matters  arising  in  said  court,  all  the  powers  and  jurisdiction 
of  the  court  of  special  sessions,  unless  an  objection  shall  be  interposed  by 
the  prosecution  or  the  defense  at  or  before  the  time  the  defendant,  or  de- 
fendants, are  called  upon  to  plead.  If  an  objection  be  interposed,  or  there- 
after, if  permitted  by  the  justice  presiding,  the  case  shall  be  adjourned  to 
some  future  day  when  a  trial  may  be  had  before  three  justices.  Any  order, 
determination  or  judgment  of  one  of  said  justices  when  sitting,  alone,  pur- 
suant to  the  foregoing  provisions,  or  any  two  of  said  justices  when  three 
are  sitting,  shall  be  the  order,  determination  or  judgment  of  the  court  of 
special  s 


§  39.  Disposition  of  children  in  certain  oases. — In  addition  to  the  powers 
and  jurisdiction  now  conferred  by  law,  whenever  a  child  is  charged  with 
an  offense  of  the  grade  of  a  misdemeanor  or  under  section  twenty-one  hun- 
dred and  eighty-six  of  the  penal  law  permitted  to  be  tried  as  a  misde- 
meanor, the  justice  sitting  in  the  children's  court  shall  so  far  as  is  con- 
sistent with  the  interest  of  the  child  and  of  the  state  consider  the  child  not 
as  upon  -trial  for  the  commission  of  a  crime,  but  as  a  child  in  need  of  the 
care  and  protection  of  the  state;  to  that  end  he  may,  if  the  child  or  either 
parent  or  any  guardian  or  custodian  of  such  child  shall  so  request,  before 
proceeding  with  the  trial  of  the  child  for  the  offense  charged,  or  at  any 
stage  of  the  trial  and  before  conviction,  suspend  the  trial  and  inquire  into 
all  the  facts  and  surrounding  circumstances  of  the  case,  and  if  the  justice 
shall  so  find,  he  may  in  his  discretion,  in  lieu  of  proceeding  with  the  trial, 
adjudge  the  child  to  be  in  need  of  the  care  and  protection  of  the  state  and 
thereupon  be  shall  deal  with  such  child  in  all  respects  in  the  manner  pro- 
vided in  section  four  hundred  and  eighty-six  of  the  penal  law  in  the  case 
of  a  child  not  having  proper  guardianship. 

§  39-a.  Examination  and  commitment  of  mentally  defective  and  feeble- 
minded children. — Whenever  it  shall  appear  to  the  justice  sitting  in  the 
children 's  court  at  any  stage  of  a  proceeding  pending  before  him  that  there 
is  reason  to  believe  that  a  child  arraigned  before  the  court  is  mentally 
defective,  he  may  direct  a  mental  examination  of  such  child  by  one  or  more 
physicians,  appointed  as  hereinafter  provided,  to  determine  whether  such  a 
child  is  mentally  defective.  The  physician  or  physicians  so  designated  shall 
submit  to  the  court  before  the  final  disposition  of  the  case,  a  written  report 
setting  forth  the  results  of  such  examination  and  the  report  so  rendered 
shall  be  made  part  of  the  records  of  the  court.  If  by  such  report  the  child 
is  declared  to  be  mentally  defective  or  feeble-minded,  the  justice  shall  make 
such  other  or  further  investigation  in  the  premises  as  he  may  deem  proper, 
and  if  he  shall  determine  that  the  child  is  mentally  defective,  he  may  com- 
mit the  child  to  a  public  institution  of  the  state  or  city  of  New  York  duly 
authorized  by  law  to  receive  and  care  for  mentally  defective  and  feeble- 
minded persons  there  to  be  detained  until  discharged  or  transferred  in  due 
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course  of  law.  No  such  order  or  determination  shall  be  made,  however, 
without  the  consent  of  the  parent,  guardian,  or  person  in  parental  relation 
having  custody  of  such  child,  unless  upon  like  notice  and  like  opportunity 
to  be  heard  as  is  required  for  a  commitment  under  section  four  hundred 
and  eighty-six  of  the  penal  law. 

The  mayor  of  the  city  of  New  York  shall  appoint  three  physicians,  duly 
licensed  to  practice  medicine  in  the  state  of  New  York,  each  of  whom  has 
had  at  least  five  years'  experience  in  the  care  and  treatment  of  feeble- 
minded or  insane  persons,  who  shall  be  medical  examiners  in  the  children's 
court  under  the  provisions  of  this  section,  to  hold  office  at  the  pleasure  of 
the  mayor.  The  board  of  aldermen  of  the  city  of  New  York,  upon  the 
recommendation  of  the  board  of  estimate  and  apportionment,  shall  fix  their 
compensation,  and  provide  for  the  payment  thereof  and  of  the  expense  of 
examinations  provided  for  by  this  section.  (Added  by  L.  1913,  ch.  691,  in 
effect  May  24,  1913.) 

§  40.  Appeals  from  special  sessions.*— If  any  judgment  or  determination 
made  by  the  court  of  special  sessions  shall  be  adverse  to  the  defendant  he 
may  appeal  therefrom  in  the  same  manner  as  from  a  judgment  in  an  action 
prosecuted  by  indictment,  and  may  be  admitted  to  bail  upon  an  appeal  in 
like  manner;  and  if  the  judgment  of  the  supreme  court  upon  such  an 
appeal  shall  be  adverse  to  the  defendant,  he  may  appeal  therefrom  to  the 
court  of  appeals  as  prescribed  in  the  code  of  criminal  procedure.  In  case 
of  any  such  appeal  to  the  supreme  court,  or  to  the  court  of  appeals,  the 
procedure  in,  and  the  jurisdiction  of,  the  said  courts,  respectively,  shall  be 
the  same  as  from  a  judgment  of  conviction  after  indictment. 

$  41.  Duty  of  district  attorney  to  attend  court. — It  shall  be  the  duty  of 
the  district  attorney  of  the  counties  of  New  York,  Kings,  Queens  and  Rich- 
mond, respectively,  to  attend  in  person  or  by  an  assistant  or  deputy  as- 
sistant at  all  sessions  of  any  part  of  the  court  of  special  sessions  held  within 
his  county,  except  the  children's  court. 

§  42.  Children's  courts  in  boroughs  of  Queens  and  Richmond. — On  and 
after  the  first  day  of  September,  nineteen  hundred  and  ten,  the  city  magis- 
trates shall  not  have  jurisdiction  in  any  child's  case  in  the  boroughs  of 
Queens  and  Richmond  but  the  jurisdiction  in  all  cases  of  children  shall  be 
had  and  possessed  by  the  children's  court  and  its  justices.  (Amended  by 
L.  1915,  ch.  531,  in  effect  May  8,  1915.) 


ARTICLE  III-A. 

(Article  added  by  L.  1916,  ch.  531,  in  effect  May  8,  1915.) 

C0TTRTS  07  SPECIAL  SESSIONS  HELD  BT  CITY  MAOISTBATEt 

Section  43.    Power  of  city  magistrates. 
44.    Procedure. 
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45.  Papers  to  be  returned  by  city  magistrates. 

46.  Clerks,  officials,  attendants  and  records. 

§  43.  Power  of  city  magistrate*. — A  court  of  special  sessions  may  be 
held  in  the  city  of  New  York  by  any  one  city  magistrate  where  the  offense 
charged  is  one  of  the  following  classes  of  misdemeanor : 

a.  Violation  of  any  provision  of  any  code,  rule  or  order  enacted  or 
issued  by  any  department,  bureau,  board  or  commission  of  the  state  or  of 
the  city  of  New  York. 

b.  Any  misdemeanor  enumerated  in  article  sixteen  of  the  penal  law  en- 
titled "Animals." 

c.  Any  of  the  misdemeanors  enumerated  in  seetion  nine  hundred  and 
twenty-five  of  the  penal  law  entitled  "Frauds  on  hotel  keepers." 

d.  Any  violation  of  the  provisions  of  section  fifteen  hundred  and  sixty- 
six  of  the  penal  code  entitled  "Street  railroad  transfer  tickets  not  to  be 
given  away  or  sold." 

e.  Any  violation  of  any  provision  of  the  labor  law. 

f.  Any  violation  of  article  eleven  of  the  highway  law. 

g.  Any  violation  of  any  provision  of  tbe  tenement  house  law. 

h.  Any  violation  of  any  ordinance  of  the  city  of  New  York  which  is 
punishable  as  a  misdemeanor. 

i.  Any  misdemeanor  which  is  by  statute  made  punishable  by  a  fine  not 
exceeding  one  hundred  dollars  or  by  imprisonment  for  a  period  not  ex- 
ceeding sixty  days,  or  by  both  such  fine  and  imprisonment.  (Added  by 
L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  44.  Procedure. — Whenever  a  defendant  is  arraigned  before  a  city 
magistrate  for  an  offense  which  may  be  tried  by  a  court  of  special  sessions 
held  by  a  city  magistrate,  such  city  magistrate  after  taking  tbe  information 
and  depositions  and  the  statement  of  tbe  defendant  in  relation  thereto,  or 
his  waiver,  may,  with  the  consent  of  the  defendant,  after  informing:  him 
of  his  right  to  be  tried  by  three  justices  at  the  court  of  special  sessions  pro- 
vided for  in  articles  two  and  three  hereof,  unless  objection  is  made  in 
behalf  of  the  department  in  charge  of  the  prosecution  for  a  violation  of  a 
code,  rule  or  order  of  such  department,  or  in  any  other  case  by  the  district 
attorney,  proceed  to  bold  a  court  of  special  sessions  and  try  and  determine 
such  action  upon  tbe  information  taken  by  the  magistrate  and  the  plea  of 
the  defendant  taken  thereto  by  such  court  of  special  sessions  and  shall  exer- 
cise with  regard  thereto  all  the  powers  and  jurisdiction  of  the  court  of 
special  sessions  provided  for  in  articles  two  and  three  hereof  and  may  from 
time  to  time  adjourn  such  trial.  In  any  case  where  the  magistrate  holds  a 
court  of  special  sessions  the  action  shall  be  tried  and  finally  disposed  of  by 
him,  or  if  tbe  department  in  charge  of  the  prosecution  or  the  district  attor- 
ney, as  the  case  may  be,  and  the  defendant  consent,  may  be  tried  by  a  court 
of  special  sessions  to  be  held  by  tbe  next  magistrate  sitting  in  the  same 
magistrate's  district  court  or  be  remitted  with  the  papers  to  the  court  of 
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special  sessions  provided  for  in  articles  two  and  three  hereof  for  trial  there 
by  three  justices.  At  any  stage  of  the  proceeding  before  judgment  the 
magistrate  may  allow  the  information  to  be  amended  in  such  manner  as 
an  indictment  might  be  amended  or  may  take  an  amended  information  of  the 
complainant  and  continue  the  trial  thereon,  or  he  may  suspend  the  trial 
and  cause  the  complaint  and  other  papers  to  be  sent  to  the  district  attorney 
for  trial,  upon  information,  by  three  justices  in  the  court  of  special  sessions, 
provided  for  in  articles  two  and  three  hereof.  If  the  defendant  shall  not 
give  such  consent,  or  if  the  department  in  charge  of  the  prosecution  or  the 
district  attorney  as  the  case  may  be  shall  object  as  aforesaid  at  any  time 
before  the  actual  trial  by  the  magistrate  in  such  court  of  special  sessions, 
the  city  magistrate  shall  proceed  to  examine  such  case  as  a  magistrate  and 
may,  if  the  evidence  warrants,  hold  such  defendant  to  answer  for  trial  be- 
fore three  justices  at  the  court  of  special  sessions,  provided  for  in  articles 
two  and  three  hereof.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  45.  Papers  to  be  returned  by  city  magistrates^— Whenever  a  city  magis- 
trate has  held  a  court  of  special  sessions,  as  provided  in  section  forty -three 
of  this  act,  he  shall  return  to  the  chief  clerk  of  the  court  of  special  sessions 
the  warrant,  if  any,  the  information  and  depositions,  the  statement  of  the 
defendant  if  he  has  made  one,  an  extract  from  the  minutes  of  the  trial  set- 
ting forth  the  result  thereof,  and  all  undertakings  of  bail  for  the  appear- 
ance of  witnesses  taken  by  him  in  each  case  tried  and  determined  by  such 
court  of  special  sessions  within  five  days  from  the  final  disposition  thereof. 
Every  magistrate  who  holds  a  court  of  special  sessions  shall  keep  or  cause 
to  be  kept  a  record  which  shall  contain  all  the  data  and  facts  required  by 
the  chief  justice  of  the  court  of  special  sessions  and  shall,  on  or  before  the 
twentieth  day  of  January  in  each  and  every  year,  make  and  return  to  the 
chief  clerk  of  the  court  of  special  sessions  all  such  data  and  statistical  and 
other  information  as  may  be  required  by  the  chief  justice  of  the  court  of 
special  sessions.     (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  46.  Clerks,  officials,  attendants  and  records. — Whenever  a  court  of 
special  sessions  shall  be  held  by  a  city  magistrate  in  accordance  with  the 
provisions  of  this  article,  the  clerks,  officers  and  other  attendants  of  the  city 
magistrates'  court  in  which  such  court  of  special  sessions  is  held  shall  have 
with  regard  to  each  case  tried  and  all  business  transacted  by  such  court, 
the  powers  and  duties  of  clerks,  officers  and  attendants  respectively  of  the 
court  of  special  sessions  provided  for  in  articles  two  and  three  hereof,  and 
the  clerks  shall  keep  such  records  of  the  business  transacted  by  such  courts 
as  may  be  required  of  them  by  the  chief  clerk  of  the  court  of  special  ses- 
sions.    (Added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 
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ARTICLE  IV. 
oa&jurizATioH  or  cxtt  icaqiruth'  oonn. 

(Synopsis  of  article  amended  by  L.  1916,  ch.  631.) 

Section  60.  The  board  of  city  magistrates. 

61.  Chief  city  magistrate. 

*  62.  Qualifications  of  magistrates. 

•  53.  Duties  of  chief  city  magistrate. 

64.    Temporary  appointments  of  magistrates. 
66.    Clerks. 

55-a.  Chief  clerk;  deputies. 
56-b.  Clerk's  offices  and  records. 

66-c.  Clerks,  deputy  clerks,  assistant  clerks,  court  attendants,  Interpreters 
and  other  employees  continued  in  office. 

66.  Clerical  staff  and  attendants. 

67.  Bonds  of  chief  clerks  and  clerks. 

•68.    Complaints;  not  to  be  prepared  in  court  room. 

59.  Meetings  of  the  board  of  city  magistrates. 

60.  Additional  magistrates. 

§  50.  The  board  of  city  magistrates. — From  and  after  midnight  on  the 
thirtieth  day  of  June,  nineteen  hundred  and  fifteen,  the  two  divisions  of 
the  city  magistrates'  courts  as  then  constituted  shall  be  discontinued  and 
there  shall  be  one  board  of  city  magistrates,  consisting  of  a  chief  city 
magistrate  and  such  city  magistrates  as  are  provided  for  in  this  act.  The 
chief  city  magistrate  and  the  city  magistrates  of  the  first  and  second  divi- 
sions of  the  city  magistrates'  court  of  the  city  of  New  York  in  office  on  the 
said  day  shall  be  continued  as  city  magistrates  until  the  terms  of  office  for 
which  they  were  appointed,  respectively,  shall  have  expired.  (Amended  by 
L.  1915,  ch.  531,  in  effect  May  8, 1915.) 

§  51.  Chief  city  magistrate. — On  the  first  day  of  July,  nineteen  hundred 
and  fifteen,  or  as  soon  thereafter  as  practicable,  the  mayor  shall  appoint 
from  among  the  city  magistrates  in  office  on  the  said  day  the  chief  city 
magistrate  who  shall  hold  office  as  chief  city  magistrate  and  as  a  city  magis- 
trate for  ten  years  from  said  first  day  of  July.  The  chief  city  magistrate, 
in  addition  to  the  exercise  of  all  the  powers  of  a  city  magistrate,  shall  be 
the  administrative  head  of  and  have  general  supervision  of  the  business  of 
all  of  the  courts  held  by  city  magistrates  as  provided  for  in  this  act,  and 
he  shall  preside  and  be  entitled  to  vote  at  all  meetings  of  the  board  of  city- 
magistrates.  Subject  to  the  provisions  of  this  act,  he  shall  determine  the 
number  of  city  magistrates'  courts  which  shall  be  held  and  shall  prescribe 
the  hours  for  attendance  of  city  magistrates,  clerks  and  employees  thereat. 
The  board  of  city  magistrates  shall  appoint  a  committee  of  ten  of  its  own 
number,  four  of  whom  shall  be  residents  of  the  borough  of  Manhattan, 
three  of  whom  shall  be  residents  of  the  borough  of  Brooklyn,  one  a  resident 

■So  In  original 
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of  the  borough  of  The  Bronx,  one  of  the  borough  of  Queens  and  one  of  the 
borough  of  Richmond,  who  with  the  chief  city  magistrate  shall  make  assign- 
ments of  the  city  magistrates  to  sit  at  the  various  city  magistrates'  district 
courts,  but  no  magistrate  shall  be  assigned  to  sit  in  such  court  in  any  bor- 
ough in  which  he  does  not  reside  except  temporarily  to  help  out  in  some 
emergency  and  except  that  a  magistrate  residing  in  Manhattan  or  The 
Bronx  may  be  assigned  to  sit  in  any  such  district  court  in  either  of  said 
boroughs.  Except  as  otherwise  provided  in  this  act,  all  assignments  to 
courts  held  by  city  magistrates  shall  be  made  by  the  chief  city  magistrate. 
In  case  of  his  absence  or  inability  to  serve,  he  may  designate  any  one  of  the 
city  magistrates  as  acting  chief  city  magistrate  during  such  absence  or 
inability  and  not  to  exceed  sixty  days.  If  such  absence  or  inability  extends 
beyond  sixty  days  the  mayor  shall  designate  an  acting  chief  city  magis- 
trate. The  chief  city  magistrate  shall  establish  and  supervise  a  system  for 
keeping  the  records  of  each  such  court  and  shall  have  such  other  powers 
and  duties  as  are  provided  in  this  act.  (Amended  by  L.  1915,  ch.  531,  in 
effect  May  8,  1915.) 

§  52.  Qualification  of  magistrates. — No  person  shall  be  appointed  to  the 
office  of  city  magistrate  unless  he  shall  have  been  admitted  to  practice  as 
an  attorney  and  counselor-at-law  of  the  supreme  court  of  the  state  at  least 
three  years  prior  to  the  date  of  such  appointment,  unless  he  was  a  city 
magistrate,  or  was  acting  as  a  city  magistrate  on  or  before  the  first  day  of 
January,  nineteen  hundred  and  five.  (Amended  by  L.  1912,  ch.  464,  and 
L.  1913,  ch.  372,  in  effect  July  1,  1913.) 

§  53.  Duties  of  chief  city  magistrates. — Repealed  by  L.  1915,  ch.  531, 
§  39,  in  effect  May  8,  1915.) 

§  54.  Temporary  appointments  of  magistrates^ — If  any  magistrate  is 
physically  or  mentally  disabled  so  as  to  be  unable  to  perform  his  duties, 
the  mayor  shall  have  authority  to  appoint  a  temporary  city  magistrate  who 
shall  be  a  resident  of  the  same  borough  as  the  magistrate  so  disabled  for  a 
period  not  to  exceed  thirty  days,  upon  the  certificate  of  the  chief  city 
magistrate  setting  forth  that  owing  to  such  disability  the  public  interest 
requires  the  temporary  appointment  of  a  person  in  the  place  of  the  magis- 
trate or  magistrates  thus  disabled.  Upon  a  similar  certificate  the  mayor 
shall  have  authority  at  the  expiration  of  such  temporary  appointment  to 
renew  such  appointment  from  time  to  time  for  a  period  not  exceeding 
thirty  days.     (Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  55.  Clerks. — There  shall  be  a  clerk  for  each  court  held  by  a  city  magis- 
trate and  such  additional  clerks  as  are  provided  for  in  this  act.  Except  as 
otherwise  provided  in  this  act,  all  clerks  shall  be  appointed  by  a  majority 
of  the  board  of  city  magistrates  and  shall  be  residents  of  the  borough  in 
the  district  courts  of  which  they  are  to  be  regularly  employed.  Appoint- 
ments of  clerks  shall  be  for  terms  of  four  years,  provided  that  an  appoint- 
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meat  to  fill  a  vacancy  caused  by  death,  resignation  or  removal  from  office 
shall  be  for  tbe  unexpired  portion  of  the  term.  The  board  of  city  magis- 
trates, if  in  their  judgment  the  business  of  the  court  does  not  require  the 
filling  of  any  vacancy  in  the  office  of  clerk,  may  refrain  from  filling  the 
same  until  they  deem  it  necessary.  The  chief  city  magistrate  shall  assign 
the  clerks  and  all  other  employees  to  such  courts  and  to  such  duties  as  be 
may  determine.     (Amended  by  L.  1915,  ck.  531,  in  effect  May  8,  1915.) 

§  65-a.  Chief  clerk;  deputies. — On  or  before  the  first  day  of  July,  nine- 
teen hundred  and  fifteen,  and  thereafter  whenever  a  vacancy  occurs  tbe 
chief  city  magistrate  shall  appoint  a  chief  clerk,  and  one  or  more  deputy 
chief  clerks,  who  shall  perform  such  duties  as  may  be  required  of  them 
by  this  act  and  by  tbe  chief  city  magistrate.  The  term  of  office  of  tbe  chief 
clerk  and  deputy  chief  clerks  shall  be  four  years,  unless  sooner  removed  as 
provided  in  this  act,  except  that  appointments  to  fill  vacancies  caused  by 
death,  resignation  or  removal  from  office  shall  be  for  the  unexpired  portion 
of  the  term.  The  chief  clerk  of  the  present  second  division  in  office  on  the 
thirtieth  day  of  June,  nineteen  hundred  and  fifteen,  shall  be  a  deputy  chief 
clerk.  The  chief  clerk  shall  report  in  writing  to  the  chief  city  magistrate 
each  month  tbe  hours  that  each  court  opened  and  closed  each  day,  and  such 
other  information  as  he  may  be  directed.  The  chief  clerk  shall  require 
each  clerk  to  file  with  him  such  reports  as  may  be  necessary  and  shall  cause 
suitable  blanks  to  be  prepared  and  furnished  for  such  purpose.  On  or  be- 
fore the  twentieth  day  of  January  of  each  year  the  chief  clerk  shall  prepare 
an  annual  report  to  the  chief  city  magistrate  of  the  business  of  all  the 
magistrates'  courts,  and  of  the  attendance  and  proceedings  of  the  city 
magistrates  thereat,  in  such  form  as  the  chief  city  magistrate  may  prescribe. 
Upon  the  approval  of  such  annual  report  by  the  chief  city  magistrate,  duly 
authenticated  copies  thereof  shall  be  filed  with  the  secretary  of  state,  and 
with  the  mayor,  comptroller  and  board  of  aldermen  of  the  city  of  New 
York,  and  the  report  shall  be  printed  promptly.  (Added  by  L.  1915,  ck. 
531,  in  effect  May  8,  1915.) 

§  55-b.  Clerks'  offices  and  records. — A  principal  office  and  one  or  more 
other  offices  shall  be  maintained  by  the  chief  clerk  at  which  there  shall  be 
an  information  bureau  for  the  benefit  of  the  public.  One  such  office  shall 
be  maintained  in  the  borough  of  Brooklyn.  The  chief  city  magistrate  shall 
prescribe  rules  and  regulations  for  the  conduct  of  such  offices  and  for  the 
records  to  be  kept  thereat.  (Added  by  L.  1915,  ck.  531,  in  effect  May  8, 
1915.) 

§  55c.  Clerks,  deputy  clerks,  assistant  clerks,  court  attendants,  inter- 
preters and  other  employees  continued  in  office. — Each  clerk  of  the  two  divi- 
sions of  the  city  magistrates'  courts  in  office  at  midnight  on  June  thirtieth, 
nineteen  hundred  and  fifteen,  shall  be  continued  as  a  clerk  of  the  city 
magistrates'  court,  as  constituted  under  this  act,  for  the  remainder  of  the 
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terms  for  which  they  were  appointed,  respectively,  subject  to  removal  as 
provided  in  this  act.  Each  clerk's  assistant,  deputy  clerk,  court  attendant, 
stenographer,  interpreter  and  other  employee  and  appointee  of  the  city 
magistrates'  courts  in  office  at  midnight  on  June  thirtieth,  nineteen  hun- 
dred and  fifteen,  shall  be  continued  in  like  capacity  until  the  term  of  office 
for  which  he  was  appointed  shall  have  expired,  or  until  removed  in  accord- 
ance with  the  provisions  of  this  act,  except  that  the  board  of  estimate  and 
apportionment  may,  on  the  recommendation  of  the  board  of  city  magis- 
trates that  any  position  is  unnecessary,  abolish  such  position  and  the  term 
of  the  incumbent  thereof  shall  thereupon  cease.  (Added  by  L.  1915,  ch. 
531,  in  effect  May  8, 1915.) 

§  56.  Clerical  staff  and  attendants. — The  board  of  city  magistrates  may 
appoint  clerks'  assistants,  stenographers,  interpreters,  attendants  and  other 
necessary  employees.  Upon  the  appointment  of  a  chief  or  other  clerk  the 
chief  city  magistrate  shall  issue  three  certificates  to  be  signed  by  him  and 
attested  by  the  secretary  or  acting  secretary  of  the  board,  each  of  which 
shall  state  the  term  for  which  the  appointment  is  made,  and  when  it  will 
expire,  and  shall  deliver  one  of  said  certificates  to  the  person  so  appointed, 
and  shall  cause  the  other  certificates  to  be  filed,  one  in  the  office  of  the  city 
clerk  and  one  in  the  office  of  the  clerk  of  the  county  in  which  such  person 
resides.  All  clerks'  assistants,  stenographers,  interpreters  and  other  em- 
ployees of  the  magistrates'  courts  shall  be  continued  without  reappoint- 
ment, subject  to  removal  as  provided  in  this  act.  (Amended  by  L.  1915, 
ch.  531,  in  effect  May  8,  1915.) 

§  57.  Bonds  of  chief  clerks  and  clerks.* — Before  any  chief  clerk  or  any 
clerk  of  the  magistrates'  courts  shall  enter  upon  the  discharge  of  his  duty, 
he  shall  file  in  the  office  of  the  comptroller  of  the  city  a  bond  in  a  penal 
sum  to  be  fixed  by  the  chief  city  magistrate,  which,  however,  shall  be  not 
less  than  five  thousand  dollars,  with  two  sureties,  conditioned  for  the  faith- 
ful discharge  of  his  duty  as  such  chief  or  other  clerk  and  the  due  account- 
ing for  and  the  payment  of  all  money  received  by  him  as  such  chief  or 
other  clerk,  such  bond  to  be  approved  by  said  comptroller,  whose  approval 
shall  be  evidenced  by  his  certificate  endorsed  thereon.  The  board  of  magis- 
trates may  require  a  bond  in  an  additional  amount  to  be  given  by  any  chief 
or  other  clerk.     (Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  58.  Complaints;  not  to  be  prepared  in  court-room. — As  soon  as  prac- 
ticable after  this  act  takes  effect  provisions  shall  be  made  in  each  magis- 
trate's court  whereby  the  clerk,  the  clerk's  assistants  or  other  employees 
whose  duty  it  is  to  prepare  complaints  shall  have  proper  accommodations 
and  the  necessary  room  or  rooms  separate  from  but  convenient  to  the  room 
in  which  the  court  is  held,  and  therein  shall  be  at  all  times  conspicuously 
posted  a  notice  legibly  printed  in  English,  German,  French,  Italian, 
Yiddish  and  Greek,  respectively,  and  such  other  language  as  the  board  of 
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magistrates  respectively  shall  prescribe,  to  the  effect  that  any  person  to  whom 
permission  is  refused  to  make  and  verify  a  complaint  and  who  is  thereby 
aggrieved  will  be  heard  upon  application  to  the  city  magistrate  in  person 
before  the  closing  of  the  pending  session  of  the  court.  It  shall  be  the 
duty  of  each  city  magistrate  before  opening  and  again  before  closing  a 
session  of  his  court  to  cause  to  be  intelligibly  announced  to  all  persons  in 
and  about  his  court-room  that  the  court  will  then  and  there  hear  all  com- 
plaints which  have  not  been  taken  by  the  complaint  clerk. 

§  59.  Meetings  of  the  board  of  city  magistrates. — It  shall  be  the  duty 
of  the  board  of  city  magistrates  to  meet  at  least  four  times  in  each  year,  at 
such  hour  and  place  as  the  board  may  determine,  and  at  such  other  times 
as  it  may  be  convened  by  the  chief  city  magistrate,  for  the  consideration 
of  matters  concerning  the  administration  of  justice  in  any  of  the  courts 
provided  for  in  this  act  At  aaid  meetings  the  board  shall  receive  or  cause 
to  be  investigated  all  complaints  presented  to  it  pertaining  to  the  courts,  or 
to  the  magistrates,  officers  or  employees  thereof,  and  shall  take  such  steps 
as  it  may  deem  necessary  or  proper  in  respect  thereof,  and  the  board 
shall  have  the  power,  except  as  herein  otherwise  provided  and  it  shall 
be  its  duty,  from  time  to  time,  to  make,  alter  and  amend  rules  regulat- 
ing the  practice  and  procedure,  which  shall  be  uniform,  so  far  as  practi- 
cable, in  all  city  magistrates'  courts.  All  rules  shall  be  printed  within  a 
reasonable  time  after  their  adoption.  Whenever  requested  by  ten  or  more 
magistrates  the  chief  city  magistrate  shall  call  a  special  meeting  of  the 
board  for  the  purposes  set  forth  in  such  request.  (Amended  by  L.  1915, 
ck.  531,  tn  effect  May  8, 1915.) 

§  60.  Additional  magistrates. — Whenever  two-thirds  in  number  of  the 
magistrates  shall  transmit  to  the  mayor  a  certificate  signed  by  them  that 
in  their  opinion  the  business  of  the  magistrates'  courts  is  such  as  to  require 
an  increase  in  the  number  of  city  magistrates,  the  mayor  may  provide  for 
an  increase  in  the  number  of  said  city  magistrates,  and  such  additional  city 
magistrates  shall  be  appointed  for  two,  four,  six,  eight  or  ten  years,  as  the 
expiration  of  the  terms  of  city  magistrates  holding  office  shall  require,  in 
order  that,  as  nearly  as  may  be,  an  equal  number  of  city  magistrates  shall 
be  appointed  every  two  years.  The  successor  of  each  of  such  city  magis- 
trates shall  be  appointed  by  the  mayor  for  the  full  term  of  ten  years. 
The  comptroller  of  the  city  of  New  York,  with  the  action  or  concurrence 
of  the  board  of  estimate  and  apportionment  of  the  city,  shall  make  provision 
by  the  issue  and  sale  of  special  revenue  bonds,  until  due  and  adequate 
provision  shall  ther after  be  made  therefor  in  the  annual  budget  of  such 
city,  for  the  salaries  of  additional  magistrates  appointed  pursuant  to  the 
provisions  of  this  section.  (Amended  by  L.  1813,  ch.  372  and  L.  1915,  cA. 
531,  in  effect  May  8,  1915.) 

§  61.  Joint  meetings  of  divisions. — (Repealed  by  L.  1915,  ck.  531,  §  39, 
in  effect  May  8,  1915.) 
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ARTICLE  V. 

JTOLISDICTION  AND  PBOCEDUBE  07  CITY  MAOISTBATES'  COUBTS. 

Section  70.    Court  districts. 

71.  Courts  to  be  held  daily  in  each  district 

72.  General  jurisdiction;  case  arising  under  motor  vehicle  law  or  statutes 

relating  to  cruelty  to  animals. 

73.  Inability  of  magistrates  to  act;  transfer  of  charges. 

74.  Domestic  relations  court 

75.  Arraignments  must  be  made  before  nearest  sitting,  magistrate. 

76.  Cash  bail;  bail  from  push  cart  peddlers. 

77.  Night  courts;  separate  court  for  women. 

78.  Identification  of  prostitutes;  finger  print  system. 

79.  Medical  examination  of  prostitutes. 

80.  Rearrangement  of  courtrooms;   defendants  to  have  full  opportunity 

to  hear  and  be  heard. 

81.  Defendants'  rights  to  communicate  with  friends. 

82.  Summons. 

83.  Summons  may  be  substituted  for  arrest  when. 

84.  Holders  of  police  identification  cards  may  be  served  with  summons. 

85.  Police   commissioner's   jurisdiction    relating   to   the   summoning   of 

offenders. 

86.  Powers  of  chief  city  magistrates  as  to  summons. 

87.  Form  of  summons. 

88.  Commitment  of  persons  convicted  of  public  intoxication,  disorderly 

conduct  or  vagrancy. 

89.  Commitments  to  state  reformatory  for  women  at  Bedford. 

90.  Superintendent  of  the  workhouse;  warden  and  sheriff;  reports. 

91.  Time  of  discharge;  how  to  be  ascertained. 

92.  Discharge  of  persons  committed. 

93.  Commitment  of  males  over  sixteen  years  of  age. 

94.  Appeals  from  city  magistrates. 

95.  Disposition  of  violations  of  sanitary  code,  et  cetera. 

§  70.  Court  districts. — On  or  before  the  first  day  of  September,  nineteen 
hundred  and  ten,  and  as  often  thereafter  as  the  mayor  may  deem  advisable, 
the  mayor,  or  the  president  of  the  board  of  aldermen  if  designated  by  the 
mayor,  the  police  commissioner  and  the  chief  city  magistrate  shall  meet,  fix 
and  publish  in  the  City  Record  the  boundaries  of  the  city  magistrates' 
court  districts  in  each  borough.  Each  city  magistrates'  court  district  shall 
be  composed,  as  far  as  may  be  practicable,  of  entire  police  precincts  as 
constituted  upon  the  date  when  the  boundaries  of  such  court  shall  be  de- 
termined. The  board  of  city  magistrates  may  provide  for  holding  in  any 
borough  such  special  city  magistrates'  courts  or  courts  of  special  sessions 
for  the  trial  of  specified  classes  of  offenses  or  offenders,  and  to  be  held  at 
such  times  and  places,  as  they  shall  determine.  Except  as  otherwise  pro- 
vided in  this  act  the  territorial  jurisdiction  of  all  city  magistrates'  courts, 
other  than  city  magistrate's  district  courts,  shall  be  coterminous  with  the 
city  unless  the  boundaries  thereof  within  the  city  are  otherwise  prescribed 
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by  the  chief  city  magistrate.     (Amended  by  L.  1915,  ch.  531,  in  effect 
May  8,  1915.) 

§  71.  Court!  to  be  held  daily  in  each  district. — There  shall  be  a  city 
magistrate's  court  held  daily  in  every  court  district,  and  in  addition  to  the 
night  court  for  men  and  the  night  court  for  women  such  additional  night 
courts  for  men  and  for  women  as  the  board  of  city  magistrates  may  direct, 
and  unless  otherwise  directed  by  the  chief  city  magistrate  or  the  respective 
boards  of  magistrates,  each  court  shall  be  open  every  day  at  nine  o'clock 
in  the  morning  and  shall  not  be  closed  before  four  o'clock  in  the  afternoon, 
and  the  city  magistrate  assigned  thereto  shall  be  in  attendance  thereat 
except  during  a  reasonable  recess  and  except  that  the  afternoon  session  may 
be  dispensed  with  upon  Saturdays,  Sundays  and  holidays,  other  than  days 
upon  which  general  elections  are  held,  when  each  court  shall  be  open  until 
the  polls  close.  Notwithstanding  the  provisions  of  any  general  or  special 
law,  a  city  magistrate's  court  may  be  convened  on  Sunday,  and  the  magis- 
trate presiding  therein  may  receive  complaints  and  pleas,  hear  and  deter- 
mine cases  and  make  any  judgment  or  order  therein  and  dispose  of  the 
same,  and  otherwise  transact  any  official  business  coming  before  him  in 
the  same  manner  and  to  the  same  extent  as  upon  any  other  day  of  the 
week.     (Amended  by  L.  1912,  ch.  469,  in.  effect  Apr.  18, 1912.) 

§  72.  General  jurisdiction. — The  chief  city  magistrate  and  the  city 
magistrates  of  the  city  of  New  York  are  magistrates  within  the  meaning  of 
the  provisions  of  the  code  of  criminal  procedure  and  the  penal  law,  and  the 
city  magistrates'  courts  are  police  courts  within  the  meaning  of  the  pro- 
visions of  the  code  of  criminal  procedure  and  the  penal  law.  The  chief 
city  magistrate  and  the  city  magistrates  have  all  the  powers  and  jurisdic- 
tion possessed  by  city  magistrates  of  the  city  of  New  York  on  the  first  day 
of  April,  nineteen  hundred  and  ten.  Each  of  said  magistrates  shall  have 
jurisdiction  throughout  the  city,  and  may  perform  any  and  all  of  the 
duties  and  functions  of  a  magistrate  in  and  for  any  one  of  the  counties  in 
said  city ;  any  subpcenas  issued  by  him  may  be  served  in  any  county  in  said 
city  without  the  endorsement  provided  for  in  section  six  hundred  and 
eighteen  of  the  code  of  criminal  procedure,  and  any  warrants  issued  by 
him  may  be  executed  in  any  county  in  said  city  without  the  endorsement 
provided  for  in  section  one  hundred  and  fifty-seven  of  said  code. 
(Amended  by  L.  1913,  ch.  372,  and  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  72^.  Power  of  magistrate  to  admit  to,  fix  and  accept  hail. — The  city 
magistrates  in  the  city  of  New  York  shall  have  the  power  and  jurisdiction 
to  admit  to,  fix  and  accept  bail  before  indictment  in  all  cases  where  a  judge 
of  the  general  sessions  in  the  city  of  New  York  or  a  county  judge  of  any 
of  the  counties  whose  boundary  is  within  the  territorial  limits  of  the  city 
of  New  York  has  such  power.  Whenever  a  person  is  arrested  before  indict- 
ment in  the  city  of  New  York  for  a  felony,  whether  with  or  without  a  war- 
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rant,  at  a  time  when  the  city  magistrates'  court  where  the  prisoner  should 
be  arraigned,  as  provided  in  section  seventy -five  of  this  act,  is  not  in  ses- 
sion, any  magistrate,  may,  in  his  discretion,  if  the  offense  charged  be  a 
bailable  one,  admit  such  person  to  bail  and  take  bail  for  his  appearance 
before  the  magistrate  before  whom  he  would  be  arraigned,  if  not  bailed,  at 
his  next  regular  public  sitting.  Upon  the  arraignment  of  a  defendant,  if 
an  adjournment  be  granted,  the  magistrate  shall  hold  the  defendant  in  bail 
for  his  appearance  during  examination  or  pending  trial  in  a  magistrate's 
court,  or  he  may,  in  his  discretion,  except  in  the  case  of  a  felony,  parole  the 
defendant.  If  the  defendant  be  admitted  to  bail,  the  bail  may  be  taken 
by  any  magistrate.  In  case  the  defendant,  paroled  or  admitted  to  bail, 
shall  fail  to  appear  for  arraignment,  examination  of  trial,  the  magistrate 
presiding  in  such  court  may  forthwith  issue  a  warrant  for  his  arrest. 
(Added  by  L.  1912,  ch.  467,  and  amended  by  L.  1913,  ch.  372,  and  L.  1915, 
ch.  531,  in  effect  May  8, 1915.) 

§  73.    Inability  of  magistrates  to  act ;  transfer  of  charges. — If  a  vacancy 
exists  in  the  office  of  city  magistrate,  or  the  illness,  absence  or  other  inability 
of  any  magistrate  assigned  to  hold  any  city  magistrate's  court  prevents  his 
holding  the  same,  any  other  city  magistrate  may  hold  such  court,  and  the 
fact  of  such  vacancy,  illness,  absence  or  other  inability  shall  be  adequate 
cause,  without  further  entry  upon  the  record,  for  the  transfer  of  all  pend- 
ing charges  or  complaints  in  said  court,  if  the  magistrate  appearing  and 
holding  such  court  shall  elect  to  proceed  therein.    No  charge,  complaint  or 
person  brought  before  one  city  magistrate,  except  as  provided  in  this  section 
of  this  act,  shall  be  sent  before  another  magistrate,  except  for  adequate 
cause,  to  be  fully  and  at  once  entered  upon  the  records  kept  by  the  respec- 
tive clerks  and  signed  by  the  magistrate,  and  no  person  shall  be  committed 
op  recommitted  for  examination  save  for  necessary  cause,  to  be  then  clearly 
tff/ecL  upon  the  record ;  the  hearing  upon  any  charge  shall  not  be  adjourned 
^i^7«»ther  day  without  the  reason  therefor  being  entered  upon  such  record, 
*%^fcM-all  any  charge  be  dismissed  or  any  prisoner  discharged  without  record 
&eV~^<z*^  miM*e  as  ab°ve  provided.     (Amended  by  L.  1915,  ch.  531,  in  effect 
Ua^f      ^» 1915-) 


4 


V 


§       mST^tm    Domestic  relations  court. — On  or  after  the  first  day  of  September, 

^p^-fc^^^n  hundred  and  ten,  there  shall  be  held  every  day  in  the  year,  except 

gtij».<=l»*.y8  and  holidays,  in  the  borough  of  Manhattan  for  the  boroughs  of 

^Q^k*_,Qttan  and  the  Bronx  and  in  the  borough  of  Brooklyn  for  the  borough 

ot  ^^>:*^ooklyn,  respectively,  a  city  magistrate 's  court,-  which  shall  be  desig- 

Ba\e<i     the  domestic  relations  court,  to  which  shall  be  taken  or  transferred 

fot    ^.^rxaignment,  examination  or  trial,  or  to  which  shall  be  summoned,  all 

•peraoxis  described  as  disorderly  in  subdivision  one  of  section  eight  hundred 

fljA    xxinety-nine  of  the  code  of  criminal  procedure,  all  persons  compelled 

\fl  ^^W  to  support  poor  relatives,  as  provided  by  title  eight  of  part  six  of 

ti&  code  of  criminal  procedure,  and  all  persons  charged  with  abandonment 
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or  non-support  of  wives  or  poor  relatives  under  any  other  provision  of  law, 
conferring  upon  magistrates  summary  jurisdiction  or  the  authority  to  hold 
for  trial  in  another  court.  Jurisdiction  is  hereby  conferred  upon  the  city 
magistrates  to  hear  and  try  all  cases  and  proceedings  now  heard  or  triable 
in  the  court  of  general  sessions  or  any  county  court  or  before  any  two 
justices  of  the  peace  or  police  justices  in  any  county,  pursuant  to  the  pro- 
visions of  title  eight  of  part  six  of  the  code  of  criminal  procedure,  pro- 
vided, however,  that  any  such  proceedings  instituted  in  the  boroughs  of 
Manhattan,  the  Bronx  or  Brooklyn  shall  be  instituted  and  brought  in  the 
domestic  relations  courts  of  such  boroughs  respectively,  and  all  prosecu- 
tions under  chapter  six  hundred  and  ninety-nine  of  the  laws  of  nineteen 
hundred  and  ten  in  said  boroughs  respectively  shall  be  prosecuted  in  said 
domestic  relations  courts  aforesaid.  The  commissioner  of  public  charities 
shall  establish  and  maintain  an  office  of  the  superintendent  of  outdoor  poor 
in,  or  convenient  to,  the  building  in  which  is  situated  any  domestic  relations 
court.  Service  of  warrants,  summons  and  all  process  issued  from  said 
court,  or  any  magistrate  presiding  therein,  may  be  made  at  any  time,  when 
so  ordered  by  the  magistrate  issuing  the  same,  or  presiding  therein.  When- 
ever a  warrant  is  issued  for  the  arrest  of  a  defendant  and  the  whereabouts 
of  defendant  is  unknown,  the  clerk  of  the  said  courts  may  issue  a  certificate 
evidencing  the  issuance  thereof  to  the  complainant,  which,  if  presented  to 
any  police  officer,  and  the  person  named  in  the  said  certificate  is  identified 
by  the  complainant  as  the  defendant,  the  said  officer  must  cause  the  arrest. 
The  clerk  of  the  said  court  is  empowered  to  take  acknowledgments  of  bonds 
in  all  abandonment  and  non-support  cases,  and  subpoenas  and  summonses 
issued  by  the  said  courts  shall  be  signed  by  the  clerk  of  the  said  courts,  or 
such  clerk  as  may  from  time  to  time  be  designated  by  the  chief  city  magis- 
trate. If,  for  any  reason,  the  person  charged  cannot  be  arraigned  before 
the  magistrate  presiding  in  said  domestic  relations  court,  then  said  arraign- 
ment may  be  made  before  the  most  accessible  magistrate,  and  the  production 
of  the  warrant  directing  the  arrest  of  said  person  aforesaid  before  the  said 
magistrate  shall  be  presumptive  evidence  to  said  magistrate  of  the  filing  of 
a  proper  information  for  the  issuance  of  said  warrant,  and  said  magistrate 
shall  thereupon  admit  to,  fix  and  accept  bail,  or  parole  the  defendant  for 
trial  before  said  domestic  relations  court,  and  in  default  of  giving  such 
bail,  or  in  case  said  defendant  is  not  paroled,  the  said  magistrate  shall  hold 
the  said  defendant  for  examination  before  the  magistrate  presiding  in  said 
domestic  relations  court  respectively;  and  all  subsequent  proceedings  in 
said  proceeding  shall  be  had  before  the  magistrate  presiding  in  said  do- 
mestic relations  court.  All  the  provisions  of  this  section  shall  apply  so 
far  as  possible  to  any  domestic  relations  court  organized  in  any  borough  of 
the  city  of  New  Tork  where  no  domestic  relations  court  is  specifically  pro- 
vided for,  and  all  the  powers  and  jurisdiction  conferred  upon  domestic 
relation  courts  by  this  act  or  by  other  laws  may  be  exercised  by  any  magis- 
trate holding  a  city  magistrate's  district  court  in  such  borough.    In  any 
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such  case  the  clerks  and  employees  of  such  district  court  shall  have  with 
regard  thereto  all  the  powers  and  duties  of  clerks  and  employees  of  a  court 
of  domestic  relations  and  the  procedure  shall  so  far  as  practicable  conform 
with  the  provisions  of  this  section.  (Amended  by  L.  1911,  ch.  881, 
L.  1913,  ch.  689,  L.  1914,  ch.  464,  and  L.  1915,  ch.  531,  in  effect  May  8, 
1915.) 

§  75.  Arraignments  must  be  made  before  magistrate  having  territorial 
jurisdiction. — Upon  the  arraignment  of  a  prisoner  in  any  city  magistrate's 
court,  other  than  a  night  court  or  a  domestic  relations  court,  the  city  magis- 
trate shall  first  determine  whether  the  offense  was  committed  within  the 
territorial  jurisdiction  of  that  court.  If  not,  he  shall  refuse  to  proceed 
with  the  hearing  and  shall  forthwith  order  that  the  prisoner  be  arraigned 
at  the  city  magistrate's  court  which  has  territorial  jurisdiction  of  the 
offense  with  which  the  prisoner  is  charged,  and  shall  make  written  report 
of  all  the  circumstances  of  such  unlawful  arraignment  to  the  chief  city 
magistrate  of  his  division  without  delay.  (Amended  by  L.  1913,  ch.  372, 
in  effect  July  1,  1913.) 

§  75-a.  Arraignment  before  magistrates  on  short  affidavits  in  the  absenoe 
of  complainant. — Whenever  a  defendant  is  arraigned  before  a  city  magis- 
trate in  the  city  of  New  York  charged  with  a  felony,  and  the  officer  having 
such  defendant  in  charge  makes  affidavit  that  he  is  unable  at  the  time  of 
arraignment  to  produce  the  complainant  either  by  reason  of  physical  injury 
or  disability  or  owing  to  temporary  absence,  or  that  the  evidence  is  not 
complete,  the  city  magistrate  before  whom  the  said  defendant  is  arraigned 
may,  in  his  discretion,  hold  said  defendant  to  bail  if  the  offense  be  a  bail- 
able one,  or  in  default  of  giving  bail  commit  said  defendant  to  the  city 
prison,  for  a  period  not  to  exceed  forty-eight  hours  from  the  time  of  the 
arraignment  before  said  magistrate  or  for  a  longer  period  by  the  consent 
of  the  defendant  But  the  city  magistrate,  in  case  of  personal  injury  when 
the  complainant  is  under  medical  care  or  is  confined  to  a  hospital  may 
adjourn  the  hearing  in  any  case  from  time  to  time  to  await  the  result  of 
such  injuries  on  the  affidavit  of  a  regularly  licensed  physician,  or  in  the 
case  of  a  hospital  on  the  certificate  of  a  physician  of  such  hospital.  (Added 
by  L.  1913,  ch.  372,  in  effect  July  1,  1913.) 

§  76.  Cash  bail;  bail  from  push  cart  peddlers. — The  chief  clerk  and  the 
clerks  of  the  magistrates'  courts,  and  in  the  absence  of  the  clerk,  such 
clerks'  assistants  as  may  be  designated  for  that  purpose  by  the  chief  city 
magistrate,  are  authorized  to  receive  cash  bail,  and  it  shall  not  be  necessary 
for  any  person  to  deposit  said  bail  with  the  chamberlain  of  the  city  of 
New  York,  but  the  same  may  be  deposited  with  such  clerk,  or  clerk's  as- 
sistant, as  hereinbefore  set  forth.  Such  clerk  shall  promptly  pay  over  to 
the  chamberlain  of  the  city  all  of  the  cash  bail  so  deposited,  in  accordance 
with  such  rules  and  regulations  as  may  be  made  by  the  said  chamberlain 
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and  the  chief  city  magistrate.  In  the  event  that  the  said  rules  in  any 
manner  conflict,  those  made  by  the  city  chamberlain  shall  be  controlling. 
If  a  push  cart  peddler  is  arrested  in  the  city  for  violation  of  any  ordinance 
or  law  requiring  a  license  for  such  avocation,  or  for  violating  a  license  pro- 
cured in  pursuance  of  such  an  ordinance  or  law,  he  may,  when  brought 
before  the  police  officer,  authorized  to  accept  bail  for  such  violation,  tender 
in  lieu  thereof  his  push  cart,  and  such  police  officer  shall  accept  the  same 
accordingly.  If  the  person  so  arrested  shall  fail  to  appear  in  answer  to 
such  charge,  the  chattel  so  pledged  as  security  for  his  appearance  shall  be 
forfeited  and  placed  in  the  custody  of  the  property  clerk  of  the  police  de- 
partment of  the  city,  to  be  by  him  disposed  of  and  accounted  for  at  the 
next  succeeding  sale  of  unclaimed  property.  {Amended  by  L.  1915,  ch. 
531,  in  effect  May  8,  1915,) 

§  77.  Night  courts;  separate  court  for  women. — On  and  after  the  first 
day  of  September,  nineteen  hundred  and  ten,  the  board  of  city  magistrates 
shall  provide  for  the  holding  of  at  least  two  night  sessions  of  the  court, 
one  of  which  shall  be  exclusively  for  the  hearing  of  cases  and  proceedings 
against  men,  and  against  men  and  women  charged  with  offenses  arising  out 
of  the  same  transaction,  and  one  exclusively  for  the  hearing  of  cases  and 
proceedings  against  women,  Said  night  sessions  or  court  shall  be  held  in 
different  buildings,  and  each  night  court  shall  open  at  eight  o'clock  in  the 
evening  and  shall  not  close  earlier  than  one  o'clock  in  the  morning,  or  at 
such  later  hour  as  the  chief  city  magistrate,  in  his  discretion,  shall  deem 
best  for  the  public  interest.  All  persons  who  are  arrested  after  the  day 
courts  are  closed,  or  at  an  hour  too  late  to  be  brought  to  a  day  court,  for 
offenses  other  than  felonies,  committed  within  the  territorial  jurisdiction 
of  the  night  courts,  must  be  brought  to  the  said  night  courts,  and  such  night 
courts  shall  have  jurisdiction  to  hear,  try  and  determine  all  cases  coming 
within  the  summary  jurisdiction  of  a  city  magistrate.  There  shall  be  estab- 
lished on  October  first,  nineteen  hundred  and  ten,  a  place  of  detention, 
under  the  jurisdiction  of  the  commissioner  of  correction,  convenient  to  the 
night  court  for  women,  where  women  may  be  detained  both  before  and 
after  being  heard,  and  in  such  detention  place  the  young  and  less  hardened 
shall  be  segregated,  so  far  as  practicable,  from  the  older  and  more  hardened 
offenders.  Any  magistrate,  pending  adjournment  of  the  trial,  or  after 
conviction  pending  investigation  before  imposition  of  sentence,  may,  in  his 
discretion,  parole  in  the  custody  of  the  probation  officer  any  female  ar- 
raigned in  any  one  of  the  magistrates'  courts  for  any  offense  other  than  a 
felony ;  or  may,  subject  to  release  on  bail  if  before  conviction,  commit  her 
temporarily  to  such  institution  for  the  reception  of  females  as  in  his  judg- 
ment is  most  suitable.  And  such  institutions  are  hereby  authorized  and 
directed  to  receive  such  females  upon  such  short  commitments.  But  no 
such  commitment  shall  be  for  a  longer  period  than  four  days,  except  with 
the  consent  of  the  defendant.  (Amended  by  L.  1911,  ch.  510,  L.  1913, 
cA.  372,  L.  1914,  cA.  447,  and  L.  1915,  cA.  531,  in  effect  May  8,  1915.) 
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§  7&.    Identification  of  prostitutes;  finger-print  system. — In  the  night 
court  for  women,  and  such  other  courts  as  the  boards  of  magistrates  may 
designate,  there  shall  be  established  and  maintained  the  method  of  identifi- 
cation of  prisoners  known  as  the  finger-print  system.    The  finger-prints  of 
*U  females  convicted  of  any  of  the  offenses  enumerated  in  section  eighty- 
^e  of  this  act,  shall  be  taken  by  officers  or  employees  of  the  police  de- 
partment detailed  for  that  purpose  or  by  such  officers  or  employees  as  may 
**  designated  by  the  chief  city  magistrate.    One  impression  or  duplicate 
8il*ll  be  classified  and  preserved  in  the  court  where  the  same  was  made;  a 
*^°nd  shall  be  promptly  delivered  to  and  classified  and  preserved  in  the 
tf^e  of  the  chief  clerk  of  the  division,  and  the  third  shall  be  forthwith 
i.   *vfcred  to  the  police  commissioner.    The  board  of  city  magistrates  of  each 
Vision  is  empowered  to  make  and  from  time  to  time  amend  rules  and 
Angulations  prescribing  the  courts  in  which  females  arrested  after  the  clos- 
ing- of  the  night  court  for  any  of  the  offenses  enumerated  in  section  eighty- 
nine   of  this  act  shall  be  arraigned  and  the  court  where  such  females  shall 
be  tried,  and  to  provide  for  their  detention,  release  or  parole  pending  trial. 
(Amended  by  L.  1913,  ch.  372,  in  effect  July  1, 1913.) 

§    79.    Medical  examination  of  prostitutes. — On  and  after  the  first  day  of 
September,  nineteen  hundred  and  ten,  any  person  who  is  a  vagrant,  as 
^filled  in  subdivision  four  of  section  eight  hundred  and  eighty-seven  of 
^fc  code  of  criminal  procedure,  or  who  is  convicted  of  a  violation  of  sub- 
division two  of  section  fourteen  hundred  and  fifty-eight  of  the  consolida- 
tion act,  or  of  section  one  hundred  and  fifty  of  the  tenement  house  law, 
shall  after  conviction  be  taken  to  a  room  adjacent  to  the  court  room,  and 
there  be  physically  examined  by  a  woman  physician  of  the  department  of 
health  detailed  for  such  purpose.    After  such  examination  the  physician 
making  the  same  shall  promptly  prepare  and  sign  a  written  report  to  the 
court  of  the  prisoner's  physical  condition,  and  if  it  thereby  appears  that 
the  prisoner  is  afflicted  with  any  venereal  disease,  which  is  contagious, 
infectious  or  communicable,  the  magistrate  shall  commit  her  to  a  public 
hospital  having  a  ward  or  wards  for  the  treatment  of  the  disease  with 
which  she  is  afflicted  for  detention  and  treatment  for  a  minimum  period 
fixed  by  him  in  the  commitment  and  for  a  maximum  period  of  not  more 
than  one  year ;  provided,  that  in  case  a  prisoner  so  committed  to  any  insti- 
tution shall  be  cured  of  her  venereal  disease,  which  is  contagious,  infectious 
or  communicable,  after  the  expiration  of  the  minimum  period  and  before 
the  expiration  of  the  maximum  period  for  which  she  was  committed  to  such 
institution,  she  shall  be  discharged  and  released  from  custody  upon  the 
written  order  of  the  officer  in  charge  of  the  institution  to  which  she  was 
committed  upon  the  certificate  of  a  physician  of  such  institution  or  of  the 
department  of  health  that  the  prisoner  is  free  of  any  venereal  disease  which 
is  contagious,  infectious  or  communicable.    If,  however,  such  prisoner  shall 
he  cured  prior  to  the  expiration  of  the  minimum  period  for  which  she  was 
committed  she  shall  be  forthwith  transferred  to  the  workhouse  and  dis- 
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charged  at  the  expiration  of  said  minimum  period.  Nothing  herein  con- 
tained shall  be  construed  to  limit  the  authority  of  a  city  magistrate  to 
commit  any  prisoner  for  an  indeterminate  period  to  any  institution  now 
having  authority  by  law  to  receive  inmates  for  detention  for  a  period  of 
more  than  one  year. 

§  80.  Re-arrangement  of  court  rooms;  defendants  to  have  full  oppor- 
tunity to  hear  and  he  heard. — As  soon  as  practicable  after  this  act  takes 
effect  all  court  rooms  of  magistrates'  courts  shall  be  so  arranged  that  dur- 
ing an  examination  or  trial  the  defendant  may  have  the  same  opportunity 
to  hear  and  be  heard  as  the  complainant  and  his  witnesses  and,  so  far  as 
practicable,  witness  chairs  shall  be  installed  in  each  and  every  court  room. 

§  81.  Defendant's  rights  to  communicate  with  friends. — At  the  time  of 
the  arraignment  of  a  defendant,  the  magistrate  shall  inform  said  defendant 
that  he  is  entitled  to  communicate  with  his  relatives  or  friends,  by  letter 
or  telephone  free  of  charge.  The  chief  city  magistrate  shall  investigate  the 
manner  and  method  of  the  enforcement  by  the  department  of  correction  of 
the  provisions  of  section  one  hundred  and  twelve  of  this  act,  and  in  the 
event  that  any  of  the  duties  imposed  by  such  provisions  are  not  properly 
performed,  said  chief  city  magistrate  shall  promptly  report  the  same  in 
writing  to  the  mayor.  But  the  failure  of  the  magistrate  to  give  the  warn- 
ing prescribed  herein  shall  not  be  deemed  a  reason  to  reverse  a  judgment  of 
conviction  unless  such  failure  is  shown  to  have  deprived  the  defendant  of  a 
fair  trial.     (Amended  by  L.  1915,  ch.  531,  »n  effect  May  8,  1915.) 

§  82.  Summons. — a.  "When  a  complaint,  oral  or  written,  is  made  to  a 
magistrate  and  the  magistrate  believes  that  in  the  public  interest  he  should 
inquire  into  and  investigate  the  complaint  so  made,  he  may,  in  his  dis- 
cretion, issue  a  summons  which  shall  be  substantially  in  the  following  form : 

1  City  Magistrates'  Court  of  the  City  of  New  York. 

Division District. 

In  the  name  of  the  people  of  the  State  of  New  York : 
To 

Complaint  having  been  made  this  day  by 

that  yon  (here  briefly  state  nature  of  offense  in  regard  to  which  complaint 
is  made),  you  are  hereby  summoned  to  appear  before  me  or  the  city  magis- 
trate holding  this  court,  at  (location  of  court)  on  the 

day  of   19 at   o'clock   m.,  to 

the  end  that  an  investigation  may  be  made  of  said  complaint;  and  upon 
your  failure  to  appear  at  the  time  and  place  herein  mentioned,  you  are 
liable  to  a  fine  of  not  exceeding  twenty-five  dollars. 

Dated  at the day  of 


City  Magistrate. 
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b.  Upon  said  summons  shall  be  indorsed  the  name  of  the  complainant 
and  of  the  person  summoned  and  also  a  brief  description  of  the  offense 
complained  of. 

c.  A  record  shall  be  kept  of  the  issuance  and  disposition  of  each  sum- 
mons in  such  manner  as  the  rules  governing  the  court  may  provide. 

d.  The  form  of  summons  may  be  changed  by  the  chief  city  magistrate 
in  such  manner  as  may  be  approved  by  the  board  of  magistrates  of  which 
he  is  the  presiding  officer. 

e.  Such  summons  may  be  served  by  the  complainant,  or  by  a  peace 
officer,  or  by  any  other  person  designated  by  the  magistrate. 

f .  Upon  the  return  of  the  summons  the  magistrate  shall  inquire  and 
investigate  into  the  subject-matter  of  the  complaint  and  determine  whether 
the  case  is  one  in  which  a  warrant  should  issue. 

g.  If  the  person  summoned  does  not  appear,  such  failure  to  appear  shall 
constitute  contempt,  which  the  magistrate  is  empowered  to  punish  by  a  fine 
of  cot  exceeding  twenty-five  dollars. 

h.  The  board  of  city  magistrates  in  each  division  of  the  city  is  em- 
powered and  directed  to  prepare  and  issue  summons  in  blank,  attested  in 
the  name  of  its  chief  city  magistrate,  to  members  of  the  police  force  of  and 
all  other  peace  officers  in  the  city  of  New  York  for  the  purposes  stated  in 
sections  eighty-three,  eighty-four,  eighty-five,  eighty-six  and  eighty-seven 
of  this  act,  which  summons,  when  filled  in  and  countersigned  by  such  officer, 
and  served  upon  the  person  or  persons  to  whom  they  are  addressed,  shall 
have  the  same  force  and  effect  and  shall  be  obeyed  as  implicitly,  subject 
to  the  same  penalties  for  disregard  thereof  as  if  individually  and  directly 
issued  by  the  chief  city  magistrate  attesting  the  same.  {Amended  by  L. 
1913,  ch.  372,  in  effect  July  1, 1913.) 

§  83.  Summons  may  be  substituted  for  arrest,  when. — On  and  after  the 
first  day  of  September,  nineteen  hundred  and  ten,  in  lieu  of  arrest  for 
violation  of  the  motor  vehicle  law  or  of  any  ordinance,  except  in  cases 
where  persons  are  unable  to  take  care  of  themselves  or  are  charged  with 
conduct  tending  to  a  breach  of  the  peace,  the  person  offending  shall  be 
served  with  a  summons  if  he  has  a  card  or  other  token  of  identification  as 
prescribed  by  the  rules  and  regulations  of  the  police  department  and  it 
shall  be  unlawful  in  such  case  to  arrest  such  person  so  charged  with  vio- 
lation of  the  motor  vehicle  law  or  of  the  breach  of  any  ordinance  except  as 
herein  provided.  A  summons  may  also  be  substituted  for  an  arrest  in 
cases  arising  under  section  seven  hundred  and  seventy-four  of  the  Greater 
New  York  charter.  (Amended  by  L.  1914,  ch.  452,  in  effect  Apr.  20, 
1914.) 

§  84.  Holders  of  police  identification  cards  may  be  served  with  sum- 
mons.— On  or  before  the  fifteenth  day  of  August,  nineteen  hundred  and 
ten,  the  police  commissioner  shall  make  rules  and  regulations  prescribing  a 
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card  or  token  of  identification,  which  shall  be  issued  by  the  police  depart- 
ment to  any  person  of  good  character  applying  for  the  same  who  has  been 
satisfactorily  identified  to  the  police  department  The  police  commissioner 
from  time  to  time  may  make  and  alter  such  rules  and  regulations  as  in  his 
judgment  may  be  necessary  to  carry  out  the  provisions  of  this  section,  and 
he  may  also  from  time  to  time  make  such  additional  rules  and  regulations 
as  will  authorize  members  of  the  police  force  to  serve  a  summons  in  lieu 
of  arrest  upon  a  person  not  having  a  card  or  token  of  identification  who 
can  otherwise  be  satisfactorily  identified  where  such  person  is  charged  with 
violation  of  the  motor  vehicle  law  or  of  any  ordinance,  or  of  the  sanitary 
code  or  any  rule  or  regulations  of  any  department  of  the  city  of  New  Tork, 
unless  such  person  is  unable  to  take  care  of  himself  by  reason  of  injury  or 
intoxication  or  is  charged  with  conduct  tending  to  a  breach  of  the  peace. 
(Amended  by  L.  1913,  eh.  372,  m  effect  July  1,  1913.) 

§  85.  Police  commissioner's  jurisdiction  relating  to  the  summoning  of 
offenders. — The  police  commissioner  in  order  to  carry  out  the  purposes  of 
this  act  shall  make  necessary  rules  and  regulations  for  the  service  of  sum- 
mons in  lieu  of  arrest  and  for  the  making  of  prompt  reports  and  returns 
thereof  by  police  officers  to  their  superiors  in  command  and  for  the  making 
of  prompt  reports  and  returns  thereof  by  officers  in  command  in  the  various 
precincts  of  the  city  to  the  magistrate's  court  at  which  such  summons  are 
made  returnable. 

§  86.  Powers  of  chief  city  magistrate  as  to  summons. — Prior  to  the  first 
day  of  September,  nineteen  hundred  and  ten,  the  two  chief  city  magistrates 
and  the  police  commissioners  shall  make  and  promulgate  appropriate  rules 
as  to  the  return  date  of  a  summons,  issued  pursuant  to  subdivision  h  of 
section  eighty-two  of  this  act,  provided  however,  that  no  summons  shall 
be  returnable  more  than  forty-eight  hours  after  the  issuance  of  the 
same. 

§  87.  Form  of  summons. — The  summons  which  may  be  served  by  the 
police  office  in  lieu  of  arrest  shall  be  substantially  in  the  following  form, 
the  blanks  being  properly  filled : 

City  Magistrate's  Court,  City  of  New  York Division. 

In  the  name  of  the  people  of  the  state  of  New  York : 
To 

You  are  hereby  summoned  to  appear  before  the  

district  magistrate 's  court,  No 

,  borough  of  ,  city  of  New  York,  on 

the  day  of  ,  19. .,  at  o'clock  in  the 

noon,  to  answer  the  charge  made  against  you  by  Officer 

for  violation  of and  upon  your  failure  to  appear  at  the 
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time  and  place  herein  mentioned  you  are  liable  to  a  fine  of  not  exceeding 
fifty  dollars  or  to  imprisonment  of  not  exceeding  ten  days  or  both. 
Dated day  of ,  19. . 


Police  officer. 

Police  Precinct, 

New  York  City. 
Attest:  (Name  printed.) 


Chief  City  Magistrate. 

The  board  of  magistrates  of  each  division  may  from  time  to  time  change 
the  wording  of  the  form  of  the  aforesaid  summons. 

§  88.  Commitment  of  persons  convicted  of  public  intoxication,  disorderly 
conduct  or  vagrancy. — Whenever  any  person  pther  than  a  child  under  the 
age  of  sixteen  years  is  convicted  in  the  city  of  public  intoxication,  disor- 
derly conduct  that  tends  to  a  breach  of  the  peace,  or  vagrancy,  other  than 
as  provided  in  sections  eighty-eight-a  and  eighty-nine  of  this  act,  the  magis- 
trate, before  whom  such  conviction  is  had,  shall,  subject  to  the  provisions 
of  section  ninety-two  of  this  act,  impose  upon  the  person  so  convicted  one 
or  other  of  the  penalties  herein  provided : 

1.  The  magistrate  may  commit  such  person,  if  a  female,  for  not  exceed- 
ing one  year,  in  the  boroughs  of  Manhattan  and  the  Bronx,  to  the  Roman 
Catholic  House  of  the  Good  Shepherd,  the  Protestant  Episcopal  House  of 
Mercy  or  the  New  York  Magdalen  Benevolent  Society;  in  the  borough  of 
Brooklyn,  to  the  "Wayside  Home,  House  of  the  Good  Shepherd  or  the 
Bethesda  Home,  and  in  the  other  boroughs  to  one  of  the  above  named  insti- 
tutions or  to  any  other  similar  institution  for  women  incorporated  to  carry 
on  reformatory  or  rescue  work  in  the  city  of  New  York. 

2.  The  magistrate  may  commit  such  female  for  the  term  of  three  years 
to  the  state  farm  for  women  under  the  provisions  of  chapter  four  hundred 
and  sixty-seven  of  the  laws  of  nineteen  hundred  and  eight. 

3.  The  magistrate  may  commit  such  person,  whether  male  or  female,  in 
the  borough  of  Manhattan,  Brooklyn,  Queens  and  the  Bronx,  to  the  work- 
house on  BlackwelTs  island,  and  in  the  other  borough  of  said  city  to  the 
county  jail,  for  a  definite  term  not  exceeding  six  months.  (Subd.  amended 
ly  L.  1914,  ch.  454,  in  effect  Apr.  20,  1914.) 

4.  The  magistrate  may  impose  a  fine  not  exceeding  ten  dollars.  Upon 
the  payment  of  the  fine  imposed,  the  person  so  convicted  shall  be  forthwith 
discharged  from  custody.  If,  in  the  judgment  of  the  magistrate,  the  person 
so  convicted  may  be  relied  upon  to  pay  the  fine  imposed  within  a  reason- 
able time,  the  person  so  convicted  may  be  conditionally  released,  and  shall 
be  furnished  by  the  clerk  of  the  court  with  a  written  certificate  that  he  is 
released  upon  condition  that  the  fine  imposed  be  paid  into  the  court  within 
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a  time  to  be  named  in  the  certificate.  If  the  fine  be  not  paid  within  such 
time,  the  magistrate  sitting  in  the  magistrate 's  court  in  which  such  convic- 
tion was  had,  shall  issue  a  warrant  for  the  arrest  of  such  person,  and  shall 
commit  him  pursuant  to  the  provisions  of  this  section,  as  to  commitment 
in  case  of  the  non-payment  of  a  fine  imposed,  in  the  same  manner  as  if  he 
had  not  theretofore  been  conditionally  released.  If  the  fine  imposed  be 
not  paid  forthwith,  the  person  so  fined  shall,  if  he  be  not  conditionally  re- 
leased as  hereinabove  provided,  be  committed,  in  the  boroughs  of  Manhat- 
tan, Brooklyn,  Queens  and  the  Bronx,  to  a  city  prison,  and  in  the  other 
borough  of  said  city,  to  the  county  jail  of  the  county  in  which  he  shall  have 
been  convicted,  for  not  exceeding  ten  days,  each  day  of  imprisonment  to  be 
taken  as  a  liquidation  of  one  dollar  of  the  fine.  (Subd.  amended  by  L. 
1914,  eA.  454,  in  effect  Apr.  20,  1914.) 

5.  The  magistrate  may  require  any  person  so  convicted  to  give  sufficient 
surety  or  sureties  for  his  good  behavior  for  a  period  of  time,  to  be  recited 
in  the  commitment,  of  not  more  than  six  months.  In  the  default  of  giving 
such  surety  forthwith,  the  court  or  magistrate  shall  commit  such  person, 
in  the  boroughs  of  Manhattan,  Brooklyn,  Queens  and  the  Bronx,  to  a  city 
prison,  to  be  thereafter  transferred  to  and  detained  in  the  workhouse,  and 
in  the  other  borough  of  said  city  to  the  county  jail  of  the  county  in  which 
he  shall  have  been  convicted,  or  to  said  workhouse,  to  be  there  detained 
until  such  surety  is  furnished,  or  until  the  expiration  of  the  period  of  timt 
fixed  by  said  commitment  as  aforesaid.  Nothing  in  this  section  contained 
shall  be  so  construed  as  to  prevent  any  magistrate  from  committing  anj 
person  so  convicted  to  any  state  institution  to  which,  and  for  any  tern 
longer  than  six  months,  for  which  such  magistrate  may  now  be  authorize* 
to  commit  by  law.  {Subd.  amended  by  L.  1914,  ch.  454,  in  effect  Apr.  20 
1914.) 

6.  The  magistrate  may  suspend  sentence  or  place  such  person  upon  pro 
bation.     (In  effect  July  1,  1913.) 

.  7.  In  addition  to  such  other  punishments  as  are  provided  in  this  Bee 
tion,  a  city  magistrate  may  commit  a  person  convicted  of  vagrancy,  eithei 
on  bis  own  confession  or  on  evidence  taken  before  such  magistrate,  to  thi 
penitentiary  of  the  city  of  New  York  for  a  definite  period  not  to  exceed  sL 
months.  If  such  person  be  aged,  decrepit,  infirm  or  apparently  unable  t 
perform  manual  labor,  the  city  magistrate  may  commit  such  infirm,  decrepi 
or  disabled  person  to  the  New  York  City  Home  for  the  Aged  and  Infirm 
for  a  definite  period  not  to  exceed  six  months.  (Whole  section  amendet 
by  L.  1913,  ch.  372;  Subd.  3,  4  and  5,  by  L.  1914,  ch.  454,  and  Subd.  ' 
added  by  L.  1914,  ch.  305,  in  effect  Apr.  11,  1914.) 

§  88a.  Persons  convicted  of  public  intoxication. — When  a  board  of  in 
ebriety  shall  have  been  appointed  in  the  city  of  New  York  and  when  th 
said  board  shall  have  certified  in  writing  to  the  mayor  that  the  hospita 
and  industrial  colony  of  the  said  board  is  ready  to  receive  inmates,  upo: 
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a  charge  of  public  intoxication,  the  court  or  magistrate  having  jurisdiction, 
notwithstanding  any  other  provision  of  law  in  this  act  or  in  force  at  the 
time  this  act  takes  effect,  shall  proceed  in  accordance  with  the  following 
provisions : 

a.  Dismiss  the  complaint  upon  the  receipt  of  a  written  request  from 
the  person  arrested  to  be  released,  and  upon  the  receipt  of  a  report  from 
a  field  officer  of  the  board  of  inebriety. 

b.  Issue  warrant  for  the  arrest  of  a  person  released  pursuant  to  the 
provisions  of  the  charter  of  the  city  of  New  York  and  make  such  dis- 
position of  the  case  as  is  authorized  in  the  subsequent  provisions  of  this 
flection. 

c.  Release  the  person  so  convicted,  under  the  supervision  of  a  field 
officer  appointed  by  the  board  of  inebriety,  for  a  period  of  not  less  than 
six  months  nor  more  than  one  year,  upon  such  conditions  as  the  court  may 
impose.  The  field  officer,  in  case  of  the  violation  of  any  such  condition 
or  conditions,  shall  arrest  the  offender  and  bring  him  before  the  court.  The 
court  may  thereupon  impose  upon  such  person  one  of  the  penalties  pro- 
vided in  the  subsequent  provisions  of  this  section  and  shall  do  so  if  the  per- 
son has  been  released  under  supervision  two  or  more  times  and  has  twice 
violated  the  conditions  of  his  release. 

d.  Release  the  person  so  convicted,  under  supervision,  as  provided  in 
subdivision  c  of  this  section,  and  in  addition  impose  a  fine  of  not  to  ex- 
ceed twenty-five  dollars.  Such  fine  may  be  paid  in  instalments  in  such 
amounts  and  at  such  times  as  the  court  may  determine  and  shall  be  paid 
to  the  board  of  inebriety  at  such  place  and  in  such  manner  as  the  board  may 
direct.  Failure  to  pay  such  fine  in  such  amounts  and  at  such  time  as  the 
court  may  have  determined  shall  be  considered  a  violation  of  the  terms  on 
which  such  person  was  released  under  supervision,  and  the  field  officer 
shall  thereupon  arrest  the  offender  and  bring  him  before  the  court.  The 
court  may  thereupon  impose  upon  such  person  one  of  the  penalties  pro- 
vided in  the  subsequent  provisions  of  this  section  and  shall  do  so  if  the 
person  has  been  released  two  or  more  times  with  an  added  fine  imposed 
and  has  twice  failed  to  pay  the  fine.  All  fines  and  portions  of  fines  so 
collected  shall  be  reported  by  the  field  officers  to  the  board  inebriety  and 
transmitted  by  the  such  board  monthly  to  the  comptroller. 

e.  Commit  the  person  so  convicted  to  the  custody  of  the  board  of  in- 
ebriety on  an  indeterminate  sentence,  for  a  period  of  not  less  than  three 
months  nor  more  than  six  months,  provided  such  person  has  not  been 
previously  committed  to  the  custody  of  such  board,  and  provided  he  has 
previously  been  arrested  for  public  intoxication  within  the  twelve  months 
net  preceding. 

f.  Commit  the  person  so  convicted  to  the  custody  of  the  board  of  in- 
ebriety on  an  indeterminate  sentence,  for  a  period  not  less  than  one  year 
nor  more  than  three  years,  provided  such  person  has  been  previously  com- 
mitted two  or  more  times  to  such  board. 
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h.  Commit  the  person  so  convicted  to  the  workhouse  for  a  period  of 
not  less  than  one  year  nor  more  than  three  years.  {Added  by  L.  1913,  ch. 
372,  in  effect  July  1,  1913.) 

§  80.  Commitments  of  female*  connoted  of  certain  offenses. — Whenever 
any  female,  other  than  a  child  under  the  age  of  sixteen  years,  is  convicted 
in  the  city  of  New  York  of  being  a  common  prostitute,  of  soliciting  on 
public  streets  or  places  for  purposes  of  prostitution,  of  frequenting  dis- 
orderly houses  or  houses  of  prostitution,  or  of  vagrancy  under  subdivisions 
three  or  four  of  section  eight  hundred  and  eighty  seven  of  the  code  of  crim- 
inal procedure,  or  under  subdivision  two  of  section  fourteen  hundred  and 
fifty-eight  of  chapter  four  hundred  and  ten  of  the  laws  of  eighteen  hun- 
dred and  eighty-two  as  amended,  known  as  the  consolidation  act,  or  under 
section  one  hundred  and  fifty  of  chapter  ninety-nine  of  the  laws  of  nine- 
teen hundred  and  nine  as  amended,  known  as  the  tenement  house  law, 
the  magistrate  before  whom  such  conviction  is  had,  shall,  subject  to  the 
provisions  of  section  ninety-two  of  this  act,  impose  upon  the  person  so  con- 
victed one  or  other  of  the  penalties  herein  provided: 

1.  The  magistrate  may  commit  such  female  for  the  term  of  three 
years,  in  the  Boroughs  of  Manhattan  and  the  Bronx,  to  the  Roman 
Catholic  House  of  the  Good  Shepherd,  The  Protestant  Episcopal  House  of 
Mercy  or  the  New  York  Magdalen  Benevolent  Society;  in  the  borough 
of  Brooklyn,  to  the  Wayside  Home,  House  of  the  Good  Shepherd  or  the 
Bethesda  Home,  and  in  the  other  boroughs  to  one  of  the  above  named  in- 
stitutions or  to  any  other  similar  institution  for  women  incorporated  to 
carry  on  reformatory  or  rescue  work  in  the  city  of  New  York. 

2.  The  magistrate  may  commit  such  female  for  the  term  of  three  years, 
to  the  state  reformatory  for  women  at  Bedford,  pursuant  to  the  provisions 
of  section  two  hundred  and  twenty-six  of  the  state  charities  law,  chapter 
fifty-five  of  the  consolidated  laws  as  amended,  to  be  there  confined  as  pro- 
vided by  such  law  and  by  any  other  statute  relating  to  such  reformatory 
except  as  otherwise  provided  in  this  section  and  in  section  ninety-two  of 
this  act. 

3.  The  magistrate  may  commit  such  female  for  the  term  of  three  years 
to  the  state  farm  for  women  under  the  provisions  of  chapter  four  hundred 
and  sixty-seven  of  the  laws  of  nineteen  hundred  and  eight. 

4.  The  magistrate  may  commit  such  female  for  a  definite  term  not 
exceeding  six  months  in  the  boroughs  of  Manhattan,  Brooklyn,  Queens 
and  the  Bronx  to  the  workhouse  on  Blackwell's  Island,  and  in  the  other 
borough  of  said  city  to  the  county  jail.  (Subd.  amended  by  L.  1914,  ch. 
454,  in  effect  Apr.  20,  1914.) 

5.  The  magistrate  may,  except  in  the  case  of  females  convicted  under 
section  one  hundred  and  fifty  of  chapter  ninety-nine  of  the  laws  of  nineteen 
hundred  and  nine  as  amended,  known  as  the  tenement  house  law,  suspend 
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sentence  or  place  such  female  upon  probation.     ( Amended  by  L.  1912,  ch. 
460,  and  L.  1913,  ch.  372,  in  effect  July  1,  1913.) 

§  90.  Identification;  reports. — Whenever  any  person  is  convicted  in  the 
city  of  public  intoxication  or  vagrancy,  or  is  convicted  under  the  provisions 
of  section  eighty-nine  of  this  act,  it  shall  be  the  duty  of  the  chief  city 
magistrate  within  twenty-four  hours  after  such  conviction,  to  ascertain 
from  the  records  within  his  charge  whether  such  person  has  been  pre- 
viously convicted.  It  shall  also  be  his  duty,  after  any  person  is  so  con- 
victed, within  twenty-four  hours  to  make  an  examination  and  take  the 
identification  of  any  such  person  according  to  the  system  known  as  the 
"finger  print  system."  It  shall  also  be  his  duty  within  such  twenty-four 
hours  to  transmit  to  the  magistrate  convicting  such  person  a  written  re- 
port showing  the  name,  aliases,  and  sex,  of  any  such  person  and  describing 
the  finger  prints  or  other  signs  whereby  such  person  may  be  identified,  the 
date  of  all  previous  convictions,  the  offense  for  which  such  person  was 
convicted,  the  sentence  imposed  in  each  case  and  the  name  of  the  mag- 
istrate by  whom  such  convictions  were  made,  and  such  other  information 
as  the  chief  city  magistrate  may  determine.  Such  report  shall  in  each 
case  be  attached  to  the  complaint  and  shall  be  filed  as  part  of  the  court 
records.  The  system  of  identification  and  reports  herein  provided  for  may 
at  any  time  be  extended  to  such  courts  and  to  such  other  classes  of  of- 
fenses and  offenders  as  the  board  of  magistrates  in  each  division  may  de- 
termine.    (Amended  by  L.  1913,  ch.  372,  in  effect  July  1,  1913.) 

§  91.  Time  to  discharge;  how  to  be  ascertained.  (Repealed  by  L. 
1913,  ch.  372,  in  effect  July  1,  1913.) 

§  92.  Discharge  of  penons  committed. — Any  person  committed  under 
the  provisions  of  sections  eighty-eight  or  eighty-nine  of  this  act  to  an  in- 
stitution other  than  the  city  prison,  penitentiary,  a  workhouse  or  county 
jail,  may  be  released  from  such  institution  before  the  expiration  of  the 
term  for  which  such  person  was  committed,  upon  the  written  certificate 
of  the  responsible  head  of  such  institution  setting  forth  the  reasons  for 
such  release.  No  such  person  shall  be  so  released  within  six  months  after 
commitment  without  the  written  consent  endorsed  upon  such  certificate 
of  the  magistrate  making  such  commitment,  or  if  he  be  absent,  disabled  or 
no  longer  a  magistrate,  of  the  chief  city  magistrate;  and  such  magistrate 
instead  of  consenting  to  such  release  may  order  the  said  person  to  be 
transferred  to  any  of  the  institutions  named  in  sections  eighty-eight  and 
eighty-nine  of  this  act  for  the  balance  of  the  term  or  the  magistrate  may 
dispose  of  the  case  in  any  of  the  ways  prescribed  in  said  sections.  In 
all  cases  all  certificates  and  all  reports  and  papers  connected  therewith 
shall  be  filed  with  the  papers  in  the  case  and  shall  be  part  of  the  court 
record.  (Amended  by  L.  1913,  ch.  372  and  L.  1915,  ch.  531,  in  effect 
May  8,  1915.) 
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§  92-a.  Suspension  of  sentence  without  probation. — After  a  plea  of 
guilty  or  conviction,  in  a  magistrate's  court  by  or  of  any  defendant,  tie 
magistrate  may  suspend  sentence  upon  such  defendant  without  placing 
him  in  the  custody  or  supervision  of  a  probation  officer.  In  any  such 
case,  however,  the  magistrate  or  any  magistrate  sitting  in  the  aame  district 
may  at  any  time  prior  to  the  expiration  of  one  year,  revoke  such  suspension 
of.  sentence  and  issue  a  warrant  for  the  arrest  of  such  person  and  may 
pronounce  any  judgment  upon  the  defendant  which  he  might  have  pro- 
nounced before  suspending  sentence.  (Added  by  L.  1913,  ch.  372,  in  effect 
July  1,  1913.) 

§  93.  Commitment  of  males  over  tixteen  yean  of  age. — From  and  after 
the  date  of  the  passage  of  this  act,  any  male  person  between  the  ages  of 
sixteen  and  thirty,  who  after  conviction  by  any  magistrate  or  any  court  of 
or  in  the  city  of  New  York  of  any  charge,  offense,  misdemeanor  or  crime, 
other  than  a  felony,  as  a  first  offense,  shall  in  the  discretion  of  such  mag- 
istrate or  court  be  a  proper  subject  for  reformatory  treatment,  may  be  com- 
mitted to  The  New  York  city  reformatory  for  misdemeanants,  and  in 
order  that  such  person  may  have  the  full  benefit  of  the  reformatory  and 
educative  influences  of  said  institution,  the  magistrate  or  court  imposing 
sentence  shall  not  fix  or  limit  the  duration  thereof,  except  that  no  commit- 
ment of  any  male  child  under  the  age  of  sixteen  years  to  any  institution 
for  children  shall  be  construed  as  a  first  offense  under  the  provisions  of 
this  section.  The  term  of  such  imprisonment  of  any  person  so  convicted 
and  sentenced  shall  be  terminated  by  the  board  of  parole  of  said  reforma- 
tory as  authorized  by  this  act;  but  such  imprisonment  shall  not  exceed  the 
term  of  three  years.  The  commissioner  of  corrections  of  the  city  of  New 
York,  two  justices  of  the  court  of  special  sessions,  a  city  magistrate  of  the 
first  division,  a  city  magistrate  of  the  second  division,  and  four  other 
persons  appointed  by  the  mayor,  shall  constitute  the  hoard  of  parole  of 
the  said  The  New  York  city  reformatory  for  misdemeanants.  The  said 
board  of  parole  shall  serve  without  compensation  and  the  present  mem- 
bers shall  continue  in  office  until  the  expiration  of  their  terms.  The 
four  persons  above  referred  to  shall  be  appointed  by  the  mayor  in  the 
month  of  January  in  each  year,  and  shall  take  office  on  the  first  day  of 
February  following  such  appointment,  and  hold  office  for  one  year.  The 
justices  of  the  court  of  special  sessions  shall  meet  in  the  month  of  Jan- 
uary, nineteen  hundred  and  eleven,  and  in  the  month  of  January  each 
year  thereafter,  to  elect  two  of  their  number  to  be  members  of  said  board 
of  parole  by  a  vote  of  a  majority  of  the  justices,  and  the  city  magistrates 
of  the  first  and  second  visions,  respectively,  shall  each  meet  in  like  manner 
to  elect  one  of  their  number  to  be  a  member  of  the  aforesaid  board  of 
parole.  The  election  to  membership  upon  said  board  of  a  justice  of  the 
court  of  special  sessions,  or  a  city  magistrate,  shall  be  evidenced  by  the 
certificate  of  the  chief  clerk  of  the  court  of  special  sessions  or  of  each 


NEW  YORK  INFERIOR  CRIMINAL  COURTS.  423 


L.  1915,  ch.  531.  City  magistrates'  courts;  jurisdiction,  etc.  $  93. 

board  of  city  magistrates,  respectively,  filed  in  the  office  of  the  clerk  of 
the  city  of  New  York.  The  justices  and  magistrates  so  elected. shall  take 
office  on  the  first  day  of  February,  nineteen  hundred  and  eleven,  and 
thereafter  two  justices  and  two  magistrates,  as  hereinbefore  set  forth,  shall 
be  annually  elected  and  serve  until  the  first  day  of  February  of  the  follow- 
ing year,  or  until  their  successors  are  elected.  The  person  who  at  any  time 
is  the  commissioner  of  correction  of  the  city  shall  by  virtue  of  his  office 
be  a  member  of  said  board  of  parole.  The  board  of  parole  of  said  reforma- 
tory shall  have  the  power  to  parole  and  discharge  any  inmate  of  such  in- 
stitution and  shall  make  rules  not  inconsistent  with  law : 

1.  Prescribing  the  conditions  under  which  the  inmates  may  be  dis- 
charged, paroled  or  conditionally  released. 

2.  Regulating  the  retaking  and  reimprisonment  of  such  inmates. 
Such  rules  shall  be  adopted  by  the  resolution  of  the  board  of  parole 

passed  at  a  meeting  thereof,  at  which  a  majority  of  its  members  shall  be 
present.  All  rules  adopted  and  enforced  shall  be  printed  and  a  copy 
thereof  distributed  to  each  officer,  employe  or  inmate  of  said  reformatory. 
The  board  of  parole  of  such  reformatory  shall  adopt  a  uniform  system  by 
means  of  which  shall  be  determined  the  conduct  and  merit  of  each  inmate 
sentenced' to  such  reformatory  as  the  condition  of  increased  privileges,  or 
of  release  from  their  control,  which  system  shall  be  subject  to  revision  from 
time  to  time.  Each  inmate  shall  be  credited  for  good  personal  demeanor, 
diligence  in  labor  and  study,  development  of  character,  and  for  the  re- 
sults accomplished  and  be  charged  for  dereliction,  negligence  and  offenses. 
Each  inmate's  standing  in  merit  and  conduct  shall  be  made  known  to 
him  as  often  as  once  in  each  month.  The  board  of  parole  shall  make  rules 
by  which  each  inmate  shall  be  permitted  to  see  and  converse  with  some 
member  of  the  board  of  parole  at  stated  periods.  When  it  appears  to 
the  board  of  parole  that  there  is  a  strong  reasonable  probability  that  any 
inmate  will  remain  at  liberty  without  violating  the  law,  they  shall  issue 
to  such  inmate  an  absolute  release  or  discharge  from  imprisonment.  Noth- 
ing herein  contained  shall  be  construed  to  impair  the  power  of  the  gov- 
ernor to  grant  a  pardon  of  commutation  in  any  case.  If  through  oversight 
or  otherwise  a  person  be  sentenced  to  imprisonment  in  the  reformatory 
for  a  definite  period  of  time,  such  sentence  shall  not,  for  that  reason,  be 
void,  but  the  person  so  sentenced  shall  be  entitled  to  the  benefits  and  sub- 
ject to  the  liabilities  of  this  section,  in  the  same  manner  and  to  the  same 
extent  as  if  such  sentence  had  been  made  for  an  indefinite  period  of  time 
in  the  manner  provided  by  the  penal  law.  If  it  shall  appear  to  the  board 
of  parole  that  any  prisoner  confined  in  The  New  York  city  reformatory  for 
misdemeanants : 

1.  Was  at  the  time  of  his  conviction  less  than  sixteen  years  of  age  or 
more  than  thirty;  or, 

2.  Has  been  previously  convicted  of  a  crime;  or, 
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3.    While  in  the  reformatory  is  incorrigible  and  that  his  presence  therein 
is  seriously  detrimental  to  the  institution. 

An  application  may  be  made  to  a  justice  of  the  supreme  court  of  the 
judicial  district  in  which  such  reformatory  is  located  for  an  order  direct- 
ing that  said  prisoner,  if  under  the  age  of  sixteen  years,  shall  be  trans- 
ferred to  the  bouse  of  refuge  under  the  eare  of  the  society  for  the  reforma- 
tion of  juvenile  delinquents;  or  if  sixteen  years  or  over  transferring  said 
prisoner  to  the  New  York  city  penitentiary.  Such  application  shall  be  by 
written  petition  signed  by  the  president,  chairman  or  secretary  of  the 
board  and  shall  state  the  causes  for  seeking  such  transfer  and  due  notice 
of  such  application  with  a  copy  of  the  petition  shall  be  served  personally 
or  by  mail  at  least  two  days  before  the  hearing  on  the  district  attorney  of 
the  county  from  which  said  prisoner  was  originally  committed  to  said  re- 
formatory, and  to  said  prisoner.  Such  justice  may  grant  such  order  of 
transfer  on  such  hearing  as  he  may  prescribe,  if  it  appear  to  bis  satisfac- 
tion that  the  facts  alleged  are  true  and  that  such  transfer  should  be  made, 
or  may  make  such  further  order  as  shall  in  his  judgment  appear  war- 
ranted by  the  said  circumstances;  and  a  prisoner  so  transferred  shall  be 
confined  to  such  institution  or  prison  as  under  an  indeterminate  sentence, 
commencing  with  his  imprisonment  in  the  reformatory  with  a  minimum  of 
six  months  and  a  maximum  fixed  by  law  for  the  crime  of  which  the  pris- 
oner was  convicted  and  sentenced;  and  may  be  released  on  parole  or  abso- 
lutely discharged  as  other  prisoners  confined  under  an  indeterminate  sen- 
tence. The  board  of  parole  may  appoint,  and  remove,  suitable  persons  in 
any  part  of  the  state  who  shall  supervise  paroled  inmates  and  perform 
such  other  lawful  duties  as  may  be  required  of  them  by  such  board,  and 
such  persons  are  hereby  declared  to  be  peace  officers  within  the  provisions 
of  section  one  hundred  and  fifty-four  of  the  code  of  criminal  procedure. 
Such  persons  shall  be  subject  to  the  direction  of  the  board.  They  may  be 
paid  a  reasonable  compensation  for  their  services  and  expenses,  to  be  fixed 
in  the  manner  provided  by  law,  which  said  sum  or  sums  shall  be  a  charge 
upon  and  paid  from  the  funds  of  or  to  the  credit  of  the  said  reformatory. 
Nothing  in  this  section  contained  shall  be  deemed  in  any  manner  to  change 
or  impair  any  of  the  provisions  of  the  penal  law  or  of  the  code  of  criminal 
procedure,  the  intent  of  this  section  being  to  continue  to  confide  to  the 
discretion  of  the  magistrates  and  courts  of  or  in  the  city  of  New  York,  the 
right  to  commit  male  persons  between  the  ages  of  sixteen  and  thirty,  as 
hereinbefore  set  forth,  to  the  said  reformatory.  The  board  of  estimate 
and  apportionment  of  the  city  of  New  York  may  annually  appropriate 
such  money  as  it  deems  proper  to  carry  out  the  purposes  of  this  section. 

§  94.  Appeals  from  city  magistrates — All  provisions  of  law  conferring 
the  right  of  appeal  and  prescribing  the  procedure  on  appeal  to  the  court 
of  general  sessions  of  the  peace  in  the  county  of  New  York  from  any  judg- 
ment, order  or  other  determination  of  a  city  magistrate,  including  a  com- 
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mitment  under  section  four  hundred  and  eighty-six  of  the  penal  law  or  of 
any  court  held  by  a  city  magistrate  in  force  when  this  act  takes  effect, 
shall  apply  to  and  regulate  all  appeals,  and  the  right  of  appeal  in  all  cases 
hitherto  existing  is  hereby  preserved  and  continued.  The  right  of  appeal 
from  any  judgment,  order  or  other  determination  of  a  city  magistrate  in 
any  county  other  than  the  county  of  New  York,  to  the  county  court  of  the 
county  where  the  said  judgment,  order  or  other  determination  is  made,  is 
hereby  preserved  and  continued.  Upon  the  reversal  of  any  judgment, 
order  or  other  determination  of  a  city  magistrate  the  court  of  general  ses- 
sions or  a  county  court  may  send  back  the  cause  for  a  new  trial  to  the  city 
magistrates'  courts.     (Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  95.    Disposition  of  violations  of  sanitary  code,  et  cetera. — (Repealed 
ly  L.  1915,  ch.  531,  §  39,  in  effect  July  1,  1915.) 

ARTICLE  V-A. 

(Article  added  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

THE  mmiCIPAL  TEEM. 

Section  95-a.  Organization  of  the  municipal  term. 
95-b.  Jurisdiction. 
95-c.  Procedure. 

§  95-a.  Organization  of  the  municipal  term. — On  the  first  day  of  July, 
nineteen  hundred  and  fifteen,  or  as  soon  thereafter  as  practicable,  the  chief 
city  magistrate  shall  designate  one  or  more  city  magistrates  to  hold  the 
municipal  term  and  the  committee  of  ten,  appointed  as  provided  in  section 
fifty-one  of  this  act,  shall  fix  the  times  and  places  for  the  holding  of  such 
court,  one  part  of  which  shall  be  held  in  the  borough  of  Brooklyn,  but  no 
magistrate  shall  be  assigned  to  sit  in  a  borough  other  than  the  one  in  which 
he  resides,  except  temporarily  to  help  out  in  some  emergency  and  except 
that  a  magistrate  residing  in  Manhattan  or  the  Bronx  may  be  assigned  to 
sit  in  either  of  said  boroughs.  Each  municipal  term  shall  be  held  by  one 
magistrate.  The  chief  city  magistrate  shall  designate  one  or  more  clerks 
and  such  other  deputy  clerks,  officers  and  employees  as  may  be  necessary 
for  service  in  such  court.  He,  with  the  committee  of  ten,  appointed  as 
provided  in  section  fifty-one  of  this  act,  may  establish  additional  parts  of 
such  municipal  terms  and  shall  fix  and  publish,  as  provided  in  section  sev- 
enty hereof,  the  boundaries  of  the  district  over  which  each  such  part  has 
jurisdiction.  With  the  city  magistrate  or  magistrates  assigned  to  such 
terms  the  chief  city  magistrate  shall  prescribe  and  publish  rules  and  regu- 
lations for  the  conduct  thereof,  (lidded  by  L.  1915,  ch.  531,  in  effect  May 
8,  1915.) 

§  95-b.    Jurisdiction. — All  charges  of  misdemeanor  which  may  be  tried 
by  a  court  of  special  sessions  held  by  one  magistrate  for  the  violation  of 
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an  ordinance  of  the  city  of  New  York,  or  of  the  rules  and  regulations  of 
any  department,  bureau,  board  or  commission  of  the  city,  and  all  such 
charges  for  the  violation  of  any  statute  of  the  state  of  New  York  when  the 
action  is  prosecuted  by  or  on  behalf  of  any  department  of  the  city  of  New 
York,  except  the  police  department,  or  by  or  on  behalf  of  the  department 
of  labor  of  the  state  of  New  York,  shall  be  tried  by  the  municipal  term. 
The  board  of  city  magistrates  may  except  from  the  operation  of  this  sec- 
tion all  cases  of  a  specified  kind.  In  any  part  of  the  city  of  New  York 
which  is  not  within  any  of  the  districts  fixed  as  provided  for  in  section 
ninety-five-a  of  this  act  all  the  powers  and  jurisdiction  conferred  upon  the 
municipal  term  by  this  act  or  by  other  laws  may  be  exercised  by  any  magis- 
trate holding  a  city  magistrate's  district  court  therein,  and  the  procedure 
shall  be  the  same  as  provided  in  this  act  for  the  municipal  term.  (Added 
by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  95-c.  Procedure. — Whenever  a  person  is  arrested  for  an  offense  over 
which  the  municipal  term  has  jurisdiction,  as  provided  in  section  ninety- 
five-b  of  this  act,  he  shall  be  arraigned  before  the  city  magistrate  holding 
the  municipal  term  for  the  district  within  which  the  offense  was  com- 
mitted and  at  the  courtroom  provided  for  such  court.  Such  city  magis- 
trate, after  taking  the  information  and  depositions  and  the  statement  of 
the  defendant  in  relation  thereto  or  his  waiver,  shall  proceed,  under  the 
restrictions  and  in  accordance  with  the  procedure  provided  in  article  III-A 
of  this  act,  to  hold  the  municipal  term  of  the  court  of  special  sessions  and 
try  and  determine  such  action.  (Added  by  L.  1915,  ch.  531,  tn  effect  May 
8,  1915.) 

ARTICLE  VI. 


Section  96. 

97. 

98. 

99. 

100. 


PBOBATIOH. 

Probation  officers;  appointment  and  removal. 
Powers  and  duties  of  probation  officers. 
Adults;  periods  of  probation. 
Children;    periods  of  probation. 
Revocation  of  probation. 


§  96.  Probation  officers ;  appointment  and  removal. — The  chief  probation 
officer  and  probation  officers  of  the  court  of  special  sessions  in  office  on  the 
thirtieth  day  of  June,  nineteen  hundred  and  fifteen,  shall  continue  in  office 
until  removed  as  provided  in  this  act.  The  majority  of  the  justices  of  the 
court  of  special  sessions  may  from  time  to  time  appoint  such  additional 
probation  officers  as  the  board  of  aldermen,  upon  the  recommendation  of 
the  board  of  estimate  and  apportionment,  may  authorize,  and  shall  appoint 
the  successors  of  the  chief  probation  officer  and  probation  officers. 

The  chief  probation  officer  and  each  of  the  probation  officers  of  the  city 
magistrates'  courts  in  office  on  the  said  day  shall  be  continued  in  office  as 
probation  officers  until  removed  in  accordance  with  the  provisions  of  this 
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act.  On  or  before  the  first  day  of  August,  nineteen  hundred  and  fifteen, 
the  chief  city  magistrate  shall  appoint  a  chief  probation  officer  of  the  city 
magistrates'  courts,  and  from  the  probation  officers  then  in  office  shall  ap- 
point one  or  more  deputy  chief  probation  officers.  The  duties  of  the  chief 
and  deputy  chief  probation  officers  and  of  the  probation  officers  shall  be 
prescribed  by  the  chief  magistrate  and  he  shall  assign  them  for  service  to 
the  courts  herein  provided  for  subject  to  the  provisions  of  this  act.  No 
police  officer  shall  be  designated  or  act  as  a  probation  officer.  The  chief 
justice  or  the  chief  city  magistrate,  as  the  case  may  be,  or  a  majority  of  the 
justices  or  a  majority  of  the  board  of  magistrates,  may  at  pleasure  remove 
the  chief  probation  officer  or  any  probation  officer.  The  successors  of  the 
chief  probation  officer,  deputy  chief  probation  officers  and  probation  officers 
of  the  magistrates'  court  shall  be  appointed  by  the  chief  city  magistrate. 
The  chief  city  magistrate  may  from  time  to  time  appoint  such  additional 
probation  officers  as  the  board  of  aldermen,  upon  the  recommendation  of 
the  board  of  estimate  and  apportionment,  may  authorize.  (Amended  by 
L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  97.  Powers  and  duties  of  probation  officers. — Each  probation  officer 
shall  have  all  the  powers  and  duties  conferred  upon  probation  officers  by 
the  code  of  criminal  procedure.  Probation  officers  shall  keep  such  records 
and  conform  to  such  rules  and  regulations  as  may  be  established  by  a 
majority  of  the  justices  or  of  the  magistrates,  as  the  case  may  be.  It  shall 
be  the  duty  of  the  chief  justices  and  each  chief  city  magistrate,  respec- 
tively, to  see  that  such  rules  and  regulations  are  observed  and  that  such 
records  are  properly  kept.  (Amended  by  L.  1915,  ch.  531,  in  effect  May 
8,  1915.) 

§  98.  Adults;  period  of  probation. — An  adult  convicted  of  a  misde- 
meanor may  be  placed  on  probation  for  such  time  as  the  court  of  special 
sessions  may  deem  proper,  not  longer,  however,  than  two  years.  An  adult 
convicted  of  an  offense  of  which  a  magistrate  has  summary  jurisdiction 
may  be  placed  on  probation  for  such  time  as  the  magistrate  may  deem 
proper,  not  longer,  however,  than  one  year. 

§  98-a.  Remand  pending  investigation. — After  a  conviction  or  a  plea  of 
guilty,  a  magistrate  sitting  as  such  or  as  a  court  of  special  sessions  may 
remand  the  defendant  or  admit  him  to  bail  for  a  period  not  to  exceed  three 
days  for  investigation  before  pronouncing  sentence.  In  case  of  the  death 
or  disability  of  any  such  magistrate,  or  upon  his  request  endorsed  on  the 
papers,  sentence  may  be  imposed  by  any  magistrate  presiding  in  the  same 
court.  (Added  by  L.  1913,  ch.  372,  and  amended  by  L.  1915,  ch.  531,  in 
effect  May  8,  1915.) 

§  99.  Children;  period  of  probation. — A  child  may  be  placed  on  proba- 
tion for  such  time  as  the  justice  holding  the  children's  court  may  deem 
proper,  not  longer,  however,  than  three  years,  and  such  probation  period 
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may  extend  beyond  the  time  such  child  attains  the  age  of  sixteen  yean. 
When  practicable  a  child  placed  on  probation  shall  be  placed  with  a  proba- 
tion officer  of  the  same  religious  faith  as  that  of  the  child's  parents. 

§  100.  Revocation  of  probation. — Probation  may  be  revoked  at  any  time 
within  the  maximum  periods  hereinbefore  mentioned  by  the  court  of  special 
sessions  where  the  person  was  placed  on  probation  by  said  court,  or  by  any 
justice  in  children's  cases,  or  by  any  magistrate  in  cases  over  which  magis- 
trates have  jurisdiction ;  but  so  far  as  practicable  the  revocation  of  proba- 
tion of  a  child  shall  be  made  by  the  justice  who  placed  the  child  on  proba- 
tion, or  of  an  adult,  by  the  magistrate  who  placed  such  adnlt  on  probation. 
Upon  such  revocation  the  court,  justice  or  magistrate  may  make  such  com- 
mitment as  could  have  ordinarily  been  made  if  the  child  or  adult  had  not 
been  placed  on  probation,  and  to  that  end  may  pronounce  any  judgment 
or  sentence,  or  impose  any  fine,  or  other  penalty,  or  make  any  commitment 
which  might  have  been  imposed,  or  made  at  the  time  the  conviction  was 
had.  Whenever  probation  is  revoked,  the  court,  justice  or  magistrate,  as 
the  case  may  be,  may  issue  process  for  the  re-arrest  of  the  defendant,  and, 
if  arraigned,  the  court,  as  it  is  then  constituted,  or  any  justice  or  magis- 
trate, as  the  case  may  be,  may  proceed  to  enter  judgment  and  impose  sen- 
tence as  herein  provided.  Provided  further  that  whenever  a  defendant 
has  been  convicted  of  having  abandoned  his  wife  or  children  without  ade- 
quate support  or  leaves  them  in  danger  of  becoming  a  burden  upon  the 
public,  or  who  neglects  to  provide  for  them  according  to  his  means,  or  who 
threatens  to  run  away  and  leave  his  wife  and  children  a  burden  upon  the 
public,  or  is  convicted  of  being  a  relative  of  a  poor  person  and  of  sufficient 
ability  to  maintain  him,  her  or  them  as  provided  in  section  six  hundred 
and  eighty-three  of  the  charter  of  the  city  of  New  York,  on  consent  of  the 
parties  to  said  proceeding,  the  magistrate  sitting  in  a  magistrate's  domes- 
tic relations  court  in  which  said  defendant  was  convicted,  if  in  the  judg- 
ment of  said  magistrate  it  is  to  the  interest  of  all  the  parties  so  to  do,  may 
enter  an  order  discontinuing  said  proceeding  and  discharge  said  defend- 
ant from  probation,  imprisonment  if  said  defendant  be  imprisoned,  or 
cancel  any  bond  or  undertaking  given  therein.  (Amended  by  L.  1911, 
ch.  757,  in  effect  July  24,  1911.) 

ARTICLE  VII. 

0EKEEA1  PROVISIONS. 

Section  101.  Reports  of  Justices  and  others  acting  as  magistrates. 

102.  Justices  or  magistrates;  restrictions  upon. 

103.  Removal  of  Justices,  city  magistrates  and  clerks. 

104.  Salaries  of  Justices  and  city  magistrates. 

105.  Judicial  vacancies;  how  filled. 

106.  Temporary  designation  of  chief  Justice  or  chief  city  magistrate. 

107.  Inspection  of  penal  and  reformatory  institutions  required  of  Judi- 

ciary. 
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108.  Records. 

109.  Court  attendants  to  be  substituted  for  police  officers. 

110.  Fines;  their  disposition. 

111.  Segregation   of  prisoners   awaiting  trial 

112.  Prisoners  to  have  means  of  communicating  with  relatives  or  friends. 

113.  Pending  actions  and  proceedings. 

114.  Provision  for  additional  expenditures  necessitated  by  this  act. 

115.  Possession  of  courthouses. 

§  101.    Reports  of  justices  and  others  acting  as  magistrates. — Whenever 

i 

any  justice  of  the  court  of  special  sessions,  or  any  of  the  persons  enumer- 
ated in  section  one  hundred  and  forty-seven  of  the  code  of  criminal  pro- 
cedure, or  any  coroner  in  the  city  of  New  York  shall  act  as  a  magistrate 
it  shall  be  the  duty  of  each  and  every  one  of  them  to  keep  or  cause  to  be 
kept  a  record  which  shall  contain  all  the  data  and  facts  required  by  the 
chief  city  magistrate  of  the  division.  A  justice  of  the  court  of  special  ses- 
sions or  other  person  acting  as  a  magistrate,  on  or  before  the  twentieth  day 
of  January  in  each  and  every  year,  shall  make  a  return  to  the  chief  clerk 
of  the  board  of  magistrates  within  the  division  where  such  act  or  acts  were 
committed  of  such  data  and  statistical  and  other  information  as  may  be 
Quired  by  the  chief  city  magistrate  of  the  said  division. 

§  102.  Justices;  magistrates;  officers  and  employees;  restrictions  upon. — 
No  justice  or  city  magistrate  shall  engage  in  any  other  business,  profession 
or  hold  any  other  public  office  or  shall  serve  as  the  representative  of  any 
political  party  for  any  assembly,  aldermanic,  senatorial  or  congressional 
district  in  the  executive  committee  or  other  governing  body  of  any  political 
party  organization  or  political  party  association.  No  city  magistrate  shall 
engage  in  any  other  business  or  profession  or  act  as  referee,  or  receiver, 
but  each  of  said  justices  and  magistrates  shall  devote  his  whole  time  and 
capacity,  so  far  as  the  public  interest  demands,  to  the  duties  of  his  office. 
A  justice  or  city  magistrate  shall  not  demand  or  receive  to  his  own  use  any 
fees  or  perquisites  of  office.  No  clerk  or  other  officer  or  employee  of  any 
court  provided  for  in  this  act  shall,  except  as  permitted  by  rules  of  the 
board  of  magistrates,  engage  in  any  other  business  or  profession. 
{Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  103.  Eemoval  of  justices,  city  magistrates  and  clerks. — A  justice,  city 
magistrate,  chief  clerk,  deputy  chief  clerk  or  clerk  may  be  removed  for 
cause  after  due  notice  and  an  opportunity  of  being  heard  by  the  appellate 
division  of  the  supreme  court  vfithin  the  judicial  department  where  such 
justice,  city  magistrate,  chief  clerk,  deputy  chief  clerk,  or  clerk  resides.  A 
majority  of  the  justices  of  the  court  of  special  sessions  may  remove  for 
cause  the  chief  clerk  after  due  notice  and  an  opportunity  of  being  heard, 
and  may  also  remove  for  cause  any  other  clerks  of  said  courts,  and  a 
majority  of  the  magistrates  may  remove  for  cause  the  chief  clerk  and  any 
other  clerk.    All  deputy  clerks,  clerks'  assistants,  stenographers,  inter- 
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preters,  attendants  and  other  employees  may  be  removed  by  the  majority 
of  the  justices  and  the  board  of  magistrates,  as  the  case  may  be,  after  an 
opportunity  of  making  an  explanation.  In  every  case  of  a  removal  the 
true  grounds  thereof  shall  forthwith  be  entered  upon  the  records  of  the 
court,  or  board,  and  a  copy  filed  with  the  municipal  civil  service  commis- 
sion. The  chief  justice  and  chief  city  magistrate  shall  have  authority  to 
suspend  any  clerk  or  employee  for  a  period  not  to  exceed  thirty  days  with 
or  without  pay.  (Amended  by  L.  1911,  ch.  720,  and  L.  1915,  ch.  531,  in 
effect  May  8,  1915.) 


§  104.  Salaries  of  justices  and  city  magistrates. — The  salaries  of  the  jus- 
tices and  magistrates  shall  continue  as  they  exist  at  the  time  this  act  shall 
take  effect.  The  salaries  of  the  chief  justice  of  the  court  of  special  sessions 
and  of  the  chief  city  magistrate  shall  be  ten  thousand  dollars  per  annum. 
The  salaries  of  all  justices,  magistrates,  officers  and  employees  of  the  court 
of  special  sessions  and  of  the  city  magistrates'  courts  shall  all  and  singular 
continue  as  they  exist  at  the  time  this  act  shall  take  effect,  unless  and  until 
thereafter  changed  by  the  board  of  aldermen  upon  the  recommendation  of 
the  board  of  estimate  and  apportionment,  subject  to  the  veto  of  the  mayor. 
(Amended  by  L.  1915,  ch.  531,  in  effect  May  8,  1915.) 

§  105.  Judicial  vacancies;  how  filled. — When  a  vacancy  occurs  in  the 
office  of  chief  justice  or  associate  justice  or  chief  city  magistrate  or  city 
magistrate,  whether  by  expiration  of  a  term  or  for  any  other  cause,  the 
mayor  shall  appoint  a  person  to  fill  such  vacancy  within  thirty  days  after 
the  same  occurs;  unless,  in  the  case  of  a  vacancy  in  the  office  of  a  justice 
or  city  magistrate,  two-thirds  in  number  of  the  justices  or  board  of  city 
magistrates,  as  the  case  may  be,  shall  certify  to  him  that  the  business  of 
the  courts  is  such  that  it  is  not  for  the  time  being  necessary  to  fill  such 
vacancy,  in  which  case  such  vacancy  shall  not  be  filled  until  two-thirds  in 
number  of  the  justices  or  board  of  city  magistrates  as  the  case  may  be 
shall  certify  to  the  mayor  that  the  business  of  the  said  courts  is  such  that 
it  is  necessary  that  such  vacancy  should  be  filled.  Each  such  appointment 
shall  be  for  a  term  of  ten  years,  except  that  in  case  such  vacancy  occurs 
otherwise  than  by  expiration  of  a  term,  the  person  appointed  to  fill  the 
same  shall  be  appointed  for  the  unexpired  residue  of  the  term.  In  making 
appointments  to  the  board  of  city  magistrates,  they  shall  be  so  made  that  of 
the  total  members  of  such  board  not  less  than  sixteen  shall  be  electors  and 
residents  of  the  boroughs  of  Manhattan  and  the  Bronx,  ten  of  the  borough 
of  Brooklyn,  four  of  the  borough  of  Queens  and  two  of  the  borough  of 
Richmond.  Upon  making  an  appointment  of  a  justice  or  city  magistrate, 
the  mayor  shall  make  three  written  certificates  thereof,  each  of  which  shall 
state  the  title  of  the  office,  the  borough  from  which  and  the  term  for  which 
the  appointment  is  made.  One  of  such  certificates  he  shall  deliver  to  the 
person  appointed  and  of  the  others  he  shall  cause  one  to  be  filed  in  the 
office  of  the  city  clerk,  and  one  to  be  filed  in  the  office  of  the  clerk  of  the 
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county  in  which  is  situated  the  borough  from  which  such  person  is  ap- 
pointed.    (Amended  by  L.  1915,  ch.  531,  in  effect  May  8, 1915.) 

§  106.  Temporary  designation  of  chief  justice  or  chief  oity  magistrate. — 
In  case  of  a  vacancy  in  the  office  of  chief  justice  or  in  the  event  of  the 
absence  or  incapacity  of  the  incumbent,  the  associate  justices  shall  desig- 
nate one  of  their  number  to  exercise  the  powers  and  perform  the  duties  of 
chief  justice  until  such  vacancy  shall  be  filled,  or  while  the  absence  or  in- 
capacity of  the  chief  justice  continues.  (Amended  by  L.  1915,  ch.  531,  in 
effect  May  8, 1915.) 

§  107.  Inspection  of  penal  and  reformatory  institutions  required  of 
judiciary. — All  justices  and  magistrates  shall  be  required  to  visit  once  in 
each  year  the  workhouse,  penitentiary  and  jails,  in  the  city  of  New  York 
to  which  they  have  power  to  commit  and  such  other  reformatories  and  in- 
stitutions to  which  they  have  power  to  commit,  as  often  as  may  be  required 
by  the  chief  justice  or  the  chief  city  magistrate,  as  the  case  may  be,  and 
such  justices  and  magistrates  shall  report  in  writing  to  the  chief  justices 
or  chief  city  magistrate,  as  the  case  may  be,  the  observations  made  by  them 
with  such  recommendations  as  they  may  deem  proper.  (Amended  by  L. 
1911,  ch.  722,  in  effect  July  20,  1911.) 

§  108.  Records. — Each  chief  clerk  and  clerk  of  the  court  of  special  ses- 
sions and  the  magistrates'  courts,  respectively,  shall  in  addition  to  the 
duties  hereinbefore  prescribed  keep  such  records  as  he  may  be  required  or 
directed  by  the  chief  justice  or  the  chief  city  magistrate,  as  the  case  may 
be,  but  it  shall  always  be  necessary  to  make  a  record  of  the  name  and 
address  of  any  attorney  appearing  in  respect  of  any  charge  or  on  any 
hearing. 

§  109.  Court  attendants  to  be  substituted  for  police  officers. — From  and 
after  the  first  day  of  September,  nineteen  hundred  and  ten,  the  employ- 
ment of  members  of  the  uniformed  force  of  the  police  department  as  at- 
tendants or  court  officers  of  the  court  of  special  sessions,  or  any  part 
thereof,  or  any  city  magistrate's  court,  shall  be  neither  required  nor  per- 
mitted. The  services  theretofore  rendered  by  members  of  the  uniformed 
force  of  the  police  department  shall  thereafter  be  performed  by  court  at- 
tendants appointed  by  the  majority  of  the  justices  of  the  court  of  special 
sessions  and  the  boards  of  city  magistrates.  The  police  commissioner  shall 
from  time, to  time  assign  such  officers  as  the  court  of  special  sessions  and 
the  respective  boards  of  magistrates  may  certify  are  necessary  for  the 
service  of  warrants,  and  when  so  assigned  such  officers  shall  be  subject  to 
the  direction  and  control  of  the  justices  and  magistrates,  subject  always 
to  the  rules  and  discipline  of  the  police  department. 

§  110.  Fines;  their  disposition. — All  fines  or  other  moneys  received  by 
the  clerk  of  any  court  shall,  from  the  time  of  their  receipt,  be  held  in  trust 
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by  the  said  clerk,  who,  on  or  before  the  fifth  day  of  each  month,  shall  make 
report  of  the  same  to  the  comptroller  and  pay  over  such  funds  to  the 
chamberlain.  Such  moneys  shall  be  deposited  in  such  depositaries  as  the 
chamberlain  of  the  city  of  New  York  may  designate,  and  in  the  event  of 
the  failure  of  such  depositary  to  pay  by  reason  of  insolvency,  the  clerk 
shall  not  be  held  responsible  therefor. 

§  111.  Segregation  of  prisoners  awaiting  trial. — In  every  building  used 
for  the  purpose  of  a  court  of  inferior  criminal  jurisdiction,  or  part  thereof, 
or  for  the  detention  of  prisoners,  adequate  provision  shall  be  made  for  the 
separation  of  female  from  male  prisoners  and  of  youthful  and  less  hard- 
ened offenders  from  older  and  more  hardened  offenders  of  the  same  sex, 
pending  the  arraignment  or  trial  of  such  prisoners.  Every, cell  or  room 
adjacent  to  such  a  court,  or  part  thereof,  used  for  the  detention  of  pris- 
oners, or  as  a  waiting  place  for  witnesses,  shall  be  kept  in  a  clean  and  sani- 
tary condition  and  shall  contain  all  necessary  toilet  facilities. 

§  112.  Prisoners  to  have  means  of  communicating  with  relatives  or 
friends. — The  commissioner  of  corrections  shall  cause  to  be  placed  in  each 
district  prison  a  notice  in  several  languages,  setting  forth  that  prisoners 
have  the  right  to  send  a  message  or  to  write  to  or  cause  their  relatives  or 
friends  to  be  telephoned  to  in  the  manner  hereinafter  set  forth,  and  also 
stating  the  rates  of  messenger  service.  Whenever  a  person  is  detained  in  a 
district  prison  the  keeper  or  other  person  in  charge  shall,  at  the  request  of 
such  prisoner,  telephone,  without  cost,  to  one  number  in  the  city  of  New 
York  given  him  by  said  prisoner  in  an  effort  to  reach  his  relatives  and 
friends,  or,  at  the  option  of  the  prisoner,  give  him  a  two-cent  stamped  en- 
velope free  of  charge,  or  at  cost  an  envelope  with  necessary  postage  for  a 
special  delivery  letter.  The  keeper  or  other  person  in  charge  shall,  at  the 
request  of  such  prisoner,  telephone  to  such  other  numbers  as  the  prisoner 
may  request  upon  the  payment  of  the  regular  telephone  charge  for  the 
same.  It  shall  be  the  duty  of  the  lieutenant,  or  other  officer  in  charge  of 
the  police  station,  to  telephone  free  of  charge  to  three  numbers  at  the  re- 
quest of  the  prisoner.  In  each  case  the  lieutenant,  or  other  officer  in 
charge  of.  the  station  house,  or  the  keeper,  or  other  person  in  charge  of  the 
district  prison,  shall  inform  the  prisoner  of  his  opportunity  to  telephone 
or  receive  a  stamped  envelope  and  postage  as  above  set  forth,  and  in  addi- 
tion thereto,  in  each  district  prison  there  shall  be  installed  a  messenger 
telegraph  service,  and  whether  the  prisoner  sends  a  message  by  said 
service  or  by  a  messenger  he  shall  not  be  charged  any  sum  greater  than 
the  customary  rate  for  similar  service  from  any  other  place  in  the  city. 

§  113.  Pending  actions  and  proceedings. — No  action  or  other  proceed- 
ing which  shall  be  pending  at  the  time  this  act  takes  effect  before  the  court 
of  special  sessions,  or  any  magistrate's  court,  or  any  justice  or  magistrate, 
shall  abate  or  be  any  wise  affected  by  the  passage  of  this  act,  and  all  such 
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actions  or  proceedings  so  pending  shall  thereafter  be  continued  before  the 
court  of  special  sessions,  the  magistrates'  courts,  or  any  justice  or  magis- 
trate, as  the  case  may  be.  The  court  of  special  sessions  or  any  magistrate 
shall  have  power  to  adjourn  any  action  or  proceeding  pending  at  or  before 
the  time  this  act  takes  effect  to  some  day  thereafter,  when  the  same  shall 
be  continued  before  the  court  of  special  sessions  hereby  constituted,  or  any 
magistrate,  as  the  case  may  be. 

§  114.  Provision  for  additional  expenditure  necessitated  by  this  act. — 
The  comptroller  of  the  city  of  New  York,  with  the  action  or  concurrence  of 
the  board  of  estimate  and  apportionment  of  the  city,  shall  make  provision 
by  the  issue  and  sale  of  certificates  of  indebtedness,  until  due  and  adequate 
provision  shall  hereafter  be  made  therefor  in  the  annual  budget  of  such 
city,  to  provide  the  means  to  make  payment  for  any  additional  expenses 
made  necessary  by  any  provision  of  this  act.  (Amended  by  L.  1915,  ch. 
531,  in  effect  May  8,  1915.) 

§  115.  Possession  of  courthouses. — The  city  magistrates  and  the  boards 
of  city  magistrates  and  the  justices  of  the  court  of  special  sessions  shall 
continue  to  have  the  like  access  and  possession  in  respect  to  the  courthouses 
as  they  have  hitherto  had.  It  shall  be  the  city  of  The  City  of  New  York 
and  its  several  officers  charged  with  duties  in  that  behalf  to  supply  and 
pay  for  whatever  may  be  necessary  for  the  transaction  of  the  business  of 
the  said  city  magistrates  and  courts  *f  special  sessions  and  the  justices 
thereof,  and  to  supply  all  proper  courthouses  and  accommodations,  books, 
stationery,  furniture,  and  such  law  books  as  may  be  certified  by  the  chief 
city  magistrate  in  either  division  to  be  necessary  for  the  use  of  the  magis- 
trates' courts,  and  to  pay  all  salaries,  compensations,  expenses  and  dis- 
bursements that  may  be  herein  or  otherwise  authorized  by  law,  and  the 
board  of  estimate  and  apportionment  shall  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  such  salaries,  compensation, 
expenses  and  disbursements. 

ARTICLE  VIII. 

LAWS  REPEALED;   WHEN  ACT  TAXES  EFFECT. 

Section  120.    Repeal. 

121.    Time  of  taking  effect 

§  120.  Repeal. — The  following  act  or  parts  of  acts,  together  with  all 
other  acts  amendatory  of  such  acts,  and  all  acts  and  parts  of  acts  inconsist- 
ent or  in  conflict  with  this  act  are  hereby  repealed  as  follows : 

From  and  after  the  first  day  of  September,  nineteen  hundred  and  ten. 

Laws  of              Chapter  Sections 

1901 466 698,  707,  707-a,  708,  710,  711. 
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From  and  after  the  first  day  afi  July,  nineteen;  hundred  and  ten. 

Laws  of  Chapter  Sections 

1901 466 1265,  1390,  1391,  1392,  1393,  1394, 

1395, 1396, 1396-a,  1397, 1398, 1399, 
1400,  1401,  1402,  1403,  1403,  1405, 
1406,  1407,  1408,  1409,  1410,  1411, 
1412,  1413,  1414,  1415,  1416,  1417, 
1418, 1419. 

§  121.    Time  of  taking  effect. — This  act  shall  take  effect  immediately. 
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(L.  1915,  ch.  279,  superseding  L.  1902,  ch.  580,  as  amended.) 

An  set  in  relation  to  the  mnnieipal  court  of  the  city  of  Hew  York,  and. repealing 
certain  statutes  affeetlng  inch  court,  its  justices  and  officers.  {In  effect  Sept.  1, 
1915.) 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows: 

Title        I.    Organization  and  jurisdiction.     (§§  1-16.) 

II.    Venue  and  commencement  of  actions,  parties.     (§§  17-28.) 

III.  Provisional  remedies  and  actions  to  foreclose  liens  on  chat- 

tels.    (§§  29-77.) 
Article     I.    Arrest.     (§§  29-38.) 

II.    Attachment.     (§§  39-56.) 

III.  Replevin.     (§§  57-69.) 

IV.  Action    to    foreclose    a    lien    on    a    chattel. 

(§§70-77.) 

IV.  Pleadings.     (§§  78-94.) 

V.    Proceedings  between  joinder  of  issue  and  trial.     (§§  95-117.) 
Article      I.    Bringing   cause   on   for   trial;    adjournments; 

subpoenas ;  attachment  against  and  liability 
of  defaulting  witness.     (§§95-100.) 
II.    Commission    to    take    testimony;    depositions; 
physical  examination.     (§§  101-117.) 
VI.    Trial;  jurors;  submission  of  controversy.     (§§  118-124.) 
VII.    Judgment  and  execution.     (§§  125-142.) 
Article      I.    Judgments.     (§§  125-129.) 
II.    Execution.     (§§  130-142.) 
VIII.    Clerks  and  marshals.     (§§  143-153.) 
Article      I.    Clerks.     (§§  143^144.) 

II.    Marshals.     (§§  145-153.) 
IX.    Appeals.     (§§  154r-163.) 
X.    Costs  and  fees.     (§§  164-178.) 
XI.    Definitions;  construction  and  effect  of  act.     (§§  179-186.) 

TITLE  I. 

ORGANIZATION  AND  JTTMSDICTION. 

Section    1.  The  court  and  justices  continued;  term  of  office. 

2.  Qualifications  and  duties  of  Justices;  oath  of  office. 

3.  Salaries  of  justices. 

4.  Vacancy  in  the  office  of  justice. 

5.  Districts  and  number  of  justices  therein. 

6.  Jurisdiction. 

7.  Board  of  justices. 
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8.  Rules  of  court. 

9.  Death  or  removal  of  justice  not  to  affect  proceedings. 

10.  Time  and  place  of  holding  court 

11.  Seals. 

12.  Access  to  court  houses;  expenses  of  court,  how  paid. 

13.  Criminal  and  civil  contempt 

14.  Process;  where  service  may  be  made. 

15.  Conformity  to  supreme  court  practice. 

§  1.  The  court  and  justices  continued;  term  of  office. — The  municipal 
court  of  the  city  of  New  York,  as  it  exists  on  the  thirty-first  day  of  August, 
ninteen  hundred  and  fifteen,  shall  be  continued;  provided,  however,  that 
from  and  after  the  first  day  of  September,  nineteen  hundred  and  fifteen, 
it  shall  be  a  court  of  record.  The  justices  thereof  in  office  when  this  act 
takes  effect  shall  continue  to  hold  office  until  the  expiration  of  their  re- 
spective terms.  The  successors  of  said  justices  shall  be  elected  for  terms 
of  ten  years  by  the  electors  of  the  several  municipal  court  districts,  as 
hereby  constituted,  at  the  general  election  to  be  held  in  the  years  at  the  end 
of  which  the  respective  terms  of  said  justices  shall  expire. 

New.  Municipal  Court  made  a  court  of  record.  This  section  supersedes  Greater 
New  York  Charter,  §§  1350,  1361,  1362  (as  amended  by  L.  1907,  ch.  603,  and  L. 
1911,  ch.  608)  and  1356. 

§  2.  Qualifications  and  duties  of  justices;  oath  of  office. — No  one  shall 
be  eligible  to  the  office  of  justice  of  this  court,  after  the  first  day  of  Sep- 
tember, nineteen  hundred  and  fifteen,  unless  he  be  a  resident  and  elector 
in  the  district  for  which  he  shall  be  elected  or  appointed  and  shall  have 
been  an  attorney  and  counselor-at-law  of  the  state  of  New  York  for  at 
least  five  years  or  unless  he  shall  have  served  as  a  justice  of  such  municipal 
court.  No  justice  shall  engage  in  any  other  business  or  profession,  or  hold 
any  other  public  office,  or  act  as  referee  or  receiver,  but  each  justice  shall 
devote  his  whole  time  and  capacity,  so  far  as  the  public  interest  demands, 
to  the  duties  of  his  office.  Before  entering  upon  his  duties  each  justice 
elected  or  appointed  pursuant  to  this  act,  shall  take  and  file  with  the  city 
clerk  the  oath  of  office  prescribed  by  the  constitution. 

The  justices  may,  by  virtue  of  their  offices,  administer  oaths,  take  de- 
positions and  acknowledgments  within  the  city  of  New  York,  and  certify 
the  same  in  the  manner  and  with  like  effect  as  justices  of  other  courts  of 
record. 

New.    Supersedes  |§  1353,  1354  of  Greater  New  York  Charter  without  change. 
Last  sentence  includes  former  8  10  of  Municipal  Court  Act 
|  10  originally  revised  from  L.  1901,  ch.  466,  $  1379. 

§  3.  Salaries  of  justices. — The  salary  of  each  justice,  except  those  ap- 
pointed or  elected  from  the  boroughs  of  Queens  and  Richmond,  shall  be 
eight  thousand  dollars  a  year,  to  be  paid  in  equal  monthly  installments 
by  the  proper  officers  of  the  city  and  the  salary  of  each  justice  appointed 
or  elected  for  the  boroughs  of  Queens  and  Richmond  shall  be  seven  thou- 
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sand  dollars  a  year,  to  be  paid  in  the  same  manner;  provided,  however, 
that  whenever  a  justice  elected  or  appointed  for  the  borough  of  Queens 
or  the  borough  of  Richmond  shall  hold  court  in  either  of  the  boroughs  of 
Manhattan,  Brooklyn  or  The  Bronx,  he  shall  receive  the  additional  sum  of 
ten  dollars  for  each  day  on  which  he  shall  so  hold  court,  not  exceeding, 
however,  such  sum  as  shall,  together  with  his  said  salary,  make  the  amount 
received  by  him  in  any  one  year  equal  to  the  salary  of  a  justice  of  one  of 
the  other  boroughs.  Such  additional  sum  shall  be  paid  on  the  certification 
of  the  president  of  the  board  of  justices  that  the  holding  of  court  by  such 
justice  was  necessary,  in  consequence  of  the  illness  or  necessary  absence 
of  the  justice  regularly  assigned  to  hold  the  same,  or  on  account  of  pres- 
sure of  business. 

New.  $  1355  of  Greater  New  York  Charter,  as  amended  by  L.  1907,  ch.  603,  re- 
enacted  without  change. 

§  4.    Vacancy  in  the  office  of  justice. — A  vacancy  occurring  in  the  office 

of  justice  of  this  court  otherwise  than  by  expiration  of  term,  shall  be  filled 

at  the  next  ensuing  general  election  for  the  unexpired  term  commencing 

on  the  first  day  of  January  next  after  said  election ;  and  the  mayor  of  the 

city  of  New  York  shall  appoint  a  duly  qualified  attorney  to  fill  such 

vacancy  in  the  interim,  within  twenty  days  after  the  same  occurs. 

This  section  is  substantially  §  1357  of  Greater  New  York  Charter.  L.  1907,  ch. 
603,  in  so  far  as  it  amended  that  section,  is  unconstitutional  (In  re  Markland  v. 
Scully,  203  N.  Y.  158). 

§  5.  Districts  and  number  of  justices  therein. — The  several  boroughs 
composing  the  city  of  New  York  are  hereby  divided  into  districts,  in  each 
of  which  sessions  of  the  court  shall  be  held,  and  justices  shall  hold  office 
therein  in  number  as  follows  :N 

a.  In  the  borough  of  The  Bronx  there  shall  be  two  districts,  as  follows : 

1.  The  first  district  embracing  the  territory  described  in  chapter  nine 
hundred  and  thirty-four  of  the  laws  of  eighteen  hundred  and  ninety-five ; 
in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embracing  the  remainder  of  said  borough;  in 
which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts,  as  follows : 

1.  The  first  district  embraces  the  territory  bounded  on  the  south  and 
west  by  the  southerly  and  westerly  boundaries  of  the  said  borough;  on 
the  north  by  the  center  line  of  Fourteenth  Street  and  the  center  line  of 
Fifth  Street,  from  the  Bowery  to  Second  Avenue ;  on  the  east  by  the  center 
lines  of  Fourth  Avenue,  from  Fourteenth  Street  to  Fifth  Street,  Second 
Avenue,  Chrystie  Street,  Division  Street  and  Catharine  Street;  in  which 
district  there  shall  be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  Fifth  Street,  from  the  Bowery  to  Second  Avenue,  and 
on  the  south  and  east  by  the  southerly  and  easterly  boundaries  of  the  said 
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borough;  on  the  north  by  the  center  line  of  East  Fourteenth  Street;  on 
the  west  by  the  center  lines  of  Fourth  Avenue,  from  Fourteenth  Street 
to  Fifth  Street,  and  of  Second  Avenue,  Chrystie  Street,  Division  Street 
and  Catharine  Street;  in  which  district  there  shall  be  four  justices. 

3.  The  third  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  Fourteenth  Street;  on  the  east  by  the  center  line  of 
Seventh  Avenue,  from  Fourteenth  Street  to  Fifty-ninth  Street,  and  by 
the  center  line  of  Central  Park  West,  from  Fifty-ninth  Street  to  Sixty- 
fifth  Street ;  on  the  north  by  the  center  line  of  Sixty-fifth  Street  and  the 
center  line  of  Fifty-ninth  Street,  from  Seventh  to  Eighth  Avenues;  on  the 
west  by  the  westerly  boundary  of  the  said  borough;  in  which  district 
there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  East  Fourteenth  Street ;  on  the  west  by  the  center  line 
of  Lexington  Avenue  and  by  the  center  line  of  Irving  Place,  including 
its  projection  through  Qramercy  Park;  on  the  north  by  the  center  line  of 
Fifty-ninth  Street;  on  the  east  by  the  easterly  line  of  said  borough;  ex- 
cluding, however,  any  portion  of  Blackwell's  Island;  in  which  district 
there  shall  be  two  justices. 

5.  The  fifth  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  Sixty-fifth  Street ;  on  the  east  by  the  center  line  of  Cen- 
tral Park  West ;  on  the  north  by  the  center  line  of  One  Hundred  and  Tenth 
Street;  on  the  west  by  the  westerly  boundary  of  said  borough;  in  which 
district  there  shall  be  three  justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  Fifty-ninth  Street,  and  by  the  center  line  of  Ninety- 
sixth  Street  from  Lexington  Avenue  to  Fifth  Avenue;  on  the  west  by  the 
center  line  of  Lexington  Avenue,  from  Fifty-ninth  Street  to  Ninety-sixth 
Street,  and  the  center  line  of  Fifth  Avenue,  from  Ninety-sixth  Street  to 
One  Hundred  and  Tenth  Street;  on  the  north  by  the  center  line  of  One 
Hundred  and  Tenth  Street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  however,  all  of  Blackwell's  Island  and  excluding  any 
portion  of  Ward's  Island;  in  which  district  there  shall  be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the  south 
by  the  center  line  of  One  Hundred  and  Tenth  Street;  on  the  east  by  the 
center  line  of  Fifth  Avenue  to  the  northerly  terminus  thereof,  and  north 
of  the  northerly  terminus  of  Fifth  Avenue,  following  in  a  northerly  direc- 
tion the  course  of  the  Harlem  River  on  a  line  coterminous  with  the  easterly 
boundary  of  said  borough;  on  the  north  and  west  by  the  northerly  and 
westerly  boundaries  of  said  borough ;  in  which  district  there  shall  be  three 
justices. 

8.  The  eighth  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  One  Hundred  and  Tenth  Street ;  on  the  west  by  the  cen- 
ter line  of  Fifth  Avenue;  on  the  north  and  east  by  the  northerly  and 
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easterly  boundaries  of  said  borough,  including  Randall's  Island  and  the 
whole  of  Ward's  Island;  in  which  district  there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  the  south  by 
the  center  line  of  Fourteenth  Street  and  by  the  center  line  of  Fifty-ninth 
Street,  from  the  center  line  of  Seventh  Avenue  to  the  center  line  of  Cen- 
tral Park  West ;  on  the  east  by  the  center  line  of  Lexington  Avenue  and  by 
the  center  line  of  Irving  Place,  including  its  projection  through  Gramercy 
Park,  and  by  the  center  line  of  Fifth  Avenue,  from  the  center  line  of 
Ninety-sixth  Street  to  the  center  line  of  One  Hundred  and  Tenth  Street; 
on  the  north  by  the  center  line  of  Ninety-sixth  Street,  from  the  center  line 
of  Lexington  Avenue  to  the  center  line  of  Fifth  Avenue,  and  by  One  Hun- 
dred and  Tenth  Street,  from  Fifth  Avenue  to  Central  Park  West;  on  the 
west  by  the  center  line  of  Seventh  Avenue  and  Central  Park  West;  in 
which  district  there  shall  be  four  justices. 

c.    In  the  borough  of  Brooklyn  there  shall  be  seven  districts,  as  follows : 

1.  The  first  district  embraces  the  first,  second,  third,  fourth,  fifth,  sixth, 
tenth  and  twelfth  wards  and  that  portion  of  the  eleventh  ward  beginning 
at  the  intersection  of  the  center  lines  of  Hudson  and  Myrtle  Avenues; 
thence  along  the  center  line  of  Myrtle  Avenue  to  North  Portland  Avenue ; 
thence  along  the  center  line  of  North  Portland  Avenue  to  Flushing  Ave- 
nue; thence  along  the  center  line  of  Flushing  Avenue  to  Navy  Street; 
thence  along  the  center  line  of  Navy  Street  to  Johnson  Street;  thence 
along  the  center  line  of  Johnson  Street  to  Hudson  Avenue;  and  thence 
along  the  center  line  of  Hudson  Avenue  to  the  point  of  beginning;  in 
which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  seventh  ward  and  that  portion  of 
the  twenty-first  and  twenty-third  wards  west  of  the  center  line  of  Stuy- 
vesant  Avenue  and  the  center  line  of  Schenectady  Avenue,  also  that  por- 
tion of  the  twentieth  ward  beginning  at  the  intersection  of  the  center  lines 
of  North  Portland  and  Myrtle  Avenues;  thence  along  the  center  line  of 
Myrtle  Avenue  to  Waverly  Avenue ;  thence  along  the  center  line  of  Wav- 
erly  Avenue  to  Park  Avenue ;  thence  along  the  center  line  of  Park  Avenue 
to  Washington  Avenue;  thence  along  the  center  line  of  Washington  Ave- 
nue to  Flushing  Avenue ;  thence  along  the  center  line  of  Flushing  Avenue 
to  North  Portland  Avenue;  and  thence  along  the  center  line  of  North 
Portland  Avenue  to  the  point  of  beginning;  in  which  district  there  shall 
be  two  justices. 

3.  The  third  district  embraces  the  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth  and  nineteenth  wards  and  that  portion 
of  the  twenty-seventh  ward  lying  northwest  of  the  center  line  of  Starr 
Street  between  the  boundary  line  of  Queens  county  and  the  center  line 
of  Central  Avenue  and  northwest  of  the  center  line  of  Suydam  Street  be- 
tween the  center  lines  of  Central  and  Bushwick  Avenues,  and  northwest  of 
the  eenter  line  of  Willoughby  Avenue  between  the  center  lines  of  Bush- 
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wick  Avenue  and  Broadway;  in  which  district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  twenty-fourth  and  twenty-fifth 
wards,  that  portion  of  the  twenty-first  and  twenty-third  wards  lying  east  of 
the  center  line  of  Stuyvesant  Avenue  and  east  of  the  center  line  of  Schenec- 
tady Avenue  and  that  portion  of  the  twenty-seventh  ward  lying  southwest 
of  the  center  line  of  Starr  Street,  between  the  boundary  line  of  Queens 
county  and  the  center  line  of  Central  Avenue,  and  southeast  of  the  center 
line  of  Suydam  Street  between  the  center  lines  of  Central  and  Buahwick 
Avenues,  and  southeast  of  the  center  line  of  Willoughby  Avenue  between 
the  center  lines  of  Bushwick  Avenue  and  Broadway;  in  which  district 
there  shall  be  one  justice. 

5.  The  fifth  district  embraces  the  eighth,  thirtieth  and  thirty-first 
wards  and  that  portion  of  the  twenty-second  ward  south  of  the  center  line 
of  Prospect  Avenue;  in  which  district  there  shall  be  one  justice. 

6.  The  sixth  district  embraces  the  ninth  and  twenty-ninth  wards  and 
that  portion  of  the  twenty-second  ward  north  of  the  center  line  of  Pros- 
pect Avenue,  also  that  portion  of  the  eleventh  and  twentieth  wards  begin- 
ning at  the  intersection  of  the  center  lines  of  Bridge  and  Fulton  Streets; 
thence  along  the  center  line  of  Fulton  Street  to  Flatbush  Avenue;  thence 
along  the  center  line  of  Flatbush  Avenue  to  Atlantic  Avenue ;  thence  along 
the  center  line  of  Atlantic  Avenue  to  Washington  Avenue;  thence  along 
the  center  line  of  Washington  Avenue  to  Park  Avenue;  thence  along  the 
center  line  of  Park  Avenue  to  Waverly  Avenue;  thence  along  the  center 
line  of  Waverly  Avenue  to  Myrtle  Avenue;  thence  along  the  center  line 
of  Myrtle  Avenue  to  Hudson  Avenue;  thence  along  the  center  line  of  Hud- 
son Avenue  to  Johnson  Street;  thence  along  the  center  line  of  Johnson 
Street  to  Bridge  Street;  and  thence  along  the  center  line  of  Bridge  Street 
to  the  point  of  beginning;  in  which  district  there  shall  be  two  justices. 

7.  The  seventh  district  embraces  the  twenty-sixth,  twenty-eighth  and 
thirty-second  wards;  in  which  district  there  shall  be  two  justices. 

d.    In  the  borough  of  Queens  there  shall  be  four  districts,  as  follows : 

1.  The  first  district  embraces  the  territory  bounded  by  and  within  the 
canal,  Rapelye  Avenue,  Jackson  Avenue,  Old  Bowery  Bay  Road,  Bowery 
Bay,  East  River  and  Newtown  Creek;  in  which  district  there  shall  be  one 
justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and  within 
Maspeth  Avenue,  Maurice  Avenue,  Calamus  Road,  Long  Island  Railroad, 
Trotting-course  Lane,  Metropolitan  Avenue,  boundary  line  between  the 
second  and  fourth  wards,  boundary  line  between  the  second  and  third 
wards,  Flushing  Creek,  Ireland  Mill  Road,  Lawrence  Avenue,  Bradford 
Avenue,  Main  Street,  Lincoln  Street,  Union  Street,  Broadway,  Parsons 
Avenue,  Lincoln  Street,  Percy  Street,  Sanford  Avenue,  Murray  Lane, 
Bayside  Avenue,  Little  Bayside  Road,  Little  Neck  Bay,  East  River,  Bow- 
ery Bay,  Old  Bowery  Bay  Road,  Jackson  Avenue,  Rapelye  Avenue,  the 
canal  and  Newtown  Creek;  in  which  district  there  shall  be  one  justice. 
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3.  The  third  district  embraces  the  territory  bounded  by  and  within 
Maspeth  Avenue,  Maurice  Avenue,  Calamus  Road,  Long  Island  Railroad, 
Trotting-eourse  Lane,  Metropolitan  Avenue,  boundary  line  between  the 
second  and  fourth  wards,  Vanderveer  Avenue,  Jamaica  Avenue,  Shaw 
Avenue,  Atlantic  Avenue,  Morris  Avenue,  Rockaway  Road,  boundary  line 
between  Queens  and  Nassau  counties,  Atlantic  Ocean,  Rockaway  Inlet, 
boundary  line  between  Queens  and  Kings  counties  and  Newtown  Creek; 
in  which  district  there  shall  be  one  justice. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and  within 
the  boundary  line  between  the  second  and  fourth  wards,  the  boundary  line 
between  the  second  and  third  wards,  Flushing  Creek,  Ireland  Mill  Road, 
Lawrence  Avenue,  Bradford  Avenue,  Main  Street,  Lincoln  Street,  Union 
Street,  Broadway,  Parsons  Avenue,  Lincoln  Street,  Percy  Street,  Sand- 
ford  Avenue,  Murray  Lane,  Bayside  Avenue,  Little  Bayside  Road,  Little 
Neck  Bay,  boundary  line  between  Queens  and  Nassau  counties,  Rockaway 
Road,  Morris  Avenue,  Atlantic  Avenue,  Shaw  Avenue,  Jamaica  Avenue 
and  Vanderveer  Avenue;  in  which  district  there  shall  be  one  justice. 

e.    In  the  borough  of  Richmond  there  shall  be  two  districts,  as  follows: 

1.  The  first  district  embraces  wards  one  and  three  of  said  borough ;  in 
which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  wards  two,  four  and  five  of  said  bor- 
ough ;  in  which  district  there  shall  be  one  justice. 

New.  Re-enacts  fifi  1358-1363  of  Greater  New  York  Charter,  as  amended  by  L. 
1907,  ch.  603,  and  L.  1908,  ch.  462,  but  makes  no  change  in  the  law. 

§  6.  Jurisdiction. — The  municipal  court  of  the  city  of  New  York  shall 
have  jurisdiction: 

1.  Of  the  following  actions  when  the  amount  claimed  in  the  summons 
does  not  exceed  one  thousand  dollars,  exclusive  of  interest  and  costs:  an 
action  upon  a  contract,  express  or  implied,  other  than  a  contract  to  marry ; 
an  action  to  recover  a  fine  or  penalty;  an  action  to  establish  a  mechanic's 
lien  on  real  property  and  to  recover  a  personal  judgment  for  the  amount 
due;  an  action  to  foreclose  a  lien  on  a  chattel;  an  action  to  recover  dam- 
ages for  an  escape  from  the  jail  liberties  of  any  county  within  the  city  of 
New  York;  an  action  to  recover  damages  for  fraud  or  deceit,  or  for  a  per- 
sonal injury  or  an  injury  to  property,  except  actions  to  recover  damages 
for  assault,  battery,  malicious  prosecution,  false  imprisonment,  libel,  slan- 
der, criminal  conversation,  seduction,  or  loss  of  society  of  husband  or  wife; 
an  action  to  take,  state  and  determine  the  account  between  partners  after 
dissolution  or  other  termination  of  their  partnership  relation,  and  to  ren- 
der judgment  for  the  amount  so  found  to  be  due,  but  in  no  event  for  more 
than  one  thousand  dollars. 

2.  Of  the  following  actions  and  proceedings:  an  action  to  recover  a 
chattel  or  chattels  the  aggregate  value  of  which  does  not  exceed  one  thou- 
sand dollars,  with  or  without  damages  for  the  taking  or  detention  thereof; 
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a  summary  proceeding  authorized  by  the  code  of  civil  procedure  to  re- 
cover possession  of  real  property  situated  wholly  or  partly  within  the  dis- 
trict where  the  application  is  made,  and  in  such  a  proceeding  it  shall  not 
be  necessary  for  the  court  to  sign  the  warrant,  but  it  may  be  signed  by  the 
clerk;  an  action  in  behalf  of  the  people  of  the  state  or  the  city  of  New 
York,  brought  by  the  direction  of  a  commissioner  of  public  charities  or  an 
overseer  of  the  poor,  upon  a  bastardy  or  abandonment  bond;  an  action 
upon  the  bond  of  a  marshal  of  the  city  of  New  York. 

3.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of  attachment, 
a  warrant  to  seize  a  chattel  and  an  order  of  arrest;  to  grant  or  vacate  a 
stay  of  execution  or  of  other  proceedings,  including  a  warrant  in  summary 
proceedings  to  recover  possession  of  real  property,  provided  that  in  sum- 
mary proceedings  no  stay  shall  be  granted  for  more  than  five  days ;  to  ren- 
der judgment  in  an  action,  or  to  make  a  final  order  in  a  summary  pro- 
ceeding, upon  confession  or  upon  the  consent  of  both  parties. 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing  limita- 
tions, by  or  against  the  city  of  New  York;  by  or  on  behalf  of  the  people 
of  the  state  of  New  York;  by  or  against  a  domestic  corporation  or  a  for- 
eign corporation;  by  or  against  a  domestic  or  foreign  executor  or  admin- 
istrator in  his  representative  capacity;  by  or  against  a  committee  of  an 
incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of  the  city 
of  New  York  had  jurisdiction  on  the  thirty-first  day  of  August,  nineteen 
hundred  and  fifteen. 

6.  To  provide  systems  of  conciliation  and  arbitration  and  to  enter 
judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default ;  to  direct  or  set  aside  a  verdict ;  to  vacate,  amend, 
correct  or  modify  any  process,  mandate,  judgment,  order  or  final  order, 
in  furtherance  of  justice,  for  any  error  in  form  or  substance;  to  grant  a 
new  trial  upon  any  of  the  grounds  for  which  a  new  trial  may  be  granted 
by  the  supreme  court  in  an  action  pending  therein,  including  the  grounds 
of  fraud  and  newly  discovered  evidence. 

Former  5  1  of  Municipal  Court  Act  amended  and  rewritten.  §  1,  as  amended  by 
L.  1905,  ch.  513;  L.  1908,  ch.  495;  L.  1910,  ch.  538.  Originally  revised  from  L. 
1882,  ch.  410,  §  1285;  L.  1901,  ch.  466,  §  1364. 

Jurisdiction  increased  from  $500  to  $1,000. 

Subd.  4  enlarges  the  classes  of  cases  included  in  former  subd.  18.  Subd.  6  is 
new.  See  §  8,  subds.  5  and  6.  Former  §  2  omitted  because  the  court  has  only 
those  powers  that  are  specifically  granted.  In  summary  proceedings  oyer  which 
this  court  has  jurisdiction  the  title  to  real  property  actually  does  come  in  issue 
without  affecting  the  power  of  the  court  In  other  cases  of  which  this  court  has 
jurisdiction  it  can  rarely  if  ever  come  in  issue.  Even  under  former  $  2  the  court 
Is  ousted  of  jurisdiction  only  at  the  option  of  the  defendant  and  upon  certain 
contingencies. 

§  7.    Board  of  justices. 

1.    The  justices  of  this  court  shall  constitute  the  board  of  justices  and 
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shall  discharge  the  functions  thereof.  They  shall  elect  from  their  own 
number  a  president  of  the  board  of  justices,  and  may  at  pleasure  remove 
him  and  elect  a  successor  in  his  place.  The  meetings  of  the  board  shall 
be  public,  and,  so  far  as  practicable,  shall  be  held  at  regular  intervals; 
and  all  its  proceedings  shall  be  recorded  by  its  secretary  and  shall  be  pre- 
served. A  majority  of  all  the  members  of  the  board  shall  constitute  a 
quorum.  The  board  may  by  resolution  provide  for  the  conduct  of  its 
meetings,  the  keeping  and  preservation  of  its  minutes  and  the  public  in- 
spection thereof  at  reasonable  times;  for  the  order  of  judicial  business, 
the  manner  of  its  discharge  and  the  maintenance  of  order  in  and  about 
the  courts ;  for  the  establishment  of  parts  of  the  court  and  for  the  yearly 
assignment  of  justices  to  hold  the  several  parts  so  established;  provided, 
however,  that  no  justice  shall  sit  in  any  one  district  for  two  successive 
months,  or  in  the  borough  of  Manhattan  for  more  than  three  months  in 
any  one  year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices  within 
such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  be  entitled 
to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all  the  other 
powers  of  a  justice,  he  shall  exercise  general  supervision  of  the  business 
of  the  court  and  have  such  other  powers  as  may  be  conferred  by  resolu- 
tions of  the  board.  He  shall,  whenever  he  deems  it  necessary  for  the 
prompt  disposition  of  business,  assign,  in  the  borough  from  which  he  was 
elected,  any  justice  temporarily  to  hold  court  in  any  district  in  said 
borough  other  than  that  in  which  he  had  been  assigned  by  the  board,  and 
may  assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to  any 
district  within  the  city,  and  transfer  cases  for  trial  from  one  district  to 
another  in  the  same  borough.  The  acts  or,  directions  of  the  president  of 
the  l>oard  of  justices  may  be  vacated,  amended  or  modified  by  a  majority 
vote  at  a  regular  or  special  meeting  of  the  board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for  one 
of  said  districts  to  act  as  secretary  of  said  board  and  from  time  to  time 
substitute  another  and  fix  a  compensation  to  be  paid  for  such  service,  not 
exceeding  the  sum  of  one  thousand  dollars  per  annum.  The  secretary 
of  the  board  of  justices  shall  have  charge  of  such  administrative  work 
and  perform  such  duties  as  may  be  assigned  to  him  by  the  board.  He 
shall  maintain  an  office  where  he  shall  keep  such  records  as  the  board  may 
direct. 

Former  §  11  of  Municipal  Court  Act,  and  fi  1374  of  Greater  New  York  Charter, 
amended  and  rewritten  with  new  matter  added.  Embraces  some  of  the  matter 
contained  in  former  |§  12  and  13  of  Municipal  Court  Act.  §  11,  as  amended  by 
L.  1904,  ch.  735;  L.  1907,  ch.  603.    Originally  revised  from  L.  1901,  ch.  466,  §  1474. 

System  of  rotation  of  justices  retained. 

*Subd.  2,  as  it  appears  in  the  report  of  the  Municipal  Court  Commission,  was 
omitted  in  course  of  passage  through  the  Legislature. 
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§  8.    Rules  of  court. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to  the  fol- 
lowing subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy-clerks,  as- 
sistant clerks,  stenographers,  interpreters,  attendants  and  employees;  the 
manner  of  keeping  records  and  papers,  the  collection  and  disposition  of 
moneys  and  accounts  thereof. 

3.  The  forms  and  practices  of  the  court,  including  forms  of  pleading 
and  all  matters  of  procedure  not  specifically  provided  for  in  this  act. 

4.  The  calendar  practice  and  the  designation  of  a  part  or  parts  of  the 
court  where  special  classes  of  cases  shall  be  brought  or  tried. 

5.  The  establishment  of  a  system  of  conciliation  whereby  controversies 
may  be  submitted  by  consent  of  the  parties  to  a  justice  of  the  court  for 
informal  hearing  and  decision  without  entry  of  judgment. 

6.  The  establishment  of  a  system  of  arbitration  and  the  procedure 
thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the  appellate 
division  of  the  supreme  court  for  the  first  and  second  departments,  or  to 
the  justices  presiding  therein,  and,  when  approved  by  them,  shall  have 
the  force  of  law. 

Former  §  12,  amended  and  rewritten,  with  some  of  its  provisions  transferred 
to  new  fi  7,  and  with  new  matter  added.  §  12,  as  amended  by  L*.  1903,  ch.  282; 
L.  1904,  ch.  598;  L.  1907,  ch.  603;  L.  1908,  ch.  431.  Originally  revised  from  L.  1901, 
ch.  466,  §  1376. 

Provisions  for  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 


§  9.    Death  or  removal  of  justice  not  to  affect 

No  process,  action,  judgment,  execution  or  proceeding  shall  abate  or 
be  discontinued  by  reason  of  the  death,  removal  from  office  or  vacancy 
in  office  of  any  justice,  but  another  justice  shall  proceed  to  hear,  try,  de- 
termine and  give  judgment  in.  and  upon  the  same,  and  upon  all  matters 
and  things  pending  and  undecided  or  not  acted  upon. 

Former  |  16  rewritten,  fi  16  originally  revised  from  L.  1857,  ch.  344;  L.  1882, 
ch.  410,  §  1390. 

§  10.    Time  and  place  of  holding  court. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund  to  pro- 
vide a  suitable  place  for  holding  court  in  each  district  in  the  city  of  New 
York;  and  more  than  one  place  in  any  district  may  be  provided  by  them 
if  the  board  of  justices  shall  certify  that  the  public  convenience  requires 
such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court  in  one 
or  more  parts  in  each  district  as  established,  and  on  such  days  as  fixed, 
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by  said  board  and  at  the  places  provided  by  the  commissioners  of  the 
sinking  fund.  In  each  district  in  the  boroughs  of  Manhattan  and  Brook- 
lyn, and  in  the  second  district  of  the  borough  of  The  Bronx,  on  every 
day  of  the  year  except  Saturdays,  Sundays,  legal  holidays  and  during 
the  months  of  July  and  August,  at  least  one  part  of  the  court  with  a  jus- 
tice in  attendance  shall  be  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district  shall 
be  in  session  for  at  least  two  days  in  each  week  and  shall  try  summary 
proceedings,  actions  for  wages  and,  on  good  cause  shown,  other  actions 
where  the  rights  of  the  parties  may  be  jeopardized  by  delay,  and  such 
other  actions  as  the  court  may  deem  proper  to  be  tried. 

Former  §  17  amended  and  rewritten.  §  17,  as  amended  by  L.  1907,  ch.  603. 
Originally  revised  from  L.  1882,  ch.  410,  §  1291;  L.  1901,  ch.  466,  fi  1371.  Pro- 
visions of  second  sentence  of  former  section  revised  and  made  applicable  to  the 
Borough  of  Brooklyn  and  to  the  second  district  of  the  Borough  of  Bronx  (with 
hours  of  holding  court  omitted),  and  classes  of  cases  to  be  tried  in  July  and 
August  enlarged. 

§  11.    Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which  shall  be 

engraved  the  arms  of  the  state  of  New  York,  the  name  of  the  court,  the 

borough  and  the  district.    Such  seals  shall  be  furnished  at  the  expense 

of  the  city  of  New  York. 

Former  |  18  rewritten  without  substantial  change,  fi  18  originally  revised  from 
L.  1882,  ch.  410,  §  1293;  L.  1901,  ch.  466,  $  1371. 

§  12.    Access  to  court  houses;  expenses  of  court,  how  paid. 

The  justices  of  the  court  shall  have  access  to  and  possession  of  the 
court  houses.  It  shall  be  the  duty  of  the  board  of  aldermen  of  the  city  of 
New  York  and  its  several  officers  charged  with  duties  in  that  behalf, 
to  supply  and  pay  for  whatever  may  be  necessary  for  the  transaction  of 
the  business  of  said  court  and  the  justices  thereof,  to  supply  all  proper 
accommodations,  books,  stationery  and  furniture,  and  to  pay  all  salaries, 
compensations  and  expenses  and  disbursements  herein  authorized;  and 
the  board  of  estimate  and  apportionment  shall  annually  include  in  its 
final  estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Former  $  19  rewritten  without  substantial  change,  fi  19  originally  revised  from 
I*  1901,  ch.  466,  |  1380. 

§  13.    Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and  criminal 

contempts  shall  apply  to  this  court,  except  subdivision  seven  of  section 

seven  hundred  and  fifty-three  of  said  law  and  except  that  the  provisions 

of  said  law  relating  to  sheriffs  shall  apply  to  marshals,  subject  to  the 

provisions  of  section  one  hundred  and  fifty-one  of  this  act. 

New.    Supersedes  former  f§  4-8-g. 
See  Judiciary  Law,  fifi  760-781. 
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§  14.    Process;  where  service  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  mandates  in 

an  action  or  special  proceeding  of  which  it  has  jurdisdiction  to  any  part 

of  the  city  of  New  York  for  service  or  execution,  and  to  enforce  obedience 

thereto,  and  the  power  and  authority  of  said  court  extends  to  the  whole 

of  said  city  of  New  York,  except  as  otherwise  expressly  prescribed  in  this 

act. 

Former  $  9  rewritten  without  substantial  change.  |  9  originally  revised  from 
L.  1901,  ch.  466,  $  1368. 

§  15.  Conformity  to  supreme  court  practice. — Except  as  otherwise  pro- 
vided in  this  act  or  in  the  rules,  the  practice,  pleadings,  forms  and  pro- 
cedure in  this  court  shall  conform,  as  nearly  as  may  be,  to  the  practice, 
pleadings,  forms  and  procedure  existing  at  the  time  in  like  causes  in  the 
supreme  court,  any  statutory  limitations,  heretofore  enacted,  to  the  con- 
trary thereof  notwithstanding. 

New.  Supersedes  former  |  20.  Adopted  from  U.  8.  R.  S.,  $  914,  providing  that 
the  practice  on  the  law  side  of  the  federal  courts  shall  conform  to  the  State  prac- 
tice. Insures  the  application  to  the  Municipal  Court  of  provisions  of  the  Code  of 
Civil  Procedure  notwithstanding  §  3347  thereof,  a  section  which  has  produced 
much  conflict  of  authority. 

TITLE  II. 

VENUE  AND  COXXENCEXENT  07  ACTIONS;   PARTIES. 

Section  17.  Venue. 

18.  Commencement  of  action. 

19.  Requisites  of  summonB. 

20.  Form  of  summons. 

21.  Method  of  serving  summons. 

22.  Who  may  serve  summons  or  precept;  proof  of  service. 

23.  Substitutes  for  personal  service  of  summons. 

24.  Endorsement  upon  summons  In  action  for  penalty. 

25.  Endorsement  upon  summons  for  execution  against  the  person. 

26.  Guardian  ad  litem. 

27.  Joinder  of  parties;  interpleader. 

28.  Prosecuting  or  defending  as  a  poor  person. 

§  17.    Venue. 

1.  An  action  must  be  brought  in  a  district  in  which  either  the  plaintiff 
or  defendant  or  one  of  the  plaintiffs  or  one  of  the  defendants  resides, 
unless  all  the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  may  be  brought  in  any  district;  but  an 
action  brought  by  the  assignee  of  the  cause  of  action  shall,  upon  the  de- 
mand of  a  defendant  made  as  provided  in  subdivision  two  of  this  section, 
be  transferred  to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said  sub- 
division. The  district  in  which  is  situated  the  place  for  the  regular 
transaction  of  business  of  an  individual  who  does  not  reside  in  the  city 
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of  New  York,  and  the  place  where  a  corporation  transacts  its  general 
business  or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business,  or  is  established  by  law,  shall  be  deemed  the  place  of 
residence  under  the  provisions  of  this  section.  The  city  of  New  York  may 
sue  or  be  sued  in  any  district,  except  as  provided  in  subdivision  three  of 
this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  nevertheless 
remain  there  unless  the  defendant  demands  that  it  be  transferred.  Such 
demand  must  be  made  in  writing  and  filed  with  the  clerk  before  or  at 
joinder  of  issue  and  must  specify  the  district  to  which  the  defendant  de- 
sires the  action  to  be  transferred  and  facts  under  oath  showing  that  such 
district  is  the  proper  one.  The  court  must  thereupon  transfer  the  action 
to  the  proper  district,  and  may  in  its  discretion  impose  five  dollars  costs 
against  the  plaintiff. 

3.  All  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any  depart- 
ment thereof,  to  recover  a  fine  or  penalty,  must  be  brought  in  the  district 
where  the  violation  of  law  occurred. 

4.  An  action  or  special  proceeding  may  upon  consent  be  transferred 
by  the  court  to  a  district  other  than  that  in  which  it  is  pending. 

5.  Nothing  in  this  section  shall  be  construed  to  prevent  the  board  of 

justices  from  designating  a  part  or  parts  of  the  court  where  special  classes 

of  eases  shall  be  brought  or  tried,  or  the  president  ef  the  board  of  justices 

from  transferring  cases  from  one  district  to  another  in  the  same  borough. 

Former  |  25  amended  and  rewritten.  Subdivision  5  is  new.  §  25,  as  amended 
by  Li.  1904,  chs.  93,  625;  L.  1907,  ch.  603.  Originally  revised  from  L.  1901,  ch.  466, 
fi  1370. 

§  18.    Commencement  of  action. 

An  action  must  be  commenced  by  the  service  of  summons  or  by  the 
voluntary  joinder  of  issue  by  the  parties ;  but  for  the  purpose  of  saving  a 
cause  of  action  from  the  operation  of  the  statute  of  limitations  an  at- 
tempt to  commence  an  action  is  equivalent  to  the  commencement  thereof 
when  the  summons  is  issued  by  the  clerk,  provided  that  actual  service 
thereof  is  made  with  due  diligence. 

Former  §  26  and  first  sentence  of  former  |  30  combined  and  amended.  §  26 
originally  revised  from  L.  1882,  ch.  410,  §  1296;  $  30  originally  revised  from  id., 
I  1303.  The  new  section  is  designated  to  obviate  the  apparent  conflict  that  existed 
between  former  §$26  and  30  and  to  adopt  the  interpretation  that  was  given  to 
those  sections  in  Harkow  v.  N.  Y.  City  Ry.  Co.,  121  App.  Div.  194. 

§  19.    [Requisites  of  summons. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or,  if  his 
name  is  unknown,  by  a  fictitious  name,  and  must  summon  him  to  appear 
before  the  clerk  of  the  court  within  five  days  from  the  date  of  service,  ex- 
clusive of  the  day  of  service,  and  make  answer  to  the  complaint.  If  no 
written  complaint  is  served  with  the  summons,  the  plaintiff,  or,  in  case  of 
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his  inability  to  do  so,  the  clerk,  must  indorse  upon  or  attach  to  the  sum- 
mons a  brief  statement  of  the  nature  and  substance  of  the  cause  of 
action,  and  the  summons  must  state  the  amount  for  which  the  plaintiff 
will  take  judgment  if  the  defendant  fails  to  appear  and  make  answer. 
The  address  of  the  plaintiff  must  be  stated  on  the  summons.  The  sum- 
mons must  be  subscribed  and  issued  by  the  clerk  of  the  court  of  the  dis- 
trict where  the  application  for  the  summons  is  made,  or  by  the  plaintiff's 
attorney  in  his  own  name.  When  the  summons  is  issued  by  the  plaintiff's 
attorney,  he  must  add  to  his  signature  his  office  and  post-office  address. 

Former  fi  27  materially  amended;  new  matter  added.  |  27  originally  revised 
from  L.  1882,  ch.  410,  §  1297.  Summons  may  now  be  issued  by  plaintiff's  attorney 
and  is  good  until  served,  as  in  the  Supreme  Court,  the  County  Courts  and  the  City 
Court  of  the  city  of  New  York.  The  alias  summons  is  abolished  and  the  pro- 
visions of  former  $  30  relating  thereto  are  omitted.  The  return  before  the  court 
is  likewise  abolished,  the  defendant  now  appearing  and  Joining  issue  before  the 
clerk. 

§  20.    Form  of  summons. 

The  summons  must  be  in  substantially  the  following  form,  the  blanks 
being  properly  filled: 

MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK, 
BOROUGH  OF DISTRICT. 


Plaintiff, 
vs. 


Defendant. 
To  the  above-named  defendant : 

You  are  hereby  summoned  to  appear  in  this  action  in  the  municipal 

court  of  the  city  of  New  York,  borough  of district, 

before  the  clerk  of  the  said  court  at  his  office  at 

in  the  borough  of in  the  city  of  New  York,  within 

five  days  after  the  service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service,  and  to  make  answer  to  the  complaint;  and  if  you  fail  to 

make  answer,  judgment  will  be  taken  against  you  for  the  sum  of  $ , 

with  interest  thereon  from  the    day  of    ,   19..,  together 

with  the  costs  of  this  action. 

Dated,  New  York  city,  the day  of ,  19. . . 

or  

Attorney  for  the  plaintiff.  Clerk. 

(Office  and  post-office  address.) 

Plaintiff's  address 

Former  f  28  amended  and  revised  to  conform  to  new  §  19.    §  28  new  In  former 
Municipal  Court  Act. 
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§  21.    Method  of  serving  summons. 

1.    The  summons  may  be  served  upon  the  defendant  within  the  city  of 

New  York  in  like  manner  as  though  the  summons  issued  out  of  the  supreme 

court,  except  as  otherwise  provided  in  this  act  or  in  the  rules,  provided  that 

it  shall  not  be  served  by  publication. 

New.  Supersedes  former  §  31.  §  31  originally  revised  from  L.  1882,  ch.  410, 
1 1300.    For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro.,  f  426  et  seq. 

§  22.    Who  may  serve  summons  or  precept;  proof  of  service. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  summary 
proceedings  shall  be  made  by  a  marshal  or  by  any  other  person  over  the 
age  of  eighteen  years  and  not  a  party  to  the  action. 

2.  Proof  of  service  shall  be  made  by  the  certificate  of  the  marshal  or 
by  the  affidavit  of  the  person  by  whom  the  service  was  made;  and  such 
certificate  or  affidavit  shall  be  indorsed  upon  or  annexed  to  the  summons 
or  precept. 

3.  Within  two  days  after  service,  the  summons,  or  the  summons  and 

complaint  if  the  complaint  was  served  with  the  summons,  must  be  filed 

with  proof  of  service  in  the  office  of  the  clerk  in  the  district  where  the 

action  is  pending. 

Former  §  36  revised  and  amended  to  conform  to  new  practice.  |  36  originally 
revised  from  L.  182,  ch.  410,  §  1301. 

§  23.    Substitutes  for  personal  service  of  summons. 

An  order  for  the  service  of  a  summons  upon  a  defendant  residing  within 
the  city  of  New  York  may  be  made  by  the  court  in  the  district  in  which 
the  action  is  brought,  upon  satisfactory  proof,  by  the  affidavit  of  a  person 
not  a  party  to  the  action,  that  proper  and  diligent  effort  has  been  made 
to  serve  the  summons  upon  the  defendant,  and  that  the  place  of  his  so- 
journ cannot  be  found,  or  if  he  is  within  the  city  that  he  avoids  service  so 
that  personal  service  cannot  be  made.  The  contents  of  the  order,  the 
method  of  service  of  the  summons,  the  proof  of  service  thereof,  and  the 
method  of  filing  the  order  and  the  papers  on  which  it  was  granted  shall 
be  the  same  as  though  the  summons  were  issued  out  of  the  supreme  court, 
unless  otherwise  provided  by  the  rules;  except  that  the  service  must  be 
made  and  the  order  and  papers  filed  with  the  clerk  within  five  days  after 
the  order  is  granted.  On  filing  proof  of  due  service,  the  summons  is 
deemed  served,  and  the  same  proceedings  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  made,  except  that  no  execution  against 
the  person  shall  issue  upon  a  judgment  entered  upon  such  service. 

Former  §§  32-34  revised  and  amended  to  conform  to  new  practice.  §{  32-34 
originally  revised  from  Code  Civ.  Pro.,  §§  435-437.  See  Code  Civ.  Pro.,  |  435 
et  seq. 

§  24.  Endorsement  upon  summons  in  action  for  penalty. — If  no 
written  complaint   is   delivered   to   the   defendant   in   an   action   for   a 
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penalty  or  forfeiture,  the  summons  and  the  copy  thereof  delivered  to  the 

defendant  must  bear  an  endorsement  substantially  in  the  following  form: 

"according  to  the  provisions  of,"  adding  such  a  description  of  the  section 

of  the  statute  or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former  §  38  amended  in  form.  |  38  originally  revised  from  Code  Civ.  Pro., 
ft  1897. 

§  25.  Endorsement  upon  summons  for  execution  against  the  penon.— 
If  no  verified  complaint  is  served  with  the  summons  in  an  action  where 
execution  against  the  person  may  issue  upon  the  judgment,  the  summons 
and  the  copy  delivered  to  the  defendant  must  bear  an  indorsement  sub- 
stantially in  the  following  language:    "Plaintiff  claims  defendant  is  liable 

to  arrest  and  imprisonment  in  this  case." 
Former  ft  39  amended  in  form,    ft  39  new  in  former  Municipal  Court  Act. 

§  26.  Guardian  ad  litem. — When  a  guardian  is  necessary  he  must  be 
appointed  by  the  court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made  before  the 
summons  is  issued,  upon  the  application  of  the  infant,  if  he  is  of  the  age  of 
fourteen  years  or  upwards;  if  under  that  age,  upon  the  application  of  some 
relative  or  friend.  The  consent  in  writing  of  the  guardian  to  be  ap- 
pointed and  to  be  liable  for  costs  if  he  fails  in  the  action,  must  be  filed  with 
the  clerk  of  the  court  in  the  district  where  the  action  is  brought,  except 
that  the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  has  re- 
ceived leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until  a  person 
has  been  appointed  as  his  guardian  for  the  purpose  of  the  action.  Upon 
the  nomination  of  the  defendant,  the  court  must  appoint  a  proper  person 
for  that  purpose,  but  if  the  defendant  neglects  or  refuses  to  nominate, 
the  court  may,  on  application  of  the  plaintiff,  appoint  any  proper  person 
as  a  guardian  upon  the  filing  of  such  person's  written  consent  with  the 
clerk.    The  guardian  so  appointed  is  not  responsible  for  costs. 

3.  Where  ho  guardian  has  been  appointed,  as  in  this  section  provided, 

the  court  shall,  at  any  time  before  judgment,  make  such  appointment. 

The  guardian  so  appointed  is  not  responsible  for  costs. 

Former  ft  41  amended;  subd.  3  new.  §  41  originally  revised  from  Code  Civ. 
Pro.,  |  2888;  L.  1882,  ch.  410.  §  1295. 

§  27.  Joinder  of  parties;  interpleader. — 1.  Except  as  otherwise  ex- 
pressly provided  in  this  act,  all  questions  as  to  the  joinder  of  parties  shall 
be  determined  by  the  provisions  of  law  applicable  to  like  cases  in  the 
supreme  court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder  of 
parties.  The  names  of  new  parties  may  be  added  and  the  names  of 
parties  misjoined  may  be  struck  out,  by  order  of  the  court,  at  any  stage 
of  the  cause  and  upon  such  terms  as  justice  may  require. 
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3.  Upon  the  application  of  the  defendant  in  an  action  brought  to  re- 
cover upon  a  contract  or  to  recover  a  chattel,  the  court  may  make  an 
order  of  interpleader  or  an  order  joining  adverse  claimants  as  parties  de- 
fendant, according  to  the  provisions  of  law  applicable  to  like  cases  in  the 
supreme  court. 

Supersedes  former  ||  42,  43  and  187.    Subdivision  2  is  based  upon  New  Jersey 
Prac.  Act  of  1912,  |  9. 
See  Code  Civ.  Pro.,  §  446  et  seq.,  and  fi  820. 

§  28.  Prosecuting  or  defending  as  a  poor  person. — Except  as  otherwise 
expressly  provided  in  this  section  or  in  the  rules  of  the  court,  a  person 
may  obtain  leave  to  prosecute  or  defend  an  action  as  a  poor  person  and  to 
have  an  attorney  assigned  to  conduct  his  case,  in  accordance  with  the 
provisions  of  law  applicable  to  like  cases  in  the  supreme  court.  The  pe- 
tition for  such  leave  may  be  verified  before  the  clerk  of  the  court  in  the 
district  where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion  the  plain- 
tiff has  a  prima  facie  cause  of  action  or  that  the  defendant  has  a  prima 
facie  defense,  as  the  case  may  be,  shall  have  the  same  force  and  effect  as 
the  certificate  of  an  attorney. 

Supersedes  former  f  |  45-53.    See  Code  Civ.  Pro.,  fi  458  et  seq. 
Vote  to  Title  II. — Other  former  sections  have  been  disposed  of  as  follows:     |  29 
transferred  to  fi  175;  fi  35  to  $  129;  §  44  to  §  174;  §§  37  and  40  omitted. 


TITLE  III. 

PROVISIOHAL  UEMEDEES  AJTO  ACTIONS  TO  FORECLOSE  LIBHS  OH  CHATTELS. 

Article  1.  Arrest.       • 

2.  Attachment. 

3.  Replevin. 

4.  Action  to  foreclose  a  lien  on  a  chattel. 

ARTICLE  I. 

ABBEST. 

Section  29.  Grounds  of  arrest 

30.  Procedure. 

31.  Return  of  summons;  directions  in  order. 

32.  Proceedings  after  arreBt;    detention  of  defendant;    adjournment  of 

trial. 

33.  Plaintiff  to  be  notified  of  arrest 

34.  Discharge  on  giving  ball  or  making  deposit;  bond  for  Jail  liberties. 

35.  Qualifications  of  bail. 

36.  Papers  to  be  delivered  by  marshal;  notice  of  rejection  of  bail;  notice 

of  justification  of  bail. 

37.  Discharge  on  motion. 

38.  Motion  to  reduce  bail  or  to  Increase  security  given  by  plaintiff. 
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§  29.  Ground*  of  arrest. — A  defendant  may  be  arrested  in  any  case 
of  which  this  court  has  jurisdiction  and  in  which  he  might  be  arrested 
were  the  action  brought  in  the  supreme  court. 

Substitute  for  former  |  56.  See  Code  Civ.  Pro.,  |  549,  which  covers  everything 
material  in  former  section. 

The  limitations  as  to  the  amount  ($100)  in  subdivisions  3  and  4  of  former  sec- 
tion are  omitted.  They  do  not  apply  to  the  cases  specified  in  the  other  subdivi- 
sions, and  there  is  no  such  limitation  applicable  to  arrest  in  other  courts  of  record 

Former  subdivision  1  omitted  because  deemed  unfair  to  residents  of  the  State 
who  do  not  reside  in  the  City  of  New  York. 

Former  §  55  omitted  because  covered  by  new  §  151. 

§  30.  Procedure. — The  procedure  in  cases  of  arrest,  including  the 
charging  and  exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to 
the  procedure  in  like  cases  in  the  supreme  court,  except  as  otherwise  pro- 
vided in  this  title :  and  the  provisions  applicable  to  a  sheriff  in  such  cases 
shall  apply  to  the  marshal.  The  order  of  arrest  must  be  issued  by  the 
clerk  when  granted  by  the  court  or  a  justice  thereof. 

New.  Supersedes  former  §  57  and  much  of  the  matter  in  other  sections  of  this 
article.  See  Code  Civ.  Pro.,  ch.  7,  tit  1.  Affidavit  and  undertaking  to  be  furnished 
by  plaintiff,  see  Code  Civ.  Pro.,  $|  557,  559,  560,  1990. 

Code  Civ.  Pro.,  ${  591-601  (ch.  7,  tit  1,  art.  4)  relating  to  charging  and  exonera- 
tion of  bail  did  not  apply  to  this  court  (Code  Civ.  Pro.,  $  3347,  subd.  3) ;  yet  the 
subject  matter  thereof  was  not  contained  in  the  former  act,  either  expressly  or  by 
reference. 

As  to  marshals,  see  new  §  151. 

§  31.  Return  of  summons;  directions  in  order. — When  an  order  of  ar- 
rest is  issued  to  accompany  the  summons,  the  summons  must  be  made 
returnable  to  the  court  immediately  upon  the  arrest;  the  order  of  arrest 
must  so  direct  and  must  fix  the  sum  in  which  the  defendant  may  be  let  to 

bail. 
Former  |  58  rewritten.    $  58  originally  revised  from  L.  182,  ch.  410,  §  1307. 

§  32.  Proceedings  after  arrest;  detention  of  defendant;  adjournment  of 
trial. — 1.  The  marshal,  upon  arresting  the  defendant  by  virtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and  a  copy 
of  the  order  of  arrest  and  of  the  papers  upon  which  it  was  granted. 
Unless  bail  is  given  or  the  deposit  made  as  prescribed  by  law,  the  marshal 
upon  arresting  the  defendant  must  take  him  forthwith  before  the  court 
in  the  district  where  the  action  is  pending;  but  if  the  court  is  not  then 
in  session,  he  must  take  him  to  the  jail  of  the  county  embracing  said  dis- 
trict, to  be  kept  there  until  the  next  day  when  the  court  is  in  session,  on 
which  day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law,  except 
that  the  court  or  a  justice  thereof  must  direct  that  he  be  brought  into 
court  at  the  trial  and  may  direct  that  he  be  brought  into  court  at  any 
other  time. 

2.    The  detention  of  the  defendant  shall  in  no  case  exceed  two  days, 
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excluding  Sundays  and  legal  holidays,  from  the  time  of  his  first  being 
taken  before  the  court,  unless  within  that  time  the  trial  of  the  action 
is  commenced  and  continued  without  unnecessary  interruption  or  unless 
an  adjournment  is  granted  at  the  defendant's  request.  An  adjournment 
for  more  than  two  days  may  be  granted  on  application  of  the  plaintiff, 
provided  that  the  defendant  be  discharged  from  custody,  in  which  event 
the  action  may  proceed  and  the  defendant  will  be  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him. 

Former  f  59  amended  in  form.  Covers  also  nearly  all  of  former  §§  65,  66,  and 
part  of  §  193.  §  59  originally  revised  from  L.  1882,  ch.  410,  §  1308;  §  65  originally 
revised  from  id.,  §  1314;  |  66  originally  revised  from  id.,  §§  1315,  1363;  §  193,  as 
amended  by  L.  1910,  ch.  183,  originally  revised  from  id.,  §§  1362,  1363. 

§  33.  Plaintiff  to  be  notified  of  arrest. — The  marshal  making  the  arrest 
must  immediately  give  notice  thereof  to  the  plaintiff  and  indorse  on  the  or- 
der of  arrest  and  subscribe  a  certificate,  stating  the  time  of  serving  and 
of  giving  notice  to  the  plaintiff. 

Former  |  61  retained.  §  61  originally  revised  from  L.  1881,  ch.  410,  |  1310. 
Former  §  60  omitted  as  unnecessary. 

§  34.  Discharge  on  giving  bail  or  making  deposit;  bond  for  jail  lib- 
erties.— A  defendant  may  be  discharged  from  arrest  by  giving  bail  or  de- 
positing the  sum  of  money  specified  in  the  order  of  arrest,  or,  when  act- 
ually confined  in  jail  by  virtue  of  an  order  of  arrest  and  judgment  has 
been  rendered  in  the  action,  he  may  at  his  election  be  admitted  to  the 
liberties  of  the  jail  on  giving  the  necessary  undertaking  therefor,  whether 
execution  against  his  person  has  issued  or  not. 

Covers  all  of  former  §  64  that  is  now  material  in  view  of  new  §  30.  Includes 
last  sentence  of  former  {65.  §§  64,  65  originally  revised  from  L*.  1881,  ch.  410, 
$|  1313,  1314.  For  ball  and  deposit  in  Supreme  Court  practice,  see  Code  Civ.  Pro., 
§§  573-576,  582  et  seq.;  and  for  undertaking  for  jail  liberties,  see  id.,  §  149  et  seq. 

Former  §§62  and  67  omitted  as  unnecessary.  Former  §  63  covered  by  new  §  30; 
former  §  65  covered  by  new  §§32  and  34.  The  former  practice  provided  for  three 
bail  bonds. 

§  35.  Qualifications  of  bail. — The  qualifications  of  bail  shall  be  the 
same  as  those  prescribed  in  like  cases  in  the  supreme  court,  except  that 
each  of  them  must  be  a  resident  of  and  a  freeholder  or  a  householder 
within  the  city  of  New  York. 

Supersedes  former  §  64.    See  Code  Civ.  Pro.,  §  579. 

« 

§  36.  Papers  to  be  delivered  by  marshal;  notice  of  rejection  of  bail; 
notice  of  justification  of  bail. — 1.  Within  two  days  after  bail  is  given  the 
marshal  must  deliver  to  the  plaintiff  or  his  attorney  copies  certified  by 
the  marshal  of  the  order  of  arrest,  return  and  undertaking. 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  served  upon 
the  marshal  within  two  days  after  said  copies  are  delivered.  Notice  of 
justification  of  bail  must  be  served  within  two  days  after  the  notice  afore- 
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said,  and  the  time  of  justification  shall  be  not  more  than  three  days  after 

the  service  of  the  notice  thereof. 

Code  Civ.  Pro.,  |§  677-678  modified.  For  justification  of  bail  see  Code  Civ.  Pro., 
§|  680-681. 

§  37.  Discharge  on  motion. — The  defendant  may  move  for  his  discharge 
from  arrest  as  follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  in  court. 

2.  On  two  days'  notice,  at  any  time  before  judgment. 

3.  On  one  day's  notice,  if  the  plaintiff  fails  to  issue  execution  within 

twenty-four  hours  after  he  is  entitled  to  do  so. 

Substitute  for  former  §  68.  See  Code  Civ.  Pro.,  $$  667-668.  Former  |  69  omitted 
because  covered  by  Code  Civ.  Pro.,  §  664.  Former  §  70  omitted  because  covered 
by  various  Code  provisions  adopted  by  this  article. 

§  38.  Motion  to  reduce  bail  or  to  increase  security  given  by  plaintiff. — 
A  motion  to  reduce  the  amount  of  bail  or  to  increase  the  amount  of  the 
security  given  by  the  plaintiff,  or  both,  may  be  made  by  the  defendant  on 
two  days'  notice  at  any  time  before  judgment. 

New.    See  Code  Civ.  Pro.,  |  667-668. 


ARTICLE  II. 

ATTACHKEHT. 

Section  39.  In  what  actions  granted. 

40.  Grounds;  affidavit. 

41.  Issuance  and  contents  of  warrant 

42.  Undertaking  by  plaintiff. 

43.  Execution  of  warrant;  inventory. 

44.  Property  subject  to  levy. 

46.  Manner  of  making  levy;  effect  of  levy  and  certificate  of  sale. 

46.  Certificate  of  defendant's  interest  in  property. 

47.  Actions  by  marshal. 

48.  Service  of  summons,  warrant  and  inventory. 

49.  Undertaking  by  defendant  to  reclaim  property. 

60.  Claim  by  third  person;  bond  and  delivery  thereupon. 

61.  Judgment  on  bond. 

62.  Action  on  undertaking  when  warrant  vacated. 

63.  Return  by  marshal  attaching. 

64.  Vacating  or  modifying  warrant  and  Increasing  security. 
66.  Judgment  when  summons  not  personally  served. 

66.    Exception  to  and  justification  of  sureties;  reclaimer  of  attached  prop- 
erty. 

§  39.  In  what  actions  granted. — In  an  action  of  which  this  court  has 
jurisdiction,  a  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  may  be  granted  on  the  application  of  the  plaintiff,  if  such 
a  warrant  might  be  granted  were  the  action  brought  in  the  supreme 
court. 
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Supersedes  former  fi  73.  Substitutes  "may  be  granted"  for  "must  be  granted/' 
as  the  remedy  is  essentially  discretionary.    See  Code  Civ.  Pro.,  §§  635-637. 

§  40.  Grounds;  affidavit. — To  entitle  the  plaintiff  to  a  warrant  of  at- 
tachment he  must  show  by  affidavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment  may 
be  granted  exists  against  the  defendant;  and  if  the  action  is  based  upon  a 
breach  of  contract,  that  the  plaintiff  is  entitled  to  recover  a  sum  stated, 
in  excess  of  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a  resi- 
dent of  the  state :  or,  if  the  defendant  is  a  natural  person  and  a  resident 
of  the  city  of  New  York,  that  he  has  departed  or  is  about  to  depart  there- 
from with  intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a 
summons,  or  keeps  himself  concealed  with  the  like  intent;  or,  if  the  de- 
fendant is  a  natural  person  or  a  domestic  corporation,  that  he  or  it  has 
removed  or  is  about  to  remove  property  from  the  city  of  New  York  with 
intent  to  defraud  his  or  its  creditors,  or  has  assigned,  disposed  of  or 
secreted,  or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent;  or,  where  for  the  purpose  of  procuring  credit  or  the  extension  of 
credit,  the  defendant  has  made  a  false  statement  in  writing  under  his 
own  hand  and  signature,  or  under  the  hand  and  signature  of  a  duly 
authorized  agent  made  with  his  knowledge  and  acquiescence,  as  to  his 
financial  responsibility  or  standing;  or,  that  the  defendant,  being  a  natural 
person  of  full  age  and  a  resident  of  the  state,  has  been  continuously  with- 
out the  state  for  the  space  of  six  months  or  more  immediately  before  the 
application,  and  either  that  he  has  not  made  a  designation  of  a  person 
upon  whom  to  serve  a  summons  in  his  behalf  as  prescribed  in  section 
four  hundred  and  thirty  of  the  code  of  civil  procedure,  or  that  a  desig- 
nation so  made  no  longer  remains  in  force. 

The  affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court  in 

the  district  in  which  the  action  is  brought. 

Former  §  74  amended  in  form.  |  74  originally  revised  from  L.  1882,  ch.  410, 
I  1317. 

§  41.    Issuance  and  contents  of  warrant. — The  warrant  may  be  granted 

by  the  court  or  a  justice  thereof  and  must  be  issued  by  the  clerk,  when 

the  summons  is  issued  or  at  any  time  after  the  commencement  of  the 

action  and  before  final  judgment.    It  must  briefly  recite  the  grounds  of 

the  attachment  and  must  require  the  marshal  to  whom  it  is  delivered  to 

attach  and  safely  keep  so  much  of  the  defendant's  personal  property  as 

will  satisfy  the  plaintiff's  demand,  together  with  the  costs  and  expenses 

of  the  action,  and  forthwith  make  return  of  his  proceeding  thereon  to 

the  court.    The  amount  of  the  plaintiff's  demand  must  be  specified  in  the 

warrant. 

Former  §  75  amended  so  as  to  conform  to  new  practice  and  omit  unnecessary 
details.  |  75  originally  revised  from  L.  1882,  ch.  410,  fi  1318.  Attachment  may 
be  granted  at  any  time  before  Judgment. 
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§  42.  Undertaking  by  plaintiff. — Before  granting  the  warrant  the  court 
or  a  justice  thereof  must  require  the  plaintiff  to  give  an  undertaking  to  the 
defendant,  with  one  or  more  sureties  approved  by  the  court  or  a  justice 
thereof  to  the  effect  that  if  the  defendant  recovers  judgment  or  the  war- 
rant of  attachment  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  twice  the  amount  of  the  plaintiff's  demand  as 
stated  in  the  warrant  and  in  no  case  less  than  two  hundred  dollars,  and 
that  if  the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  warrant  or 
upon  any  bond  given  therefor,  above  the  amount  of  the  judgment  and 
interest  thereon. 

Former  |  76  retained  with  formal  amendments,  f  76  originally  revised  from 
L.  1882,  ch.  410,  |  1319.  The  undertaking  affords  greater  security  to  defendant 
than  that  prescribed  by  Code  Civ.  Pro.,  |  640. 

§  43.  Execution  of  warrant;  inventory. — The  marshal  to  whom  the 
warrant  of  attachment  is  delivered  must  obey  the  directions  therein  con- 
tained and  must  immediately  make  an  inventory  of  the  property  attached, 
stating  therein  the  estimated  value  of  each  article  or  item. 

§§  43-45  superseded  former  If  77,  78.  |  77  originally  revised  from  L.  1882, 
ch.  410,  ft  1320;  Code  Civ.  Pro.,  f  f  147,  148.  |  7  originally  revised  from  Code  Civ. 
Pro.,  §  649.    See  Code  Civ.  Pro.,  ||  644-649,  654. 

§  44.  Property  subject  to  levy. — An  attachment  may  be  levied  upon 
any  property  within  the  city  of  New  York  upon  which  an  attachment  may 
be  levied  in  an  action  in  the  supreme  court,  except  real  property  and  in- 
terests therein. 

See  note  to  §  43. 

§  45.  Manner  of  making  levy;  effect  of  levy  and  certificate  of  sale. — 
The  manner  of  making  the  levy,  the  effect  thereof  and  the  effect  of  the 
marshal's  certificate  of  sale,  shall  be  governed  by  the  provisions  applicable 
to  like  cases  in  the  supreme  court. 

See  note  to  §  43. 

§  46.  Certificate  of  defendant's  interest  in  property. — Upon  application 
of  a  marshal  holding  a  warrant  of  attachment,  a  certificate  of  the  de- 
fendant's interest  in  property  or  in  a  debt  or  demand  owing  to  him  must 
be  furnished  to  the  marshal,  and  a  person  may  be  ordered  to  attend  be- 
fore the  court  and  submit  to  an  examination  in  respect  thereto,  according 
to  the  provisions  applicable  to  like  cases  in  the  supreme  court. 

Supersedes  former  §§  79-80.    See  Code  of  Civ.  Pro.,  |§  650-651. 

§  47.  Actions  by  marshal. — The  duties  and  powers  of  a  marshal  with 
respect  to  the  collection  of  debts,  effects  and  things  in  action  attached  by 
him,  and  with  respect  to  the  maintenance  by  him  of  actions  and  special 
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proceedings  to  reduce  personal  property  to  his  possession,  shall  be  the 
same  as  those  of  a  sheriff,  subject  to  the  provisions  of  section  one  hun- 
dred and  fifty-one  of  this  act. 

Supersedes  former  §  81.  See  Code  of  Civ.  Pro.,  f  656.  Original  §  82  omitted 
because  covered  by  new  |  151  of  this  Act  and  by  {  709  of  the  Code  of  Civil  Pro- 
cedure. 

§  48.  Service  of  summons,  warrant  and  inventory. — Immediately  upon 
making  the  inventory  the  marshal  must  serve  the  summons,  if  it  has  not 
yet  been  served,  together  with  the  warrant  of  attachment  and  inventory, 
upon  the  defendant  by  delivering  to  him  personally  a  copy  of  each,  if 
he  can  with  reasonable  diligence  be  found  within  the  city,  or,  if  he  cannot 
be  so  found,  by  leaving  a  copy  of  each,  certified  by  the  marshal,  at  the 
last  place  of  residence  of  the  defendant  in  the  city,  with  a  person  of  suit- 
able age  and  discretion,  or,  if  such  person  cannot  be  found  there,  by 
posting  them  on  the  outer  door,  and  also  depositing  another  copy  of  each 
in  the  postoffice,  inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the 
defendant  at  his  residence;  or,  if  the  defendant  has  no  place  of  residence 
in  the  city,  by  delivering  them  to  the  person  in  whose  possession  the  prop- 
erty attached  is  found. 

If  personal  service  of  the  summons  upon  the  defendant  has  previously 
been  made,  the  marshal  must  serve  the  warrant  and  inventory  as  herein 
provided. 

Former  fi  83  amended  so  as  to  conform  to  the  new  practice  of  serving  summons. 
t  83  originally  derived  from  L.  1882,  ch.  410,  §  1321. 

§  49.  Undertaking  by  defendant  to  reclaim  property. — The  defendant 
or  his  attorney  or  agent  may  at  any  time  before  judgment  is  rendered, 
execute  and  deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  the 
sum  specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties  approved  by  a 
justice  of  the  court,  and  to  the  effect  that  if  judgment  is  rendered  against 
the  defendant  and  an  execution  is  issued  thereon  within  six  months  after 
the  giving  of  the  undertaking,  the  property  attached  shall  be  produced 
to  satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the  prop- 
erty to  the  defendant. 

Former  §  84  slightly  amended.  I  84  originally  revised  from  L.  1882,  ch.  410, 
t  1322.     The  bond  mentioned  in  Code  of  Civ.  Pro.,  fif  658-a,  687  and  688  is  different. 

§  50.  Claim  by  third  person;  bond  and  delivery  thereupon. — If  a  per- 
son not  a  party  to  the  action  claims  any  property  attached,  which  is  not 
reclaimed  by  the  defendant  as  prescribed  in  the  last  section,  he  may  at 
any  time  after  the  seizure  and  before  execution  is  issued,  execute  and  file 
with  the  clerk  a  bond  to  the  plaintiff,  with  one  or  more  sureties  approved 
by  a  justice,  in  a  penalty  at  least  twice  the  value  of  the  property  claimed, 
and  conditioned  that,  in  an  action  upon  the  bond  to  be  commenced  within 
three  months  thereafter,  the  claimant  will  establish  that  he  was  the  gen- 
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eral  owner  of  the  property  claimed  at  the  time  of  the  seizure ;  or,  if  he 

fails  so  to  do,  that  he  will  pay.  to  the  plaintiff  the  value  thereof,  with 

interest.    The  marshal  must  thereupon  deliver  the  property  claimed  to 

the  claimant. 

Former  I  85  slightly  amended.  {  85  originally  revised  from  L.  1882,  ch.  410, 
|  1323.  Procedure  prescribed  by  ||  50-52  more  simple  than  that  of  the  Supreme 
Court 

§  51.  Judgment  on  bond. — A  judgment  for  the  plaintiff  in  an  action  on 
a  bond  given  as  prescribed  in  the  last  section  must  award  to  him  the 
value  of  the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  recovered  ex- 
ceeds the  amount  which  the  plaintiff  recovers  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  the  defendant  for  the 
excess. 

Former  I  86  slightly  amended.  |  86  originally  revised  from  L.  1882,  ch.  410, 
I  1324. 

§  52.  Action  on  undertaking  when  warrant  vacated. — If  the  warrant 
of  attachment  is  vacated  or  annulled  the  defendant  may  maintain  an  action 
upon  the  bond  and  undertaking  specified  in  the  last  two  sections,  in  his 
own  name,  in  the  same  manner  and  with  the  like  effect  as  the  plaintiff 
might  have  done  if  the  warrant  had  remained  in  full  force. 

Former  I  87.    §  87  originally  revised  from  L.  1882,  ch.  410,  §  1325. 

§  53.  Return  by  marshal  attaching. — The  marshal  executing  the  war- 
rant of  attachment  must  at  the  time  when  and  the  place  where  it  is  re- 
turnable make  a  return  thereto  under  his  hand,  stating  all  his  proceedings 
thereon.  He  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing  provisions 
of  this  article,  and  a  copy,  certified  by  him,  of  the  inventory  of  the  prop- 
erty attached.  The  return  must  state  the  manner  in  which  the  warrant 
and  inventory  were  served,  and,  if  they  were  served  otherwise  than  by  de- 
livering a  copy  thereof  to  the  defendant  personally,  the  reason  therefor 
and  the  name  of  the  person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  marshal  in  which  case  the  return  must  describe 
him  so  as  to  identify  him  as  nearly  as  may  be. 

Former  f  88  slightly  amended.  I  88  originally  revised  from  L.  1882,  ch.  410, 
I  1326. 

§  54.  Vacating  or  modifying  warrant  and  increasing  security. — The 
court  may  of  its  own  motion  vacate  a  warrant  of  attachment  at  any 
time  on  the  ground  that  the  issuance  of  the  warrant  was  unauthorized. 
A  motion  to  vacate  or  modify  a  warrant  of  attachment  or  to  increase 
the  security  given  by  the  plaintiff  may  be  made  on  at  least  one  day's  no- 
tice. In  all  other  respects  the  motion  shall  be  governed  by  the  provisions 
applicable  to  such  motions  in  the  supreme  court. 
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Supersedes  former  §  89.  See  Code  of  Civ.  Pro.,  §|  682,  683,  686.  Former  |  90 
omitted  as  unnecessary. 

§  55.  Judgment  when  summons  not  personally  served. — If  the  defend- 
ant has  not  appeared  generally,  and  the  summons  has  been  served  other- 
wise than  personally,  and  his  property  has  been  duly  attached  by  virtue 
of  a  warrant  which  has  not  been  vacated,  the  judgment  is  only  presump- 
tive evidence  of  his  indebtedness  in  an  action  subsequently  brought. 

Former  |  91  amended;  last  sentence  transferred  to  {  135,  subd.  3.  |  91  originally 
revised  from  U  1882,  ch.  410,  |  1329. 

§  56.  Exception  to  and  justification  of  sureties;  reclaimer  of  attached 
property. — The  provisions  of  this  act  contained  in  sections  sixty-two  to 
sixty-six,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of  attachment 
of  property. 

Former  |  92  amended. 

ARTICLE  III. 
BEPLEvnr. 

Section  57.  When  action  of  replevin  will  He. 

58.  When  chattel  may  be  replevied;  affidavit  and  undertaking. 

59.  Requisition  to  replevy. 

60.  How  executed  and  served. 

61.  Return  to  requisition. 

62.  Exception  to  and  Justification  of  sureties. 

63.  Defendant's  reclaimer  of  chattel. 

64.  Qualifications  of  sureties. 

65.  Method  of  Justifying. 

66.  Allowance  of  undertaking. 

67.  Practice  In  supreme  court  applicable. 

68.  Third  party  may  Interplead  and  defend. 

69.  Defendant  may  demand  Judgment  for  return  of  chattel. 

§  57.  When  action  of  replevin  will  lie. — An  action  to  recover  a  chattel, 
with  or  without  damages  for  the  wrongful  taking,  withholding  or  deten- 
tion thereof,  is  maintainable,  when  within  the  jurisdiction  of  this  court,  in 
the  cases  where  such  an  action  is  maintainable  in  the  supreme  court. 

Supersedes  former  §  95.    See  Code  of  Civ.  Pro.,  |§  1690-1692. 

§  58.  When  chattel  may  be  replevied;  affidavit  and  undertaking. — At 
the  time  of  issuing  summons  or  at  any  time  before  joinder  of  issue  or,  if 
the  defendant  makes  default  in  pleading,  at  any  time  before  entry  of 
judgment,  the  plaintiff  may  cause  the  chattel  for  the  recovery  of  which 
the  action  is  brought,  to  be  replevied  by  a  marshal.  For  that  purpose  he 
must  file  with  the  clerk  an  affidavit  and  undertaking  which  shall  be 
governed  by  the  provisions  of  law  applicable  to  such  affidavits  and  un- 
dertakings in  the  supreme  court,  except  as  otherwise  expressly  provided  in 
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this  act.    The  sureties  on  the  undertaking  must  be  approved  by  the 
court,  or  a  justice  thereof,  as  hereinafter  provided. 
Supersedes  former  %%  96-100.    See  Code  of  Civ.  Pro.,  |i  1694-1699. 

§  59.  Requisition  to  replevy. — Upon  submission  of  the  affidavit  and 
undertaking,  the  court,  or  a  justice  thereof,  must  endorse  upon  or  attach 
to  the  affidavit  a  requisition  requiring  the  marshal  to  replevy  the  prop- 
erty described  in  the  affidavit.  The  requisition  must  be  issued  by  the 
clerk.  The  affidavit,  undertaking  and  requisition  must  be  delivered  to 
the  marshal. 

Former  §  101  amended.  Section  101  originally  revised  from  L.  1882,  ch.  410, 
§  1333.  Provisions  requiring  return  day  to  be  stated  in  requisition  and  relating  to 
summons  and  return  day  thereof,  omitted  as  inapplicable  to  new  practice. 

§  60.  How  executed  and  served. — The  requisition  to  replevy  shall  be 
executed  and  the  requisition,  affidavit  and  undertaking  shall  be  served  in 
the  same  manner  as  if  the  action  were  in  the  supreme  court,  subject  to 
the  provisions  of  section  one  hundred  and  fifty-one  of  this  act.  If  per- 
sonal service  of  the  summons  has  not  been  previously  made,  the  summons 
must  be  served  together  with,  and  in  the  same  manner  as,  the  requisi- 
tion, affidavit  and  undertaking. 

Supersedes  former  |§  102-103.    See  Code  of  Civ.  Pro.,  |§  1700-1701. 

§  61.    Return  to  requisition. — The  marshal  must  make  a  prompt  return 

to  the  requisition,  stating  all  his  proceedings  thereon,  and  file  it,  with 

the  affidavit,  undertaking  and  requisition  with  the  clerk.    The  return 

must  state  the  manner  in  which  the  summons,  affidavit,  requisition  and 

undertaking  were  served  and  the  particulars  of  the  service. 

Former  fi  105  amended.  Section  106  originally  revised  from  L.  1882,  ch.  410, 
§  1335.    Reference  to  return  day  of  summons  omitted. 

§  62.  Exception  to  and  justification  of  sureties. — Within  three  days 
after  the  chattel  has  been  replevied,  the  defendant  may  serve  upon  the 
plaintiff  or  his  attorney  or  upon  the  marshal  a  written  notice  that  the  de- 
fendant excepts  to  the  sureties;  otherwise,  he  is  deemed  to  have  waived 
all  objections  to  them.  If  such  notice  is  served  upon  the  marshal  he  must 
immediately  deliver  it  to  the  plaintiff  or  his  attorney.  Within  three  days 
after  the  service  of  such  notice  the  plaintiff  must  serve  upon  the  defendant 
or  his  attorney  a  notice  that  the  sureties  will  justify  before  the  court  at  a 
specified  time  which  shall  be  not  more  than  three  days  after  the  service  of 
the  notice  of  justification.  At  the  time  specified  the  sureties,  or  other 
sureties  on  a  new  undertaking  to  the  same  effect  as  the  first,  must  ap- 
pear and  justify  before  the  court. 

Former  §  106  omitted.  L.  1882,  ch.  410,  |  1336.  Reference  to  return  day  of 
summons  omitted  and  time  fixed  for  serving  notices. 

§  63.  Defendant's  reclaimer  of  chattel. — If  the  defendant  does  not 
except  to  the  sureties  he  may  file  with  the  clerk,  within  four  days  after 
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the  chattel  has  been  replevied,  a  notice  that  he  requires  the  return  of  the 
chattel,  and  with  the  notice  he  must  file  the  following  papers: 

1.  An  affidavit  containing  an  allegation  either  that  the  defendant  is 
the  owner  of  the  chattel  or  that  he  is  lawfully  entitled  to  the  possession 
thereof  by  virtue  of  a  special  property  therein,  the  facts  with  respect  to 
which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties  or  a  duly  author- 
ized fidelity  or  surety  company  to  the  effect  that  they  or  it  are  bound 
in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plaintiff,  if 
delivery  thereof  is  adjudged,  and  for  the  payment  to  him  of  any  sum 
which  the  judgment  awards  against  the  defendant. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value  of  on« 
or  more  chattels,  or  classes  of  chattels,  the  defendant  may  require  a 
delivery  of  any  or  all  of  the  chattels  replevied,  and  the  undertaking  shall 
be  conditioned  accordingly. 

Upon  filing  the  undertaking  the  defendant  must  serve  upon  the  plain- 
tiff or  the  latter 's  attorney  a  copy  of  the  undertaking  and  a  notice  that 
the  sureties  named  therein  will  justify  before  the  court  at  a  time  speci- 
fied, which  shall  be  not  more  than  three  days  after  the  service  of  the 
notice. 

Former  §  107  .  rewritten.  |  107  originally  revised  from  Code  of  Civ.  Pro., 
§§  1704,  2925;  L.  1882,  ch.  410,  |  1337. 

§  64.  Qualification  of  sureties. — A  surety  may  be  either  an  individual 
or  a  fidelity  oi*  surety  company  duly  authorized  by  law  to  act  as  surety. 
Each  individual  surety  must  be: 

1.  A  resident  of  the  city  of  New  York  and  a  freeholder  or  a  householder 
therein. 

2.  "Worth  twice  the  sum  for  which  he  becomes  obligated  in  the  under- 
taking, exclusive  of  property  exempt  from  execution. 

Former  |  108  amended  in  form.  §  108  originally  revised  from  Code  of  Civ.  Pro., 
If  579,  2926;  L.  1882,  ch.  410,  |  1338. 

§  65.  Method  of  justifying. — For  the  purposes  of  justification,  each 
individual  surety  must  attend  before  the  court  at  the  time  and  place  men- 
tioned in  the  notice  of  justification  and  be  examined  on  oath,  touching 
his  sufficiency,  in  such  manner  as  the  court  in  its  discretion  deems  proper. 
If  required  by  the  adverse  party,  the  examination  must  be  reduced  to 
writing  and  subscribed  by  the  surety. 

A  fidelity  or  surety  company  shall  justify  through  its  officers  or  attor- 
ney in  the  manner  required  by  law. 

Former  ft  109  rewritten.  §  109  originally  revised  from  Code  of  Civ.  Pro.,  §§  580, 
2926;  L.  1882,  ch.  410,  |  1338.    Last  sentence  new.    See  Code  of  Civ.  Pro.,  $  811. 
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§  66.  Allowance  of  undertaking. — If  the  court  finds  the  surety  suffi- 
cient, it  must  annex  the  examination  to  the  undertaking,  endorse  its  al- 
lowance thereon  and  cause  them  to  be  filed  with  the  clerk. 

.    Former  {  110  amended  by  omitting  the  words  "or  bail."    |  110  originally  revised 
from  Code  of  Civ.  Pro.,  §|  681,  2926;  L.  1882,  en.  410,  |  1338. 

§  67.  Practice  in  supreme  court  applicable. — The  provisions  of  law 
applicable  to  an  action  of  replevin  in  the  supreme  court,  in  so  far  as  they 
concern  the  duties  and  liabilities  of  a  sheriff  with  respect  to  the  taking, 
keeping  and  delivery  of  a  chattel  replevied,  the  proceedings  upon  a  claim 
of  title  by  a  third  person,  the  indemnity  to  be  furnished  by  the  plaintiff 
to  the  sheriff  upon  such  a  claim,  the  defendant's  answer  of  title  in  a 
third  person,  the  method  of  ascertaining  damages  on  the  defendant's  de- 
fault, the  character  and  contents  of  the  verdict  or  judgment  and  of  the 
execution,  and  the  respective  rights  of  action  of  the  plaintiff  and  defend- 
ant upon  undertakings,  shall  apply  to  like  matters  in  this  court  in  so 
far  as  such  provisions  can  be  made  applicable  thereto  and  except  as 
otherwise  provided  in  this  act;  and  subject  to  like  exception,  all  such  pro- 
visions relating  to  a  sheriff  shall  apply  to  a  marshal,  as  prescribed  in 
section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  made  by  a 
third  person  to  the  chattel  replevied  must  be  substantially  the  same  as 
that  given  to  indemnify  a  sheriff  in  a  similar  case,  except  that  the  amount 
thereof  need  not  be  more  than  double  the  value  of  the  chattel  claimed  and 
except  that  the  sureties  must  possess  the  qualifications  stated  in  section 
sixty-four  of  this  act. 

Supersedes  former  ||  104,  ill,  115,  116, 118,  120,  124,  126.  Section  104  is  covered 
by  Code  Civ.  Pro.,  t  1702;  |  111  is  covered  by  Code  Civ.  Pro.,  |  1706;  §  112  is 
covered  by  Code  Civ.  Pro.,  |  1707;  §  113  is  covered  by  Code  Civ.  Pro.,  f  1709; 
I  114  is  covered  by  Code  Civ.  Pro.,  |  1710;  |  115  is  covered  by  Code  Civ.  Pro., 
§  1711;  S  116  is  covered  by  Code  Civ.  Pro.,  |  1723;  I  118  is  covered  by  Code  Civ. 
Pro.,  ft  1731;  ft  120  is  covered  by  Code  Civ.  Pro.,  ||  1726-27;  |  121  is  covered  by 
Code  Civ.  Pro.,  |  1728;  §  122  is  covered  by  Code  Civ.  Pro.,  §  1729;  3  123  is  covered 
by  Code  Civ.  Pro.,  §  1730;  |  124  is  covered  by  Code  Civ.  Pro.,  |  1731;  I  126  is 
covered  by  Code  Civ.  Pro.,  |  1733. 

The  following  former  sections  have  likewise  been  omitted:  §  119,  because  it  is 
a  duplicate  of  Code  of  Civ.  Pro.,  f  1722,  and  contains  merely  a  rule  of  substantive 
law;  §  125,  because  unnecessary  by  reason  of  new  |  151  and  Code  of  Civ.  Pro., 
|  1732;  §  127,  because  it  is  merely  a  rule  of  substantive  law  and  is  covered  by 
Code  of  Civ.  Pro.,  §  1734,  when  read  with  new  {  151;  |  128,  because  it  is  merely  a 
rule  of  substantive  law  and  is  a  duplicate  of  Code  of  Civ.  Pro.,  §  1735;  {§  129-131, 
because  unnecessary. 

§  68.  Third  party  may  interplead  and  defend. — At  any  time  before  a 
chattel  which  has  been  replevied  is  actually  delivered  to  either  party,  a 
person  not  a  party  to  the  action  who  claims  a  right  to  the  possession  of 
the  chattel  so  replevied  or  any  part  thereof,  which  right  is  claimed  to 
have  existed  at  the  time  when  the  said  chattel  was  replevied,  may  make 


NEW  YORK  MUNICIPAL  COURT  CODE.  463 


L.  1916,  ch.  279.  Foreclosure  of  liens  on  chattels.  ||  69,70. 

an  affidavit  and  deliver  the  same  to  the  court,  stating  that  he  makes  such 
claim  without  collusion  with  the  defendant,  specifying  in  such  affidavit 
the  chattel  to  which  he  makes  claim,  setting  forth  the  facts  upon  which  his 
right  depends,  and  praying  to  be  impleaded  as  a  defendant  in  the  action. 
The  court  may  thereupon  grant  leave  to  said  party  to  appear  and  defend, 
and  the  provisions  of  this  act  in  relation  to  the  defendant  originally  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  party,  and  the 
court  may  in  its  discretion  make  such  order  or  direct  such  delivery  of  the 
property  as  may  be  just,  and  thereupon  the  entire  controversy  may  be 
determined  in  the  action.  Nothing  in  this  section,  however,  shall  be  con- 
strued to  affect  the  right  of  any  party  to  maintain  a  separate  action  or 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a  chattel,  un- 
less judgment  is  awarded  against  him  on  the  merits.  In  that  case  the 
court  may  grant  leave  to  said  third  party  to  appear  and  defend,  and  the 
provisions  of  this  act  in  relation  to  the  defendant  originally  proceeded 
against  them  apply  to  said  party. 
Former  f  li5-a  amended  in  form.    {  115-a  added  by  L.  1903,  ch.  431. 

§  69.    Defendant  may  demand  judgment  for  return  of  chattel. — Where  a 

chattel  has  been  replevied  and  the  defendant  has  not  required  the  return 

thereof  pending  the  action,  he  may  in  his  answer  demand  judgment  for  the 

return  thereof,  either  with  or  without  damages  for  the  taking,  withholding 

or  detention. 

Former  |   117  retained  with  formal  changes.    §  117  originally  revised  from 
L.  1882,  ch.  410,  |  1342. 

ARTICLE  IV. 

ACTION   TO  FORECLOSE  A  HEN  OH  A  CHATTEL. 

Section  70.    What  deemed  lien  on  chattel. 

71.  Warrant  of  seizure. 

72.  Affidavit  and  undertaking. 

73:  When  other  actions  not  maintainable. 

74.  Judgment. 

75.  Marshal's  power  under  execution. 

76.  Exception  to  and  Justification  of  sureties;  reclaimer  of  chattel. 

77.  Application  of  this  article. 

§  70.  What  deemed  lien  on  chattel. — For  the  purpose  of  this  article 
a  chattel  mortgage  to  secure  the  purchase  price  of  chattels  as  well  as  a 
contract  of  conditional  sale  of  personal  property  and  a  hiring  of  per- 
sonal property,  where  title  is  not  to  vest  in  the  person  hiring  until  pay- 
ment of  a  certain  sum,  shall  be  deemed  a  lien  upon  a  chattel;  and  an 
action  to  foreclose  such  a  lien  may  be  maintained. 

Part  of  former  If  137  and  139.    $  137  originally  revised  from  Code  of  Civ.  Pro., 
I  1737;  |  139  amended  by  L.  1910,  ch.  542. 
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§  71.  Warrant  of  seizure. — In  an  action  to  foreclose  a  lien  upon  a  chat- 
tel, a  warrant  commanding  the  marshal  to  seize  the  chattel  and  safely  keep 
it  to  abide  the  judgment,  may  be  granted  by  the  court,  or  a  justice 
thereof,  and  must  be  issued  by  the  clerk.  Sections  sixty  and  sixty-one  of 
this  act  shall  apply,  as  nearly  as  may  be,  to  a  proceeding  taken  under 
this  article. 

Former  |  138  amended.  |  138  originally  revised  from  L.  1882,  ch.  410,  |  1330. 
References  to  warrant  of  attachment  are  omitted,  thus  avoiding  conflicting  de- 
cisions that  were  rendered  under  former  procedure. 


§  72.  Affidavit  and  undertaking. — To  entitle  the  plaintiff  to  such  a 
warrant  he  must  file  with  the  clerk  an  undertaking  and  must  show  by 
affidavit  to  the  satisfaction  of  the  court  that  the  plaintiff  has  a  lien  on  the 
chattel,  the  amount  thereof  and  the  facts  out  of  which  the  same  arose  and 
that  the  plaintiff  is  not  in  possession  of  the  chattel.  The  affidavit  must 
contain  a  description  of  the  chattels  so  that  they  can  be  readily  identified. 
The  provisions  applicable  to  an  undertaking  to  procure  a  warrant  of  at- 
tachment shall  apply,  so  far  as  practicable,  to  the  undertaking  required 
by  this  section. 

New. 

§  73.    When  other  actions  not  maintainable. — No  action  of  conversion 

or  replevin  arising  on  an  instrument  mentioned  in  section  seventy  shall 

be  maintained  against  the  conditional  vendee,  lessee  or  mortgagor. 

Part  of  former  I  139  amended.  {  139  amended  by  L.  1910,  ch.  642.  Actions 
against  transferees  of  chattel  permitted. 

§  74.  Judgment. — In  an  action  to  foreclose  a  lien,  the  judgment  in 
favor  of  the  plaintiff  must  specify  the  amount  of  the  lien  and,  when  the 
chattel  is  not  in  the  custody  of  the  marshal  by  virtue  of  a  warrant,  must 
command  the  marshal  to  seize  the  chattel.  The  judgment  must  direct  a 
sale  by  a  marshal  of  the  chattel  after  fifteen  days'  personal  service  of 
the  notice  of  sale  upon  the  defendant,  unless  such  service  shall  be  dis- 
pensed with  by  order  of  the  court,  to  satisfy  the  lien  and  the  costs,  if  any, 
in  like  manner  as  where  a  marshal  sells  personal  property  by  virtue  of  an 
execution,  and  the  application  by  him  of  the  proceeds  of  the  sale,  less  his 
fees  and  expenses,  to  the  payment  of  the  amount  of  the  lien  and  the  costs 
of  the  action.  It  must  also  provide  for  the  payment  of  the  surplus,  if 
any,  to  the  owner  of  the  chattel,  and  for  the  safekeeping  of  the  surplus,  if 
any,  by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a  defendant 
upon  whom  the  summons  is  personally  served  is  liable  for  the  amount  of 
the  lien  or  for  any  part  thereof,  the  plaintiff  may  also  have  judgment 
for  the  deficiency,  if  any.  The  execution  to  be  issued  to  the  marshal  shall 
be  in  accordance  with  the  terms  of  the  judgment. 

Former  I  141  amended.  I  141  originally  revised  from  Code  of  Civ.  Pro.,  §{  1739, 
1740.  Latter  portion  of  first  sentence  new,  thus  permitting  actions  without  a  war- 
rant of  seizure.    {  140  omitted. 
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§  75.  Marshal's  power  under  execution. — For  the  purpose  of  seizing  a 
chattel  by  virtue  of  an  execution,  the  power  of  a  marshal  is  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

New. 

§  76.  Exception  to  and  justification  of  sureties;  reclaimer  of  chattel. — 
Sections  sixty-two  to  sixty-six,  inclusive,  of  this  act  shall  apply,  as  nearly 
as  may  be,  to  a  proceeding  taken  under  this  article. 

New. 

§  77.  Application  of  this  article. — The  provisions  of  this  article  shall 
not  affect  any  right  or  remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel 
without  action,  and  do  not  apply  to  a  case  where  another  mode  of  enforc- 
ing a  lien  upon  a  chattel  is  specially  prescribed  by  law. 

Former  I  142  slightly  amended.  I  142  originally  revised  from  Code  of  Civ.  Pro., 
t  1741. 

TITLE  IV. 

PLEADINGS. 

'  Section  78.  Pleadings;  bills  of  particulars;  special  appearance. 

79.  Joinder  and  severance  of  causes  of  action. 

80.  Judgment  by  default 

81.  Offer  of  judgment 

82.  Complaint 

83.  Answer;  contents  thereof. 

84.  Counterclaim. 

85.  Joinder  and  severance  of  counterclaims. 

86.  Amount  recoverable  on  counterclaim. 

87.  Reply  to  counterclaim. 

88.  Objections  to  jurisdiction  and  to  pleadings. 

89.  Objections  which  may  be  taken  by  answer. 

90.  Disposal  of  objections. 

91.  Judgment  upon  the  pleadings. 

92.  Signature  to  instrument;  when  deemed  genuine. 

93.  Construction  and  amendments  of  pleadings,  judgment  and  process. 

94.  Order  that  issues  be  tried  unnecessary  in  action  against  corporation. 

§  78.  Pleadings;  bills  of  particulars;  special  appearance. — Pleadings  in 
actions  may  be  oral  or  written,  verified  or  unverified,  except  that  the 
pleadings  in  an  action  to  establish  a  mechanic's  lien  must  be  verified. 
Pleadings  shall  consist  of  complaint  and  answer  and,  when  ordered,  a  re- 
ply. 

1.  "When  an  action  is  commenced  by  service  of  a  summons  only,  a 
statement  of  the  nature  and  substance  of  the  plaintiff's  cause  of  action 
shall  be  endorsed  upon  or  annexed  to  the  summons. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  summons;  pro- 
vided, however,  that  when  the  last  day  falls  on  Saturday  the  defendant 
may  answer  on  the  next  business  day. 
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3.  If  a  written  complaint  is  served  with  the  summons  a  written  answer 
must  be  filed ;  and  if  the  complaint  is  verified,  the  answer  must  be  verified; 
provided,  however,  that  in  an  action  where  the  amount  claimed  is  one 
hundred  dollars  or  less,  the  defendant,  if  he  appears  in  person,  may  answer 
orally.  When  a  defendant  answers  orally  a  statement  of  the  nature  and 
the  substance  of  the  answer  shall  be  endorsed  upon  or  annexed  to  the 
summons.  The  address  of  the  defendant,  or  the  office  and  post-office  ad- 
dress of  his  attorney,  shall  be  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the  filing  of  a 
written  pleading,  verified  or  unverified. 

5.  On  or  before  the  defendant's  last  day  to  answer,  his  time  to  move 
or  answer  may  be  extended  by  filing  with  the  clerk  a  written  stipulation 
of  the  parties,  or  by  order  of  the  court  upon  cause  shown. 

6.  The  original  or  a  copy  of  a  contract  or  other  writing  on  which  a 
cause  of  action  or  a  defense  or  a  counterclaim  is  founded  may  be  filed  with 
the  pleading  and  shall  be  deemed  a  part  of  the  pleading.  Within  three 
days  after  service  of  a  written  demand  by  either  party,  the  adverse  party 
shall  file  with  the  clerk  the  original  or  sworn  copy  of  any  such  contract  or 
other  writing  specified  in  such  demand.  If  the  paper  is  not  duly  filed,  the 
court  may  order  that  it  be  filed  and  may  exclude  it  from  evidence  if  not 
filed  accordingly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particulars  of  the 
complaint  or  counterclaim  may  be  filed  with  the  clerk.  The  defendant 
may  file  his  demand  at  the  time  of  answering.  The  plaintiff  may  file  his 
demand  three  days  after  the  counterclaim  is  interposed.  In  either  case 
a  bill  of  particulars  must  be  filed  with  the  clerk  within  three  days  after 
the  demand  is  filed  and  the  court  upon  motion  or  notice  may  preclude  the 
party  failing  to  file  such  bill  of  particulars  from  giving  evidence  of  the 
part  or  parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  filed.  The  court  may  order  a  written  bill  of  particulars,  with  or 
without  verification,  to  be  filed  and  served  by  the  plaintiff  or  by  the  de- 
fendant interposing  a  counterclaim. 

8.  For  the  purpose  of  raising  a  question  not  involving  the  merits  of 
the  action,  a  party  may  appear  specially  by  filing  with  the  clerk,  on  or  be- 
fore the  last  day  for  answering,  a  notice  of  special  appearance  stating  the 
particular  purpose  for  which  he  appears.  In  that  event  the  case  shall  be 
set  down  for  hearing,  and  the  party  thus  appearing  need  not  plead  further 
until  directed  to  do  so  by  the  court. 

Former  §  145  rewritten.  {  145  amended  by  L.  1908,  ch.  495;  L.  1911,  ch.  73; 
originally  revised  from  Code  of  Civ.  Pro.,  §|  2935,  3126,  3207;  L.  1882,  ch.  410, 
fi  1346.  Practice  changed  and  new  matter  added.  Omits  reference  to  demurrers 
as  they  are  abolished.  (See  also  §|  88  and  89.)  Subdivision  6  supersedes  former 
S  165. 

§  79.  Joinder  and  severance  of  causes  of  action. — The  plaintiff  may  in- 
clude in  the  same  complaint  any  cause  of  action  of  which  the  court  has 
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jurisdiction,  to  the  end  that  all  matters  of  difference  between  the  re- 
spective parties  may,  so  far  as  practicable,  be  determined  in  one  action; 
but  if  it  appears  to  the  court  that  causes  of  action  so  joined  should  not  be 
tried  or  disposed  of  together,  the  court  may  order  them  to  be  tried  sep- 
arately, or  that  the  action  be  severed,  and  may  make  such  other  and  fur- 
ther orders  as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof. 

New.  Supersedes  former  f  146,  except  the  last  sentence  thereof,  which  is  trans- 
ferred to  new  ft  136.  Section  is  in  accordance  with  recommendations  of  the  New 
York  Board  of  Statutory  Consolidation.  (See  Report  of  Board  of  Stat  Consol., 
1912,  pp.  11,  105.) 

§  80.  Judgment  by  default. — If  the  defendant  fails  to  answer  within 
the  prescribed  time,  judgment  for  the  plaintiff  may  be  taken  by  default, 
without  application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth  one  or 
more  causes  of  action  upon  which  a  judgment  by  default  may  thus  be  en- 
tered in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  filed  and  served  with  the 
summons,  the  clerk  shall  enter  judgment  forthwith;  otherwise  the  clerk 
must  at  plaintiff's  request  ascertain  the  amount  due  and  enter  judgment 
therefor  in  the  manner  prescribed  for  like  cases  in  the  supreme  court.  In 
all  other  cases  where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  judgment  only  on  application  to  the  court  and  proof  of  his 
cause  of  action. 
Supersedes  former  ft  147.    See  Code  of  Civ.  Pro.,  IS  420,  1212,  1213. 

§  81.  Offer  of  judgment. — At  the  time  of  answering  the  defendant  may 
file  with  the  clerk  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  of  money,  or  for  property  therein  specified,  with  costs.  If 
there  are  two  or  more  defendants,  and  the  action  can  be  severed,  a  like 
offer  may  be  made  by  one  or  more  of  them  against  whom  a  separate  judg- 
ment may  be  taken.  If  the  plaintiff  thereupon,  before  taking  any  other 
proceeding  in  action,  files  with  the  clerk  a  written  acceptance  of  the  offer, 
the  clerk  must  enter  judgment  accordingly.  If  an  acceptance  is  not  filed, 
the  offer  cannot  be  given  in  evidence  upon  the  trial;  but  if  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs.  In- 
stead of  making  a  written  offer  a  defendant  may  deposit  the  amount  of  his 
offer  with  the  clerk,  if  it  be  a  sum  of  money,  with  like  effect. 

The  complaint  must  state  in  a  plain  and  concise  manner  the  facts  con- 
stituting the  cause  of  action. 

Former  §  148  with  changes  as  to  costs,  and  former  ft  149  with  "concise"  substi- 
tuted for  "direct."  IS  148,  149  originally  revised  from  Code  of  Civ.  Pro.,  f§  2892, 
2936.  The  last  sentence  of  ft  81,  as  it  appears  here,  was  S  82  in  the  act  as  reported 
by  the  Municipal  Court  Commission.  In  course  of  passage  through  the  Legislature 
these  sections  were  combined;  hence  the  omission,  here,  of  |  82. 
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§  83.    Answer;  contents  thereof, — The  answer  must  contain: 

1.  A  general  or  specific  denial  of  each,  material  allegation  of  the  com- 
plaint intended  to  be  controverted,  or  a  denial  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief.  A  denial  must  not  be  evasive, 
and  unless  the  defendant  intends  in  good  faith  to  controvert  all  the  allega- 
tions of  the  complaint  or  of  a  particular  part  thereof,  the  denial  must  be 
directed  to  the  specific  allegation  intended  to  be  controverted. 

2.  A  plain  and  concise  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim. 

3.  When  the  judgment  may  determine  the  ultimate  rights  of  two  or 
more  defendants  as  between  themselves,  a  defendant  must  demand  such  a 
determination  in  his  answer,  which  must  be  in  writing;  and  a  copy  of  such 
answer  must  be  served  at  least  two  days  before  trial,  or  at  such  other  time 
as  the  court  shall  direct,  upon  each  defendant  to  be  affected  by  the  deter- 
mination or  upon  his  attorney  in  the  action. 

Former  §  150  rewritten  with  additions.  {  150  originally  revised  from  Code  of 
Civ.  Pro.,  §§  500,  2938;  L.  1882,  ch.  410,  §  1347.  The  second  sentence  of  subdivi- 
sion 1  is  based  upon  the  New  Jersey  Practice  Act  of  1912,  Rules  32  and  40.  Sub- 
division 3  is*  based  upon  Code  of  Civ.  Pro.,  {  521. 

§  84.  Counterclaim. — Except  as  otherwise  provided  in  this  act,  a  coun- 
terclaim and  judgment  thereon  shall  be  governed  by  the  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

New.    See  Code  of  Civ.  Pro.,  §§  502-506. 

§  85.  Joinder  and  severance  of  counterclaimi. — There  may  be  included 
in  the  counterclaim  any  claims  or  causes  of  action  mentioned  in  section 
six  of  this  act,  against  the  plaintiff,  or,  in  a  proper  case,  against  the  person 
whom  he  represents,  and  in  favor  of  one  or  more  defendants  between  whom 
and  the  plaintiff  a  separate  judgment  may  be  had  in  the  action.  But  if  it 
appears  to  the  court  that  any  of  the  claims  or  causes  of  action  so  joined 
should  not  be  tried  or  disposed  of  together,  the  court  may  order  that  they 
be  tried  separately,  and  may  make  such  other  and  further  orders  as  may 
be  necessary  or  expedient  for  the  separate  disposal  thereof;  and  if  it  ap- 
pears to  the  court  that  any  claim  or  cause  of  action  alleged  by  way  of 
counterclaim  should  not  be  tried  or  disposed  of  in  the  pending  action,  the 
court  may  strike  it  out,  without  prejudice  to  the  bringing  of  another  ac- 
tion or  proceeding. 

New.  The  section  is  framed  in  conformity  to  the  new  §  79.  It  is  adopted  from 
the  practice  of  England  (Yearly  Prac.  Sup.  Ct,  vol.  1,  Order  19,  rule  3,  p.  222), 
and  of  New  Jersey  (N.  J.  Prac.  Act,  1912,  sec.  12),  and  is  in  accordance  with  the 
practice  advocated  by  the  New  York  Board  of  Statutory  Consolidation.  (See  Re- 
port of  Board  of  Stat.  Consol.,  1912,  pp.  11,  105.)  §§84  and  85  supersede  former 
§§  151-156. 

§  86.  Amount  recoverable  on  counterclaim. — A  counterclaim  may  be  in- 
terposed and  judgment  thereon  in  favor  of  the  defendant  may  be  ren- 
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dered  for  any  sum  not  to  exceed  one  thousand  dollars  exclusive  of  interest 

and  costs. 

New.  Supersedes  former  {  157.  Adopted  from  Code  Civ.  Pro.,  §  3174,  which 
applies  to  the  City  Court  of  the  City  of  New  York.  Counterclaim  in  the  County 
Courts  are  not  limited  in  amount.  Howard  Iron  Works  v.  Buffalo  Elevating  Co., 
176  N.  Y.  1. 

§  87.  Reply  to  counterclaim. — A  reply  to  a  counterclaim  is  not  neces- 
sary; but  the  court  may  order  a  written  reply,  verified  or  unverified,  at 
any  time  before  judgment.  When  no  reply  is  filed,  the  allegations  of  the 
counterclaim  shall  be  deemed  denied,  except  as  otherwise  provided  in  this 
act. 

Embraces  first  two  sentences  of  former  |  161,  and  adds  new  matter.  Last  sen- 
tence of  former  |  161  omitted.    |  161  new  in  the  former  Municipal  Court  Act. 

§  88.  Objections  to  jurisdiction  and  to  pleadings. — An  objection  that  the 
court  has  no  jurisdiction  of  the  person  of  the  defendant  or  no  jurisdiction 
of  the  subject  of  the  action  may  be  taken  by  filing  a  notice  of  special  ap- 
pearance as  hereinbefore  provided.  All  other  objections  which  heretofore 
might  have  been  taken  by  demurrer  may  be  taken  by  motion.  The  notice 
of  motion  must  specify  the  grounds  thereof  and  the  particular  defects  or 
objections  upon  which  the  moving  party  relies. 

New.  Abolishes  demurrers  and  substitutes  notice  of  special  appearance  and 
motions.  Accords  with  recommendations  of  New  York  Board  of  Statutory  Con- 
solidation. (See  Report  of  Board  of  Stat  Consol.,  1912,  pp.  12,  149.)  Supersedes 
former  §§  158-160  and  162  and  last  sentence  of  |  161. 

§  89.  Objections  which  may  be  taken  by  answer. — An  objection  to  the 
sufficiency  of  the  complaint,  or  an  objection  which,  if  sustained,  disposes 
of  the  action  without  putting  the  plaintiff  to  his  proof,  may  be  taken  by 
alleging  it  as  a  defense  in  the  answer  in  lieu  of  a  motion,  and  on  applica- 
tion of  either  party  it  must  be  disposed  of  before  the  trial.  When  an 
objection  is  thus  taken,  the  answer  must  specify  the  particular  objection 
or  defect  upon  which  the  defendant  relies. 

New.  Permits  the  disposition  before  trial  of  all  defenses  not  affecting  the 
merits. 

§  90.  Disposal  of  objections. — 1.  If  the  court  overrules  a  defendant's 
objection  taken  by  motion,  the  court  must  allow  him  to  answer;  and  as  a 
condition  thereof  may  impose  costs. 

2.    If  the  court  sustains  an  objection  taken  by  a  motion  or  answer  upon 

the  ground  that  the  pleading  is  insufficient,  the  court  must  allow  it  to  be 

amended;  and  as  a  condition  thereof  may  impose  costs;  and  if  the  party 

fails  to  amend,  the  defective  pleading  or  part  of  pleading  may  be  struck 

out. 

Adopted  from  former  |  145,  subds.  3,  4.  §  146  amended  by  L.  1908,  ch.  495; 
L.  1911,  ch.  73;  originally  revised  from  Code  of  Civ.  Pro.,  §|  2935,  3126,  3207; 
L.  1882,  ch.  410,  §  1346. 
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§  91.  Judgment  upon  the  pleading!. — If  either  party  is  entitled  to  judg- 
ment upon  the  pleadings,  the  court  may,  on  motion  at  any  time  after  issue 
joined,  give  judgment  accordingly. 

New.    From  Code  of  Civ.  Pro.,  |  547. 

§  92.  Signature  to  instrument;  when  deemed  genuine. — A  signature  to 
a  written  instrument  which  is  pleaded  shall  be  taken  as  admitted  unless 
the  party  sought  to  be  charged  thereby  files  with  the  clerk,  within  eight 
days  after  joinder  of  issue,  a  specific  denial  of  the  genuineness  of  the  signa- 
ture and  a  demand  that  it  be  proved.  Such  denial  and  demand  by  a  de- 
fendant may  be  included  in  his  answer. 

New.    Adapted  from  Mass.  Rev.  L.,  ch.  173,  §  86. 

§  93.    Construction  and  amendments  of  pleadings,  judgment  and  process. 

— 1.    The  allegations  of  a  pleading  must  be  liberally  construed  for  the 
purpose  of  doing  substantial  justice  between  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendment  of  any 
summons,  process,  mandate,  pleading,  order  or  judgment,  including  a  peti- 
tion, precept,  answer  and  final  order  in  a  summary  proceeding,  if  substan- 
tial justice  will  be  promoted  thereby;  and  as  a  condition  thereof  may 
impose  such  terms  as  may  be  just. 

3.  Upon  like  terms  the  court  may  direct  that  a  return  made  by  a  mar- 
shal or  other  officer  be  amended  in  matter  of  form,  either  before  or  after 
judgment. 

Supersedes  former  §  166  (the  provisions  of  which  as  to  demurrers  and  adjourn- 
ments are  omitted)  and  {  170.  {  166  originally  revised  from  Code  of  Civ.  Pro., 
S  2944;  L.  1882,  ch.  410,  |  1347.  *  170  originally  revised  from  Code  of  Civ.  Pro., 
I  519. 

The  subject  matter  of  amendments  embraced  in  former  |  166  is  much  enlarged 
by  subd.  2. 

By  force  of  new  f  16  many  Code  provisions  as  to  amendments,  curing  of  defects 
by  verdict  or  judgment,  and  disregard  of  unsubstantial  errors,  apply  to  the  Munici- 
pal Court;  among  them  are  Code  of  Civ.  Pro.,  fi§  721-723,  727-730. 

Subdivision  3,  relating  to  amendment  of  a  return,  is  taken  from  Code  of  Civ. 
Pro.,  |  725.    It  confers  power;  hence  would  not  be  incorporated  by  new  |  16. 

§  94.  Order  that  issues  be  tried  unnecessary  in  action  against  corpora- 
tion.— In  an  action  against  a  corporation,  an  order  directing  that  the 
issues  presented  by  the  pleadings  be  tried  shall  not  be  required. 

New.    Excludes  provisions  of  second  sentence  of  Code  of  Civ.  Pro.,  §  1778. 

Note  to  Title  IV. — In  addition  to  the  former  sections  mentioned  in  the  notes  to 
this  title  as  having  been  superseded  or  omitted,  the  following  sections  have  like- 
wise been  omitted:  §§  163  and  164  because  covered  by  Code  of  Civ.  Pro.,  ||  524, 
525;  i  169  because  covered  by  Code  of  Civ.  Pro.,  §§  530,  532,  533;  §|  171-173  be- 
cause covered  by  Code  of  Civ.  Pro.,  §5  539-541;  §  174  because  covered  by  Code  of 
Civ.  Pro.,  |  508;  §§  175-177  because  covered  by  Code  of  Civ.  Pro.,  §§  1775-1777; 
§  178  because  first  part  is  covered  by  new  §  6,  subd.  2,  and  latter  part  is  covered 
by  Code  of  Crim.  Pro.,  |§  884,  906;  f  187  because  covered  by  Code  of  Civ.  Pro., 
|  820,  which  is  adopted  by  new  §  27,  subd.  3. 
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TITLE  V. 

PROCEEDINGS  BETWEEN  JOINDER  OF  ISSUE  AND  TRIAL. 

Article    I.    Bringing  cause  on  for  trial;  adjournments;  subpoenas;  at- 
tachment against  and  liability  of  defaulting  witness. 
II.     Commission  to  take  testimony ;  depositions ;  physical  examina- 
tion. 

ARTICLE  I. 

BBINGING    CAUSE    ON    FOE    TRIAL;    ABJOTT&NXENTS;    STOP  (EN AS;    ATTACH- 
MENT AGAINST  AND  LIABILITY  OF  DEFAULTING  WITNESS. 

Section  95.  How  cause  brought  on  for  trial;  notice  of  trial. 

96.  Adjournment  of  trial. 

97.  Subpoena. 

98.  Service  of  subpoena. 

99.  Attachment  against  defaulting  witness. 
100.  Liability  of  defaulting  witness. 

§  95.  How  cause  brought  on  for  trial;  notice  of  trial. — Upon  joinder 
of  issue  the  clerk  shall  place  the  case  upon  a  general  calendar.  Where 
either  party  appears  in  person,  the  clerk  shall  fix  a  date  for  trial  not  less 
than  five  nor  more  than  eight  days  after  joinder  of  issue,  and  shall  imme- 
diately notify  the  parties  by  mail  of  such  date.  Unless  otherwise  provided 
by  the  rules,  where  both  parties  appear  by  attorney  either  party  may  serve 
a  notice  on  the  other  fixing  a  date  for  trial  not  less  than  five  nor  more  than 
eight  days  after  the  service  of  such  notice,  and  shall  file  such  notice,  with 
proof  of  service  thereof,  with  the  clerk,  who  shall  thereupon  place  the  case 
on  the  calendar  for  trial.  When  a  jury  trial  is  demanded  and  no  day  is 
fixed  for  the  attendance  of  a  jury  within  the  time  limited  as  above  pro- 
vided, the  clerk  shall  set  the  case  down  for  trial  at  the  earliest  practicable 
date  on  which  a  jury  will  be  in  attendance,  and  shall  notify  the  parties  or 
their  attorneys  by  mail  of  such  date. 

New.    The  section  institutes  an  entirely  new  practice. 

§  96.    Adjournment  of  trial.    The  trial  of  an  action  may  be  adjourned; 

1.  By  the  court  for  good  cause  shown  and  upon  such  terms  and  condi- 
tions as  the  court  may  deem  just. 

2.  By  stipulation  of  the  parties,  to  be  filed  with  the  clerk ;  or  upon  re- 
quest of  the  plaintiff  where  the  defendant  has  made  default  or  upon  con- 
sent of  the  parties  in  open  court. 

Former  §  193  rewritten.  §  193  amended  by  L.  1910,  ch.  153;  originally  revised 
from  L.  1882,  ch.  410,  §$  1362,  1363.  Limitation  on  adjournments  abolished.  The 
provision  concerning  proceedings  in  case  of  arrest  have  been  transferred  to  §  32. 
Former  |§  194  and  195  omitted. 

§  97.  Subpoena. — A  subpoena  requiring  a  witness  to  appear  and  testify 
on  the  trial  of  an  action  or  a  special  proceeding,  shall  be  issued  on  the  de- 
mand of  either  party,  by  the  clerk  of  the  court  in  the  district  where  the 
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action  is  pending;  but  when  a  party  is  represented  by  an  attorney,  the 

latter  may  issue  the  subpoena  and  shall  subscribe  thereto  his  name  and 

his  office  and  post-office  address.    The  subpoena  may  be  served  anywhere 

in  the  city  of  New  York  and  may  require  the  witness  to  bring  with  him 

any  book  or  paper  relating  to  the  merits  of  the  action. 

Former  §  196  rewritten.  $  196  amended  by  L.  1910,  ch.  638,  originally  revised 
from  Code  of  Civ.  Pro.,  {  2969;  L.  1882,  ch.  410,  $  1370. 

§  98.    Service  of  subpoena. — A  subpoena  may  be  served  by  any  person 

over  the  age  of  eighteen  years  by  delivering  a  copy  thereof  to  the  witness 

personally  and  by  paying  or  tendering  to  him  a  fee  of  fifty  cents  for  one 

day's  attendance  at  court.    No  mileage  need  be  paid  or  tendered  to  the 

witness. 

Former  §  197  amended.  {  197  originally  revised  from  Code  of  Civ.  Pro.,  $  2970; 
L.  1882,  ch.  410,  §  1370.  Fee  increased  from  twenty-five  to  fifty  cents,  and  mileage 
eliminated. 

§  99.  Attachment  against  defaulting  witness. — 1.  Upon  satisfactory 
proof  by  affidavit  or  otherwise  that  a  person  duly  subpoenaed  has  refused 
or  neglected  to  obey  the  subpoena,  and  upon  the  oath  of  the  party  in  whose 
behalf  the  person  was  subpoenaed,  or  his  attorney,  that  the  testimony  of 
such  person  is  material,  the  court  must  issue  a  warrant  of  attachment 
directed  generally  to  any  marshal,  to  compel  the  attendance  of  such  person. 

2.  Such  a  warrant  of  attachment  must  be  executed  in  the  same  manner 
as  an  order  of  arrest.  The  fees  of  the  marshal  for  serving  it  must  be  paid 
by  the  person  against  whom  it  is  issued  unless  he  shows  just  cause  or  a 
reasonable  excuse  for  his  omission  to  attend,  in  which  case  the  party  pro- 
curing the  warrant  must  pay  them  and  add  them  to  his  costs  if  he  recover 
any. 

Former  §§  198,  199  amended.  §{  198,  199  originally  revised  from  Code  of  Civ. 
Pro.,  §§  2971,  2972. 

§  100.    Liability  of  defaulting  witness. — A  person  duly  subpoenaed  who 

neglects  or  refuses  to  obey  the  subpoena,  is  liable  to  the  party  in  whose 

behalf  he  was  subpoenaed  for  all  damages  which  the  party  sustains  by 

reason  of  the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto,  and 

is  subject  to  any  fine  or  punishment  which  may  be  imposed  in  accordance 

with  the  provisions  of  law  governing  contempts  punishable  civilly. 

Former  {  200  amended  in  form.  §  200  originally  revised  from  Code  of  Civ.  Pro., 
I  2979. 

ARTICLE  II. 

COMMISSION  TO  TAKE  TESTIMONY;   DEPOSITIONS;   PHYSICAL  EXAMINATIONS. 

Section  101.  Commission  to  take  testimony. 

102.  When  commission  may  issue. 

103.  Open  commission. 

104.  Power  of  commissioner. 
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-105.  Execution  and  return  of  commission. 

106.  Suppression  of  deposition. 

107.  Deposition  to  perpetuate  testimony. 

108.  The  same — affidavit  on  application. 

109.  Order  for  examination. 

110.  Witnesses'  fees;  punishment  for  disobeying  order. 

111.  Service  of  order  and  affidavit 

112.  Adjournment  of  examination. 

113.  Witness  confined  in  prison. 

114.  Examination;   manner  of  taking  and  returning  deposition;   refusal 

to  answer. 

115.  When  deposition  may  be  read  in  evidence. 

116.  Effect  of  deposition. 

117.  Physical  examination. 

§  101.  Commission  to  take  testimony. — When  it  appears  by  affidavit 
upon  the  application  of  either  party  to  an  action  or  special  proceeding  that 
the  testimony  of  one  or  more  witnesses,  not  within  the  city  of  New  York, 
is  material  to  the  applicant's  case,  the  court  shall  issue  a  commission  to  a 
competent  person  named  therein,  authorizing  him  to  examine  under  oath 
the  witness  or  witnesses  named  therein  upon  interrogatories  annexed  to 
the  commission  and  to  be  settled  by  the  court  or  by  the  written  consent  of 
the  parties,  and  to  take  and  certify  the  deposition  of  each  witness  and  re- 
turn the  same  and  the  commission  by  mail,  addressed  to  the  clerk. 

§§  101  and  102  supersede  former  §§  205,  207,  208.  Only  one  commissioner  is  now 
provided.    Provision  that  commission  may  issue  in  a  special  proceeding  is  new. 

§  102.    When  commission  may  issue. — Such  a  commission  may  issue : 

1.  When  the  defendant  has  made  default  in  pleading  and  the  testimony 
is  required  upon  the  assessment  of  damages. 

2.  Before  joinder  of  issue  when  there  is  reason  to  apprehend  that  be- 
fore issue  is  joined,  and  an  application  for  a  commission  can  thereafter  be 
made,  the  witness  will  die  or  become  unable  to  give  his  testimony  or  re- 
move so  that  his  testimony  cannot  be  taken. 

3.  When  issue  has  been  joined  in  an  action  or  special  proceeding  and 
the  testimony  is  material  to  the  applicant  in  the  prosecution  or  defense 
thereof. 

4.  When  an  appeal  or  a  motion  for  a  new  trial  is  pending  and  the  testi- 
mony may  be  material  to  the  applicant  upon  a  new  trial. 

Subdivision  2,  of  {  102,  is  new  and  is  taken  from  Code  of  Civ.  Pro.,  §  888, 
subdiv.  4.  Subdivision  4,  of  §  102,  is  new  and  is  taken  from  Code  of  Civ.  Pro., 
§  888,  subdiv.  3. 

§  103.  Open  commission. — When  issue  has  been  joined  in  an  action  or 
special  proceeding  and  application  has  been  made  as  provided  in  section 
one  hundred  and  one,  a  commission  may,  in  the  discretion  of  the  court, 
issue  without  written  interrogatories,  or  partly  upon  written  interroga- 
tories and  partly  upon  oral  questions. 
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Former  |  206  rewritten  to  conform  to  Code  of  Civ.  Pro.,  f  893.  |  206  originally 
revised  from  Code  of  Civ.  Pro.,  |  2981;  L.  1882,  ch.  410,  S  1368. 

§  104.  Power  of  oomminioner. — When  a  commission  is  executed  within 
the  state,  the  commissioner  shall  have  the  same  power  to  issue  a  subpoena, 
to  swear  a  witness  and  to  compel  his  attendance  that  this  court  has  in  an 
action  pending  before  it. 

Former  f  214  amended,     f  214  originally  revised  from  Code  of  Civ.  Pro.,  f  2987. 

§  105.  Execution  and  return  of  commission. — Except  as  otherwise  pro- 
vided in  this  act  or  in  the  rules,  all  matters  with  respect  to  the  issuance, 
execution  and  return  of  the  commission,  the  disposal  of  it  when  returned 
and  the  effect  of  the  deposition  as  evidence,  shall  be  governed  by  the  pro- 
visions applicable  if  the  action  were  in  the  supreme  court  and  the  deposi- 
tion taken  without  the  state  for  use  within  the  state. 

Supersedes  former  II  209-211,  213,  215.  See  Cod«  of  Civ.  Pro.,  ||  901-907, 
911,  912. 

§  106.  Suppression  of  deposition. — On  proof  by  affidavit  that  a  deposi- 
tion has  been  improperly  or  irregularly  taken  or  returned,  or  that  the 
personal  attendance  of  the  witness  at  the  trial  could  have  been  procured 
with  due  diligence  by  a  subpoena  or  that  either  party  or  his  attorney  has 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the  adverse  party 
in  tbe  course  of  the  proceedings,  the  court  may  order  the  suppression  of 
the  deposition  upon  application  of  the  party  aggrieved,  upon  notice. 

Former  g  212  amended  in  form.  |  212  originally  revised  from  Code  of  Civ.  Pro., 
I  910.  Section  is  covered  by  Code  of  Civ.  Pro.,  |  910,  but  Is  retained  because  it 
relates  to  tbe  power  of  the  court. 

§  107.  Deposition  to  perpetuate  testimony. — Upon  proof  by  affidavit  as 
prescribed  in  section  one  hundred  and  eight,  either  party  to  an  action  or 
special  proceeding  may  apply  to  the  court  in  the  district  where  the  action 
or  proceeding  is  pending,  for  an  order  that  tbe  testimony  of  a  witness  be 
taken  to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  in  a  prison  or  jail  within  the  state, 
such  an  order  may  be  granted  on  written  stipulation  of  the  parties. 

Former  19  216  and  218  combined,  condensed  and  amended  so  as  to  apply  to  spe- 
cial proceedings.  !  216  originally  revised  from  U  1882,  ch.  410,  |  1369.  f  218 
originally  revised  from  Code  of  Civ.  Pro.,  ;  879. 

§  108.  The  same — affidavit  on  application. — The  party  desiring  to  take 
a  deposition  as  prescribed  in  the  last  preceding  section,  must  be  present  to 
the  court  in  the  district  where  the  action  or  special  proceeding  is  pending, 
an  affidavit  showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the  name  and 
residence  of  the  person  to  be  examined;  and  that  the  testimony  of  such 
person  is  material  and  necessary  for  the  prosecution  or  defense  of  the 
action  or  proceeding. 
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2.  That  the  person  to  be  examined  is  about  to  depart  from  the  city  of 
New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford  reasonable  ground  to 
believe  that  he  will  not  be  able  to  attend  the  trial,  or  that  other  special 
circumstances  exist  which  render  it  proper  that  he  should  be  examined; 
but  this  subdivision  does  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  action,  except  in  case  of  his  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the  affidavit 
shall  state  the  names  of  the  officers  or  directors  thereof  whose  testimony  is 
necessary  and  material,  or  the  books  and  papers  as  to  the  contents  of  which 
an  examination  or  inspection  is  desired;  and  the  order  to  be  made  in  re- 
spect thereto  shall  direct  the  examination  of  such  persons  and  the  produc- 
tion of  such  books  and  papers. 

Former  §  217  amended  in  form.  §  217  originally  revised  from  Code  of  Civ.  Pro., 
!  872. 

§  109.  Order  for  examination. — The  court  to  whom  an  affidavit  is  pre- 
sented, as  provided  in  section  one  hundred  and  eight,  may,  if  the  opposing 
party  or  his  representative  is  not  present,  require  that  a  reasonable  notice 
of  the  application  be  given,  or  may  act  on  the  application  at  the  time  of 
such  presentation,  and  must  grant  an  order  for  the  taking  of  the  deposi- 
tion, if  satisfied  of  the  truth  of  the  matter  stated  in  the  affidavit,  and  may 
in  its  discretion  designate  and  limit  the  particular  matters  on  which  the 
examination  is  to  be  conducted.  The  order  may  require  that  the  examina- 
tion be  conducted  before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn  before  an 
officer  authorized  to  take  and  administer  oaths. 

Former  {  219  amended  in  form.  §  219  originally  revised  from  Code  of  Civ.  Pro., 
f  873. 

§  110.  Witnesses'  fees;  punishment  for  disobeying  order. — "Witnesses' 
fees,  as  provided  in  this  act,  for  attendance  upon  a  trial,  must  be  paid  or 
tendered  when  the  order  is  served  upon  the  party  or  person  required  to 
attend.  If  the  party  or  person  so  served  fails  to  obey  the  order  his  attend- 
ance may  be  compelled,  and  he  may  be  punished  in  like  manner,  as  if  he 
failed  to  obey  a  subpoena  issued  from  the  court. 

Former  §  220  amended  in  form.  $  220  originally  revised  from  Code  of  Civ.  Pro., 
§  874. 

§  111.    Service  of  order  and  affidavit. — A  copy  of  the  order  and  of  the 

affidavit  upon  which  it  was  granted  must  be  served  at  least  two  days  before 

the  time  fixed  for  the  examination,  upon  the  attorney  for  each  party  to  the 

action  or  special  proceeding  in  like  manner  as  a  paper  in  the  action ;  or  if 

a  party  has  not  appeared  they  must  be  served  upon  him  as  directed  by  the 

order. 

Former  §  221  re-enacted  with  addition  of  "or  special  proceeding."  §  221  orig- 
inally revised  from  Code  of  Civ.  Pro.,  §  876. 
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§  112.     Adjournment  of  examination, — The  time  for  taking  such  exam- 
ination may  be  adjourned  in  like  manner  as  the  trial  of  an  action. 
Former  |  222  amended.    1  222  new  in  former  Municipal  Court  Act. 

§  113.  Witness  confined  in  prison. — Where  the  party  or  other  person 
to  be  examined  is  confined  in  a  prison  or  jail  within  the  state,  under  sen- 
tence for  a  misdemeanor  or  felony,  that  fact  must  be  stated  in  the  affidavit, 
and  his  deposition  may  be  taken  as  if  he  were  not  so  confined,  except  that 
in  such  case  the  granting  or  refusing  of  the  order  is  always  in  the  discre- 
tion of  the  court.  The  order  must  require  the  production  of  the  prisoner 
by  the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but  it 
may  prescribe  such  regulations  and  restrictions  with  respect  thereto  as  the 
court  deems  proper. 

Former  f  223  re-enacted.     |  253  originally  revised  from  Code  of  Civ.  Pro.,  i  877. 

§  114.  Examination;  manner  of  taking  and  returning  deposition;  refusal 
to  answer. — The  deposition  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by  the  per- 
son examined;  and  within  three  days  thereafter,  unlesa  sooner  required 
by  the  order,  must  be  filed  in  the  office  of  the  clerk  of  the  court  hi  the  dis- 
trict where  the  action  or  special  proceeding  is  pending,  together  with  the 
stipulation  or  the  affidavit  on  which  the  order  was  granted,  with  proof  of 
the  service  of  the  order  and  of  the  affidavit.  If  upon  an  examination,  the 
person  examined  refuses  to  answer,  that  fact  must  be  reported  to  the  court, 
which  must  determine  whether  the  question  was  relevant  and  the  witness 
bound  to  answer. 

Former  |  224  re-enacted,    f  224  originally  revised  from  Code  of  Civ.  Pro.,  |  880. 

§  118.  When  deposition  may  he  read  in  evidence. — The  deposition  may 
be  read  in  evidence  by  either  party  at  the  trial  if  it  be  satisfactorily  proved 
that  the  witness  is  dead  or  is  unable  to  attend  by  reason  of  his  insanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or  jail,  or 
that  he  has  been  and  is  absent  from  the  city  of  New  York,  so  that  his  at- 
tendance could  not,  with  reasonable  diligence,  be  compelled  by  subpoena. 

Former  f  226  re-enacted.  |  225  originally  revised  from  Code  of  Civ.  Pro.,  f  881, 
882. 

§  116.  Effeot  of  deposition. — The  deposition  bo  read  in  evidence  has  the 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness,  or  to  the 
relevancy  or  substantial  competency  of  a  question  put  to  him,  or  of  an 
answer  given  by  him,  may  be  made  as  if  the  witness  were  then  examined, 
and  need  not  be  noted  upon  the  deposition. 

Former  |  226  amended  In  form.  5  22S  originally  revised  from  Code  of  Civ  Pro., 
I  883. 

§  117.  Physical  examination. — Where  a  party  alleges,  either  for  a  cause 
of  action,  defense  or  counterclaim,  damages  for  personal  injuries,  the  court 
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shall  have  power  to  order  that  he  submit  to  a  physical  examination  by  one 
or  more  physicians  or  surgeons  under  such  conditions  as  the  court  shall 
deem  proper;  and  the  court  must  make  such  an  order  whenever  the  ad- 
verse party  shall  present  proof  to  the  satisfaction  of  the  court  that  he  is 
ignorant  of  the  nature  and  extent  of  the  injuries  alleged.  If  the  party 
to  be  examined  is  a  female,  she  shall  be  entitled  to  have  the  examination 
made  by  physicians  or  surgeons  of  her  own  sex.  The  order  must  direct 
the  service  of  a  copy  thereof  within  the  city  of  New  York  not  less  than 
five  nor  more  than  eight  days  before  the  date  fixed  for  the  examination, 
except  that  a  different  time  for  service  may  be  directed  .when  special 
reasons  therefor  are  shown  to  exist  and  are  recited  in  the  order. 

New.  Adopted  from  Code  of  Civ.  Pro.,  {  873,  with  changes  providing  for  the 
examination  of  a  defendant  asserting  a  counterclaim. 

TITLE  VI. 
TBIAL;    JTOOES;    STXBMISSIOJr  07  C0HTB0TORSY. 

Section  118.  Jury  trial;  how  obtained;  jury  fee. 

119.  Time  for  rendering  judgment  or  decision. 

120.  Number  of  jurymen;  fee  for  jury  of  twelve. 

121.  Jury  term;  trial  jurors. 

122.  Special  jury  list;  how  such  jurors  summoned. 

123.  Trials  by  special  jury. 

124.  Submission  of  controversy  upon  agreed  facts. 

§  118.  Jury  trial;  how  obtained;  jury  fee. — 1.  Either  party  at  the 
time  of  pleading  or  within  three  days  after  joinder  of  issue  may  demand 
a  trial  by  jury.  The  demand  may  be  made  in  writing  and  filed  with  the 
clerk,  or  orally  and  endorsed  upon  the  summons.  In  a  special  proceeding 
the  demand  may  be  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  clerk  the  sum 
of  three  dollars,  which  shall  be  applied  so  far  as  necessary,  to  the  payment 
of  the  lawful  fees  of  the  server  for  summoning  the  jurors,  and  of  a  fee  of 
twenty-five  cents  to  each  juror,  which  payment  shall  be  made  to  him  by 
the  clerk  at  the  end  of  the  trial. 

2.    Unless  a  demand  is  made  and  the  jury  fee  paid  as  above  provided, 

a  jury  trial  is  waived  and  the  court  must  hear  the  evidence  and  decide  all 

questions  of  fact  and  law;  provided,  however,  that  the  court  may  in  its 

discretion,  at  any  time  before  or  during  the  trial,  direct  that  a  trial  be  had 

by  jury,  and  thereupon  a  trial  by  jury  shall  be  had  in  the  same  manner 

as  if  either  party  had  demanded  it,  and  the  jury  fee  shall  be  paid  by  the 

plaintiff. 

Contains  the  substance  of  the  first  four  sentences  of  former  I  231;  part  of  first 
sentence  of  former  §  230,  and  the  substance  of  the  first  sentence  of  former  §  232, 
with  changes.  §  231  amended  by  L.  1908,  ch.  431;  L.  1910,  ch.  541;  originally  re- 
vised from  Code  of  Civ.  Pro.,  §  2990;  L.  1882,  ch.  410,  g  1372.  {  230  amended  by 
L.  1910,  ch.  401;  originally  revised  from  L.  1882,  ch.  410,  §  1384.    §  232  originally 
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revised  from  L.  1882,  ch.  410,  1  137!.    After  submission  of  case  no  Jury  trial  can 
be  ordered.    Jury  fee  reduced  from  four  dollars  and  fifty  cents  to  three  dollars. 

§  118.  Time  for  rendering  judgment  or  decision. — 1.  If  a  jury  trial  is 
not  demanded  or  directed  as  provided  in  the  last  preceding  section,  the 
court  must  render  judgment  within  fourteen  days  from  the  time  when  the 
case  is  submitted  for  that  purpose,  except  when  further  time  is  given  by 
the  consent  of  the  parties.  If  no  decision  is  rendered  within  the  time  thus 
limited,  the  case  shall  be  placed  upon  the  calendar  for  causes  reserved 
generally. 

2.  A  motion  mast  be  decided  within  fourteen  days  after  it  is  submitted 
for  decision,  except  when  further  time  is  given  by  the  consent  of  the  par- 
ties; and  if  no  decision  is  rendered  within  the  time  thus  limited,  the 
motion  may  be  renewed. 

Materially  changes  the  provisions  of  former  f  230  with  respect  to  rendition  of 
judgment  or  decision,  f  230  amended  by  L.  1910,  ch.  401;  originally  revised  from 
L.  1882,  ch.  410,  f  1384.  The  court  no  longer  loses  Jurisdiction  If  the  case  is  not 
decided  within  the  time  limited. 

§  120.  Number  of  jurymen;  fee  for  jury  of  twelve. — 1.  Except  as  here- 
inafter provided,  a  jury  shall  be  composed  of  six  men. 

2.  In  a  special  proceeding  or  in  an  action  where  the  claim  for  damages 
or  of  the  value  of  the  chattels  exceeds  two  hundred  and  fifty  dollars,  either 
party  may  demand  a  trial  by  a  jury  of  twelve.  In  such  a  case  the  jury 
fee  to  be  deposited  shall  bo  six  dollars. 

3.  In  a  case  provided  for  in  the  subdivision  next  preceding,  if  one  of 
the  parties  has  demanded  a  jury  of  six  and  has  paid  the  fee  required 
therefor,  the  other  party  may  at  any  time  before  trial  demand  a  jury  of 
twelve,  and  upon  making  such  demand  must  pay  to  the  clerk  a  fee  of 
three  dollars,  which  shall  be  applied  as  provided  in  section  one  hundred 
and  eighteen. 

Partly  new;  partly  composed  of  former  t  234,  amended.  S  234  originally  revised 
from  L.  1882,  ch.  410,  |  1373.  Case  In  which  a  Jury  of  twelve  may  be  had  must 
now  Involve  more  than  1250  Instead  of  more  than  $100;  Jury  fee  In  such  case 
reduced  to  six  dollars.  Subdivision  3  conforms  to  Asbestolith  Mfg.  Co.  v.  Howland, 
143  App.  Div.  418. 

§  121.  Jury  terms;  trial  jurors. — Jury  terms  shall  be  held  as  the  board 
of  justices  shall  from  time  to  time  direct.  Trial  jurors  for  such  terms 
shall  have  the  same  qualifications  and  shall  be  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  as  trial  jurors  of  the 
supreme,  court  held  in  the  county  in  which  such  terms  are  held ;  and  all 
provisions  of  the  judiciary  law  and  of  the  code  of  civil  procedure,  as  they 
may  be  amended  from  time  to  time,  except  such  as  are  inconsistent  with 
this  act,  are  hereby  made  to  apply  to  this  court  and  to  trial  jurors  therein. 
At  least  twenty  days  before  the  opening  of  any  term  the  number  of  trial 
jurors  to  be  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and   due   notice   thereof   shall   forthwith   be   transmitted   to   the   official 
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directed  by  law  to  draw  such  jurors.  So  far  as  the  commissioner  of  jurors, 
or  other  official  charged  with  the  duty  of  drawing  jurors  in  each  county 
shall  find  it  to  be  practicable,  each  juror  drawn  shall  be  summoned  to  the 
district  nearest  to  his  residence  or  place  of  business.  Such  jurors  shall  be 
paid  the  same  compensation  as  trial  jurors  in  the  supreme  court  held  in 
the  county  in  which  they  serve.  All  returns  required  by  law  to  be  made 
after  adjournment  of  the  term  shall  be  made  by  the  clerk  of  the  district 
in  which  such  term  is  held,  except  as  provided  in  section  one  hundred  and 
twenty-three  of  this  act.  In  all  proceedings  for  the  remission  and  en- 
forcement of  fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
power  and  authority  as  justices  of  the  supreme  court  and  judges  of  the 
county  courts  in  the  respective  counties.  The  board  of  justices  may,  upon 
request  of  the  commissioner  of  jurors  or  other  official  charged  with  the 
duty  of  summoning  jurors,  depute  one  or  more  officers  of  this  court  to 
assist  in  summoning  such  jurors. 

New.  Supersedes  provisions  contained  in  former  f|  231,  231-a,  231-b,  233,  235, 
236,  237,  and  provides  a  uniform  system  based  on  that  prevailing  in  the  Supreme 
Court  in  the  counties  embraced  within  the  city  of  New  York;  jurors  in  New  York 
county,  see  Judiciary  Law,  art.  zvli;  jurors  in  Kings  county,  art  xvili;  and  in 
other  counties,  art.  xvi. 

§  122.  Special  jury  list;  how  such  jurors  summoned. — If  requested  to 
do  so  by  the  board  of  justices,  the  commissioner  of  jurors  or  other  person 
charged  with  the  duty  of  summoning  jurors  in  each  county  within  the  city 
of  New  York,  must,  on  or  before  the  first  Monday  in  September  in  each 
year,  furnish  to  the  clerk  of  one  or  more  districts  of  said  court  within  the 
county  for  which  said  commissioner  or  other  officer  acts,  a  list  of  not  more 
than  one  hundred  names  of  qualified  trial  jurors  residing  in  such  county. 
The  clerk  of  the  court  who  shall  receive  the  jury  list  must  write  on  a  slip 
of  paper  the  name,  residence,  place  of  business  and  occupation  of  each  of 
the  persons  named  on  said  list  and  place  the  same  in  a  box  to  be  called  the 
"undrawn  special  jury  box."  Whenever  there  is  an  action  or  special  pro- 
ceeding to  be  tried  with  a  jury  at  a  time  other  than  a  regular  jury  term, 
the  clerk  in  such  district  must  upon  the  order  of  a  justice  as  provided  in 
the  next  succeeding  section,  and  in  the  presence  of  a  justice,  draw  the  re- 
quired number  of  said  slips  of  paper  from  the  undrawn  special  jury  box 
and  deliver  the  names  to  a  marshal  or  to  one  or  more  of  the  officers  of  the 
court,  with  a  written  or  printed  notice  directed  to  each  juror,  requiring 
him  to  attend  at  the  time  and  at  the  court  specified  in  the  notice.  The 
officer,  upon  receipt  of  the  said  notices,  must  immediately  summon  each 
juror  by  delivering  the  notice  to  him  personally  or  by  leaving  it  at  his 
residence  with  some  person  of  suitable  age  and  discretion,  and  must  there- 
upon make  a  return  to  the  clerk  of  the  court  as  to  the  manner  in  which 
such  service  was  made  by  him.  After  such  panel  of  jurors  so  summoned 
has  been  discharged  by  the  court  the  clerk  must  make  like  return  as  in  the 
case  of  jurors  summoned  pursuant  to  the  next  preceding  section,  and  such 
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jurors  shall  be  entitled  to  the  same  compensation  and  paid  in  the  same 
manner  as  jurors  summoned  for  a  regular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  be  called  the 
"drawn  jury  box"  until  all  the  names  have  been  drawn  from  the  undrawn 
jury  box,  and  as  often  as  that  happens  the  whole  number  must  be  returned 
to  the  undrawn  jury  box. 

Sections  122  and  123  provide  for  a  special  Jury  list  to  be  summoned  for  jury 
trials  during  the  months  of  July  and  August,  or  at  other  times  when  there  Is  no 
regular  jury. 

§  123.  Trials  by  special  jury. — If  in  any  action  or  special  proceeding 
trial  by  jury  is  demanded  at  a  time  when  no  jury  is  in  session  and  it  ap- 
pears to  the  justice  presiding  that  the  rights  of  a  party  may  be  prejudiced 
by  delaying  the  trial  until  the  next  jury  term,  such  justice  shall  order  the 
clerk  who  has  received  the  jury  list  provided  in  the  last  preceding  section 
to  summon,  in  the  manner  therein  prescribed,  such  number  of  jurors  as 
such  justice  may  direct,  to  appear  at  the  court  where  the  action  or  pro- 
ceeding is  pending.  When  the  jury  is  summoned  to  a  court  other  than 
the  one  the  clerk  of  which  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  is  pending,  shall,  upon  the 
discharge  of  the  jurors,  forward  to  the  clerk  having  the  custody  of  the 
said  jury  list,  such  detailed  information,  certified  by  him,  as  will  enable 
the  said  clerk  to  make  a  proper  return  as  required  by  law. 

See  note  to  f  122. 

§  124.  Submission  of  controversy  upon  agreed  facts. — 1.  At  any  time 
after  joinder  of  issue  in  an  action  or  special  proceeding,  and  before  the 
case  is  called  for  trial,  the  parties,  if  of  full  age,  may  agree  upon  a  written 
statement  of  the  facts  for  submission  to  the  court.  The  statement  must 
be  accompanied  by  a  written  submission  and  by  the  affidavit  of  one  or 
more  of  the  parties  that  the  controversy  is  real  and  that  the  submission 
is  made  in  good  faith  for  the  purpose  of  determining  the  rights  of  the 
parties.  - 

2.  The  controversy  is  submitted  by  filing  the  statement,  submission  and 
affidavit  in  the  office  of  the  clerk  in  the  district  where  the  action  or  pro- 
ceeding is  pending;  and  subsequent  proceedings  are  subject  to  all  the 
provisions  of  this  act,  except  that  an  order  of  arrest,  a  warrant  of  attach- 
ment, a  warrant  of  seizure,  a  requisition  to  replevy  or  an  execution  against 
the  person  cannot  be  granted  therein. 

3.  The  action  or  proceeding  must  be  tried  by  the  court  upon  the  state- 
ment alone ;  and  the  statement,  submission,  affidavit  and  the  judgment  ren- 
dered or  final  order  made,  and  any  orders  or  papers  necessarily  affecting 
such  judgment  or  order,  shall  constitute  the  record.  If  the  statement  of 
facts  is  not  sufficient  to  enable  the  court  to  decide  the  controversy,  the 
court  may  permit  the  filing,  within  a  fixed  time,  of  an  additional  or  sup- 
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plemental  statement,  in  default  whereof  the  court  must  dismiss  the  sub- 
mission without  costs  to  either  party. 

Former  §§  241-243  amended  and  combined.  §§  241-243  originally  revised  from 
Code  of  Civ.  Pro.,  §§  1279-1281. 

Note  to  Title  VI. — The  provisions  of  this  title  have  been  almost  entirely  rewrit- 
ten and  the  changes  therein  are  substantial.  Former  |§  239,  240  are  omitted  as 
unnecessary  as  they  are  covered  by  new  §  16. 


TITLE  VII. 

JUDGMENT  AND  EXECUTION. 

Art.  1.    Judgments. 
2.    Execution. 

ARTICLE  I. 

JUDGMENTS. 

Section  125.  Judgments. 

126.  Dismissal  for  neglect  to  prosecute. 

127.  Judgment  for  or  against  any  of  the  parties;  severance  of  action. 

128.  Judgment  when  defendant  liable  to  arrest. 

129.  Vacating  and  amending  judgments  and  orders;  opening  defaults  and 

granting  new  trials. 

§  125.  Judgments. — -Within  the  limits  of  jurisdiction  defined  in  this 
act,  the  court  shall  have  power  to  render  any  judgment  that  is  consistent 
with  the  case  made  by  the  pleadings  and  embraced  within  the  issues.  A 
judgment  dismissing  the  action  may  be  rendered  either  on  the  merits  or 
without  prejudice  to  a  new  action,  as  the  case  requires,  and  the  court 
shall  make  a  proper  note  thereof.  A  decision  as  prescribed  in  an  action 
tried  without  a  jury  in  the  supreme  court  shall  not  be  required.  All 
proceedings  on  the  part  of  the  party  against  whom  judgment  has  been 
rendered,  or  who  is  required  to  pay  the  costs  of  any  motion,  except  to 
review  or  vacate  such  judgment  or  order  requiring  payment  of  costs,  are 
stayed  without  further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  §§  248,  249.  The  first  sentence  is  based  on  Code  Civ. 
Pro.,  §  1207.  As  to  judgments  of  dismissal,  whether  on  the  merits  or  not,  see 
Clark  v.  Scoville,  198  N.  Y.  279. 

Findings  of  fact  and  conclusions  of  law  not  required. 

Former  §|  250,  252  omitted  as  unnecessary. 

§  126.  Dismissal  for  neglect  to  prosecute. — When  an  action  has  re- 
mained for  more  than  six  months  upon  the  calendar  for  actions  re- 
served generally,  it  may  be  dismissed  by  the  court  upon  application  of 
the  defendant  on  notice;  or,  if  the  action  has  remained  upon  said  cal- 
endar for  more  than  one  year,  it  may  be  dismissed  by  the  court  of  its 
own  motion. 

New. 
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§  127.  Judgment  for  or  against  any  of  the  parties;  severance  of  action. 
— The  court  shall  have  power  to  render  judgment  for  or  against  one  oi 
more  plaintiffs  and  for  or  against  one  or  more  defendants,  to  determint 
the  ultimate  rights  of  all  the  parties  and  to  render  judgment  accord 
ingly;  but  unless  the  court  otherwise  directs,  a  controversy  between  de 
fendants  shall  not  delay  'a  judgment  to  which  the  plaintiff  is  entitled 
When  there  are  two  or  more  defendants  and  a  several  judgment  is  proper 
the  court  shall  have  power  to  render  judgment,  or  to  require  that  tin 
plaintiff  take  judgment  against  one  or  more  of  them,  and  to  direct  tha 
the  action  be  severed  and  proceed  against  the  others  as  sole  defendants. 

New.  Taken  partly  from  Code  of  Civ.  Pro.,  II  1204,  1206,  which  apparent!; 
form  the  source  of  part  of  |  SO  of  the  New  Jener  Practice  Act  Last  part  of  firi 
sentence  Is  taken  from  last  sentence  of  Code  of  Civ.  Pro.,  f  621.  Section  compile 
with  the  recommendations  of  the  American  Bar  Association.  (See  report  o 
Board  of  Stat  Consol.,  1912,  p.  184.) 

§  128.  Judgment  when  defendant  liable  to  arrest — When  a  judgmen 
is  rendered  in  a  case  where  the  defendant  is  subject  to  arrest  and  in 
prisonment  thereon,  it  must  be  so  stated  in  the  judgment  and  entered  i 
the  docket.  The  clerk  must  in  any  transcript  issued  by  him  insert  th 
words  "defendant  liable  to  execution  against  his  person,"  and  a  like  not 
must  also  be  made  in  the  docket  of  a  judgment  by  a  county  clerk  wher 
such  a  transcript  is  filed  with  him. 

Former  |  261  amended  In  form.  {  261  originally  revised  from  L.  1882,  ch.  4H 
I  1386. 

§  128.  Vacating  and  amending  judgments  and  orders;  opening  defaul' 
and  granting  new  trials. — 1.  Upon  proof  by  affidavit  or  otherwise  thi 
a  judgment  has  been  taken  or  a  final  order  made  without  service  of  sun 
mons  or  process,  the  judgment  or  final  order  must  be  vacated  and  set  asm' 
by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  and  set  aside  a  judgmei 
entered  thereon  must  be  made  with  due  diligence  and  upon  good  cant 
shown  and  in  no  event  more  than  one  year  after  entry  of  the  judgment 
except  that  where  the  summons  was  served  as  prescribed  in  section  tweut; 
three  of  this  act,  such  motion  must  be  made  in  no  event  more  than  tn 
years  after  entry  of  the  judgment.  Upon  granting  such  a  motion  tl 
court  must  set  the  case  down  for  trial.  If  a  judgment  taken  by  defau 
or  any  part  thereof  has  been  collected  or  otherwise  enforced  and  the  d 
fendant  is  successful  upon  the  trial,  such  restitution  may  be  compellt 
as  the  court  directs;  but  title  to  property  sold  to  a  purchaser  in  goc 
faith  under  execution  issued  upon  the  judgment  shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jury  and  to  vacate,  amend  < 
modify  a  judgment  rendered  upon  a  trial  by  the  court  with  or  without 
jury,  and  for  a  new  trial,  must  he  made  at  the  close  of  the  trial  or  with: 
twenty  days  after  the  entry  of  the  judgment. 
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4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly  dis- 
covered evidence  must  be  made  with  due  diligence  and  in  no  event  later 
than  one  year  after  the  entry  of  the  judgment ;  and  unless  the  court  other- 
wise directs,  it  may  be  made  upon  affidavits  without  making  and  settling  a 
ease. 

5.  A  new  trial  may  be  limited  to  the  questions  with  respect  to  which 
the  verdict  or  judgment  is  found  to  be  wrong,  if  such  questions  are  sep- 
arable. If  a  verdict  or  judgment  is  set  aside  solely  because  the  damages 
are  excessive  or  inadequate,  it  may  stand  in  all  other  respects  and  the  new 
trial  may  be  limited  to  the  question  of  damages. 

6.  Upon  opening  a  default,  amending,  modifying  or  vacating  a  judg- 
ment or  order,  or  setting  aside  the  verdict  of  a  jury  and  granting  a  new 
trial,  the  court  may  impose  such  terms  and  conditions  as  may  be  just. 

New.    Supersedes  former  §§  35,  253-256. 

Subdivision  5  Is  based  on  the  New  Jersey  Practice  Rules  72  and  73. 
Former  |  257  is  omitted  from  this  title  and  Its  provisions  are  Included  in  new 
I  164. 

ARTICLE  II. 

EXECUTION. 

Section  130.  When  and  how  issued. 

131.  Issuance  and  filing  of  transcript  and  effect  thereof. 

132.  Proceedings  against  joint  debtors. 

133.  Docketing  judgment  in  another  county. 

134.  Execution  against  marshals. 
136.  Execution;  requisites. 

136.  Execution  against  the  person. 

137.  The  same — as  affected  by  joinder  of  causes  of  action. 

138.  Renewal  of  execution. 

139.  Judgment  and  execution  in  favor  of  wage  earners. 

140.  Time  limit  of  execution. 

141.  Liability  of  marshal  to  execution  creditor. 

142.  Return  of  execution  and  satisfaction  of  judgment 


§  ISO.  When  and  how  issued. — An  execution  may  be  issued  upon  a 
judgment  either  by  the  clerk  of  the  court  in  the  district  where  the  judgment 
was  entered,  within  six  years  thereafter,  the  execution  being  directed  to  a 
marshal,  or  by  the  judgment  creditor  or  his  attorney  after  filing  a  transcript 
of  the  judgment  with  a  county  clerk  as  provided  in  section  one  hundred 
and  thirty-one,  the  execution  being  directed  to  a  sheriff.  But  no  execution 
shall  issue  out  of  this  court  after  a  transcript  has  been  issued,  and  no 
transcript  shall  be  issued  while  an  execution  of  this  court  remains  out- 
standing, except  a  transcript  showing  that  the  judgment  has  been  modified, 
vacated  or  set  aside.  When  the  execution  is  issued  to  a  marshal  the  pros- 
pective fees  of  the  county  clerk  and  sheriff  must  be  omitted.  An  execution 
issued  to  the  sheriff  upon  a  judgment  in  an  action  to  establish  a  mechanic's 
lien  shall  authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 


484  NEW  YORK  MUNICIPAL  COURT  CODE. 

||  131, 132.  Judgment  and  execution.  L.  1915.  cb.  279. 

of  the  owner  of  the  premises  upon  whieh  the  lien  set  forth  in  the  com- 
plaint existed  when  the  notice  of  lien  was  filed. 

Former  |  260  amended.  |  260  amended  by  L.  1903,  cb.  144;  L.  1908,  cb.  496; 
originally  revised  from  L.  1882.  ch.  410,  |  1392.  Allows  the  Judgment  creditor  or 
his  attorney  to  issue  execution  to  the  sheriff. 

§  131.     Issuance  and  filing  of  transcript  and  effect  thereof, — 1.    Upon 

application  of  a  judgment  creditor  the  clerk  must  deliver  to  him  a  tran- 
script of  the  judgment,  except  as  provided  in  the  last  preceding  section. 
If  the  judgment  is  for  the  plaintiff  in  an  action  to  establish  a  mechanic's 
lien,  the  clerk  shall  insert  in  the  transcript  an  additional  statement  that  the 
action  was  brought  to  establish  a  mechanic's  lien  and  that  the  lien  has 
been  duly  established  and  adjudged  against  the  interest  of  the  defendant 
in  the  property  described  in  the  complaint  when  the  notice  of  lien  was  filed 

2.  Upon  presentation  of  the  transcript  and  payment  of  the  fees  there- 
for, the  clerk  of  the  county  in  which  the  judgment  was  rendered  must  en- 
dorse upon  the  transcript  the  date  of  its  receipt,  must  file  it  in  his  office 
and  must  docket  the  judgment  as  of  the.  time  of  the  receipt  of  the  tran- 
script, in  a  book  kept  by  him  for  that  purpose  as  prescribed  by  law ;  and 
if  the  judgment  is  for  the  recovery  of  a  chattel  which  has  been  delivered  to 
the  unsuccessful  party  or  for  the  value  thereof,  or  for  the  establishment  of 
a  mechanic's  lien,  he  must  enter  in  the  docket  the  particulars  of  the  judg- 
ment as  stated  in  the  transcript. 

3.  Upon  the  docketing  of  a  judgment  as  prescribed  in  this  section  it 
shall  be  deemed  a  judgment  of  the  supreme  court  and  may  be  enforced 
accordingly.  Nothing  in  this  section  shall  be  construed  to  prevent  this 
court  or  a  justice  thereof  from  vacating,  setting  aside  or  modifying  the 
judgment  or  staying  the  execution  thereof. 

Former  I  261  amended  in  form.  |  261  amended  by  L,  1908,  ch.  495;  originally 
revised  from  L.  1882,  ch.  410,  1  1392.  Stay  of  execution  in  subd.  3  ie  new.  Former 
If  262,  263  omitted  as  unnecessary,  this  court  being  made  a  court  of  record  by 
new  |  1. 

§  138.  Proceedingi  against  joint  debtors. — An  action,  judgment  and 
execution  against  one  or  more  of  several  defendants  alleged  to  be  jointly 
indebted  upon  contract,  shall  be  governed  by  the  provisions  applicable  to 
like  cases  in  the  supreme  court,  including  those  whereby  a  plaintiff  who  has 
recovered  judgment  against  one  or  more  of  such  defendants  may  maintain 
an  action  and  recover  judgment  against  the  others  to  charge  their  property 
with  the  sum  remaining  unpaid  on  the  original  judgment.  When  an  exe- 
cution upon  a  judgment  against  one  or  more  of  such  defendants  is  issued 
out  of  this  court,  the  clerk  of  the  court  shall  make  the  same  endorsements 
upon  the  execution  and  the  same  entries  in  the  docket  that  a  county  clerk 
is  required  to  make  when  execution  is  issued  on  a  like  judgment  of  the 
supreme  court. 

Supersedes  former  IS  264-268.     See  Code  of  Civ.  Pro.,  |  1932  et  seq. 


NEW  YORK  MUNICIPAL  COURT  CODE.  485 


L.  1915,  ch.  279.  Judgment  and  execution.  §§  133-135. 

§  133.  Docketing  judgment  in  another  county. — The  county  clerk  with 
whom  a  transcript  is  filed,  must  furnish  to  any  person  applying  therefor 
and  paying  the  fees,  one  or  more  transcripts  of  the  docket  of  the  judgment, 
attested  by  his  signature.  A  county  clerk  to  whom  such  transcript  is  pre- 
sented must,  upon  payment  of  the  fees  therefor,  immediately  file  it  and 
docket  the  judgment  in  the  appropriate  docket  book  kept  in  his  office  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county  clerk.  The 
judgment  when  so  docketed  has  the  like  effect  as  it  has  in  the  county  in 
which  it  was  docketed  upon  the  transcript  from  this  court. 

Former  269  amended  in  form.  {  269  originally  revised  from  L.  1882,  ch.  410, 
S  1397. 

§  134.  Execution  against  marshals*— Execution  on  a  judgment  against 
a  marshal  or  his  sureties  shall  issue  only  to  the  sheriff  after  transcript  filed 
with  a  county  clerk  as  provided  in  this  article,  and  must  be  made  return- 
able to  the  county  clerk. 

Former  §  270  amended.    §  270  originally  revised  from  L.  1882,  ch.  410,  §  1398. 

§  135.  Execution;  requisites. — The  execution,  when  issued  out  of  this 
court,  must  be  directed  to  a  marshal  and  subscribed  by  the  clerk  of  the 
court  in  the  district  in  which  the  judgment  was  rendered,  and  must  bear 
date  of  the  day  of  its  delivery.  It  must  state  the  names  of  the  parties,  the 
district  where  and  the  time  when  rendered,  the  amount  of  the  judgment 
and  the  amount  due  thereon.  It  must  require  of  the  marshal  substantially 
as  follows : 

1.  If  it  is  a  case  where  the  defendant  cannot  be  arrested,  it  must  direct 
the  officer  to  collect  the  amount  due  on  the  judgment  out  of  the  personal 
property  of  the  debtor  and  to  pay  the  same  to  the  clerk  or  to  the  party 
entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may  be  arrested,  in  addition  to  the 
foregoing  it  may  direct  the  officer,  if  sufficient  property  of  the  defendant 
liable  to  execution  cannot  be  found  to  satisfy  the  judgment,  that  he  arrest 
the  defendant  and  commit  him  to  the  jail  of  the  county  wherein  the  district 
in  which  the  judgment  was  entered  is  situate,  until  he  pay  the  judgment  or 
be  discharged  according  to  law. 

3.  "When  a  defendant  was  served  with  summons  otherwise  than  per- 
sonally and  did  not  appear  generally,  but  his  property  has  been  duly  at- 
tached under  a  warrant  of  attachment  that  has  not  been  vacated,  an  execu- 
tion on  the  judgment  against  him  must  require  the  marshal  to  collect  the 
judgment  only  out  of  the  property  so  attached. 

4.  In  all  cases  it  must  further  direct  the  officer  to  make  proper  return 

of  the  execution  to  the  clerk  of  the  court  from  which  the  execution  issued, 

within  twenty  days  from  the  time  of  the  receipt  thereof. 

Former  §  271  amended.  Subdivision  3  is  taken  from  former  I  91.  §  271  orig- 
inally revised  from  L.  1882,  ch.  410,  §  1399.  §  91  originally  revised  from  L.  1882, 
ch.  410,  §  1329. 
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If  136-139. 


Judgment  and  execution. 


L.  1915,  ch.  279. 


§  136.  Execution  against  the  person. — If  the  execution  directs  the  arrest 
of  the  defendant  for  want  of  sufficient  personal  property,  and  if  there  is 
not  sufficient  personal  property  subject  to  levy  found  by  the  officer,  or  if 
upon  demand  by  the  officer  the  defendant  fails  to  produce  sufficient  prop- 
erty, the  officer  must  immediately  arrest  the  defendant.  "When  arrested, 
the  defendant  must  be  conveyed  to  the  common  jail  of  the  county  wherein 
the  district  where  the  judgment  is  entered  is  situate,  and  there  kept  in 
custody  until  the  execution,  with  costs,  is  paid,  or  he  is  discharged  by  due 
course  of  law. 

This  is  the  last  sentence  of  former  I  146,  amended.  {  146  originally  revised 
from  Code  of  Civ.  Pro.,  {{  484,  2937. 

§  137.    The  same — as  affected  by  joinder  of  causes  of  action. — When  a 

cause  of  action  for  which  a  defendant  may  be  arrested  was  united  with  a 

cause  of  action  for  which  a  defendant  may  not  be  arrested,  an  execution 

against  the  person  of  the  defendant  cannot  be  issued  upon  the  judgment 

unless  it  appears  that  the  judgment  was  rendered  solely  upon  the  cause  of 

action  for  which  he  might  have  been  arrested. 

Former  I  272  amended  in  form.  I  272  originally  revised  from  L.  1882,  ch.  410, 
|  1401. 

§  138.  Renewal  of  execution. — At  the  request  of  the  judgment  creditor 
an  execution  may  be  renewed  before  the  expiration  of  the  twenty  days  by 
the  word  "renewal"  being  written  thereon  with  the  date,  and  subscribed 
by  the  clerk  of  the  court.  Such  renewal  has  the  same  effect  as  an  original 
issue,  and  may  be  repeated  as  often  as  necessary.  If  an  execution  is  re- 
turned unsatisfied,  others  may  be  issued  on  like  request  from  time  to  time 
until  the  judgment  is  satisfied. 

Former  I  273  amended  in  form.  |  273  originally  revised  from  L.  1882,  ch.  410, 
I  1402. 

§  139.    Judgment  and  execution  in  favor  of  wage  earners. — In  an  action 

by  a  journeyman,  laborer,  or  other  employee  whose  employment  answers 
to  the  general  description  of  wage  earner,  for  services  rendered  or  wages 
earned,  if  the  plaintiff  recovers  a  judgment  for  a  sum  not  exceeding  one 
hundred  dollars,  exclusive  of  costs,  and  the  action  was  brought  within  three 
months  after  the  cause  of  action  accrued,  no  property  of  the  defendant  is 
exempt  from  levy  and  sale  on  execution;  and  if  the  execution  is  returned 
wholly  or  partly  unsatisfied,  the  clerk  must,  upon  the  application  of  the 
plaintiff,  issue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncollected.  A  defendant  arrested  in  such  a  case  must  be 
actually  confined  in  the  jail  and  is  not  entitled  to  the  liberties  thereof,  but 
must  be  discharged  after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  shall  not  issue  upon  the 
judgment,  but  the  judgment  creditor  may  enforce  the  judgment  against 
his  property.  This  section  shall  apply  whether  the  defendant  be  male  or 
female. 
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L.  1915,  eh.  279.  Judgment  and  execution. 


Former  I  274  amended.  |  274  amended  by  L.  1B07,  ch.  425;  originally  revised 
from  L.  1882,  ch.  410,  |  1406.  Limit  of  amount  of  Judgment  Increased  to  1100,  and 
of  time  to  three  months,  and  section  made  applicable  to  female  employer. 

§  140.    Time  limit  of  execution. — A  defendant  cannot  be  arrested  nor 
can  his  property  be  sold  on  execution  after  twenty  days  from  its  issue  or 
renewal,  but  property  levied  on  within  twenty  days  may  be  Bold  after 
renewal. 
Former  |  275.    Originally  revised  from  L.  1882,  ch.  410,  I  1406. 

§  141.  liability  of  marshal  to  execution  creditor. — A  marshal  is  liable 
to  an  execution  creditor  for  the  amount  of  the  execution  in  the  following 
cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making  a  true 
return  of  the  execution  and  filing  the  same  with  the  clerk  of  the  court,  and 
paying  to  him  or  to  the  party  entitled  thereto  the  money  collected  thereon. 

2.  Where  he  wilfully  or  negligently  omits  to  levy  on  property  of  the 
defendant,  or,  if  the  defendant  is  liable  to  arrest,  to  arrest  and  imprison 
him  within  the  twenty  days,  or,  having  arrested  the  defendant,  fails  to 
commit  him  to  the  county  jail  within  the  twenty  days. 

Former  ^  276  amended  In  form.  |  276  originally  revised  from  L.  1882,  ch.  410, 
I  1407. 

§  142.  Eeturn  of  execution  and  satisfaction  of  judgment. — 1.  Judg- 
ments of  this  court  may  be  satisfied  and  discharged  and  the  record  thereof 
cancelled  in  the  same  manner  as  judgments  of  the  supreme  court,  except  as 
otherwise  provided  in  this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  transcript  of  the 
judgment  has  been  filed  in  the  office  of  a  county  clerk,  the  judgment  may 
be  satisfied  by  depositing  with  the  clerk  of  the  court  in  the  district  where 
the  judgment  is  entered  the  full  amount  dne  on  the  judgment,  with  inter- 
est to  the  date  of  deposit ;  whereupon  the  clerk  must  mark  the  record  of 
the  judgment  satisfied  and  pay  the  amount  deposited  to  the  judgment 
creditor  or  his  attorney  upon  demand  and  receipt  therefor. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the  office  of  a 
county  clerk  and  no  execution  has  been  issued  to  a  sheriff,  the  judgment 
may  be  satisfied  by  depositing  with  the  said  county  clerk  the  full  amount 
due  on  the  judgment,  with  interest  to  the  date  of  deposit,  accompanied  by 
a  certificate  of  the  sheriff  of  the  same  county,  dated  oh  the  day  of  deposit, 
that  no  execution  upon  the  judgment  is  in  his  hands;  whereupon  the  said 
county  clerk  shall  cancel  and  discharge  the  docket  of  the  judgment  and 
shall  on  demand  pay  the  amount  deposited  to  the  judgment  creditor  or  his 
attorney  and  take  his  receipt  therefor. 

4.  When  a  judgment  docketed  in  the  office  of  a  county  clerk  has  been 
satisfied  or  discharged,  the  county  clerk  must  issue,  on  payment  of  his  fees, 
a  certificate  of  the  fact,  and  upon  filing  said  certificate  in  the  office  of  the 
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I  143.  Clerks  and  marshals.  L.  1915,  ch.  279. 

clerk  of  any  other  county  where  the  judgment  has  been  docketed,  the  clerk 
of  such  county  must  enter  satisfaction  of  the  judgment  accordingly. 

Former  t  277  amended,    f  277  originally  revised  from  U  1S82.  ch.  410,  f  1408. 
Provisions  as  to  deposit  new.    For  provisions  as  to  satisfaction  of  Judgment  of  the 
e  Court,  see  Code  of  Civ.  Pro.,  If  1260-1272. 

TITLE  VIII. 
CLERKS  AMD  KAESHA1S. 


Clerks. 
Marshals. 


Section  143.    Duties  of  the  clerk. 

144.    Destruction  of  records  and  papers. 

§  143.     Duties  of  the  clerk. — The  clerk  in  each  district  shall  s 

1.  Exercise  the  powers  imposed  and  perform  the  duties  conferred  upon 
him  by  this  act  and  the  rules  and  the  resolutions  of  the  board  of  justices, 
and  those  usually  appertaining  to  his  office;  and  in  the  exercise  of  such 
powers  and  the  performance  of  such  duties,  conform  to  the  directions  ol 
the  court. 

2.  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and  document! 
as  he  may  be  required  to  certify. 

3.  Keep  a  docket  book  in  such  manner  as  the  rules  may  prescribe,  and 
all  other  records  and  proceedings  of  the  court,  and  aet  as  custodian  of  all 
documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during  the  hour) 
designated  by  the  rules  and  resolutions  of  the  board  of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receive  verdicts  ol 
juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when  no  justice  appears 
adjourn  causes  to  the  next  judicial  day. 

6.  Assume  charge  and  control  of,  and  be  responsible  for,  the  genera 
conduct  of  the  business  of  his  office  and  for  the  faithful  discharge  of  th< 
duties  of  the  deputy  and  assistant  clerks  and  other  officers  connected  witl 
the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay  the  sami 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of  each  ant 
every  month  or  within  three  days  thereafter,  which  account  shall  contaii 
the  title  of  each  case  and  the  amount  of  fees  received  therein;  and  tht 
salary  of  such  clerk  shall  not  be  paid  until  he  shall  have  so  accounted  ant 
paid.  He  shall  perform  no  service  until  he  shall  have  received  the  lega 
fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all  papers,  boob 
and  records  on  file  in  his  office. 
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L.  1916,  oh.  279.  Clerks  and  marshals.  H  144-146. 

This  section  Includes  former  If  282-287.  1  282  amended  by  L.  1904,  ch.  682; 
originally  revised  from  L.  1883,  ch.  410,  |  1428.  |  283  originally  revised  from 
L.  1882,  ch.  410,  f  1429.  H  284-287  originally  revised  from  L.  1882,  ch.  410, 
Si  1409-1412. 

§  144.  Destruction  of  records  and  papers* — The  board  of  justices  may 
by  resolution  direct  the  clerk  of  a  court  to  destroy  any  records  or  papers 
deposited  or  tiled  in  his  office  which  may  be  considered  as  no  longer  neces- 
sary. 

New.    Adapted  from  Code  Civ.  Pro.,  |  339-a. 

ARTICLE  II. 


Section  146.  Marshals   to   continue   In   office;    appointment  of   their   successors; 
vacancies. 

146.  Bond'  of  marshal. 

147.  Action  on  marshal's  bond. 

148.  Filing  of  transcript  of  Judgment  with  city  clerk;  reducing  bond. 

149.  Reducing  bond  on  payment 

160.  Mayor  to  compel  renewal  or  marshal's  bond;  removal  of  marshal. 

161.  General  powers,  duties  and  liabilities  of  marshals. 

162.  Removal  and  suspension  on  charges. 

163.  Payment  of  money  received  by  marshals. 

§  146.  Marshall  to  continue  in  office;  appointment  of  their  niccesiora; 
vacancies.— The  marshals  of  the  city  of  New  York  in  office  when  this  act 
shall  take  effect  shall  continue  to  hold  office  until  the  end  of  their  respective 
terms.  The  successors  of  said  marshals  shall  be  appointed  by  the  mayor  of 
said  city  for  terms  of  six  years.  No  person  shall  be  appointed  a  marshal 
in  a  borough  of  which  he  is  not  a  resident.  The  removal  of  a  marshal  from 
the  borough  in  and  for  which  he  was  appointed  shall  vacate  his  office.  If 
a  vacancy  in  the  office  of  marshal  shall  occur  otherwise  than  by  the  expira- 
tion of  a  term,  the  person  appointed  to  fill  such  vacancy  shall  hold  office 
for  the  unexpired  term  of  the  marshal  whom  he  succeeds. 

Supersedes  It  1426  and  1427  of  the  Greater  New  York  Charter. 

§  146.  Bond  of  marshal. — 1.  No  marshal  shall  be  permitted  to  enter 
upon  the  duties  of  his  office  until  he  shall  have  given  a  bond  as  herein  pre- 
scribed. The  bond  shall  be  executed  by  the  marshal  with  two  sufficient 
sureties,  who  shall  be  residents  of  the  city  of  New  York  and  each  of  whom 
shall  be  the  owner  of  real  estate  therein  of  the  value  of  double  the  penalty 
of  the  bond,  which  shall  be  the  sum  of  three  thousand  dollars.  The  bond 
shall  provide  that  the  marshal  and  the  sureties  shall  jointly  and  severally 
answer  to  the  city  of  New  York  and  any  persons  that  may  complain,  for 
the  true  and  faithful  execution  by  such  marshal  of  the  duties  of  his  office. 
The  bond  shall  be  submitted  for  approval  to  a  justice  of  the  court  in  the 
district  in  which  the  marshal  was  appointed;  and  such  justice  shall  have 
power  to  require  that  the  sureties  justify  before  him  within  five  days  after 
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the  bond  shall  have  been  submitted,  and  shall  approve  or  reject  the  bond 
within  five  days  thereafter.  When  bo  approved,  the  bond  shall  be  filed  with 
the  city  clerk  of  the  city  of  New  York. 

2.  The  bond  must  be  executed,  approved  and  filed  within  thirty  days 
after  the  appointment  of  the  marshal  or  he  shall  be  deemed  to  have  declined 
his  appointment  and  another  person  shall  be  appointed  in  his  place. 

Former  |  294  and  former  |  301  amended.  II  294,  301  originally  revised  from 
L.  1882,  ch.  410,  ||  1700,  1708.  Amount  of  bond  Increased  from  12,000  to  J3.00O. 
and  approval  by  a  Justice  required,  Instead  of  approval  by  city  clerk. 

Former  f  293  Is  omitted. 

§  147.  Action  on  marshal'*  bond. — An  action  upon  the  bond  of  a  mar- 
shal may  be  brought  and  prosecuted  to  judgment  in  this  court,  upon  leave 
obtained  from  a  justice  of  this  court,  according  to  the  provisions  relating 
to  an  action  in  the  supreme  court  by  a  private  person  npon  an  official  bond. 

Supersedes  former  If  296,  296.    See  Coda  of  Civ.  Pro.,  |  1S80  et  seq. 

There  is  no  reason  why  a  party  must  first  recover  Judgment  against  tike  marshal 
and  hare  execution  retained  and  then  obtain  leave  to  sue  on  the  bond,  as  required 
by  former  If  295,  296. 

Former  f  297  omitted  because  covered  by  new  f  134. 

§  148.  riling  of  transcript  of  judgment  with  city  cleric;  reducing  bond. — 
Upon  the  filing  with  the  city  clerk  of  a  transcript  of  a  judgment  on  the 
bond  of  a  marshal,  the  city  clerk  shall  make  a  memorandum  on  the  bond  of 
the  time  when  and  the  court  whereby  such  judgment  was  rendered  and  the 
amount  thereof,  and  he  shall  be  entitled  to  a  fee  of  fifty  cents  therefor, 
which  the  court  rendering  the  judgment  shall  have  power  to  include 
therein ;  and  the  bond  shall  be  reduced  by  the  amount  of  the  judgment 

Former  f  298  amended,    f  298  originally  revised  from  L.  1882,  ch.  410,  I  1704. 

§  149.  Seducing  bond  on  payment. — Whenever  the  sureties  of  the  mar* 
shal  shall  pay  the  amount  for  which  the  action  on  the  marshal's  bond  is 
brought,  and  the  costs  and  disbursements  incurred  therein,  or  any  part 
thereof,  they  shall  be  entitled  to  have  such  sum  credited  upon  the  bond  upon 
presenting  to  the  city  clerk  the  affidavit  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  the  payment;  whereupon  such  clerk  shall  en- 
dorse the  payment  on  the  bond  and  the  bond  shall  be  reduced  by  the 
amount  so  paid. 
Former  |  299  amended.    |  299  originally  revised  from  L.  1882,  ch.  410,  |  1705. 

§  150.  Mayor  to  compel  renewal  of  marshal's  bond;  removal  of  mar- 
shal.— Whenever  judgment  shall  be  rendered  on  the  bond  of  a  marshal, 
or  the  bond  shall  be  reduced  as  provided  in  the  last  preceding  section,  the 
city  clerk  shall  report  the  fact  to  the  mayor.  If  the  amount  of  the  judg- 
ment is  equal  to  or  greater  than  the  amount  of  the  bond  the  mayor  shall 
direct  the  marshal  to  furnish  a  new  bond ;  or,  if  the  amount  of  the  judg- 
ment is  less  than  the  amount  of  the  bond,  or  in  case  of  a  reduction  thereof, 
the  mayor  shall  direct  the  marshal  to  furnish  an  additional  bond  in  the 
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penal  sum  of  doable  the  amount  of  the  judgment  or  the  reduction.  If  the 
marshal  fails  to  comply  with  such  direction  within  ten  days  after  notice 
thereof,  he  shall  be  removed  from  office. 

Former  |  300  amended.  I  300  originally  revised  from  L.  1S82,  ch.  410,  f  1707. 
Provision  as  to  suspension  of  marshal  omitted, 

§  151.  General  powers,  duties  and  liabilities  of  marshals. — The  authority 
of  a  marshal  extends  throughout  the  city  of  New  York.  Except  as  other- 
wise prescribed  in  this  act  or  in  the  rules,  every  execution,  order  of  arrest, 
warrant  of  attachment,  requisition  to  replevy,  warrant  of  seizure,  or  other 
mandate  of  the  court  shall  be  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  the  powers,  duties  and  liabilities  of  sheriffs  in 
like  cases  and  in  respect  to  the  taking  and  restitution  of  property,  shall 
apply  to  marshals.  Every  marshal  shall  keep  a  record  of  his  official  acta 
in  such  manner  as  shall  be  prescribed  by  the  board  of  justices. 

Former  It  302-30E  amended  and  combined.  II  302,  304  originally  revised  from 
L.  1882,  ch.  410,  ||  1709,  1711;  It  803,  306  new  In  former  Municipal  Court  Act, 
Service  of  summons  (I  22)  or  of  a  subpcena  (f  98)  need  not  be  made  by  a  marshal. 

§  162.  Removal  and  suspension  on  charges. — The  mayor  may  remove 
any  marshal  for  cause,  provided  that  written  charges  are  first  filed  with 
the  mayor,  and  that  the  marshal  be  given  due  notice  thereof  and  be  afforded 
an  opportunity  to  be  heard ;  and  the  mayor  may,  in  his  discretion,  suspend 
said  marshal  from  the  performance  of  his  official  duties  pending  a  hearing 
upon  the  charges.  Upon  charges  being  preferred  against  a  marshal  by  a 
justice  of  the  municipal  court,  the  mayor  shall  forthwith  cause  notice  of 
suspension  of  the  marshal  to  be  served  upon  him,  and  the  marshal  shall 
thereupon  remain  suspended  until  the  hearing  and  determination  of  the 
charges.  The  mayor  may,  in  his  discretion,  delegate  to  the  secretary  to 
the  mayor  the  power  and  duty  of  hearing  the  evidence  to  be  produced  upon 
the  said  hearing,  and  in  such  case  the  said  secretary  shall  have  the  power 
to  issue  subpoenas,  administer  oaths  and  take  the  evidence  and  shall  submit 
the  same  to  the  mayor  who  shall  forthwith  make  a  determination  thereon, 
which  shall  have  the  same  force  and  effect  as  if  the  evidence  had  been  taken 
before  the  mayor  in  person. 

6  amended  by  L.  1904,  cb.  264;  originally 

§  163.  Payment  of  money  received  by  marshals. — .Within  five  days  after 
a  marshal  shall  have  collected  or  received  any  money  upon  any  process  of 
the  court,  he  shall  pay  the  same,  less  his  lawful  fees  and  disbursements,  to 
the  person  entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
in  the  district  from  which  such  process  was  issued.  Upon  his  failure  to  do 
so  he  may  be  proceeded  against  as  for  a  contempt.  The  clerk  of  the  court 
with  whom  such  money  is  deposited  shall  pay  the  same  on  demand  to  the 
person  entitled  thereto  or  to  his  attorney. 

Former  |  307  amended  In  form.  |  307  amended  by  L.  1905,  cb.  228;  L.  1910, 
ch.  540;  new  In  former  Municipal  Court  Act. 
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APPEALS. 

Section  154.  Judgments  and  orders  appealable. 

155.  Review  of  intermediate  orders. 

15S.  Time  to  appeal. 

1ST.  Notice  of  appeal 

158.  Supplying  omissions;   amendments. 

159.  Stay  of  execution  pending  appeal. 

160.  Exception  to  and  Justification  of  sureties. 

161.  Settlement  of  case  and  return  on  appeal. 

162.  Death  of  party. 

163.  Remittitur  and  return  of  papers. 

§  164.  Judgment*  and  orders  appealable. — A  party  aggrieved  may  ap- 
peal to  the  supreme  court,  except  when  the  judgment  or  order  or  final 
order  was  rendered  or  made  upon  his  default  from 

1.  A  judgment  in  an  action ; 

2.  A  final  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial ; 

4.  An  order  granting  or  denying  a  motion  to  open  &  default  and  to 
vacate  a  judgment  entered  thereon ; 

5.  An  order  granting  or  denying  a  motion  to  vacate  a  judgment  or  a 
final  order  upon  the  ground  that  the  judgment  was  rendered  or  the  final 
order  made  without  service  of  summons  or  process ; 

6.  An  order  granting  or  denying  a  motion  to  discharge  a  defendant 
from  arrest,  or  an  order  granting  or  denying  a  motion  to  vacate  or  modify 
a  warrant  of  attachment  or  a  requisition  to  replevy  or  a  warrant  of  seizure ; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a  pleading 
as  prescribed  in  sections  eighty-eight  and  eighty-nine  of  this  act,  provided 
that  leave  to  appeal  be  granted  either  by  the  justice  who  made  the  order 
or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 

Partly  new,  partly  taken  from  former  If  257,  310  and  from  Code  of  Civ.  Pro., 
%i  1294,  1347.  |  257  amended  by  L.  1910,  ch.  53S;  new  In  former  Municipal  Court 
Act.  fi  310  amended  by  L.  1907,  cb.  664;  L.  1910,  cb.  53S;  L.  1913,  cb.  3S6;  orig- 
inally revised  from  L.  1901,  cb.  466,  f  1377.  Provisions  in  former  1  310  relating 
to  the  appellate  term,  its  clerk  and  attendants,  omitted  and  embraced  in  proposed 
amendments  to  the  Code  of  Civil  Procedure  and  the  Judiciary  Law  (see  Appendix) ; 
parts  relating  to  Judgment  on  appeal  omitted  because  covered  by  Code  of  Civ.  Pro., 
|  1317;  parts  transferred  to  M  155,  156. 

§  159.  Review  of  intermediate  orders. — An  appeal  taken  from  a  judg- 
ment or  final  order  brings  up  for  review  an  intermediate  order  which  is 
specified  in  the  notice  of  appeal  and  necessarily  affects  the  judgment  or 
final  order  and  has  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  judgment  or  final  order  is  deemed  to  have  been 
made  in  the  action  or  special  proceeding  within  the  meaning  of  this  section. 
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Part  of  former  1  310  with  addition  based  on  Code  of  Civ.  Pro.,  1  1347.  f  310 
amended  by  L.  1907,  ch.  664;  L.  1910,  ch.  538;  L.  1913,  ch.  386;  originally  revised 
from  L.  1901,  ch.  466,  t  1377. 

§  166.  Time  to  appeal. — An  appeal  must  be  taken  within  twenty  days 
after  the  entry  of  the  judgment  or  order  or  final  order.  The  right  to  re- 
view an  intermediate  order  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  have  been  taken. 

Part  of  former  1  311  amended  In  form.  I  311  amended  by  L.  1904,  ch.  698; 
h.  190S,  ch.  22;  originally  revised  from  Code  of  Civ.  Pro.,  f  3046.  The  part  of 
former  |  311  relating  to  appeals  from  Judgments  rendered  without  service  of  proc- 
ess has  been  omitted. 

§  157.  Notice  of  appeal. — An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  in  the  district  where  the  judgment,  order  or  final  order  is  en- 
tered, a  written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his 
attorney,  and  the  clerk  shall  give  notice  thereof  to  the  respondent  or  his 
attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  t  311  amended.  I  311  amended  by  L.  1904,  ch.  598;  L.  190S, 
ch.  32;  originally  revised  from  Code  of  Civ.  Pro.,  |  3046.  Practice  changed.  De- 
posit of  costs  abolished.  Section  supersedes  former  1  312  relating  to  service  of 
notice  of  appeal. 

§  108.  Supplying  omissions;  amendments.— Defects  or  omissions  in  the 
proceedings  necessary  to  perfect  an  appeal  or  to  stay  execution  of  the  judg- 
ment, final  order  or  order  appealed  from  may  be  supplied,  or  amendment 
of  such  proceedings  may  be  granted,  by  the  appellate  court  in  like  manner 
as  though  the  appeal  were  taken  from  a  judgment,  final  order  or  order  of 
the  supreme  court. 

Supersedes  former  f  313  and  adopts  Code  of  Civ.  Pro.,  8  1303. 

§  159.  Stay  of  execution  pending  appeal, — 1.  The  appellant  may  stay 
execution  by  filing  with  the  clerk  and  serving,  as  hereinafter  provided,  a 
written  undertaking  executed  by  one  or  more  sureties  approved  by  a  jus- 
tice of  the  court,  to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment 
is  rendered  against  the  appellant  in  the  appellate  court  and  an  execution 
issued  thereon  is  returned  wholly  or  partly  unsatisfied,  the  sureties  will 
pay  the  amount  of  the  judgment  or  the  portion  thereof  remaining  unsatis- 
fied, not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount  of  the  judg- 
ment ;  or,  if  the  judgment  is  for  the  recovery  of  a  chattel,  that  the  sureties 
will  pay  the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
any,  awarded  by  the  judgment.  If  execution  has  been  issued,  the  service 
upon  the  sheriff  or  marshal  of  a  copy  of  the  undertaking,  certified  by  the 
clerk  or  accompanied  by  an  affidavit  showing  that  it  is  a  copy  thereof  and 
that  the  original  has  been  duly  filed,  stays  further  proceedings  under  the 
execution,  subject  to  the  provisions  of  the  section  next  following. 

2.    In  lieu  of  an  undertaking,  the  appellant  may  stay  execution  by  de- 
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positing  with  the  clerk  a  sum  of  money  equal  to  the  amount  of  the  judg- 
ment, with  interest  thereon  for  one  year,  and  fifty  dollars  in  addition. 

Former  |  314  amended;  last  sentence  of  former  |  316  added  and  first  sentence 
thereof  omitted  as  unnecessary.  ||  314,  816  originally  revised  from  Code  of  ClT. 
Pro.,  f|  3050,  3061.    SubdlTlslon  2  Is  new.    See  Code  of  C1t.  Pro.,  ||  1306,  1311. 

§  160.  Exception  to  and  justification  of  inretiei. — The  respondent  or 
his  attorney  may,  within  five  days  after  notice  by  the  clerk  of  the  filing  of 
the  undertaking,  serve  upon  the  appellant  or  his  attorney  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  five  days  there- 
after, the  sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  effect, 
must  justify  on  at  least  three  days'  notice,  before  the  court  in  the  district 
in  which  the  judgment  was  rendered.  The  court  must  endorse  upon  the 
undertaking  or  a  copy  thereof  its  allowance  or  rejection  of  the  sureties. 
If  the  sureties  fail  or  refuse  to  justify  after  service  of  the  notice  of  excep- 
tion, the  respondent  may  proceed  as  if  no  undertaking  had  been  executed. 

Former  f  315  amended  so  as  to  avoid  the  rale  that  when  the  sureties  fall  to 
Justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn.  |  316 
originally  revised  from  Code  of  Civ.  Pro.,  |  1335.  Manning  v.  Gould,  90  N.  Y.  476; 
Zwecker  v.  Levlne,  135  App.  Dlv.  432. 

§  161.  Settlement  of  case  and  return  on  appeal. — 1.  When  an  appeal 
has  been  taken  as  herein  prescribed,  the  stenographer's  original  transcript 
of  minutes  must  be  furnished  to  the  clerk  within  ten  days  after  the  fees 
therefor  have  been  paid.  Immediately  upon  receiving  such  minutes  the 
clerk  shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney.  The  appel- 
lant or  his  attorney  shall  then  procure  the  case  to  be  settled  on  a  written 
notice  of  at  least  three  days  to  the  clerk  and  to  the  attorney  for  the  re- 
spondent or  to  the  respondent  if  he  has  not  appeared  by  attorney,  return- 
able before  the  justice  who  tried  the  case.  The  clerk  must  thereupon  make 
a  return  to  the  appellate  court,  which  must  contain  the  summons  or  precept, 
pleadings,  evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion  of  the  court, 
if  any,  and  the  notice  of  appeal.  The  justice  before  whom  the  case  was 
tried  shall  within  five  days  from  the  date  of  the  submission  to  him  of  the 
case  on  appeal,  settle  the  case  and  endorse  his  settlement  on  the  return. 
The  clerk  must  thereupon  cause  the  return  to  be  filed  with  the  clerk  of  the 
appellate  court.  After  a  justice  is  out  of  office  he  may  settle  the  case  in 
any  action  or  proceeding  tried  before  him  and  may  be  compelled  by  the 
appellate  court  so  to  do. 

2.  Where  no  testimony  was  taken  and  a  settlement  of  a  case  is  not  re- 
quired, the  return  shall  be  made  by  the  clerk  forthwith  upon  filing  the 
notice  of  appeal.  Such  return  shall  contain  the  judgment,  order  or  final 
order  appealed  from  and  all  the  original  papers  upon  which  the  judgment, 
order  or  final  order  was  rendered  or  made,  duly  authenticated  by  the  cer- 
tificate of  the  clerk  having  the  custody  thereof,  or  copies  thereof  duly  certi- 
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Bed  by  snch  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the  court, 
if  any,  and  the  notice  of  appeal. 

3.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion  for  a 
oew  trial,  upon  the  ground  of  fraud  or  newly  discovered  evidence,  the  ste- 
nographer's minutes  of  the  trial  shall  be  included  in  the  return  of  the  clerk 
and  the  provisions  of  subdivision  one  of  this  section  shall  apply  to  such  an 
appeal. 

Supersedes  former  ||  317-319.  Justice  required  to  settle  the  case  only.  Sub- 
division 2  Is  Intended  to  adopt  and  extend  the  practice  established  by  Guttenbergh 
r.  Qenovese,  121  N.  Y.  Bupp.  612. 

§  162.  Death,  of  party. — When  a  party  dies  before  an  appeal  has  been 
taken,  or  when  a  party  to  an  appeal  dies  before  the  appeal  is  heard,  the 
proceedings  after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the  proper 
representative  of  the  decedent  as  a  party  may  be  made  on  application  by 
the  survivor  or  by  such  representative,  on  notice. 

Supersedes  former  II  320-322.    See  Code  of  Civ.  Fro.,  ||  1297-1299, 

§  163.  Remittitur  and  return  of  papers. — The  judgment  or  order  of  the 
appellate  court  must  be  remitted  for  enforcement  to  the  court  below;  and 
the  clerk  of  the  appellate  court  shall  return  to  the  clerk  of  the  court  in  the 
district  from  which  the  appeal  was  taken,  all  the  papers  upon  which  the 
appeal  was  heard. 

Former  I  327  amended  in  form.  |  327  new  In  former  Municipal  Court  Act  See 
Code  of  Civ.  Pro.,  II  194,  3194. 

Koto  to  Title  IX.-  -The  following  former  sections  of  the  act  have  been  omitted: 
I  323  because  It  relates  to  the  power  of  tbe  Supreme  Court  and  Is  substantially 
covered  by  Code  of  Civ.  Pro.,  |  1323;  ||  324,  325,  because  tbey  relate  to  the  powers 
and  duties  of  tbe  Supreme  Court;  |  326,  because  covered  by  Code  Civ.  Pro.,  |  1317, 

TITLE  X. 

COSTS   AMD  FEES. 

Section  164.  Sums  allowed. 

16G.  No  costs  on  plea  of  bankruptcy. 

166.  When  defendant  entitled  to  Increased  costs. 

167.  Costs  allowed  by  court 

168.  Costs  In  action  by  working  woman. 

169.  Taxation  of  costs  and  disbursements. 

170.  Disbursements  allowable. 

171.  Review  of  taxation. 

172.  Costs  upon  appeal;  amount 

173.  Fees  payable  to  the  clerk. 

174.  Employee's  action;  no  fees. 

175.  No  fees  or  costs  In  state  and  city  actions. 

176.  Witnesses'  fees. 

177.  Stenographer's  fees. 

178.  Marshal's  fees. 
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I  164.  Costs  and  feeu.  L.  1915.  CD.  ITL 

§  164.  Sums  allowed. — Id  all  actions  there  shall  be  allowed  to  the  pre- 
vailing party,  if  he  shall  have  shown  that  he  has  appeared  by  attorney,  the 
following  sums  as  costs : 

1.  To  the  plaintiff.  Where,  upon  issue  joined  and  after  trial,  the  plain- 
tiff recovers  judgment:  For  fifty  dollars  and  under  one  hundred  dollars, 
ten  dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars,  fifteen 
dollars ;  for  every  additional  one  hundred  dollars  or  fractional  part  thereof, 
five  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interposes  a  counterclaim  in  ex- 
cess of  plaintiff's  claim  and  the  plaintiff  recovers  judgment,  costs  shall  be 
allowed  on  the  amount  of  the  counterclaim  at  the  same  rate  as  if  it  were 
the  amount  of  the  plaintiff's  recovery.  If  the  counterclaim  is  less  than 
the  plaintiff's  claim,  costs  shall  be  governed  by  plaintiff's  recovery. 

3.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon  the 
defendant's  failure  to  answer,  costs  shall  be  allowed  at  one-half  of  the 
rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendant  served  with  the 
summons  by  a  person  other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.  Upon  settlement  after  service  of  summons  and  be- 
fore trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates  prescribed  in  sub- 
division three  of  this  section,  determined  by  the  amount  of  the  settlement 

6.  To  the  plaintiff.  Upon  settlement  during  or  after  trial  and  before 
entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the  rates  prescribed 
in  subdivision  one  of  this  section,  determined  by  the  amount  of  the  settle- 
ment. 

7.  To  the  defendant.  Where  the  defendant  recovers  judgment  after 
trial,  costs  shall  be  awarded  to  him  at  the  rates  prescribed  in  subdivision 
one  of  this  section,  based  on  the  plaintiff's  demand  in  the  summons,  but  if 
the  defendant  recovers  judgment  in  excess  of  the  amount  claimed  by  the 
plaintiff  in  the  summons,  costs  shall  be  based  on  the  amount  of  the  recovery 
of  the  defendant. 

8.  To  the  defendant.  Where  the  defendant  recovers  judgment  on  the 
plaintiff's  failure  to  appear,  costs  to  be  awarded  to  the  defendant  shall  be 
one-half  of  those  provided  in  subdivision  seven  of  this  section. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before  trial, 
costs  to  be  awarded  to  the  defendant  shall  be  the  same  as  those  provided  in 
subdivision  eight  of  this  section ;  and  where  the  plaintiff  discontinues  dur- 
ing the  trial  such  costs  shall  be  the  same  as  those  provided  in  subdivision 
seven  of  this  section. 

10.  To  either  party.  Where  no  provision  for  costs  is  otherwise  made, 
the  court,  in  its  discretion,  may  award  a  sum  not  exceeding  ten  dollars. 

11.  If  the  action  is  for  the  recovery  of  a  chattel  or  the  foreclosure  of  a 
lien,  the  amount  of  the  costs  shall  be  governed  by  the  value  of  the  chattel 
or  the  amount  of  the  lien  as  determined  in  the  judgment  or  claimed  by  the 
adverse  party,  as  the  ease  may  be. 
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L.  1915.  ch..279.  Costs  and  fees.  If  165-169. 

12.  The  costs  provided  for  in  this  section  shall  in  no  event  exceed  the 
sum  of  seventy-five  dollars. 

Supersedes  former  S  332.  f  332  amended  by  L.  1910,  en.  538;  new  In  former 
Municipal  Court  Act  Subdivision  4  new;  wben  summons  served  by  marshal,  see 
I  170,  subd.  1. 

§  165.  No  costs  on  plea  of  bankruptcy, — Where  the  defendant  recovers 
judgment  upon  the  defense  of  bankruptcy,  he  shall  not  be  entitled  to  coats. 
Former  I  331,  subd.  4.  1  331  originally  revised  from  Code  of  Civ.  Pro.,  i  3075, 
Subd.  1  of  former  j  331  unnecessary;  subd.  2  unnecessary  because  former  I  2  Is 
omitted;  subd.  3  unnecessary  as  court  must  appoint  guardian  In  any  event  (5  26, 
subd.  3). 

§  166.  When  defendant  entitled  to  increased  costs. — The  provisions  ap- 
plicable to  increased  costs  to  a  defendant  in  the  supreme  court  shall  apply 
to  this  court,  except  that  the  costs  recoverable  shall  be  the  amounts  pre- 
scribed in  this  title  and,  in  addition,  one-half  thereof. 

Supersedes  former  g  333.    See  Code  of  Civ.  Pro.,  j  3268. 

§  167.  Costs  allowed  by  court. — The  court  may,  in  its  discretion,  in 
addition  to  the  other  terms  and  conditions  in  this  act  provided,  impose 
costs  not  exceeding  ten  dollars,  in  the  following  cases: 

1.  Upon  granting  or  denying  a  motion. 

2.  Upon  sustaining  or  overruling  an  objection  taken  to  a  pleading  as 
prescribed  in  sections  eighty-eight  and  eighty-nine  of  this  act. 

3.  Upon  allowing  an  amendment  to  a  pleading. 

4.  Upon  adjournment  of  a  trial. 

Supersedes  former  81  334-336.  Former  81  337,  33S  omitted  by  reason  of  omis- 
sion of  former  ft  2,  179-186.    Former  f  339  omitted. 

§  168.  Costs  in  action  by  working  woman. — In  an  action  brought  to 
recover  a  sura  of  money  for  wages  earned  by  a  female  employee,  or  for 
materials  furnished  by  her  in  the  course  of  her  employment  or  in  or  about 
the  subject  matter  thereof,  or  for  both,  the  plaintiff  may,  in  the  discretion 
of  the  court,  be  allowed  the  sum  of  ten  dollars  as  costs  irrespective  of  any 
other  costs  which  she  may  recover;  provided,  however,  that  if  the  amount 
of  damages  recovered  is  less  than  ten  dollars,  she  may  be  allowed  the  sum 
of  five  dollars  as  such  additional  costs, 

Former  f  340  amended  and  the  words  "other  than  a  domestic  servant"  In  the 
second  sentence  struck  out.  f  340  amended  by  L.  1912,  ch.  468;  originally  revised 
from  L.  1SS2,  cb.  410,  j  1424. 

§  169.  Taxation  of  costs  and  disbursements. — Costs,  and  in  addition 
thereto,  fees  paid  to  the  clerk  and  the  prospective  fees  of  the  county  clerk 
and  the  sheriff,  must  be  taxed  by  the  clerk  forthwith  upon  rendition  of 
judgment  and  inserted  therein.  Other  taxable  disbursements  shall  be  taxed 
by  the  clerk  on  two  days'  notice  to  be  given  by  the  party  entitled  thereto 
to  the  adverse  party.  The  clerk  shall  also  tax  costs  allowed  by  the  appel- 
late court  and  shall  enter  all  items  of  costs  and  disbursements  in  the  docket 
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||  170-173.  Costs  and  fees'.  L,  1916,  ch.  279. 

book.  All  disbursements  taxable  on  notice  most  be  verified  by  affidavit 
The  clerk  must  examine  all  items  presented  to  him  (or  taxation,  and,  before 
allowing  any  disbursements,  must  be  satisfied  that  the  items  were  neces- 
sarily incurred  or  that  the  services  for  which  they  are  charged  were  neces- 
sarily performed. 
Supersedes  former  H  341,  344. 

§  170.  Disbursements  allowable. — A  party  to  whom  costs  are  awarded 
shall  be  allowed  his  necessary  disbursements  as  follows : 

1.  All  fees  paid  to  the  clerk  or  a  marshal,  including  jury  fees. 

2.  The  legal  fees  of  witnesses. 

3.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition  or  other  paper 
recorded  or  filed  in  any  public  office,  necessarily  used  or  obtained  for  use  on 
the  trial. 

4.  The  reasonable  compensation  of  commissioners  for  taking  depositions. 

5.  Prospective  charges  for  filing  a  transcript  with  the  county  clerk  and 
the  sheriff's  fees  for  receiving  and  returning  an  execution. 

6.  Such  other  reasonable  and  necessary  expenses  as  are  prescribed  by 
law  or  taxable  by  express  provision  of  law. 

New.  Former  f  330  amplified.  |  330  amended  by  L.  1907,  ch.  £30;  originally 
revised  from  Code  of  Civ.  Pro.,  I  3074. 

§  171.  Review  of  taxation. — "Within  ten  days  the  clerk's  taxation  may 
be  reviewed  by  the  court  upon  two  days'  notice.  The  order  must  disallow 
any  items  wrongfully  included  in  the  judgment  or  add  any  items  wrong- 
fully omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  credited 
upon  any  execution  or  other  mandate  issued  to  enforce  the  judgment. 
Unless  a  motion  for  review  of  the  taxation  is  asked  for,  the  clerk's  taxation 
cannot  be  questioned  on  appeal. 

Former  |  342  amended,  f  342  new  In  former  Municipal  Court  Act;  see  Code 
of  Civ.  Pro.,  |1  3262-3266.    Taxation  now  reviewable  within  ten  days. 

§  172.  Costa  upon  appeal;  amount. — Costs  upon  an  appeal  may  be 
awarded  by  the  appellate  court  in  its  discretion,  and  if  awarded  shall  be 
as  follows : 

To  the  appellant  upon  reversal,  not  more  than  thirty  dollars. 

To  the  respondent  upon  affirmance,  not  more  than  twenty-five  dollars. 

To  either  party  upon  modification,  not  more  than  twenty-five  dollars. 

Former  |  346  amended  In  form.  5  346  originally  revised  from  Code  of  Civ.  Pro., 
I  3067.  ||  324,  345,  and  provisions  as  to  costs  In  |  310,  are  omitted  because  they 
relate  to  the  powers  of  the  Supreme  Court. 

§  173.  Fees  payable  to  the  clerk. — There  shall  be  paid  to  the  clerk  the 
following  sums  as  court  fees  in  an  action,  and  there  shall  be  no  others: 

1.  Upon  filing  summons  with  proof  of  service  thereof,  one  dollar. 

2.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  fee,  one  dollar. 

3.  On  filing  notice  of  appeal,  two  dollars. 
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f  £  177, 178.  Costs  and  fees.  L.  ISIS,  ch.  279. 

§  177.  Stenographer's  fees. — In  alt  cases  of  appeal  from  an  order,  final 
order  or  judgment,  where  a  transcript  of  the  stenographer's  minutes  of 
the  testimony  given  on  trial  or  hearing  becomes  a  necessary  part  of  the 
return  on  appeal,  the  stenographer's  fees  for  making  up  such  transcript 
shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and  shall 
be  paid  in  the  first  instance  by  the  appellant  and  be  taxable  by  him  as  a 
disbursement  on  the  appeal. 

Former  J  353  amended  in  form.  I  363  originally  revised  from  Greater  New  York 
Charter,  8  1367. 

§  178.     Marshals'  fees. — Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to  replevy, 
warrant  of  seizure  or  warrant  of  attachment,  on  each  defendant  served, 
one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other  than 
the  defendant  and  for  the  making  of  an  inventory  of  the  property  at- 
tached, fifty  cents. 

For  levying  an  execution  or  selling  under  an  attachment,  five  cents  for 
every  dollar  collected  to  the  amount  of  one  hundred  dollars,  and  two  and 
a  half  cents  for  every  dollar  collected  over  one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an  order  of 
arrest,  requisition  to  replevy,  warrant  of  seizure,  warrant  of  attachment 
or  execution,  six  cents,  to  be  computed  from  the  clerk's  office  of  the  court 
out  of  which  the  mandate  was  issued  to  the  place  where  it  was  executed; 

For  accompanying  a  party  to  obtain  security  ordered  by  the  court,  one 
dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest,  execution 
or  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  subpoena,  fifty  cents; 

For  every  levy  actually  made  by  virtue  of  an  execution,  one  dollar; 

For  executing  a  warrant  in  a  summary  proceeding  to  recover  possession 
of  real  property,  one  dollar,  and  the  same  fees  for  traveling  to  execute 
the  same  as  are  herein  allowed  for  executing  other  mandates ; 

For  advertising  for  sale  any  property  by  virtue  of  an  execution,  one 
dollar ; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perform  all  other  services  required  of  them  by 
law,  without  any  fees  or  compensation,  and  no  other  fees,  charges,  or 
compensation  shall  be  allowed  to,  demanded  or  charged  by  them. 

Former  ft  354  revised  and  amended,  f  354  originally  revised  from  L.  1882,  ch. 
410.  t  1710.    Former  gg  355,  356  are  omitted. 
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5.  oh.  279.  Definitions;   construction  and  effect. 


DEFTHITIOHB;    C0X8T2.TTCTX0H   AHD   EFFECT  OF  ACT. 

Section  179.  Definitions. 

ISO.  Presumption  of  regularity. 

181.  Saving  clause. 

182.  Construction. 

1S3.  Sections  of  code  not  applicable. 

184.  Laws  repealed. 

185.  Short  title  of  act 
18fi.  When  to  take  effect 

§  179.  Definitions. — The  following  words  used  in  this  act  shall  have 
the  meaning  attached  to  them  in  this  section,  unless  otherwise  apparent 
in  the  context: 

1.  The  word  "attorney"  means  a  duly  licensed  attorney  of  the  supreme 
court  of  this  state. 

2.  The  word  "district"  means  a  district  of  the  municipal  court  of  the 
city  of  New  York. 

3.  The  word  "clerk"  means  the  clerk,  deputy  clerk  or  assistant  clerk 
or  their  successors. 

4.  The  word  "rules"  means  the  rules  duly  adopted  by  the  board  of 
justices. 

Former  |  360  amended.  |  360  amended  by  L.  1907.  ch.  603;  originally  revised 
from  L.  1882,  cb.  410,  t  1437.    Host  of  It  covered  by  General  Construction  Law. 

§  180.  Presumption  of  regularity. — The  provisions  of  this  act  shall  be 
liberally  construed  in  furtherance  of  justice.  The  presumption  of  regu- 
larity shall  attach  to  the  proceedings,  judgments,  orders  and  final  orders 
of  this  court,  and  every  fair  intendment  shall  be  made  in  favor  of  its 
jurisdiction. 

§  181.    Saving  clause. — This  act  shall  not  be  retroactive  nor  shall  it 
create  a  vacancy  in  any  office  or  employment. 
/tormer  (  361  amended,    i  361  originally  revised  from  L.  1882,  cb.  410,  f  2143 

jT^r   General  Construction  Law,  H  93,  94. 

§     182.     Construction. — A  reference,  in  laws  not  repealed,  to  provisions 
<?f     law  incorporated  into  this  act  and  repealed,  shall  be  constructed  as 
applying  to  the  provisions   so   incorporated.     In  the  term   "hereinafter 
Prescribed,"  or  words  equivalent  thereto,  used  in  sections  of  the  Greater 
"ew  York  charter  relating  to  this  court,  which  are  unrepealed,  the  refer- 
ence shall  be  deemed  to  extend  to  this  act. 

Cornier  i  362  amended.     See  General  Construction  Law,  i  95. 

%  183.  Sections  of  the  code  not  applicable. — The  provisions  of  sections 
ftirty-two  hundred   and  seven  to  thirty-two  hundred  and   fourteen,   in- 
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1(184-186.  Schedule  of  laws  repealed.  L.  IBIS,  ch.  ITS. 

elusive,  and  section  thirty-two  hundred  and  eighteen,  of  the  code  of  civil 
procedure,  shall  not  apply  to  actions  or  proceedings  in  this  court 
Former  I  363  amended  to  Include  Code  of  Civ.  Pro.,  I  8118. 

§  184.  Laws  repealed. — The  laws  or  parts  thereof  specified  in  the  sched- 
ule hereto  annexed  and  all  acts  amendatory  thereof  or  supplemental 
thereto,  in  force  when  this  act  takes  effect,  are  hereby  repealed. 

Former  |  364.    See  General  Construction  Lav,  f  90. 

6,  185.    Short  title  of  sot.— The  short  title  of  this  act  shall  he  the  New 
York  city  municipal  court  code. 
Former  |  365  amended. 

§  186.    When  to  take  effect. — This  act  shall  take  effect  on  the  first  daj 
of  September,  nineteen  hundred  and  fifteen. 
Former  |  366  amended. 

SCHEDULE  OP  LAWS  REPEALED. 
Laws  of                    Chapter                    Section 

1902 580 All 

1903 144 All 

1903 156 All 

1903 282 All 

1903 431 All 

1904 93 AU 

1904 264 AU 

1904 598 All 

1904 625 All 

1904 682 AU 

1904 735 All 

1905 73 AU 

1905 228 AU 

1905 613 All 

1906 214 All 

1907 220 All 

1907 304 AU 

1907 425 All 

1907 451 All 

1907 603 AU 

1907 664 AU 

1908 22 All 

1908 431 All 

1908 495 AU 

1909 468 All 

1910 153 All 

1910 ..: 401 AU 


NOTARIES  PUBLIC. 

L.  1915,  ch.  W.  Acts  legalized. 

Laws  of                    Chapter  Section 

1910 538 All 

1910 539 All 

1910 540 All 

1910 541 All 

1910 542 AH 

1911 73 All 

1912 468 All 

1913 386 All 

1913 690 All 

1913 692 All 

THE  MUNICIPAL  COURT  CODE 
OP  THE  GREATER  NEW  YORK  CHARTER. 


Section 

Section 

Sectior 

1350 

1357 

1351 

1358 

1374 

1352 

1359 

1378 

1353 

1360 

1354 

1361 

1384 

1355 

1362 

1425 

1356 

1363 

1427 

H0TAKIES  PUBLIC. 

L  191S,  oh.  99. — An  act  to  legallso  tad  oonfirm  the  official  act*  of  notariei  public 
ud  oommlHtonen  of  doeda.     (In  effect  Mch.  19,  1915.) 

Section  1.  The  official  acts  of  every  person  aa  notary  public  or  com- 
missioner of  deeds  within  the  state  of  New  York,  heretofore  commissioned 
as  such,  which  acts  have  been  performed  since  the  first  day  of  March, 
nineteen  hundred  and  fourteen,  so  far  as  such  acts  may  be  affected,  im- 
paired or  questioned  by  reason  of  chance  of  residence  made  after  ap- 
pointment, or  by  reason  of  misnomer  or  misspelling  of  name  or  other  er- 
rors made  in  the  appointment  or  commission  of  said  notary  public  or  com- 
missioner of  deeds,  or  by  reason  of  omission  or  failure  to  take  the  pre- 
scribed oath  of  office  within  the  time  required  by  law,  or  by  reason  of 
snch  persona  being  under  the  age  of  twenty-one  years,  or  by  reason  of  the 
expiration  of  the  term  of  office  of  such  notaries  public  or  commissioners 
of  deeds,  or  by  reason  of  failure  of  a  notary  public  to  file  a  certificate  of 
appointment  and  official  oath  aa  snch  notary  in  a  county  other  than 
the  county  in  which  such  appointment  was  made  and  the  certificate  of 
snch  appointment  was  duly  filed,  where  such  notary  public  or  commis- 
sioner of  deeds  has  acted  in  good  faith,  upon  payment  being  made  by 
snch  notary  public  or  commissioner  of  deeds  of  the  legal  fees  for  holding 
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OATHS— PALISADES. 


§  2. 


Powers  of  Palisades  commissioners. 


L.  1915,  ch.  562. 


such  office  or  filing  such  certificate,  are  hereby  legalized  and  confirmed 
and  made  effectual  and  valid,  as  the  official  acts  of  a  notary  public  or 
commissioner  of  deeds  legally  qualified  to  perform  the  same,  as  fully  as  if 
neither  of  the  various  errors,  omissions,  matters  and  conditions  herein- 
above enumerated  has  occurred  or  existed. 

§  2.  Nothing  in  this  act  contained  shall  affect  any  action  or  proceed- 
ing pending  at  the  time  this  act  takes  effect. 

OATHS. 

Code  of  Civil  Procedure. 

§  842.  Before  whom  oaths  and  affidavits  may  be  taken. — An  oath  or 
affidavit,  required  or  authorized  by  law,  except  an  oath  to  a  juror  or  a 
witness  upon  a  trial,  an  oath  of  office,  and  an  oath  or  acknowledgment 
required  by  law  to  be  taken  before  a  particular  officer,  may  be  taken 
before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk,  of  a  court,  a 
notary  public,  mayor,  justice  of  the  peace,  a  city  magistrate  of  any  of 
the  cities  of  this  state,  or  police  justice  thereof,  surrogate,  special  county 
judge,  special  surrogate,  county  clerk,  deputy  county  clerk,  special  deputy 
county  clerk,  or  commissioner  of  deeds,  within  the  district  in  which  the 
officer  is  authorized  to  act,  except  that  a  justice  of  the  peace  may  take 
such  oath  or  affidavit  anywhere  in  the  county  containing  the  town  or  city 
in  which  he  is  authorized  to  act ;  and  when  certified  by  the  officer,  to  have 
been  taken  before  him,  may  be  used  in  any  court,  or  before  any  officer 
or  other  person.     (Amended  by  L.  1915,  ch.  146,  in  effect  Sept.  1,  1915.) 

OSWEGO  COUNTY. 

County  court  stenographer;  Judiciary  L.,  §§  197,  319;  County  L.,  §  12,  subd.  24 


PALISADES. 

L.  1900,  ch.  170  (B.,  C.  &  G.'s  Consol.  Laws,  p.  3732),  §  2,  amended  by 
L.  1915,  ch.  562,  as  follows: 

§  2.  Such  board  of  commissioners,  and  their  successors,  are  hereby 
created  a  body  politic,  with  power  to  sue  and  be  sued,  to  use  a  common 
seal,  and  to  make  and  adopt  by-laws  to  regulate  its  proceedings.  Such 
board  shall  annually  choose  from  among  its  members  a  president,  a  vice- 
president,  treasurer  and  secretary  and  appoint  such  other  officers  and  such 
other  employees,  including  patrolmen,  as  it  may  deem  necessary  to  carry 
out  the  purpose  of  this  act,  and  may  employ  counsel.  The  patrolmen  so 
appointed  shall  be  provided  with  uniforms  by  the  board  of  commissioners 
and  shall  have,  within  the  limits  of  the  property  of  the  Palisades  inter- 
state park,  all  of  the  powers,  duties  and  liabilities  of  constables  of  towns 
in  the  execution  of  criminal  process;  and  criminal  process  issued  by  a 
police  justice  or  magistrate  of  a  village  comprising  or  containing  territory 
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included  in  such  park  may  be  directed  to  and  executed  by  any  such  patrol- 
man, notwithstanding  the  provisions  of  any  local  or  special  act  relating  to 
any  such  village.  The  board  of  commissioners  may  also  determine  the 
duties  and  compensation  of  such  appointees  and  remove  them  at  pleas- 
ure, and  make  all  reasonable  rules  and  regulations  respecting  the  same. 
The  board  of  commissioners  may  also  erect  and  operate  elevators  and 
escalators  at  such  places  in  the  park  as  the  board  may  deem  necessary  or 
expedient  and  may  provide  and  operate  such  other  facilities  for  the  use 
and  enjoyment  of  such  park  by  the  public  and  for  increasing  the  accessi- 
bility to  the  park  of  such  public  as  the  board  may  deem  to  be  necessary 
or  expedient,  and  the  said  board  may  also  provide,  at  its  discretion,  by 
a  proper  rule  or  regulation,  for  the  terms  upon  which,  and  the  manner 
in  which,  all  such  facilities  may  be  used.  Such  board  shall  have  and 
maintain  a  suitable  office,  where  its  maps,  plans,  documents,  records  and 
accounts  shall  be  kept,  subject  to  public  inspection,  at  such  times  and 
under  such  reasonable  regulations  as  the  board  shall  determine. 
(Amended  by  L.  1914,  ch.  15  and  L.  1915,  ch.  562,  in  effect  May  10,  1915.) 
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PENAL  LAW. 

(L.  1909,  ch.  88.) 

§  43.    Penalty  for  acts  for  which  no  punishment  is  expressly  prescribed. 

Indictment  for  speaking  defamatory  words  of  and  concerning  complainant  at  t 
public  meeting;  erroneous  charge. — An  indictment  under  this  section  charged  that 
the  defendant  at  a  public  meeting  spoke  three  Polish  words  of  and  concerning  the 
complainant,  signifying  in  English  "She  is  a  whore,"  and  that  he  thereby  openly 
outraged  public  decency  against  the  form  of  the  statute  in  such  case  made  and 
provided.  It  was  held,  that  the  indictment  did  not  state  facts  constituting  a 
crime;  and  that  the  court  erroneously  instructed  the  Jury  that  "if  the  defendant 
uttered  those  words  that  I  have  named  to  you  at  the  time  and  place  in  question, 
and  under  the  circumstances  then  prevailing,  it  being  a  public  building,  which 
was  more  or  less  thronged  with  people  composed  of  both  sexes,  I  instruct  you,  as 
a  matter  of  law,  that  if  he  did  utter  those  words,  he  was  guilty  of  the  crime  as 
to  which  he  stands  charged."    People  v.  Tylkoff  (1914),  212  N.  T.  197. 


§  102.    Punishment  for  adultery. 

Evidence  insufficient  to  sustain  conviction. 
Div.  182,  147  N.  Y.  Supp.  748. 


People  v.  McCoy   (1914),  162  App. 


§  242.    Assault  in  second  degree. 

Subd.  3;  proof. — A  defendant  cannot  be  convicted  of  assault  in  the  second  degree, 
under  subdivision  3  of  this  section,  where  the  proof  is  that,  having  no  weapon, 
he  merely  struck  the  complainant  without  wounding  him,  or  causing  blood  to 
flow,  or  breaking  the  skin,  or  causing  any  injury,  or  that  severe  pain  was  inflicted, 
etc.  Proof  that  the  defendant  wounded  or  inflicted  grievous  bodily  harm  upon 
another  was  necessary  to  a  conviction.  People  v.  Fein  (1914),  162  App.  Div.  765, 
147  N.  Y.  Supp.  966. 

§  280.    Corporations  not  to  practice  law. 

Contracts  between  corporation  and  attorney;  when  in  contravention  of  publio 
policy;  accounting. — By  a  written  contract  plaintiff,  a  corporation,  employed  de- 
fendant to  appear  as  the  attorney  of  record  for  various  property  owners  with 
whom  plaintiff  had  made  contracts  to  take  whatever  proceedings  were  necessary  in 
their  behalf  to  obtain  an  award  or  compensation  for  the  taking  of  their  property 
by  the  city  of  New  York  for  the  use  of  its  water  supply,  and  defendant  was  to 
receive  for  his  services  whatever  allowances  were  made  for  counsel  fees  and  costs 
by  the  condemnation  commissioners  and  was  required  to  collect  for  plaintiff  such 
percentage  of  the  award  as  its  contract  with  the  property  owners  provided  for,  and 
was  further  required  to  pay  all  the  expenses  proper  and  necessary  for  the  prepara- 
tion for  trial  of  said  proceedings  and  the  collection  of  the  awards,  including  ex- 
penses for  witnesses,  and  was  also  required  to  file  with  the  proper  officers  a  notice 
of  his  lien  as  attorney  for  the  property  owners  for  the  amount  due  for  legal  serv- 
ices and  not  to  cancel  said  lien  until  the  plaintiff  company's  fees  were  paid.  In 
an  action  for  an  accounting,  it  was  held,  that  both  the  agreement  between  plaintiff 
and  defendant  and  plaintiff's  agreements  with  the  property  owners  were  in  contra- 
vention of  public  policy  and  in  violation  of  section  280  of  the  Penal  Law.  United 
States  Title  Guaranty  Co.  v.  Brown  (1914),  86  Misc.  287,  149  N.  Y.  Supp.  186. 

What  constitute  legal  services:  membership  corporation  no  right  to  represent 
creditor  in  bankruptcy  proceeding. — A  membership  corporation  organized  as  a 
Board  of  Trade  "for  purposes  other  than  pecuniary  profit"  has  not  the  right 
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to  represent  a  creditor  in  a  bankruptcy  proceeding,  or  to  appear  on  behalf  of  a 
creditor  in  the  matter  of  a  general  assignment  for  the  benefit  of  creditors,  or  to 
do  the  things  pertaining  to  the  prosecution  of  the  creditor's  claim,  or  protection 
of  his  interest  in  such  proceeding,  making  a  charge  therefor;  such  services  con- 
stitute legal  services  and  are  prohibited  by  this  section.  Meisel  ft  Co.  v.  National 
Jewelers  Board  of  Trade  (1915),  90  Misc.  19,  152  N.  Y.  Supp.  913. 

Contract  by  corporation  to  undertake  legal  proceedings  for  othen;  duty  of  at- 
torney employed  by  said  corporation  to  account;  liability  of  attorney  at  agent. — 
A  corporation  which  has  made  contracts  with  third  persons  to  undertake  legal 
proceedings  on  their  behalf,  in  violation  of  this  section,  and  has  retained  an 
attorney  and  counselor  at  law  to  conduct  such  proceedings,  may  compel  the  at- 
torney to  account  for  moneys  in  his  possession,  upon  the  ground  of  public  policy, 
and  in  order  to  uphold  the  principle  that  a  member  of  the  bar  cannot  invoke  a 
violation  of  law  in  which  he  has  participated  for  the  purpose  of  retaining 
moneys  received  by  him  in  his  professional  capacity  which  he  agreed  another 
should  have.  The  attorney,  having  received  moneys  as  the  agent  of  the  cor- 
poration, cannot  be  relieved  from  his  liability  to  account  upon  the  ground  that 
the  contract  between  the  corporation  and  the  third  parties  was  illegal.  The 
corporation  is  liable  to  the  exclusive  punishment  prescribed  by  this  section. 
United  States  Title  Guaranty  Co.  v.  Brown  (1915),  166  App.  Div.  688,  152  N.  T. 
Supp.  470. 

§  290.  Misconduct  of  officers,  directors,  trustees  or  employees  of  bank- 
ing corporations. 

Withdrawal  of  deposits  prior  to  time  apeoifled  for  their  payment. — Banks  and 
trust  companies  may  accept  deposits  made  upon  condition  that  notice  in  writing 
may  be  required  a  specified  number  of  days  before  withdrawal.  Such  deposits 
may  with  the  consent  of  the  bank  or  trust  company  be  withdrawn  without  notice. 
Such  action  is  not  in  violation  of  section  290  of  the  Penal  Law  unless  it  is  made 
pursuant  to  an  agreement  to  that  effect  made  at  or  before  the  time  of  deposit. 
Rept  of  Atty.  Genl.,  July  9,  1914. 

§  341.    Exceptions. — The  last  section  does  not  extend: 

1.  To  a  person  whose  former  husband  or  wife,  has  been  absent  for 
five  years  successively  then  last  past,  without  being  known  to  him  or  her 
within  that  time  to  be  living,  and  believed  by  him  or  her  to  be  dead ;  or 

2.  To  a  person  whose  former  marriage  has  been  pronounced  void  or 
annulled,  or  dissolved,  by  the  judgment  of  a  court  of  competent  juris- 
diction, for  a  cause  other  than  his  or  her  adultery ;  or, 

3.  To  a  person  who,  being  divorced  for  his  or  her  adultery,  may  be 
permitted  to  marry  again  under  the  provisions  of  section  eight  of  the 
domestic  relations  law;  or 

4.  To  a  person  whose  former  husband  or  wife  has  been  sentenced  to 
imprisonment  for  life.  (Amended  by  L.  1915,  ch.  364,  in  effect  Apr.  26, 
1915.) 

§  378.    Bribing  certain  public  officers. 

Construction. — This  section  should  be  so  construed  as  to  provide  that  it  is  a 
crime  to  offer  or  give  a  bribe  to  a  person  executing  any  of  the  functions  of  a  public 
office  other  than  an  officer  or  person  executing  the  functions  of  a  public  office  men- 
tioned in  the  articles  and  sections  enumerated  therein.  People  v.  Salomon  (1914), 
212  N.  Y.  446. 
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Person  exercising  "the  functions  of  a  public  office";  employee  of  district  attor- 
ney.— Where  after  forfeiture  of  a  recognizance  and  entry  of  judgment  thereon  a 
district  attorney  procures  an  order  for  examination  of  the  Judgment  debtor  in 
proceedings  supplementary  to  execution  and  delivers  the  same  to  an  employee  of 
his  office  for  service,  such  employee  is  a  person  exercising  "the  functions  of  a  public 
office"  within  the  meaning  of  section  378  of  the  Penal  Law,  and  the  defendant  is 
properly  convicted  of  an  attempt  to  commit  the  crime  of  bribery  where  it  appears 
that  he  offered  and  in  fact  paid  to  such  employee  a  consideration  to  postpone  serv- 
ice of  the  order.    People  v.  Salomon  (1914),  212  N.  Y.  446. 

An  attorney  at  law  indicted  for  bribery  of  the  medical  superintendent  of  a  State 
hospital  is  not  entitled  to  immunity  from  prosecution,  either  under  section  381  of 
the  Penal  Law,  or  under  section  3  of  article  13  of  the  State  Constitution,  because 
of  the  fact  that  when  subpoenaed  by  an  investigating  committee  appointed  under 
section  8  of  the  Executive  Law,  he  appeared  and  denied  ever  having  attempted  to 
bribe  the  superintendent  in  any  way,  and  claimed  that  the  superintendent  asked 
him  for  a  bribe,  which  he  refused  to  give.  People  v.  Anhut  (1914),  162  App.  Div. 
517,  148  N.  Y.  Supp.  7,  affd.  213  N.  Y.  (mem.). 

§  404.    Burglary  in  third  degree. 

Breaking  out  of  building  through  opening  closed  by  defendant,  not  an  element  of 
burglary. — A  person  who  enters  a  building  through  an  open  door  and  steals  prop- 
erty therein  and  leaves  by  opening  a  door  which  had  been  closed  by  himself  or 
hi 8  accomplices,  is  not  guilty  of  burglary  in  the  third  degree,  but  merely  of  larceny. 
The  breaking  out  of  a  building,  unless  through  the  opening  of  a  door  not  closed 
by  the  defendant  himself,  is  not  an  element  of  the  crime  of  burglary.  People  v. 
Toland  (1915),  165  App.  Div.  795,  151  N.  Y.  Supp.  482. 

§  421.  Untrue  and  misleading  advertisements. — If  any  person,  firm, 
corporation  or  association,  or  agent  or  employee  thereof,  with  intent  to 
sell  or  in  any  wise  dispose  of  merchandise,  real  estate,  service,  or  any- 
thing offered  by  such  person,  firm,  corporation,  or  association,  or  agent 
or  employee  thereof,  directly  or  indirectly,  to  the  public  for  sale  or  dis- 
tribution, or  with  intent  to  increase  the  consumption  thereof,  or  to  induce 
the  public  in  any  manner  to  enter  into  any  obligation  relating  thereto,  or 
to  acquire  title  thereto,  or  an  interest  therein,  knowingly  makes,  publishes, 
disseminates,  circulates,  or  places  before  the  public,  or  causes,  directly 
or  indirectly,  to  be  made,  published,  disseminated,  circulated,  or  placed 
before  the  public,  in  this  state,  in  a  newspaper,  magazine  or  other  pub- 
lication, or  in  the  form  of  a  book,  notice,  circular,  pamphlet,  letter,  hand- 
bill, poster,  bill,  sign,  placard,  card,  label,  or  tag,  or  in  any  other  way, 
an  advertisement,  announcement  or  statement  of  any  sort  regarding  mer- 
chandise, service  or  anything  so  offered  to  the  public  which  contains  any 
assertion,  representation  or  statement  of  fact  that  is  untrue,  deceptive  or 
misleading  or  that  amounts  to  an  offer  to  sell,  barter  or  exchange  real 
estate,  by  means  of  prizes,  rewards,  distinctions,  or  puzzle  methods,  such 
person,  corporation  or  association,  or  the  members  of  such  firm,  or  the 
agent  of  such  person,  corporation,  association  or  firm,  shall  be  guilty  of  a 
misdemeanor,  punishable  by  a  fine  of  not  less  than  twenty-five  dollars  nor 
more  than  one  thousand  dollars,  or  by  imprisonment  for  not  more  than 
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one  year,  or  by  both  such  fine  and  imprisonment.  (Former  § 
amended  by  L.  1911,  eft.  759,  L.  1912,  eft-.  321,  and  L.  1913,  ch, 
pealed  and  above  section  added  by  L.  1915,  ch.  569,  in  effect  Sept. 

§  436.  False  labels  and  misrepresentations  in  the  sale  of  food  pi 
A  person,  who,  with  intent  to  defraud: 

1.  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottle 
vessel,  case,  cover,  wrapper,  package,  band,  ticket,  label,  or  oth 
containing  or  covering  such  an  article,  or  with  which  such  an 
intended  to  be  sold,  or  is  sold,  any  false  description  or  other  indi 
or  respecting  the  kind,  number,  quantity,  weight  or  measure 
article,  or  any  part  thereof,  or  the  place  or  country  where  it  i 
ufactured  or  produced  or  the  quality  or  grade  of  any  such  artic 
quality  or  grade  thereof  is  required  by  law  to  be  marked,  br, 
otherwise  indicated  on  or  with  such  article;  or, 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge 
described  or  indicated  upon  any  such  package,  or  vessel  contai 
same,  or  label  thereupon,  in  any  of  the  particulars  specified;  or, 

3.  Sells  or  exposes  for  sale  any  goods  in  bulk  to  which  no 
trade-mark  shall  be  attached,  and  orally  or  otherwise  represents  i 
goods  are  the  manufacture  or  production  of  some  other  than  tl 
manufacturer  or  producer,  in  a  case  where  the  punishment 
offense  is  not  specially  provided  for  otherwise  by  statute;  or, 

4.  Sells  or  exposes  for  sale  any  meat  or  meat  preparation  an 
represents  the  same  to  be  kosher,  or  as  having  been  prepared  u 
of  a  produet  or  products  sanctioned  by  the  orthodox  Hebrew 
requirements;  or  falsely  represents  any  food  product  or  the  co 
any  package  or  container  to  be  so  constituted  and  prepared,  by  1 
permitting  to  be  inscribed  thereon  the  word  "kosher"  in  any  lani 

Is  guilty  of  a  misdemeanor.  (Amended  by  L.  1915,  ch.  233, 
Sep*.  1,  1915.) 

§  439.     Corrupt  influencing  of  agents,  employees  or  servants. 

Construction. — Section  must  be  strictly  construed.  Rosenwaaser  v.  A 
Enterprises  (191*),  88  Misc.  57,  150  N.  Y.  Supp.  561. 

Application. — Where  the  agent  of  the  lessor,  upon  the  statement  of  th> 
the  lessee  that  he  was  a  broker,  openly  paid  him  a  broker's  commissi 
gotlatlng  the  lease,  the  instrument  Is  not  void  under  section  439  of  the  I 
where  the  testimony  of  the  lessor's  agent  that  he  never  saw  the  broker  be 
nothing  about  him  and  did  not  know  that  he  was  employed  by  defend, 
denied  except  by  the  brcker.  Rosenwaaser  v.  Amusement  Enterprises 
Misc.  57,  150  N.  Y.  Supp.  561. 

§  440.  Conducting  business  under  assumed  name. — Subd.  1 
by  L.  1915,  ch.  446,  in  effect  Sept.  1,  1915,  as  follows: 

1.  No  person  or  persons  shall  hereafter  carry  on  or  conduct  oi 
business  in  this  state  under  any  assumed  name  or  under  any  dei 
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name  or  style,  corporate  or  otherwise,  other  than  the  real  name  or  names 
of  the  individual  or  individuals  conducting  or  transacting  such  business, 
unless  such  person  or  persons  shall  file  in  the  office  of  the  clerk  of  the 
county  or  counties  in  which  such  person  or  persons  conduct,  or  transact 
or  intend  to  conduct  or  transact  such  business,  a  certificate  setting  forth 
the  name  under  which  such  business  is,  or  is  to  be,  conducted  or  trans- 
acted, and  the  true  or  real  full  name  or  names  of  the  person  or  persons 
conducting  or  transacting  the  same,  with  the  post-office  address  or  ad- 
dresses of  said  person  or  persons.  Said  certificate  shall  be  executed  and 
duly  acknowledged  by  the  person  or  persons  so  conducting,  or  intending 
to  conduct  said  business.  No  person  or  persons  shall  hereafter  use,  or 
file  a  certificate  for  the  use  of,  any  family  name  or  names  or  colorable 
simulation  thereof  to  carry  on  or  conduct  or  transact  business  in  this 
state  unless  the  name,  or  one  of  the  names,  so  used  or  intended  to  be 
used  is  the  true  or  real  name  of  the  person  or  of  one  of  the  persons  con- 
ducting or  intending  to  conduct  said  business,  or  said  person  or  persons 
are  successors  in  interest  to  the  person  or  persons  theretofore  using  such 
name  or  names  to  carry  on  or  conduct  or  transact  business,  in  which  case 
the  certificate  filed  shall  so  state. 

§  442.  Provisions  when  property  is  purchased  on  credit  by  aid  of  writ* 
ten  statement  of  purchaser's  ability  to  pay. 

Constitutionality. — The  provision  of  this  section,  that  the  purchaser's  failure 
to  produce  the  books  within  a  prescribed  period  "shall  be  presumptive  evidence 
that  each  and  every  pretense  relating  to  the  purchaser's  means  or  ability  to  pay 
in  said  statement  contained  were  false  at  the  time  of  making  said  statement 
and  were  known  to  the  purchaser  to  be  false,"  is  not  unreasonable,  so  as  to  render 
the  statute  unconstitutional,  nor  does  this  statute  compel  a  party  to  testify 
against  himself.    People  ex  rel.  Woronoff  v.  Mallon  (1914),  166  App.  Div.  840. 

An  information  which  alleges  that  the  defendants  obtained  the  complainant's 
goods  on  credit;  that  they  were  shortly  afterward  adjudged  bankrupt;  that  the 
credit  for  the  price  of  the  goods  was  given  them  after  examination  by  the 
complainant  of  a  written  statement  as  to  their  financial  condition  furnished  ten 
months  before  to  commercial  agencies,  and  to  which  statements  defendants  re- 
ferred the  complainant,  "representing  that  those  statements  contained  the  true 
and  accurate  condition  of  their  business;"  that  the  statement  showed  the  busi- 
ness, to  be  in  a  solvent  condition  and  described  books  of  account  from  which 
such  statements  were  made,  and  that  the  defendants  thereafter  upon  their  failure 
to  pay  for  the  goods  were  given  notice  to  produce  the  books  referred  to  for 
inspection,  in  accordance  with  section  442  of  the  Penal  Law,  with  which  notice 
they  did  not  comply,  sufficiently  charges  the  crime  of  larceny  in  obtaining  goods 
upon  false  pretenses  as  to  the  buyer's  solvency.  People  ex  rel.  Woronoff  v. 
Mallon  (1914),  166  App.  Div.  840. 

§  463.  Wilful  injuries  to  canals. — A  person  who,  without  authority 
of  law,  wilfully  inflicts  an  injury  upon  any  of  the  canals  belonging  to  this 
state,  or  any  side-cut,  feeder,  reservoir  or  other  works  connected  with  the 
canal  system,  or  disturbs  or  injures  any  of  the  boats,  locks,  lights,  light- 
houses, beacons,  buoys,  bridges,  buildings  or  machinery  or  other  works 
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or  erections  connected  with  such  canal  system  and  in  which  the  people 
of  the  state  have  an  interest  or  without  authority,  operates  or  attempts 
to  operate  the  machinery  or  apparatus  on  or  connected  with  any  lock, 
bridge  or  dam,  or  opens  or  attempts  to  open  any  gate  for  the  passage 
of  water  through  or  from  any  such  canal,  side-cut,  feeder  or  reservoir, 
is  guilty  of  a  felony.  (Amended  by  L.  1915,  ch.  498,  in  effect  May  3, 
1915.) 

§  466.  Trespasses  on  oanal  lands. — A  person  who,  without  authority, 
cuts,  removes,  causes  to  be  removed  or  aids  in  removing  from  any  lands 
belonging  to  this  state  for  canal  purposes,  any  tree,  timber  or  growing 
hay,  or  removes  or  causes  to  be  removed  from  such  lands,  any  rock,  stone, 
sand  or  gravel  or  any  materials  found  in  natural  deposit,  or  who,  with- 
out authority,  erects,  or  enters  upon  such  land  for  the  purpose  of  erect- 
ing, any  house,  shed,  building  or  structures  of  any  kind  or  nature  on 
such  canal  lands,  is  guilty  of  a  misdemeanor.  (Added  by  L.  1915,  ch. 
491,  in  effect  May  3,  1915.) 

§  480.    Abandonment  of  children. 

Indictment;  when  motion  to  dismiss  granted. — Where,  on  the  trial  of  an  Indict- 
ment under  this  section  charging  defendant  with  abandonment  of  his  child  In 
destitute  circumstances,  It  appeared  that  defendant  contributed  to  the  support  of 
the  family,  and  defendant  goes  away,  and  the  child,  who  was  under  the  age  of 
sixteen  years,  testifies  to  an  eight-room  house  nicely  furnished  with  every  neces- 
sary convenience  and  that  she  has  had  all  the  necessary  food,  shelter  and  clothing 
she  could  ask  for  and  was  perfectly  happy,  a  motion  to  dismiss  the  indictment, 
made  at  the  close  of  the  people's  case  on  the  ground  that  it  had  not  been  shown  that 
the  child  in  question  was  in  destitute  circumstances,  will  be  granted.  People  v. 
Smith  (1914),  88  Misc.  136,  150  N.  Y.  Supp.  731. 

Inspection  of  minutes  of  grand  jury. — Where  defendant  by  indictment  was 
charged  with  the  crime  of  abandoning  his  seven-year  old  child  in  destitute  circum- 
stances, in  violation  of  this  section,  and,  upon  a  motion  to  inspect  the  minutes  of 
the  grand  jury  for  the  purpose  of  enabling  him  to  move  to  set  aside  the  indict- 
ment, there  was  no  proof  that  the  grand  jury  did  not  have  sufficient  evidence 
before  it  to  indict  nor  that  his  constitutional  rights  had  been  invaded,  the  motion 
will  be  denied.  The  fact  that  there  was  no  preliminary  hearing  before  a  magis- 
trate was  not  a  controlling  circumstance  on  the  motion.  People  v.  Jakeway  (1914), 
88  Misc.  124,  151  N.  Y.  Supp.  651. 

§  486.  Prohibited  acts;  destitute  children. — Subds.  3  and  9  amended 
by  L.  1915,  ch.  480,  in  effect  Sept.  1,  1915,  as  follows: 

3.  Living  or  having  lived  with  or  in  custody  of  a  parent  or  guardian 
who  has  been  sentenced  to  imprisonment  for  crime,  or  who  has  been  con- 
victed of  a  crime  against  the  person  of  such  child,  or  has  been  adjudged 
an  habitual  criminal;  or,  « 

9.  Whenever  any  child  is  brought  before  any  court  or  magistrate,  to 
be  dealt  with  under  any  of  the  subdivisions  of  this  section,  instead  of 
committing  such  child  to  confinement  in  any  institution,  the  court  or 
magistrate  may  place  such  child  under  the  custody  of  a  probation  or 


512 


PENAL  LAW. 


§5  491,570,580. 


Conspiracy. 


L.  1915,  ch.  480. 


parole  officer,  and  at  any  time  within  one  year  thereafter  such  court  or 
magistrate,  may  issue  a  warrant  for  such  child,  and  after  giving  such 
child  an  opportunity  to  be  heard,  may  make  the  commitment  which  could 
have  been  made  in  the  first  instance  as  aforesaid.  The  foregoing  pro- 
vision shall  not  apply  to  a  children's  court  created  by  special  enactment 
in  cities  of  the  first  class  but  this  exception  shall  not  be  construed  as  tak- 
ing away  or  limiting  any  jurisdiction  now  possessed  by  such  children's 
courts.  If  at  any  time  during  the  proceedings  it  shall  seem  to  the  mag- 
istrate that  any  child  brought  before  him  under  any  of  the  subdivisions 
of  this  section,  appears  to  be  feeble-minded,  he  may  cause  the  child  to  be 
examined  by  two  physicians  of  at  least  five  years'  experience  in  the  treat- 
ment of  mental  disease,  and  on  the  written  statement  of  the  two  examining 
physicians  that  in  their  opinion  the  child  is  feeble-minded,  he  may  com- 
mit him  to  a  public  institution  for  the  feeble-minded,  and  such  child  shall 
be  detained  therein  until  duly  discharged  by  direction  of  the  board  of 
managers  thereof. 

Commitment  of  truants. — A  male  child  under  sixteen  years  of  age  may  not  be 
lawfully  committed  to  the  State  Agricultural  and  Industrial  School  upon  a  specific 
charge  of  truancy  unless  he  be  a  poor  person.    Rept.  of  Atty.  Genl.  (1914),  p.  400. 

§  491.    Fines  to  be  paid  to  society  for  prevention  of  cruelty  to  children. 

Recovery  of  amount  of  bail. — Where  one  indicted  for  attempted  rape  of  a  child 
under  fourteen  years  of  age  furnished  cash  bail  which,  upon  the  non-appearance 
of  defendant  for  trial,  was  duly  forfeited,  the  amount  of  the  forfeit  is  not  recover- 
able under  this  section  by  an  incorporated  society  for  the  prevention  of  cruelty  to 
children  which  by  its  agents  assisted  in  procuring  evidence  which  resulted  in  the 
indictment.  Mohawk  and  Hudson  River  Humane  Society  v.  County  of  Saratoga 
(1914),  87  Misc.  53,  149  N.  Y.  Supp.  373. 

§  570.    Punishment  for  compounding  crime. 

Agreement  to  pay  forged  note,  not  enforceable. — Where  the  cashier  of  a  bank 
after  learning  from  the  indorsers  that  their  signatures  upon  two  notes  which  it 
had  discounted  were  forgeries,  and  after  stating  to  them  that  he  would  see  them 
that  evening  "in  shape  to  do  business,"  procured  a  warrant  for  the  arrest  of  the 
forger,  who  was  a  relative  of  the  indorsers,  and  together  with  the  constable  went 
to  their  residence,  and  leaving  the  constable  outside,  with  the  knowledge  of  the 
indorsers,  procured  their  signatures  to  a  memorandum  guaranteeing  the  indorse- 
ments to  be  correct  and  that  the  notes  would  be  paid  when  due,  and  then  returned 
the  warrant  to  the  justice,  stating  that  the  matter  had  been  settled,  and  the  war- 
rant and  information  were  thereupon  destroyed,  but  the  notes  were  not  paid,  the 
bank  cannot  recover  upon  the  guaranty,  because  it  must  be  held  to  have  been  made 
in  consideration  of  the  implied  promise  by  the  cashier  not  to  prosecute  the  forger 
and  is,  therefore,  illegal,  being  an  agreement  to  compound  a  crime  within  the 
meaning  of  this  section.  Catskill  National  Bank  v.  Lasher  (1915),  165  App.  Div. 
548,  151  N.  Y.  Supp.  191. 

§  580.    Definition  and  punishment  of  conspiracy. 

A  member  of  a  labor  union  has  a  legal  right  to  quit  his  job  and  a  threat  so  to 
do  is  not  the  kind  of  a  threat  referred  to  in  subdivision  5  of  this  section.  Auburn 
Draying  Co.  v.  Wardell  (1915),  89  Misc.  501,  152  N.  Y.  Supp.  475. 

Injunctions  pending  suit  are  more  of  grace  than  of  right  and  penal  statutes  are 
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meant  to  be  enforced  in  criminal  courts.  Hence,  the  fact  that  officers  of  a  union 
warn  employers  that  the  members  will  not  handle  the  work  of  customers  who  do 
not  patronize  union  shops  exclusively,  and  threaten  to  strike  if  work  is  done  for 
others,  does  not  entitle  a  non-union  shop  to  an  injunction  pendente  lite.  Gill 
Engineering  Co.  v.  Doeer  (1914),  214  Fed.  Ill,  118. 

Suit  to  restrain  boycott  against  plaintiffs'  business. — Auburn  Draying  Co.  v. 
Wardell  (1915),  89  Misc.  501,  152  N.  Y.  Supp.  475. 

Evidence. — Where,  upon  the  prosecution  of  two  defendants  for  the  crime  of  con- 
spiracy, under  this  section,  the  evidence  against  one  of  the  defendants  is  direct, 
while  against  the  other  it  is  circumstantial  only,  it  is  error  for  the  court  to  charge 
the  jury  that  if  they  believe  that  the  witnesses  told  the  truth  they  must  find  the 
defendants  guilty.  People  v.  Hamilton  (1915),  165  App.  Div.  546,  151  N.  Y. 
Supp.  125. 

Section  not  repealed  by  enactment  of  L.  1899,  ch.  690,  and  of  General  Business 
Law,  §§  340  and  341.    People  v.  Dwyer  (1915),  215  N.  Y.  46. 

See  generally,  People  v.  Sweeney  (1914),  213  N.  Y.  37,  41. 

§  584.    Witnesses'  privileges. 

Application. — The  disciplinary  proceedings  of  the  Appellate  Division  in  relation 
to  attorneys  and  counselors  at  law  are  not  a  prosecution  for,  or  a  subjecting  to, 
a  penalty  or  a  forfeiture  within  the  meaning  of  this  section.  Matter  of  Rousb 
(1914),  162  App.  Div.  496,  147  N.  Y.  Supp.  713. 

§  690.    Crime  against  nature;  sodomy. 

Conviction  for  sodomy  under  indictment  charging  murder. — Under  an  indictment 
for  murder  in  the  first  degree,  charging  in  the  first  count  that  the  defendants,  in 
the  commission  of  the  crime  of  sodomy,  committed  murder,  and  in  the  second 
count  charging  murder,  the  defendants  may  be  found  guilty  of  the  crime  of  sodomy, 
although  there  was  no  separate  count  in  the  indictment  charging  said  crime. 
Evidence  examined,  and  held,  sufficient  to  sustain  a  conviction  for  the  crime  of 
sodomy.    People  v.  Colburn  (1914),  162  App.  Div.  651,  147  N.  Y.  Supp.  689. 

§  751.  Misdemeanors  at,  or  in  connection  with,  political  caucuses,  pri- 
mary elections,  etc. 

Application. — This  section  seeks  to  prevent  corrupt  bargaining  to  induce  a  par- 
ticular voter  or  number  of  voters  to  vote  in  a  particular  manner  and  has  reference 
wholly  to  individual  action.    People  v.  Willett  (1915),  213  N.  Y.  368. 

§  770.    Testimony  on  prosecution. 

Admission,  recall  of;  rights  in  new  proceeding. — Admission  made  by  a  person 
who  gives  testimony  in  court  of  a  transaction  without  asserting  his  constitutional 
privilege  cannot  be  recalled,  but  a  person  who  is  entitled  to  the  benefit  of  the 
constitutional  provisions  is  entitled  to  that  privilege  in  each  new  and  independent 
proceeding,  and  if  compelled  to  testify  in  another  proceeding,  the  statute  expressly 
provides  for  immunity.    People  v.  Cassidy  (1915),  213  N.  Y.  388. 

See  generally,  People  v.  Walter  (1914),  164  App.  Div.  25,  149  N.  Y.  Supp.  365, 
revd.  213  N.  Y.  388. 

§  775.    Corrupt  use  of  position  or  authority. 

Application. — This  section  includes  and  seeks  to  prevent  corrupt  bargaining  by 
a  person  in  a  position  or  exercising  authority  which  can  be  used  to  influence  a 
party  convention  as  a  body  and  thus  bring  about  a  nomination.  People  v.  Willett 
(1915),  213  N.  Y.  368. 

A  person  in  a  position  or  having  authority,  official  or  otherwise,  by  influence  or 
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otherwise,  to  procure  or  cause  a  nomination  to  public  office,  who,  for  a  price,  offers 
to  procure  or  cause  such  nomination  to  office  by  a  public  officer  or  through  a  nomi- 
nation by  a  political  convention,  and  the  person  who  requests  such  nomination  and 
offers  to  pay  the  price  is  "any  person"  within  the  meaning  of  this  section.  People 
v.  Willett  (1915),  213  N.  Y.  368. 

Person  need  not  be  public  official. — In  order  that  a  person  may  be  convicted  of  a 
violation  of  this  section  it  is  not  necessary  that  he  occupy  a  public  position  or 
wield  official  authority,  or  enter  into  a  conspiracy  with  some  such  official.  It  is 
sufficient  that  the  person  performing  the  act  held  any  position  or  exercised  any 
authority  which  made  it  possible  for  him  effectively  to  bargain  with  respect  to  a 
nomination;  it  is  not  necessary  that  he  be  a  public  officer  or  a  public  employee. 
Thus,  a  defendant  may  be  convicted  where  he  made  such  corrupt  agreement  with 
a  delegate  to  the  convention  which  nominated  him,  and  also  with  the  chairman  of 
the  county  committee  of  a  political  party.  People  v.  Willett  (1914),  164  App. 
Div.  1,  149  N.  Y.  Supp.  348,  affd.  213  N.  Y.  368. 

Appeal  from  a  judgment  convicting  a  politioal  leader  alleged  to  have  controlled 
nominations  at  a  primary  election,  of  the  crime  of  procuring  the  nomination  of  a 
candidate  in  consideration  of  money  paid  to  him;  evidence  examined,  and  held, 
that  the  defendant  was  properly  convicted  and  that  the  judgment  should  be 
affirmed.  People  v.  Cassidy  (1914),  164  App.  Div.  15,  149  N.  Y.  Supp.  358,  affd. 
213  N.  Y.  388. 

§  810.    Using  forged  or  fraudulently  altered  evidence. 

Insertion  of  words  "the  same"  in  typewritten  document  after  execution;  specimens 
of  typewriting  made  on  machines  belonging  to  defendant. — On  the  trial  of  defendant 
for  forgery  under  the  statute  in  that  he  had  inserted  the  words  "the  same"  in  a 
typewritten  affidavit  after  its  execution,  samples  of  typewriting  made  upon  two 
typewriting  machines  in  the  office  of  the  defendant  were  produced  for  the  purpose 
of  comparison.  On  behalf  of  the  People  it  was  claimed  that  the  words  "the  same" 
had  been  inserted  by  the  use  of  one  of  these  machines.  It  was  held,  that  the  speci- 
mens so  made  two  days  subsequent  to  the  alleged  offense  were  such  standards  as 
the  law  recognizes  and  were  properly  received  in  evidence.  Various  defects 
claimed  to  be  visible  and  pointed  out  by  experts  in  the  specimens  of  typewriting 
made  upon  the  defendant's  machine  corresponding  to  like  defects  in  the  letters  of 
the  two  words  "the  same"  in  the  alleged  altered  document  were  called  to  the  atten- 
tion of  a  witness  by  the  district  attorney,  and  he  was  asked  to  apply  the  law  of 
mathematical  probability  thereto.  The  witness  was  permitted  to  give  his  con- 
clusion that  the  probability  of  these  defects  being  reproduced  by  the  work  of  a 
typewriting  machine  other  than  the  machine  of  defendant  was  one  in  four  thou- 
sand million.  It  was  held,  that  the  testimony  was  purely  speculative,  not  based 
upon  actual  observed  data,  and  the  admission  of  the  evidence  was  error  so  preju- 
dicial to  the  interests  of  the  defendant  as  to  require  a  reversal  of  the  judgment  of 
conviction.    People  v.  Risley  (1915),  214  N.  Y.  75. 


§  939.    Fraudulently  obtaining  employment. 

Contracts  of  employment  procured  by  employees  in  violation  of  this  section  are 
merely  voidable,  and,  hence,  such  employees  do  not  forfeit  their  benefits  of  the 
Workmen's  Compensation  Law.  Kenny  v.  Union  Railway  Co.  (1915),  166  App. 
Div.  497,  152  N.  Y.  Supp.  117. 

§  973.    Keeping  gaming  and  betting  establishments. 

An  information  drawn  under  this  section,  charging  the  defendant  with  a  viola- 
tion of  the  statute  in  that  at  a  certain  place  and  on  a  certain  date  he  kept  a  room 
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to  be  used  for  gambling,  sufficiently  informs  the  defendant  of  the  particular  offense 
and  is  not  subject  to  demurrer.  People  v.  Abelson  (1914),  162  App.  Div.  674, 
148  N.  Y.  Supp.  30. 

§  1044.    Murder  in  first  degree  defined. 

ftubd.  8;  murder  while  engaged  in  commission  of  felony. — To  justify  a  conviction 
of  murder  in  the  first  degree  for  an  unintentional  homicide  on  the  ground  that  it 
was  committed  while  the  defendant  was  actually  engaged  in  the  commission  of  a 
felony,  every  essential  element  of  the  latter  crime  must  be  established  by  evidence, 
and  every  fact  essential  to  constitute  the  crime  charged,  though  not  disputed, 
must  be  submitted  to  the  jury.    People  v.  Marendi  (1915),  213  N.  Y.  600. 

Where  it  was  charged  that  the  defendant  fired  a  shot  which  caused  the  death 
of  a  citizen  who  was  in  the  way  of  his  flight  it  was  error  for  the  court  to  charge 
that  the  jury  might  convict  the  defendant  of  the  crime  of  murder  in  the  first 
degree  if  they  found  that  he  was  under  arrest  or  under  lawful  restraint,  and  'that, 
when  escaping  from  such  lawful  custody,  he  fired  the  shot  at  decedent  though 
without  a  design  to  effect  the  latter's  death.  The  evidence  did  not  justify  the  sub- 
mission of  the  case  to  the  jury  under  subdivision  2  of  this  section,  and  in  any 
event  the  charge  left  out  of  consideration  two  important  and  essential  elements: 
(1)  That  the  arrest  must  have  been  for  a  felony,  and  (2)  that  the  shot  must  have 
been  fired  by  defendant  in  the  act  and  for  the  purpose  of  effecting  his  escape. 

People  v.  Marendi  (1915),  213  N.  Y.  600. 

» 

§  1046.    Harder  in  second  degree  defined. 

See  Matter  of  Farley  (Jacob's  Certificate)  (1914),  87  Misc.  25, 149  N.  Y.  Supp.  307. 

§  1170.    Fraudulent  conveyance  of  property. 

See  Matter  of  Jaffe  (1914),  164  App.  Div.  153, 149  N.  Y.  Supp.  505. 

§  1202.    Presenting  false  proofs  of  Ion  in  support  of  claim  upon  policy 

of  insurance. 

Prosecution;  erroneous  charge. — Where,  upon  the  prosecution  of  a  defendant  in- 
dicted for  having  knowingly  presented,  or  caused  to  be  presented,  a  fraudulent 
claim  for  the  payment  of  a  loss  upon  a  contract  of  insurance,  the  evidence  is  suffi- 
cient to  establish  the  defendant's  guilt,  a  judgment  of  conviction  should  not  be 
reversed  upon  the  ground  that  the  trial  justice  undertook  to  pass  upon  the  question 
as  to  whether  or  not  the  defendant  had  presented  a  claim,  as  a  matter  of  law, 
where  he  subsequently  charged  the  jury  that  they  were  the  sole  judges  of  the  facte 
in  the  case,  without  limitation  or  discretion.  People  v.  Markheim  (1914),  162 
App.  Div.  859,  148  N.  Y.  Supp.  155,  affd.  213  N.  Y.  (mem). 

§  1275.    Violations  of  provisions  of  labor  law. 

One  who  acts  as  renting  agent  for  the  owner  of  real  estate  and  has  control  of  the 
property  may  be  convicted  of  a  violation  of  this  section,  making.it  a  misdemeanor 
to  fail  to  comply  with  the  provisions  of  the  Labor  Law,  in  that  he  did  not  light 
properly  a  stairway  leading  to  a  bake  shop  in  the  cellar  of  a  tenement  house. 
People  v.  Pullman  (1915),  166  App.  Div.  99,  151  N.  Y.  Supp.  741. 

Intent. — In  a  criminal  prosecution  for  a  violation  of  the  provisions  of  the  Labor 
Law,  the  intent  of  the  defendant  is  immaterial.  People  v.  Pullman  (1915),  166 
App.  Div.  99,  151  N.  Y.  Supp.  741. 

An  information  which  charges  that  the  defendant  as  agent  failed  and  neglected 
to  properly  and  adequately  light  certain  stairs  leading  to  a  workroom  in  a  cellar 
is  sufficient  in  that  respect  People  v.  Pullman  (1915),  166  App.  Div.  99,  151 
N.  Y.  Supp.  741. 
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Evidence. — Testimony  by  a  witness  who  examined  the  premises  'that  the  de- 
fendant "had  failed  to  properly  and  adequately  light  the  stairway  leading  to  the 
bakeshop  in  the  cellar"  is  a  mere  conclusion  as  to  the  adequacy  of  the  lighting  and 
is  insufficient  to  justify  a  conviction.  The  adequacy  of  the  lighting  should  be 
determined  upon  evidence  as  to  the  actual  conditions.  People  v.  Pullman  (1915), 
166  App.  Div.  99,  151  N.  Y.  Supp.  741. 

See  generally,  Blanner  v.  Siegel  (1914),  85  Misc.  398,  401,  147  N.  Y.  Supp.  435; 
People  v.  Klinck  Packing  Co.  (1914),  85  Misc.  463,  148  N.  Y.  Supp.  940;  People  v. 
N.  Y.  Cent,  ft  H.  R.  R.  R.  Co.  (1914),  85  Misc.  482,  147  N.  Y.  Supp.  789. 

§  1290.    Larceny  defined. 

Indictment  of  construction  company  for  procuring  money  from  the  state  on  false 
vouchers.  People  v.  Hudson  Valley  Construction  Co.  (1915),  165  App.  Div.  626, 
151  N.  Y.  Supp.  314. 

§  1298.    Petit  larceny  defined. 

Petit  larceny  by  false  pretenses. — People  v.  Streicher  (1914),  162  App.  Div.  181, 
147  N.  Y.  Supp.  276. 

§  1308.    Buying  or  receiving  stolen  or  wrongfully  acquired  property. 

An  indictment  for  criminally  receiving  stolen  property  need  not  name  the  thief 
as  it  is  only  incumbent  on  the  people  to  establish  on  the  trial  that  the  property  was 
stolen.    People  v.  Nussbaum   (1914),  87  Misc.  269,  150  N.  Y.  Supp.  605. 

§  1340.    Libel  defined. 

Indictment  charging  defendant  with  publication  of  malicious  libel  consisting  of  a 
picture.— People  v.  Eastman  (1915),  89  Misc.  596,  152  N.  Y.  Supp.  314. 

§  1370.    Lottery  defined. 

Sale  of  small  "banks"  numbered  consecutively  and  prise  offered  to  promote  trade; 
scheme  held  illegal. — Plaintiff,  a  retail  dealer  in  dry  goods,  to  promote  trade, 
offered  for  sale  at  twenty-five  cents  each  certain  small  "banks"  numbered  consecu- 
tively from  500  to  999.  A  record  was  kept  of  the  name  of  each  purchaser  of  a 
bank  as  sold  and  each  day  the  name  of  some  one  purchaser  was  selected  or  drawn 
by  plaintiff  and  the  number  of  the  bank  corresponding  to  such  name  was  displayed 
in  the  window  of  plaintiff's  store,  one  for  each  day.  Then  or  thereafter  the  person 
whose  number  was  thus  displayed  might  select  merchandise  from  plaintiffs  stock 
of  goods  of  the  retail  value  of  one  dollar  and  each  purchaser's  number  would  sooner 
or  later  be  displayed  and  each  would  sometime  become  entitled  to  select  goods  of 
the  same  value.  It  was  held,  that  the  inequality  in  the  value  of  the  dollar's  worth 
of  merchandise  being  dependent  upon  the  chance  of  present  or  future  selection  was 
enough  to  characterize  the  scheme  as  illegal  and  to  withhold  from  it  the  protection 
of  a  court  of  equity.    Carl  Co.  v.  Lennon  (1914),  86  Misc.  255,  148  N.  Y.  Supp.  375. 

§  1420.  Damaging  building  or  vessel  by  explosion. — A  person  who  un- 
lawfully and  maliciously,  by  the  explosion  of  gunpowder,  or  any  other 
explosive  substance,  destroys  or  damages  any  building  or  vessel,  is  pun- 
ishable as  follows: 

1.  If  thereby  the  life  or  safety  of  a  human  being  is  endangered,  by 
imprisonment  for  not  more  than  twenty-five  years; 

2.  In  every  other  case  by  imprisonment  for  not  more  than  ten  years. 
(Amended  by  L.  1915,  ch.  434,  in  effect  Sept.  1,  1915.) 
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§  1423.  Malicious  mischief. — Subd.  11  amended  by  L.  1915,  eft;  150, 
in  effect  Sept.  1,  1915,  as  follows: 

11.  A  person  who  wilfully  or  maliciously  displaces,  removes,  injures 
or  destroys  a  mile-board,  mile-stone,  danger  sign  or  signal,  or  guide  sign 
or  post,  or  any  inscription  thereon,  lawfully  within  a  public  highway ;  or 
who,  in  any  manner  paints,  prints,  places,  puts  or  affixes,  or  causes  to 
be  painted,  printed,  placed  or  affixed,  any  business  or  commercial  adver- 
tisement on  or  to  any  stone,  tree,  fence,  stump,  pole,  building  or  other  ob- 
ject, which  is  the  property  of  another,  without  first  obtaining  the  written 
consent  of  such  owner  thereof,  or  who  in  any  manner  paints,  prints,  places, 
puts  or  affixes,  or  causes  to  be  painted,  printed,  placed  or  affixed,  such  an 
advertisement  on  or  to  any  stone,  tree,  fence,  stump,  pole,  mile-board, 
mile-stone,  danger-sign,  danger-signal,  guide-sign,  guide-post,  bill-board, 
building  or  other  object  within  the  limits  of  a  public  highway  is  pun- 
ishable by  a  fine  of  not  less  than  five  dollars  nor  more  than  twenty-five 
dollars,  or  by  imprisonment  for  not  more  than  ten  days,  or  by  both  such 
fine  and  imprisonment.  Any  advertisement  in  or  upon  a  public  high- 
way in  violation  of  the  provisions  of  this  subdivison  may  be  taken  down, 
removed  or  destroyed  by  anyone. 

§  1433.  Injury  to  property,  how  punished. — Subd.  1  amended  by  L. 
1915,  ch.  342,  in  effect  Sept.  1,  1915,  as  follows: 

1.  If  the  value  of  the  property  destroyed,  or  the  diminution  in  thfe 
value  of  the  property  by  the  injury  is  more  than  two  hundred  and  fifty 
dollars,  by  imprisonment  for  not  more  than  four  years. 

§  1500-a.  Sound  of  exhaust  on  gasoline  motor  boat  to  be  muffled. — A 
person  who  operates  a  boat,  barge,  vessel  or  other  floating  structure,  on 
Lake  George,  propelled  wholly  or  partly  by  an  engine  operated  by  the  ex- 
plosion of  gas,  gasoline,  naphtha  or  other  substance,  without  having  the 
exhaust  from  the  engine  run  through  a  muffler  so  constructed  and  used 
as  to  muffle  the  noise  of  the  exhaust  in  a  reasonable  manner,  shall  be  guilty 
of  a  misdemeanor;  but  the  provisions  of  this  section  shall  not  apply  to 
any  boat,  barge,  vessel  or  floating  structure  while  actually  competing  in 
a  race  held  under  the  auspices  of  any  club  or  racing  association  or  be- 
tween the  hours  of  nine  o'clock  in  the  morning  and  sunset,  when  prac- 
ticing or  being  tested  for  such  a  race.  {Added  by  L.  1911,  ch.  758,  and 
amended  by  L.  1915,  ch.  380,  in  effect  Apr.  26,  1915.) 

§  1530.    Public  nuisance  defined. 

Liability  of  milk  company  for  maintaining  a  public  nuisance;  criminal  intent. — 
A  milk  company  which  has  so  operated  a  plant  in  the  city  of  New  York  for  the 
pasteurization  of  milk  as  to  constitute  a  public  nuisance,  within  the  meaning  of 
this  section,  is  not  relieved  from  liability  because  of  a  written  permit  by  the 
board  of  health  to  "pasteurize"  its  milk.  The  acts  of  the  milk  company's  em- 
ployees being  so  continuous  and  persistent  as  to  indicate  a  complete  indifference 
on  their  part  to  the  rights  of  others  established  a  "criminal  intent"  within  the 
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meaning  of  the  statute.  Criminal  intent,  as  applied  to  the  crime  of  maintaining 
a  public  nuisance,  does  not  mean  that  one  who  is  charged  with  the  offense  should 
be  shown  to  have  consciously  and  positively  intended  to  interfere  with  the  com- 
fort and  repose  of  "any  considerable  number  of  persons."  His  criminality  is  inde- 
pendent of  any  positive  purpose  of  annoyance  and  may  arise  from  his  very  failure 
to  think  of  anybody  but  himself.  People  v.  Borden's  Condensed  Milk  Co.  (1915), 
165  App.  Div.  711,  151  N.  Y.  Supp.  547. 

Criminal  intent. — In  order  to  convict  a  defendant  of  the  crime  of  maintaining  a 
public  nuisance  it  is  not  necessary  to  show  criminal  intent  on  his  part  Where 
the  business  carried  on  by  the  defendant  is  lawful,  the  primary  question  is  one  of 
relative  rights  between  him  and  the  public.  The  prosecution  is  criminal  in  form 
only  because  the  nuisance  is  public,  in  that  it  affects  a  considerable  number  of 
persons.  People  v.  High  Ground  Dairy  Co.  (1915),  166  App.  Div.  81,  151  N.  Y. 
Supp.  710. 

Abatement  of  criminal  nuisance. — While  an  order  for  the  abatement  of  a  criminal 
nuisance  should  be  made  under  section  953  of  the  Code  of  Criminal  Procedure,  it 
should  first  command  the  defendant  himself  to  abate  the  nuisance  at  his  own 
expense  where  the  business  carried  on  by  him  is  in  itself  lawful,  and  then  provide 
that,  upon  the  defendant's  default  at  the  expiration  of  a  prescribed  reasonable 
time,  the  sheriff  should  abate  the  nuisance.  People  v.  High  Ground  Dairy  Co. 
(1915),  166  App.  Div.  81,  151  N.  Y.  Supp.  710. 

§  1562.    Redemption  of  unused  passage  tickets. 

Application. — This  section,  regulating  the  redemption  of  railroad  tickets,  is  ex- 
pressly limited  to  persons  "who  shall  have  purchased  a  passage  ticket  from  an 
authorized  agent  of  a  railroad  company,"  and  does  not  authorize  a  transferee  of  a 
non-transferable  ticket  to  redeem  the  same.  Salomon  v.  New  York  Central  ftH.R 
R.  R.  Co.  (1914),  165  App.  Div.  35,  150  N.  Y.  Supp.  282. 

§  1620.    Perjury. 

"Oath  required  by  law,"  what  constitutes. — Affidavit  of  verification  of  the  financial 
report  of  a  bank  is  an  "oath  required  by  law,"  within  the  meaning  of  this  section. 
People  v.  Grout  (1914),  85  Misc.  570,  147  N.  Y.  Supp.  591. 

Perjury  on  trial  of  action,  materiality  of  false  testimony  before  grand  jury  or  at 
subsequent  trial. — Upon  the  prosecution  of  a  defendant,  under  an  indictment 
charging  perjury  on  the  trial  of  an  action,  it  is  error  for  the  court  to  charge  that 
the  defendant  may  be  convicted  of  perjury  for  false  testimony  given  either  before 
the  grand  jury  or  at  the  subsequent  trial.  People  v.  Scharf stein  (1914),  162  App. 
Div.  642,  147  N.  Y.  Supp.  946. 

§  1628.    Summary  committal  of  witnesses  who  have  committed  perjury. 

Application. — In  a  criminal  prosecution  the  trial  court  should  rarely,  if  ever, 
exercise  the  power  granted  by  this  section  to  summarily  commit  a  witness  for 
perjury  in  the  presence  of  the  jury  even  though  the  witness  is  actually  guilty. 
It  seems,  that  the  court  should  wait  until  the  jury  has  retired  before  ordering  the 
commitment  of  the  witness.  People  v.  Crisenoli  (1914),  164  App.  Div.  119,  149 
N.  Y.  Supp.  819. 

§  1826.    Taking  unlawful  fees. 

Application. — A  contention  that  under  section  1826  of  the  Penal  Law  an  employee 
in  the  office  of  a  district  attorney  was  a  subordinate  or  appointee  in  the  office  of 
a  public  officer,  and  if  he  accepted  a  bribe  would  be  guilty  of  a  crime  under  that 
section,  and  being  a  person  designated  in  said  article  that  the  person  guilty  of 
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paying  the  bribe,  by  the  provisions  of  section  378,  was  excluded  from  indictment 
or  punishment  thereunder,  cannot  be  sustained.  The  provisions  of  section  1826 
are  not  applicable  to  such  a  case.    People  v.  Salomon  (1914),  212  N.  Y.  446. 

§  1868.    Officials  not  to  be  interested  in  sales,  leases  or  contracts. 

Application. — A  contract  made  by  a  board  of  supervisors  for  the  necessary  pur- 
chase of  Mazda  lamps,  at  their  fair  market  value,  with  relator,  a  corporation  of 
which  a  member  of  the  board  of  supervisors  is  a  stockholder,  officer  and  director, 
is  clearly  illegal  under  section  1868  of  the  Penal  Law;  such  contract  is  unenforcible 
because  the  said  member  of  the  board  of  supervisors  had  some,  though  not  neces- 
sarily a  money,  interest  in  conflict  with  his  duty  as  a  public  officer.  Schenectady 
Illuminating  Co.  v.  Supervisors  of  Schenectady  (1914),  88  Misc.  226,  151  N.  Y. 
Supp.  830,  afld.  166  App.  Div.  758. 

Purchase  of  goods  by  county;  purchase  from  corporation  of  which  supervisor  is 
officer. — A  board  of  supervisors  acting  for  a  county  cannot  make  a  valid  contract 
to  purchase  chattels  from  a  corporation  of  which  a  member  of  the  board  is  an 
officer  and  stockholder.  And  this  is  true  although  the  supervisor  knew  nothing  of 
the  transaction  and  did  not  participate  therein  personally  on  behalf  of  either 
party,  and  although  the  Bum  involved  is  insignificant  and  the  goods  were  fully 
worth  the  contract  price.  People  ex  reL  Schenectady  Illuminating  Co.  v.  Board 
of  Supervisors  (1915),  166  App.  Div.  758. 

Where  a  public  service  corporation  in  compliance  with  a  demand  under  sec- 
tion 62  of  the  Transportation  Corporations  Law,  made  on  behalf  of  a  board  of 
supervisors,  furnishes  electric  current  to  the  county  at  regular  rates,  the  fact  that 
a  member  of  the  board  of  supervisors  was  also  a  director  of  the  corporation  and 
its  secretary  and  treasurer,  without  compensation  in  either  capacity,  and  it  does 
not  appear  that  he  had  knowledge  that  the  corporation  was  furnishing  electric 
current,  nor  that  he  participated  in  the  audit  of  the  bill  therefor,  or  even  knew 
of  it,  he  cannot  be  charged  with  a  violation  of  this  section  and  the  county  is  liable 
for  the  value  of  the  current  used.  Matter  of  Schenectady  Illuminating  Co.  (1915), 
88  Misc.  634,  151  N.  Y.  Supp.  425. 

A  single  employee  is  not  an  interested  person  within  the  meaning  of  this  section. 
People  ex  rel.  Crowe  v.  Peck  (1914),  88  Misc.  230,  151  N.  Y.  Supp.  835. 

§  1897.  Carrying  and  use  of  dangerous  weapons. — A  person  who  at- 
tempts to  use  against  another,  or  who  carries,  or  possesses,  any  instru- 
ment or  weapon  of  the  kind  commonly  known  as  a  blackjack,  slungshot, 
billy,  sandclub,  sandbag,  metal  knuckles,  bludgeon,  or  who,  with  intent  to 
use  the  same  unlawfully  against  another,  carries  or  possesses  a  dagger, 
dirk,  dangerous  knife,  razor,  stiletto,  or  any  other  dangerous  or  deadly 
instrument  or  weapon,  is  guilty  of  a  misdemeanor,  and  if  he  has  been 
previously  convicted  of  any  crime  he  is  guilty  of  a  felony. 

A  person  who  carries  or  possesses  a  bomb  or  bombshell,  or  who,  with 
intent  to  use  the  same  unlawfully  against  the  person  or  property  of 
another,  carries  or  possesses  any  explosive  substance,  is  guilty  of  a  felony. 

Any  person  under  the  age  of  sixteen  years,  who  shall  have,  carry,  or 
have  in  his  possession,  any  of  the  articles  named  or  described  in  the  last 
section,  which  is  forbidden  therein  to  offer,  sell,  loan,  lease  or  give  to  him, 
shall  be  guilty  of  juvenile  delinquency. 

Any  person  over  the  age  of  sixteen  years,  who  shall  have  in  his  posses- 
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q  of  this  state,  any  pistol,  revolver  or  other 
be  concealed  upon  the  person,  without  a 

to  him  as  hereinafter  prescribed,  shall  be 
if  he  has  been  previously  convicted  of  any 
felony. 

sixteen  years,  who  shall  have  or  carry  con- 
y  city,  village,  or  town  of  this  state,  any 
m  without  a  written  license  therefor,  issued 
licensing  each  possession  and  concealment, 
or,  and  if  he  has  been  previously  convicted 
f  of  a  felony. 

if  the  United  States,  unless  authorized  by 
described,  who  shall  have  or  carry  firearms, 
eapons  in  any  place,  at  any  time,  shall  be 
if  he  has  been  previously  convicted  of  any 
slony. 

nagistrate  in  this  state  to  whom  an  applica- 
Lmissioner  of  correction  of  a  city  or  by  any 
d  keeper  of  any  state  prison,  penitentiary, 
er  institution  for  the  detention  of  persons 
le,  or  offenses,  or  held  as  witnesses  in  crim- 
such  persons  as  may  be  designated  in  such 
a  regular  employ  in  such  institution  of  the 
jwn  or  village  therein,  a  license  authorizing 
f  concealed  a  pistol  or  revolver  while  such 
loy. 

magistrate  in  this  state,  upon  application 
merchant,  storekeeper  or  messenger  of  any 

company  in  the  state,  and  provided  such 
food  moral  character  of  the  applicant,  and 
use  exists  for  the  denial  of  such  application, 
inse  to  have  and  possess  a  pistol  or  revolver, 
.  householder,  to  have  such  weapon  in  his 
int,  or  storekeeper,  to  have  such  weapon  in 

if  a  messenger  of  a  banking  institution  or 

carry  such  weapon  concealed  while  in  the 
express  company. 

fill  for  any  magistrate,  upon  proof  betote 
heref or  is  of  good  moral  character,  and  &at 
isuance  thereof,  to  issue  to  such  person  a 
.cealed  a  pistol  or  revolver  without  reg81^ 
ossessing  such  weapon,  provided,  however, 
ssued  to  any  alien,  or  to  any  person  not  a 
of  the  state  of  New  York,  except  by  a  judge 
in  this  state,  who  shall  state  in  sach  license 
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the  particular  reason  for  the  issuance  thereof,  and  the  names  of  the 
persons  certifying  to  the  good  moral  character  of  the  applicant. 

Any  license  issued  in  pursuance  of  the  provisions  of  this  section  may  be 
limited  as  to  the  date  of  expiration  thereof  and  may  be  vacated  and  can- 
celed at  any  time  by  the  magistrate,  judge  or  justice  who  issued  the  same 
or  by  any  judge  or  justice  of  a  court  of  record.  Any  license  issued  in 
pursuance  of  this  section  and  not  otherwise  limited  as  to  place  or  time 
or  possession  of  such  weapon,  shall  be  effective  throughout  the  state  of 
New  York,  notwithstanding  the  provisions  of  any  local  law  or  ordinance. 

This  section  shall  not  apply  to  the  regular  and  ordinary  transportation 
of  firearms  as  merchandise,  nor  to  sheriffs,  policemen,  or  to  other  duly 
appointed  peace  officers,  nor  to  duly  authorized  military  or  civil  organiza- 
tions, when  parading,  nor  to  the  members  thereof  when  going  to  and 
from  the  place  of  meeting  of  their  respective  organizations.  (Amended 
by  L.  1911,  ch.  195,  L.  1913,  ch.  608,  and  L.  1915,  ch.  390,  in  effect  Sept. 

1,  1915.) 

Carrying  razor  with  serrated  edge. — A  person  who  carries  on  his  person  a  razor 
the  edge  of  which  has  been  indented  after  being  subjected  to  heat,  so  as  to  present 
a  serrated  surface,  may  be  found  guilty  of  a  violation  of  this  section.  People  v. 
Criscuoli  (1914),  164  App.  Div.  119,  149  N.  Y.  Supp.  819. 

Arrest. — An  officer  may  be  justified  in  arresting  a  person  for  the  felony  of  carry- 
ing concealed  weapons,  or  of  having  a  dangerous  weapon  In  his  possession,  not 
being  a  citizen.    People  v.  Marendi  (1915),  213  N.  Y.  600. 

§  1941.    Punishment  for  second  offense  of  felony  or  petit  larceny. 

Indictment  for  second  offense;  reversal  of  conviction  on  first  offense  during  trial; 
jurisdiction  to  try  defendant  for  first  offense  upon  indictment  charging  second 
offense. — Where  pending  the  trial  of  an  indictment  charging  the  defendant  with 
grand  larceny  in  the  second  degree  as  a  second  offense,  a  judgment  of  conviction 
on  the  first  offense  was  reversed,  and  the  defendant  immediately  duly  objected  to 
trial  on  the  indictment  for  a  first  offense,  but  did  not  object  to  a  previous  statement 
made  by  the  district  attorney  as  to  defendant  being  a  second  offender,  the  question 
as  to  whether  the  court  was  without  jurisdiction  to  try  the  defendant  for  the  first 
offense  upon  an  indictment  charging  a  second  offense  cannot  be  raised  in  a  pro- 
ceeding for  a  writ  of  habeas  corpus.  People  ex  rel,  Goldstein  v.  Clancy  (1914), 
163  App.  Div.  614,  148  N.  Y.  Supp.  977. 

Conviction  on  trial  of  indictment  as  second  offender;  question  as  to  prior  con* 
viction. — Where  defendant  was  convicted  upon  the  trial  of  an  indictment  against 
him  as  a  second  offender  he  may  not,  on  motion  for  a  new  trial  made  on  the  ground 
that  he  has  newly  discovered  evidence  which  will  establish  that  at  the  time  of  his 
prior  conviction  he  was  not  sixteen  years  of  age,  attack  the  validity  of  such  con- 
viction, the  only  question  upon  his  trial  as  a  second  offender  being  whether  or  not 
there  was  such  prior  conviction.  People  v.  De  Bellis  (1914),  87  Misc.  469,  160 
N.  Y.  Supp.   1064. 

Evidence.- — A  former  offender  may  not  be  convicted  upon  evidence  insufficient  to 
sustain  a  conviction  of  a  person  charged  with  a  first  offense.    People  v.  Olickman 
U914) ,  164  App.  Div.  38,  149  N.  Y.  Supp.  297. 

§  2010.     Bape  defined. 

Evidence. — In  prosecutions  for  adultery,  seduction,  statutory  rape  upon  one  under 
the  age  of  consent  and  incest,  acts  of  sexual  intercourse  between  the  parties  prior 
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to  the  offense  charged  in  the  indictment  may  be  given  in  evidence.    People  v.  Thomp- 
son (1914),  212  N.  Y.  249. 

§  8013.    No  conviction  for  rape  on  unsupported  testimony. 

Corroboration. — In  the  prosecution  of  a  defendant  for  the  crime  of  rape  in  the 
second  degree,  it  is  reversible  error  for  the  court  to  refuse  to  charge  that  the  mere 
fact  that  the  defendant  was  alone  in  the  house  with  the  complainant  during  the 
time  in  question,  is  not  a  corroboration  of  the  charge  against  him.  The  corrobora- 
tion required  by  the  provisions  of  the  Penal  Law  cannot,  to  any  extent,  rest  upon 
the  mere  opportunity  for  the  commission  of  the  crime.  People  v.  KlngBley  (1915), 
166  App.  Div.  320,  151  N.  Y.  Supp.  980. 

§  2142.    Punishment  for  Sabbath,  breaking. 

Jurisdiction  of  city  magistrate  to  try  defendant  for  breaking  the  Sabbath. — A  city 
magistrate  of  the  city  of  New  York  has  no  jurisdiction  to  try  a  defendant  for  a 
violation  of  sections  2142  and  2143  of  the  Penal  Law  relating  to  breaking  the  Sab- 
bath. Since  the  enactment  of  chapter  659  of  the  Laws  of  1910  neither  the  city 
magistrate  nor  a  City  Magistrate's  Court  in  the  city  of  New  York  has  jurisdiction 
to  hear  and  to  determine  any  charge  of  misdemeanor,  except  when  specifically  em- 
powered so  to  do.  Said  statute  prevails  over  the  earlier  statutes  to  the  extent  of 
an  implied  repeal  thereof  as  to  the  city  of  New  York.  People  v.  Fuchs  (1915), 
166  App.  Div.  811. 

§  2147.  Public  traffic  on  Sunday.— Subd.  4  amended  by  L.  1915,  ch. 
278,  in  effect  Apr.  14,  1915,  as  follows: 

4.  Prepared  tobacco,  milk,  eggs,  ice,  soda-water,  fruit,  flowers,  confec- 
tionery, newspapers,  gasoline,  oil,  tires,  drugs,  medicines  and  surgical  in- 
struments, may  be  sold  in  places  other  than  a  room  where  spirituous  or 
malt  liquors  or  wines  are  kept  or  offered  for  sale  and  may  be  delivered  at 
any  time  of  the  day. 

§  2240.  Unauthorised  wearing  or  use  of  badge. — Subd.  1,  as  amended 
by  L.  1914,  ch.  149,  amended  by  L.  1915,  ch.  320,  in  effect  Apr.  17,  1915, 
as  follows: 

1.  Any  person  who  wilfully  wears  the  badge  or  the  button  of  the  Grand 
Army  of  the  Republic,  the  insignia  badge  or  rosette  of  the  Military 
Order  of  the  Loyal  Legion  of  the  United  States,  or  the  Military  Order 
of  Foreign  Wars  of  the  United  States,  or  the  badge  or  button  of  the 
Spanish  War  Veterans,  or  the  Order  of  Patrons  of  Husbandry,  or  the 
Benevolent  and  Protective  Order  of  Elks  of  the  United  States  of  America, 
or  of  any  society,  order  or  organization,  of  ten  years'  standing  in  the 
state  of  New  York,  or  uses  the  same  to  obtain  aid  or  assistance  within  this 
state,  or  wilfully  uses  the  name  of  such  society,  order  or  organization,  the 
titles  of  its  officers,  or  its  insignia,  ritual  or  ceremonies,  unless  entitled 
to  use  or  wear  the  same  under  the  constitution  and  by-laws,  rules  and 
regulations  of  such  order  or  of  such  society,  order  or  organization,  is 
guilty  of  a  misdemeanor. 
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§  2364.    Offenses  against  trade  marks. 

Counterfeiting:  trade  marki;  intent. — One  cannot  be  convicted  of  a  violation  of 
subdivision  1  of  this  section  which  makes  it  a  misdemeanor  to  counterfeit  a  trade 
mark,  on  mere  proof  that  he  printed  counterfeits;  it  must  be  shown  that  the  print- 
ing was  done  with  a  fraudulent  or  criminal  intent  upon  his  part.  People  v.  Bruno 
(1914),  164  App.  Div.  32,  149  N.  Y.  Supp.  321. 

§  2370.  Punishment  of  tramps. — Every  tramp,  upon  conviction  as  such 
shall  be  punished  by  imprisonment  at  hard  labor  in  the  nearest  peniten- 
tiary for  not  more  than  six  months,  and  the  expense  during  such  impris- 
onment shall  be  paid  by  the  state  at  the  rate  of  forty-five  cents  per  day 
per  capita.  Any  act  of  vagrancy  by  any  person  not  a  resident  of  the 
state  shall  be  evidence  that  the  person  committing  the  same  is  a  tramp 
within  the  meaning  of  this  article.  (Amended  by  L.  1915,  ch.  151,  in 
effect  Mch.  30,  1915.) 

§  2480.    Compulsory  prostitution  of  women. 

Constitutionality. — The  provisions  of  this  section,  designed  to  stop  all  forms  of 
money-making  from  earnings  by  prostitution,  are  constitutional.  People  v.  Fegelli 
(1914),  163  App.  Div.  576,  148  N.  T.  Supp.  979. 

Application. — The  fact  that  the  title  of  this  section  refers  to  "compulsory  prosti- 
tution" does  not  limit  the  Btatute  to  acts  against  the  will  and  consent  of  the  women, 
since  voluntary  acts  are  therein  plainly  denned.  People  v.  Fegelli  (1914),  163 
App.  Div.  576,  148  N.  T.  Supp.  979. 

The  manager  of  a  house  of  prostitution  who  engaged  the  voluntary  inmates 
thereof,  directed  their  activities  and  shared  in  their  earnings,  may  be  convicted  of 
the  crime  of  knowingly  receiving  the  proceeds  of  prostitution  under  the  provisions 
of  subdivision  8  of  this  section.  People  v.  Fegelli  (1914),  163  App.  Div.  576,  148 
N.  Y.  Supp.  979. 

§  2500.    Sepeal  of  provisions  of  penal  law  must  be  explicit. 

Bepeal  of  a  statute  by  Implication  is  not  favored,  and  a  statute  will  not  be  deemed 
to  have  been  repealed  by  a  later  statute  if  the  two  are  not  clearly  repugnant,  unless 
the  Intent  so  to  do  is  clearly  indicated.    People  v.  Dwyer  (1915),  215  N.  Y.  46. 
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§  11.    Suspension  of  ownership. 

Trust  unlawfully  suspending;  power  of  alienation. — A  testator  conveyed  certain 
property  by  deed  to  trustees  in  trust  to  pay  out  of  the  principal  or  income  certain 
charges  and  apply  the  surplus  income  to  his  use  during  his  life,  and  upon  his 
death  to  convey  the  principal,  together  with  any  unexpended  income  as  he  should 
direct  by  his  last  will  and  testament  Thereafter  the  testator  executed  a  will  pro- 
viding that  the  principal  should  be  held  by  his  executors  as  trustees  during  the 
lifetime  of  his  widow,  with  the  proviso  that  one-half  of  it  should  be  paid  to  his 
infant  child  if  he  lived  to  the  age  of  thirty  years,  the  other  half  remaining  in  the 
trustees  for  the  benefit  of  the  widow  during  the  remainder  of  her  life.  She  was 
to  enjoy  the  whole  income  during  the  infancy  of  the  child;  after  he  arrived  at  the 
age  of  twenty-one  years  he  was  to  receive  one-fourth  of  the  income;  after  he  ar- 
rived at  the  age  of  twenty-five  years  one-half;  the  balance  in  each  case  still  going 
to  the  widow.  The  will  further  provided  that  upon  the  death  of  the  testator's  wife 
the  trustee  should  hold  the  principal  remaining  in  trust  for  his  children.  It  was 
held  that,  construing  the  deed  of  trust  and  the  provisions  of  the  will  together, 
the  first  trust,  limited  upon  the  lives  of  the  testator  and  his  wife,  terminated  upon 
her  death  and  is  valid  and  should  be  upheld,  although  the  other  trust,  taking 
effect  at  her  death,  is  invalid  because  it  unlawfully  suspends  the  power  of  alien- 
ation.   Ripley  v.  Guaranty  Trust  Co.  (1914),  165  App.  Div.  481,  151  N.  Y.  Supp.  12. 

Failure  of  trustee  to  expend  entire  income  is  not  unlawful  accumulation. — Where 
a  will  creating  a  trust  for  a  beneficiary  of  feeble  mind,  but  who  has  not  been 
judicially  declared  insane,  contains  no  express  provision  for  an  accumulation  of 
income,  nor  any  express  disposition  over  of  any  accumulated  income,  but  merely 
directs  the  trustees  to  apply  the  income  in  such  manner  as  they  may  think  proper 
for  the  care  and  comfort  of  the  beneficiary,  the  trustees,  by  failing  to  expend  all 
of  the  income  for  the  support  and  maintenance  of  the  beneficiary,  are  not  making 
an  unlawful  accumulation;  they  are  merely  exercising  the  discretionary  power 
conferred  upon  them,  and  they  hold  the  surplus  income  to  expend  the  same  for 
the  benefit  of  the  incompetent  when  circumstances  so  require.  Matter  of  Bavier 
(1914),  164  App.  Div.  358,  149  N.  Y.  Supp.  728. 

Payment  of  income  to  different  persons. — A  testator,  having  created  a  trust  term 
which  must  end  within  the  period  required  by  the  statute,  may  provide  that  the 
income  shall  be  paid  during  that  time  to  whatever  persons  for  as  many  different 
lives  as  he  chooses,  provided  the  whole  trust  term  must  end  with  the  death  of  the 
survivor  of  the  two  lives.  Ripley  v.  Guaranty  Trust  Co.  (1914),  165  App.  Div.  481, 
151  N.  Y.  Supp.  12. 


§  12.    Gifts  and  bequests  of  personal  property  for  charitable  purposes. 

Bequest  to  religious  and  benevolent  uses. — A  provision  In  a  will  as  follows:  "I 
give,  devise  and  bequeath  to  the  Methodist  Episcopal  Church  for  missionary  or 
evangelistic  purposes  the  sum  of  three  thousand  dollars  in  memory  of  my  father 
and  mother,"  and  others  named,  constitutes  a  "bequest  to  religious  ...  or  benevo- 
lent uses,"  within  the  meaning  of  this  section  and  is  valid.  Matter  of  Norton  (1915), 
165  App.  Div.  787,  151  N.  Y.  Supp.  292. 

When  trust  provision  for  use  of  income  for  home  to  be  maintained  for  "Refined, 
Educated,  Protestant  Gentlewomen"  void. — Matter  of  MacDowell  (1915),  89  Misc. 
323. 
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§  15.    When  income  of  trust  fund  is  not  alienable. 

See  Matter  of  Bishop  (1915),  89  Misc.  355,  362,  151  N.  Y.  Supp.  768,  773. 

§  16.  Validity  of  directions  for  accumulation  of  income. — An  accumu- 
lation of  the  income  of  personal  property,  directed  by  any  instrument 
sufficient  in  law  to  pass  such  property  is  valid : 

1.  If  directed  to  commence  from  the  date  of  the  instrument,  or  the 
death  of  the  person  executing  the  same,  and  to  be  made  for  the  benefit  of 
one  or  more  minors,  then  in  being,  or  in  being  at  such  death,  and  to  ter- 
minate at  or  before  the  expiration  of  their  minority. 

2.  If  directed  to  commence  at  any  period  subsequent  to  the  date  of 
the  instrument  or  subsequent  to  the  death  of  the  person  executing  it,  and 
directed  to  commence  within  the  time  allowed  for  the  suspension  of  the 
absolute  ownership  of  personal  property,  and  at  some  time  during  the 
minority  of  the  persons  for  whose  benefit  it  is  intended,  and  to  terminate 
at  or  before  the  expiration  of  their  minority. 

3.  All  other  directions  for  the  accumulation  of  the  income  of  personal 
property,  not  authorized  by  statute,  are  void.  In  either  case  mentioned 
in  subdivisions  one  and  two  of  this  section  a  direction  for  any  such  accu- 
mulation for  a  longer  term  than  the  minority  of  the  persons  intended  to 
be  benefited  thereby,  has  the  same  effect  as  if  limited  to  the  minority  of 
such  persons,  and  is  void  as  respects  the  time  beyond  such  minority. 

Provided  that,  the  income  arising  from  any  personal  property  granted 
or  conveyed,  or  bequeathed,  in  trust  to  any  incorporated  college  or  other 
incorporated  literary  institution,  for  any  of  the  purposes  specified  in  sec- 
tion thirteen  of  this  chapter,  or  for  the  purpose  of  providing  for  the  main- 
tenance of  any  teacher  in  a  grammar  school  or  institute,  may  be  per- 
mitted to  accumulate  until  the  same  shall  amount  to  a  sum  sufficient,  in 
the  opinion  of  the  regents  of  the  university,  to  carry  into  effect  any  of 
the  charitable  uses  and  trusts  mentioned  in  either  section  thirteen  of  this 
chapter  or  in  this  paragraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fund  actually  received  by 
any  incorporated  college,  or  other  incorporated  literary  institution,  or  by 
the  corporation  of  any  city  or  village,  or  by  the  commissioners  of  com- 
mon schools  of  any  town,  or  by  the  trustees  of  any  school  district,  under 
any  grant,  conveyance,  or  bequest,  for  any  of  the  purposes  for  which  trusts 
are  authorized  under  section  thirteen  of  this  chapter,  shall  subsequently 
become  diminished  from  any  cause,  such  diminution  may  be  made  up  by 
the  accumulation  of  the  interest  or  income  of  the  principal  of  such  trust 
fund,  in  accordance  with  the  directions,  if  any,  contained  in  the  grant, 
conveyance,  or  bequest  of  such  trust  fund;  and  if  no  directions  for  that 
purpose  are  contained  in  such  grant,  conveyance,  or  bequest,  then  such 
diminution  may  be  made  up  in  whole  or  in  part  by  such  accumulation,  in 
the  discretion  of  the  trustees  of  such  fund ;  but  in  no  case  shall  such  accu- 
mulation be  allowed  to  increase  the  trust  fund  beyond  the  true  amount  or 
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value  thereof,  actually  received  by  the  trustees,  to  be  estimated  after  the 
deduction  of  all  liens  and  incumbrances  on  such  trust  fund,  and  of  all  ex- 
penses incurred  or  paid  by  the  trustees  in  the  collection  or  obtaining  the 
possession  of  the  same. 

Provided,  further,  that  where  a  gift,  grant,  devise  or  bequest  of  real 
and  personal  property,  or  of  personal  property  alone,  is  made  in  trust 
by  the  owner  thereof  to  a  religious,  educational,  charitable  or  benevolent 
corporation,  for  any  of  the  purposes  specified  or  comprehended  in  its 
charter,  not  more  than  one-fourth  of  the  total  value  of  such  gift,  grant, 
devise  or  bequest  of  real  and  personal  property,  or  of  personal  property 
alone,  not  exceeding  in  value  the  sum  of  fifty  thousand  dollars,  may  be 
set  apart  for  the  accumulation  of  the  rents  and  profits,  and  income,  of 
such  property,  for  the  benefit  of  such  corporation,  until  such  time  as  such 
accumulation  shall  amount  to  the  sum  of  one  hundred  thousand  dollars, 
whereupon  such  accumulation  shall  be  available  for  the  use  of  such  cor- 
poration, as  a  part  of  the  permanent  endowment  fund  thereof,  or  other- 
wise as  provided  in  the  conditions  of  the  gift,  grant,  devise  or  bequest  to 
such  corporation.     (Amended  by  L.  1915,  ch.  670,  in  effect  May  22,  1915.) 

See  Hill  v.  Guaranty  Trust  Co.  (1914),  163  App.  Div.  374,  376,  148  N.  Y. 
Supp.  601. 

§  21.    Investment  of  trust  funds. 

Claim  for  breach  of  contract  to  indemnify  against  lot*  under  a  will  in  considera- 
tion of  promise  to  marry;  when  oral  promise  to  marry  void. — Every  oral  agreement 
made  in  consideration  of  marriage  except  a  mutual  promise  to  marry  is  void. 
A  mother's  will  provided  that  in  case  of  the  marriage  or  death  of  either  of  her 
unmarried  daughters  M  and  C  the  share  of  the  one  so  marrying  or  dying  in  cer- 
tain property  devised  and  bequeathed  to  them  should  revert  to  and  vest  in  the 
survivor  of  them.  M,  upon  accounting  as  administratrix  of  her  husband,  whom 
she  married  in  1905,  presented  a  claim  and  the  evidence  justifies  a  finding  that 
her  husband,  in  consideration  of  her  promise  to  marry  him,  promised  that 
he  would  in  the  event  of  their  marriage  indemnify  her  for  any  loss  which  she 
might  sustain  with  respect  to  a  devise  to  her  contained  in  her  deceased  mother's 
will,  which  did  not  contain  any  unlawful  restraint  of  marriage.  The  husband 
died  in  1913  without  having  done  anything  which  could  be  regarded  as  a  fulfill- 
ment on  his  part  of  said  agreement.  The  claim  was  resisted  on  the  grounds  that 
the  promise  of  the  husband  was  void  under  the  Statute  of  Frauds  and  that 
the  claim  was  barred  by  the  Statute  of  Limitations.  Held,  on  rejecting  the  claim, 
that,  if  the  contract  were  void  under  the  Statute  of  Frauds,  there  would  be  no 
need  to  consider  other  defenses;  if  it  were  good,  the  claim  thereon  might  be 
defeated  by  the  Statute  of  Limitations;  or,  if  it  were  good  and  not  so  defeated,  it 
might  fail,  for  the  absence  of  damages,  upon  a  finding  that  the  wife  could  not 
be  subject  to  loss  of  her  estate  under  her  mother's  will.  Matter  of  Hibbard 
(1915),  89  Misc.  707. 

§  23.    Revocation  of  trusts  upon  consent  of  all  persons  interested. 

Trust  for  support  of  settlor  with  distribution  of  remainder  to  next  of  kin;  revoca- 
tion of  trust  without  consent  of  next  of  kin. — A  deed  of  trust  conveying  securities 
to  a  trustee  with  power  to  hold  the  same  or  to  convert  them  into  other  securities 
and  directing  that  the  trustee  pay  the  net  income  to  the  creator  of  the  trust  for 
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life,  and  apply  to  her  use  such  portion  of  the  principal  as  may  be  necessary  for 
her  support,  and  upon  her  death  to  distribute  the  principal  then  remaining  undis- 
posed of  among  her  next  of  kin,  does  not  create  an  interest  in  the  next  of  kin  so 
as  to  make  their  consent  necessary  to  a  revocation  of  the  trust  by  the  creator 
thereof,  pursuant  to  this  section.  It  is  Immaterial  that  the  creator  of  the  trust 
did  not  direct  the  trustee  to  deliver  the  balance  of  the  property  upon  her  death  to 
her  administrator.    Whittemore  v.  Equitable  Trust  Co.  (1914),  162  App.  Div.  607, 

147  N.  Y.  Supp.  1058. 

§  81.    Agreements  required  to  be  in  writing. 

Original  promise  founded  upon  new  consideration. — Where  a  vendor  of  motor 
trucks  refused  to  allow  a  company  carrying  mail  further  time  in  which  to  pay 
for  the  same,  and  a  person  who  had  entered  into  an  agreement  to  indemnify  the 
surety  of  the  mail  company  and  was  otherwise  interested  in  the  completion  of  the 
company's  contract  to  carry  mail,  induced  the  vendor  of  the  motor  trucks  to  re- 
frain from  enforcing  payment  therefor,  in  consideration  of  his  oral  agreement  to 
pay  the  amount  due  on  the  trucks  and  for  certain  repairs  thereto,  he  is  liable, 
although  the  agreements  were  not  in  writing,  for  they  were  original  agreements 
founded  upon  new  considerations  and  not  agreements  to  answer  for  the  debt  or 
default  of  another.  R.AL.  Company  v.  Metz  (1914),  165  App.  Div.  533,  150  N.  Y. 
Supp.  843. 

Letters  and  telegram  constituting  sufficient  memorandum  of  sale. — It  appeared 
that  the  defendant's  son,  in  a  conversation  with  the  plaintiff's  son  over  the  tele- 
phone, agreed  to  sell  a  certain  quantity  of  brass  and  bronze  turnings  and  copper 
wire  at  a  fixed  price,  which  conversation  he  thereafter  confirmed  by  letter.  Im- 
mediately thereafter  plaintiff's  son,  learning  that  the  property  had  been  disposed  of, 
telegraphed  the  defendant  as  follows:  "cancel  order  for  turnings  and  copper  wire 
as  same  has  been  disposed  of  by  my  father,"  to  which  defendant  immediately  re- 
plied by  telegram,  "cannot  comply  with  your  request,"  but  In  a  letter  written  on 
the  same  day  stated  that  he  would  consent  to  the  cancellation  of  the  order  for  the 
brass  and  bronze  turnings,  but  would  not  consent  to  cancel  the  purchase  of  the 
copper  wire.  On  the  same  day  plaintiff,  in  a  letter  to  defendant,  acknowledged  the 
making  of  the  contract  by  his  son,  but  claimed  that  it  was  made  without  authority*, 
and  that  such  property  had  previously  been  disposed  of.  Held,  that  the  plaintiff's 
communications  by  letter  and  telegram  to  the  defendant  constituted  a  sufficient 
memorandum  of  sale  of  personal  property  exceeding  fifty  dollars  in  value  under 
the  Statute  of  Frauds,  and  that  the  court  erred  in  holding,  as  matter  of  law,  that 
the  contract  was  invalid,  and  in  dismissing  the  counterclaim.  Spiegel  v.  Lowen- 
stein  (1914),  162  App.  Div.  443,  147  N.  Y.  Supp.  655. 

Agreement  not  to  be  performed  within  a  year. — An  agreement  by  a  person  earning 
a  substantial  weekly  sum  by  the  sale  of  a  certain  newspaper  to  discontinue  such 
sale  upon  a  promise  by  another  publisher  to  pay  a  certain  sum  per  week  as  long 
as  he  abstained  from  the  sale  is  not  void  within  the  Statute  of  Frauds,  on  the 
ground  that  it  is  not  to  be  performed  within  one  year.  Nor  is  it  without  considera- 
tion, for  the  promisee  abandoned  a  valuable  business  in  reliance  on  the  promise. 
Hague  v.  New  York  Evening  Journal  Publishing  Co.  (1914),  164  App.  Div.  126, 
149  N.  Y.  Supp.  668. 

Statute  of  Frauds  cannot  be  used  to  work  a  fraud,  and  such  result  will  be  pre- 
vented by  the  application  of  the  doctrine  of  estoppel.  First  Nat.  Bank  v.  Lafayette 
Trust  Co.  (1914),  85  Misc.  341,  148  N.  Y.  Supp.  491. 

Pleading  as  defense  to  contract  interpreted  under  laws  of  France. — Compagnie 
Generate  v.  Herzig  ft  Sons  Co.  (1915),  89  Misc.  573. 

See  generally,  Wood  v.  Village  of  Richfield  Springs  (1914),  163  App.  Div.  103, 

148  N.  Y.  Supp.  498. 
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§  34.    Transfers  in  trust  for  the  transferrer. 

See  Whittemore  v.  Equitable  Trust  Co.  (1914),  162  App.  Div.  607,  610,  147  N.  Y. 
Supp.  1058. 

§  35.    Transfers  and  charges  with  fraudulent  intent. 

A  receiver  in  supplementary  proceedings  cannot  maintain  an  action  for  conver- 
sion of  chattels  taken  by  defendant  from  the  judgment  debtor  under  a  chattel 
mortgage  which,  though  fraudulent  and  void  as  to  his  creditors,  is  good  as  be- 
tween the  parties  thereto.  Berliner  v.  Kuttnerr  (1914),  85  Misc.  461,  147  N.  Y. 
Supp.  308. 

§  41.    Transfer  of  claims. 

Railroad  tickets. — A  pledgee  of  railroad  tickets,  purchased  upon  the  express  con- 
dition that  they  are  not  transferable  and  are  limited  to  the  personal  use  of  the 
original  purchaser  whose  name  is  subscribed  thereto,  cannot  compel  redemption 
thereof  upon  default  by  his  pledgor.  The  provisions  of  this  section,  relating  to 
the  transfer  of  claims,  have  no  application.  Salomon  v.  New  York  Central  &  H.  R. 
R.  R.  Co.  (1914),  165  App.  Div.  35,  150  N.  Y.  Supp.  282. 

§  43.  Factors'  act. — 1.  Every  factor  or  other  agent,  entrusted  with 
the  possession  of  any  bill  of  lading,  custom-house  permit,  or  warehouse- 
man's receipt  for  the  delivery  of  any  merchandise,  and  every  such  factor 
or  agent  not  having  the  documentary  evidence  of  title,  who  shall  be  in- 
trusted with  the  possession  of  any  merchandise  for  the  purpose  of  sale, 
or  as  a  security  for  any  advances  to  be  made  or  obtained  thereon,  shall 
be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  made  by  such  agent  with  any  other  person,  for  the  sale  or  dispo- 
sition of  the  whole  or  any  part  of  such  merchandise  and  any  account  re- 
ceivable or  other  chose  in  action  created  by  sale  or  other  disposition  of 
such  merchandise,  for  any  money  advanced,  or  negotiable  instrument  or 
other  obligation  in  writing  given  by  such  other  person  upon  the  faith 
thereof. 

2.  Every  person  who  shall  hereafter  accept  or  take  any  such  mer- 
chandise and  any  account  receivable  or  other  chose  in  action  created  by 
sale  or  other  disposition  of  such  merchandise  in  deposit  from  any  such 
agent,  as  a  security  for  any  antecedent  debt  or  demand,  shall  not  acquire 
thereby,  or  enforce  any  right  or  interest  in  or  to  such  merchandise  and 
any  account  receivable  or  other  chose  in  action  created  by  sale  or  other 
disposition  of  such  merchandise  or  document,  other  than  was  possessed 
or  might  have  been  enforced  by  such  agent  at  the  time  of  such  deposit. 

3.  Nothing  contained  in  the  preceding  subdivisions  of  this  section  shall 
be  construed  to  prevent  the  true  owner  of  any  merchandise  and  any  ac- 
count receivable  or  other  chose  in  action  created  by  sale  or  other  dispo- 
sition of  such  merchandise  so  deposited,  from  demanding  or  receiving  the 
same,  upon  prepayment  of  the  money  advanced,  or  on  restoration  of  the 
security  given,  on  the  deposit  of  such  merchandise  and  any  account  re- 
ceivable or  other  chose  in  action  created  by  sale  or  other  disposition  of 
such  merchandise,  and  upon  satisfying  such  lien  as  may  exist  thereon  in 
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favor  of  the  agent  who  may  have  deposited  the  same ;  nor  from  recovering 
any  balance  which  may  remain  in  the  hands  of  the  person  with  whom  such 
merchandise  and  any  account  receivable  or  other  chose  in  action  created 
by  sale  or  other  disposition  of  such  merchandise  shall  have  been  deposited, 
as  the  produce  of  the  sale  thereof,  after  satisfying  the  amount  justly 
due  to  such  person  by  reason  of  such  deposit. 

4.  Nothing  contained  in  this  section  shall  authorize  a  common  carrier, 
warehouseman,  or  other  person  to  whom  merchandise  or  other  property 
may  be  committed  for  transportation  or  storage  only,  to  sell  or  hypothe- 
cate the  same.     (Amended  by  L.  1915,  ch.  273,  in  effect  Apr.  13,  1915.) 

Application. — An  action  of  replevin  was  brought  by  a  foreign  corporation  to  re- 
cover merchandise  alleged  to  have  been  stored  with  the  defendant,  a  warehouse- 
man doing  business  in  this  State.  It  appeared  that  an  agent  of  the  plaintiff  stored 
the  goods  with  the  defendant,  which  issued  warehouse  receipts,  upon  which  a  third 
person  made  advances,  holding  the  receipts  as  security,  and  that  the  agent  appro- 
priated the  loans  to  his  own  use  without  remitting  to  the  plaintiff.  Evidence  ex- 
amined, and  held,  that  the  agent  had  express  authority  to  sell,  store  and  pledge 
the  plaintiff's  goods,  so  that  an  action  of  replevin  to  recover  the  same  did  not  lie 
against  the  defendant,  the  transaction  being  within,  the  so-called  Factors'  Act. 
Oakland  Manufacturing  Co.  v.  Linde  Co.  (1914),  162  App.  Div.  543,  147  N.  Y. 
Supp.  1045. 

§  44.    Transfer  of  goods  in  bulk. 

Concealment  of  names  of  creditors  by  vendor. — Where  the  buyer  of  a  stock  of 
goods  in  bulk,  as  required  by  this  section,  in  good  faith  makes  inquiry  of  the 
seller  as  to  the  names  of  his  creditors,  and  a  list  thereof  is  given  him,  and  the 
purchase  price  of  the  goods  was  not  paid  over  until  receipted  bills  were  produced 
which  showed  that  there  were  no  creditors,  the  sale  is  valid  though  the  seller  con- 
cealed the  name  of  a  creditor  who  recovered  a  judgment  against  the  seller  the 
day  before  the  sale.    Rugen  v.  Mulvihlll  (1914),  85  Misc.  354,  147  N.  Y.  Supp.  404. 

Personal  liability  of  vendee  to  creditor  of  vendor;  sale  in  bulk. — This  section,  as 
amended  in  1914,  does  not  make  the  vendee  of  a  stock  of  goods  sold  In  bulk  per- 
sonally liable  to  a  creditor  of  the  seller  because  the  provisions  of  said  section  were 
not  complied  with,  and  no  method  of  procedure  being  prescribed  thereby  such 
creditor  is  relegated  to  a  judgment  creditor's  action  with  such  modifications  as 
said  section  may  render  necessary*  The  statute  does  not  warrant  an  action  in 
which  it  is  sought  to  make  such  a  vendee  personally  liable  for  the  full  amount  of 
a  claim  of  a  creditor  of  the  seller  without  regard  to  his  solvency  or  insolvency,  or 
the  value  of  the  goods  purchased  by  him.  Klein  v.  Maravelas  (1915),  89  Misc.  466, 
152  N.  Y.  Supp.  584. 

Though  upon  a  transfer  in  bulk  of  a  stock  of  goods  and  fixtures  the  parties  did 
not  comply  with  this  section  of  the  Personal  Property  Law,  as  amended  in  1914, 
one  to  whom  at  the  time  of  the  transaction  the  seller  was  indebted  for  goods  sold 
and  delivered,  in  an  action  against  all  of  the  parties  to  said  transfer  in  bulk,  is 
not  entitled  to  a  personal  judgment  against  the  vendee  except  upon  his  failure  to 
account  for  property  received  by  him  on  the  sale.  Klein  v.  Maravelas  (1915),  89 
Misc.  466,  152  N.  Y.  Supp.  584. 

§  63.  Where  contract  to  be  filed. — Such  contracts  except  contracts  for 
the  conditional  sale  of  goods  and  chattels  supplied  for  a  building  and  at- 
tached or  to  be  attached  thereto,  shall  be  filed  in  the  city  or  town  where 
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the  conditional  vendee  resides,  if  he  resides  within  the  state  at  the  time 
of  the  execution  thereof,  and  if  not,  in  the  city  or  town  where  such  prop- 
erty is  at  such  time.  Such  contract  shall  be  filed  in  the  city  of  New  York, 
as  follows,  namely:  in  the  borough  of  Brooklyn  in  said  city,  such  instru- 
ment shall  be  filed  in  the  office  of  the  register  of  the  county  of  Kings;  in 
the  borough  of  Queens  in  said  city,  in  the  office  of  the  clerk  of  Queens 
county ;  in  the  borough  of  Richmond  in  said  city,  in  the  office  of  the  clerk 
of  the  county  of  Richmond ;  in  the  borough  of  Manhattan  in  said  city,  in 
the  office  of  the  register  of  the  county  of  New  York,  and  in  the  borough 
of  the  Bronx  in  said  city,  in  the  office  of  the  register  of  the  county  of 
Bronx ;  in  every  other  city  or  town  of  the  state,  in  the  office  of  the  city  or 
town  clerk,  unless  there  is  a  county  clerk's  office  in  such  city  or  town,  in 
which  case  it  shall  be  filed  in  such  office.  But  all  such  contracts  for  the 
conditional  sale  of  goods  and  chattels,  attached  or  to  be  attached  to  a 
building,  shall  be  filed  with  the  register  of  the  city  or  county  or  with  the 
county  clerk  of  the  county,  in  case  there  is  no  register  of  such  county,  in 
which  the  premises  whereon  the  said  building  stands  are  located. 
(Amended  by  L.  1915,  ch.  14,  in  effect  Mch.  1,  1915.) 

§  64.  Indorsement,  entry,  refiling  and  discharge  of  conditional  contracts. 
— The  provisions  of  article  ten  of  the  lien  law  relating  to  chattel  mort- 
gages apply  to  the  indorsement,  entry,  refiling  and  discharge  of  con- 
tracts for  the  conditional  sale  of  goods  and  chattels,  except  contracts  for 
the  conditional  sale  of  goods  and  chattels,  attached  or  to  be  attached  to  a 
building.  The  officers  with  whom  such  first-mentioned  contracts  are  filed 
shall  enter  the  future  contingency  or  event  required  to  occur  before  the 
ownership  of  said  goods  and  chattels  shall  pass  from  the  vendor  to  the 
vendee,  the  amount  due  upon  such  contract  and  the  time  when  due.  The 
name  of  the  conditional  vendor  shall  be  entered  in  the  column  of  "mort- 
gagees", and  the  name  of  the  conditional  vendee  in  the  column  of  "mort- 
gagors". Where  such  contracts  are  for  goods  and  chattels,  attached  or 
to  be  attached  to  a  building,  the  following  provisions  apply  to  the  indorse- 
ment, entry,  refiling  and  discharge  thereof.  The  above-named  officers, 
with  whom  such  contracts  are  directed  to  be  filed,  shall  enter  the  future 
contingency  or  event  required  to  occur  before  the  ownership  of  said  goods 
and  chattels  shall  pass  from  the  vendor  to  the  vendee,  the  amount  due 
upon  such  contract,  and  the  time  when  due,  and  shall  file  every  such  con- 
tract presented  to  them  for  that  purpose,  and  indorse  thereon  its  number 
and  time  of  receipt ;  they  shall  enter  in  a  book  provided  for  that  purpose, 
in  separate  columns,  the  names  of  all  the  parties  to  each  contract  so  filed, 
arranged  in  alphabetical  order,  under  the  head  of  "vendees"  and  "ven- 
dors", the  number  of  such  contract  and  the  date  of  the  filing  thereof,  and 
under  a  column  headed  "property",  they  shall  enter  a  brief  description 
sufficient  for  identification  of  the  land  upon  which  said  building  stands, 
and  if  in  a  city  or  village,  its  location  by  street  and  number,  if  known,  and 
if  in  a  city  or  county  where  the  block  system  of  recording  and  indexing 
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conveyances  is  in  use,  the  section  and  block  in  which  the  said  land  is  situ- 
ated. The  said  officers  shall  also  keep  an  index,  so  as  to  afford  correct  and 
easy  reference  to  the  books  containing  the  entries  in  regard  to  such  last- 
named  contracts.  In  all  cities  and  counties  where  the  block  system  of  re- 
cording and  indexing  conveyances  is  in  use,  the  index  shall  be  arranged 
according  to  the  block  numbers.  A  contract  for  the  conditional  sale  of 
goods  and  chattels,  attached  or  to  be  attached  to  a  building,  shall  be  in- 
valid as  against  creditors  of  the  conditional  vendee  and  against  subse- 
quent purchasers  or  mortgagees  in  good  faith  of  such  goods  and  chattels  or 
of  the  premises  upon  which  the  said  building  stands,  after  the  expiration  of 
the  first  or  any  succeeding  term  of  one  year,  reckoning  from  the  time  of 
the  first  filing,  unless:  (1)  within  thirty  days  preceding  the  expiration 
of  such  term  a  statement  containing  a  description  of  such  contract,  the 
names  of  the  parties,  the  time  when  and  place  where  filed,  the  interest  of 
the  conditional  vendor  or  of  any  person  who  has  succeeded  to  his  interest 
in  the  property,  claimed  by  virtue  thereof;  or  (2)  a  copy  of  such  con- 
tract and  its  indorsements,  together  with  a  statement  attached  thereto  or 
indorsed  thereon,  showing  the  interest  of  the  conditional  vendor  or  of  any 
person  who  has  succeeded  to  his  interest  in  the  contract,  is  filed  in  the  office 
where  the  contract  was  originally  required  to  be  filed ;  provided,  however, 
if  at  the  time  such  contract  was  executed  the  premises  whereon  the  said 
building  stands  was  then  in  the  county  of  New  York  but  is  now  located 
in  the  new  county  of  Bronx,  then  such  statement  of  a  copy  of  such  con- 
tract must  be  filed  in  the  office  of  the  register  of  the  county  of  Bronx ;  and 
the  officer  with  whom  such  statement  or  copy  of  such  contract  must  be 
filed,  as  in  this  section  provided,  shall  enter,  in  a  separate  column,  in  the 
book  above  provided  for,  in  a  column  headed  "date  of  re-filing",  the  date 
of  the  refiling  of  the  said  contract.  The  officers  performing  services  under 
this  article  are  entitled  to  receive  the  same  fees  as  for  like  services  relating 
to  chattel  mortgages.  Upon  the  title  to  the  goods  and  chattels  affected 
by  any  such  last-mentioned  contract  becoming  absolute  in  the  conditional 
vendee  or  his  successor  in  interest  by  the  payment  of  the  full  considera- 
tion for  which  any  such  contract  was  made,  the  conditional  vendor,  his 
assignee  or  legal  representative,  upon  the  request  of  the  conditional  vendee 
or  of  any  person  interested  in  the  property  covered  by  such  contract,  must 
sign  and  acknowledge  a  certificate  setting  forth  such  payment.  The  of- 
ficer with  whom  such  contract  is  filed  must,  on  receipt  of  such  certificate, 
file  the  same  in  his  office  and  write  the  word  "discharged"  in  the  book 
where  the  contract  is  entered,  opposite  the  entry  thereof,  and  the  con- 
tract is  thereby  discharged.  (Amended  by  L.  1915,  ch.  455,  in  effect  May 
1,  1915.) 

§  68.    Sale  of  property  retaken  by  vendor. 

Application. — This  section  is  not  applicable  where  upon  a  sale  of  chattels  the 
purchase  price  is  secured  by  a  mortgage,  the  legal  effect  of  which  is  to  revest  the 
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L.  1915,  ch.  455. 


title  to  the  chattels  in  the  vendor.  Where,  upon  default  by  the  purchaser  of  furni- 
ture in  making  payment  of  instalments  of  the  purchase  price,  the  vendor  took  pos- 
session of  the  furniture  under  a  mortgage  given  at  the  time  of  the  sale  to  secure 
the  purchase  price,  a  judgment  in  favor  of  the  purchaser  for  the  recovery  of  the 
amount  of  instalments  paid,  upon  the  theory  that  because  the  furniture  was  not 
sold  within  thirty  days  after  it  was  retaken  plaintiff  was  entitled  to  recover  under 
this  section,  must  be  reversed  and  the  complaint  dismissed.  Gaul  v.  Goldburg 
Furniture  ft  Carpet  Co.  (1914),  85  Misc.  426,  147  N.  Y.  Supp.  516. 

Meaning  of  words  "retaken  by  the  vendee";  purchase  of  motor  cycle  by  minor; 
what  constitutes  refusal  to  deliver  on  demand;  meaning  of  "retake." — The  words 
"retaken  by  the  vendor"  in  this  section  should  be  fairly  held  to  include  those  cases 
in  which  possession  is  resumed  under  a  contract  of  conditional  sale.  Plaintiff,  a 
minor,  bought  a  motor  cycle  of  defendant  under  a  contract  of  conditional  sale. 
Pursuant  to  an  agreement  with  plaintiff's  parents  to  send  for  the  machine,  repair 
it  and  sell  it  on  plaintiffs  account  when  the  next  season  opened,  defendants  sent 
for  and  obtained  the  machine.  In  response  to  plaintiffs  demand  for  the  machine, 
defendants  stated  that  it  was  not  paid  for  and  plaintiff  could  not  have  it.  In  an 
action  brought  to  recover  the  amount  of  payments  made  on  the  purchase  price  of 
the  machine  which  was  still  in  the  possession  of  defendants,  held:  That  defendants 
did  not  "retake"  the  machine  within  the  meaning  of  the  statute,  but  that  it  was 
in  their  possession  under  a  special  agreement  with  plaintiffs  parents;  that  de- 
fendants had  a  right  to  show  how  and  under  what  circumstances  they  had  taken 
the  machine;  that  defendants'  refusal  to  deliver  the  machine  to  plaintiff  on  demand 
constituted  a  "retaking"  under  the  contract  of  sale  and  also  under  the  statute,  and 
more  than  sixty  days  having  elapsed  prior  to  the  commencement  of  the  action 
plaintiff  was  entitled  to  judgment  for  the  full  amount  claimed.  Brucker  v.  Carroll 
(1914),  86  Misc.  412,  149  N.  Y.  Supp.  280. 

Jurisdiction  of  Municipal  Court;  action  against  a  conditional  vendor. — An  action 
by  a  vendee  against  a  vendor  to  recover  the  amount  paid  on  an  article  sold,  upon 
condition  that  the  title  thereto  should  remain  in  the  vendor  until  the  payment  of 
the  purchase  price,  the  vendor  having  failed  to  comply  with  the  requirements  of 
this  section,  arises  "on  a  contract  of  conditional  sale  of  personal  property,"  and 
cannot  be  maintained  in  the  Municipal  Court  of  the  city  of  New  York.  Seabott  v. 
Wanamaker  (1914),  164  App.  Div.  531,  150  N.  Y.  Supp.  223. 

An  action  to  enforce  the  statutory  liability  provided  by  this  section  is  an  action 
arising  under  a  contract  of  conditional  sale  over  which  the  Municipal  Court  of  the 
city  of  New  York,  under  section  139  of  the  Municipal  Court  Act,  has  no  jurisdic- 
tion.   Edelson  v.  Wagman  (1915),  88  Misc.  514,  151  N.  Y.  Supp.  40. 

Where  a  conditional  vendor  of  a  chattel  has  foreclosed  his  lien  thereon  by  a  pro- 
ceeding under  section  139  of  the  Municipal  Court  Act,  and  the  chattel,  having  been 
seized  by  the  city  marshal,  has  been  sold  on  execution,  the  conditional  vendee  can- 
not maintain  an  action  to  recover  the  value  of  the  property  upon  the  theory  that 
the  provisions  of  the  Personal  Property  Law,  relating  to  the  retaking  of  property 
by  a  vendor,  have  not  been  complied  with.  The  taking  of  the  property  by  the 
city  marshal  in  the  suit  of  foreclosure  was  not  a  retaking  by  the  vendor,  for  the 
property  was  in  the  custody  of  the  court  The  provisions  of  the  Personal  Property 
Law  apply  only  where  the  property  is  retaken  by  the  vendor  himself  under  a  con- 
tract entitling  him  to  do  so  without  action.  Crump  v.  Wissner  (1914),  163  App. 
Div.  47,  148  N.  Y.  Supp.  401. 

Section  139  of  the  Municipal  Court  Act  of  the  city  of  New  York,  which  authorizes 
an  action  to  foreclose  a  lien  upon  chattels  sold  under  a  contract  of  conditional  sale, 
and  a  judicial  sale  of  the  property  to  satisfy  the  lien  of  the  vendor,  neither  con- 
travenes public  policy  nor  deprives  the  vendee  of  any  of  his  rights  under  this  sec- 
tion which  relates  only  to  a  state  of  facts  wherein  property  which  is  a  subject  of 
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conditional  sale  has  been  retaken  by  the  vendor,  or  his  successor,  and  has  actually 
come  into  his  possession.  A  seizure  and  sale  by  the  marshal  in  such  an  action  is 
not  a  retaking  by  the  vendor,  and  the  property  never  comes  into  his  actual  or  con- 
structive possession.  Qualtrone  v.  Simon  (1914),  85  Misc.  357,  147  N.  Y.  Supp.  448. 
Attempted  tale  of  chattels  pending  an  aetion  to  recover  possession  of  the  same; 
right  of  vendee  to  recover  installments  paid. — A  vendee  under  a  conditional  contract 
of  sale  is  entitled  to  recover  the  amount  of  payments  made  by  him  where  the 
vendor,  after  default  by  the  vendee  and  pending  an  action  for  recovery  of  the  chat- 
tels and  before  the  entry  of  a  judgment  therein,  sells  the  same  in  attempted  com- 
pliance with  the  provisions  of  the  Personal  Property  Law.  This,  because  the  chat- 
tels were  during  the  pendency  of  the  action  in  custodia  legis,  and  were  not  "retaken 
by  the  vendor,"  within  the  meaning  of  this  section,  until  the  final  judgment  award- 
ing him  possession.  Spitaleri  v.  Brown  (1914),  163  App.  Div.  644,  148  N.  Y. 
Supp.  1005. 

§  96.    Implied  warranties  of  quality. 

In  order  to  establish  an  implied  warranty  under  subdivision  1  it  must  appear  not 
only  that  the  seller  was  informed  expressly  or  by  implication  of  the  purpose  for 
which  the  goods  were  purchased,  but  also  that  the  buyer  relied  on  the  seller's  skill 
and  judgment  Where  In  an  action  by  a  jobber  to  recover  for  leather  sold  through 
his  agent  to  the  defendant,  a  shoe  manufacturer,  it  appears  that  the  seller  knew 
that  the  leather  was  purchased  to  be  made  up  into  shoes,  but  there  is  no  allegation 
in  the  answer  or  evidence  and  no  implication  arising  from  the  circumstances  or 
relations  of  the  parties  that  the  defendant  relied  on  the  skill  and  knowledge  of 
the  plaintiff's  salesman,  there  is  a  failure  to  establish  an  implied  warranty  under 
the  statute.  Wasserstrom  v.  Cohen,  Frank  ft  Co.  (1914),  165  App.  Div.  171,  150 
N.  Y.  Supp.  638. 

Action  to  recover  the  purchase  price  of  a  waist  and  dress.  The  evidence  held 
Insufficient  to  establish  an  implied  warranty  which  survived  acceptance  that  the 
goods  were  reasonably  fit  to  wear  under  this  section.  A  mere  purchase  from  a 
retail  dealer  does  not  sufficiently  raise  a  presumption  that  the  buyer  relied  on  the 
skill  or  judgment  either  of  the  seller  or  his  salesman,  within  the  meaning  of  the 
statute.  Bonwit,  Teller  ft  Co.  v.  Klnlen  (1914),  165  App.  Div.  351,  150  N.  Y. 
Supp.  966. 

§  128.    Delivery  of  wrong  quantity. 

Application;  "used  and  disposed  of,'1  construed. — In  an  action  by  a  manufac- 
turer to  recover  for  a  job  lot  of  ladles'  suits  sold  to  the  defendant,  the  owner  of  a 
retail  store,  there  was  a  dispute  as  to  the  number  of  suits  purchased,  and  after 
the  receipt  of  a  portion  thereof  further  negotiations  were  had  as  to  the  delivery 
of  the  balance.  The  plaintiff  contended  that  he  was  entitled  to  a  recovery  under 
subdivision  1.  Evidence  examined,  and  held,  that  a  judgment  in  favor  of  the 
plaintiff  should  be  reversed  and  a  new  trial  granted.  The  words  "used  and  dis- 
posed of,"  in  the  statute  quoted,  mean  more  than  merely  accepting.  They  contem- 
plate a  situation  in  which  the  buyer  cannot  return  the  goods  to  the  seller.  Hence, 
if  the  defendant  placed  the  suits  received  on  sale,  relying  upon  the  plaintiff  to 
complete  the  performance  of  his  contract,  and  left  them  on  sale  relying  on  the 
assurance  of  plaintiff's  representative  that  the  contract  would  be  performed  in  full, 
it  was  not  thereby  precluded  from  returning,  within  a  reasonable  time,  the  suits 
not  sold.  Kirshman  v.  Crawford-Plummer  Co.  (1914),  165  App.  Div.  259,  150 
N.  Y.  Supp.  886. 

§  130.    When  property  of  absconding  persons  to  be  applied  to  support 
of  families;  how  application  made. 
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Application. — This  section  does  not  apply  to  a  counterclaim  for  breach  of  war- 
ranty on  a  sale  made  before  this  article  went  into  effect  Buffalo  Wholesale 
Hardware  Co.  v.  Hodgeboom    (1915),  90  Misc.  53,   152  N.  T.  Supp.  900. 

§  150.    Remedies  for  breach  of  warranty. 

Application. — This  section  does  not  apply  to  a  counterclaim  for  breach  of  war- 
ranty on  a  sale  made  before  this  article  went  into  effect  Buffalo  Wholesale 
Hardware  Co.  v.  Hodgeboom  (1915),  90  Misc.  53,  152  N.  T.  Supp.  900. 

§  187.    Article  does  not  apply  to  existing  sales  or  contracts  to  sell. 

Application. — As  this  section  of  the  Personal  Property  Law  declares  that  none 
of  the  provisions  of  the  statute  shall  apply  to  any  sale  or  to  any  contract  to  sell 
made  prior  to  the  taking  effect  of  said  statute,  sections  130  and  150  of  the 
Personal  Property  Law,  which  relate  to  notice  of  a  breach  of  warranty  and  the. 
measure  of  damages,  do  not  control  as  to  a  counterclaim  for  a  breach  of  war- 
ranty on  a  sale  made  before  the  law  took  effect.  Buffalo  Wholesale  Hardware 
Co.  v.  Hodgeboom   (1915),  90  Misc.  53,  152  N.  Y.  Supp.  900. 

§  162.    How  title  to  certificates  and  shares  may  be  transferred. 

See  Union  Trust  Co.  ▼.  Oliver  (1915),  214  N.  Y.  517,  523;  Wyllys  Co.  v.  Nixon 
(1914),  165  App.  Div.  373,  375,  150  N.  Y.  Supp.  944. 

§  209.    Liability  for  non-receipt  or  misdescription  of  goods. 

Inserting  in  bill  of  lading  the  words  "shipper's  load  and  oount." — The  mere  inser- 
tion in  a  bill  of  lading  of  the  letters  "S.  L*.  ft  C."  is  not  a  compliance  with  the  pro- 
visions of  this  section,  providing  that  a'  carrier  may,  by  inserting  in  the  bill  of 
lading  the  words  "shipper's  load  and  count,"  or  other  words  of  like  purport,  relieve 
itself  from  liability  for  damages  caused  by  improper  loading  or  by  the  non-receipt, 
or  by  misdescription  of  the  goods,  especially  where  a  course  of  dealing  is  not  shown 
between  the  parties  where  such,  initials  had  ever  been  used  to  the  knowledge  of 
both  of  them.  Fenderson  v.  Lehigh  Valley  R.  R.  Co.  (1914),  163  App.  Div.  107, 
148  N.  Y.  Supp.  494. 

PERSONAL  LOAN  BROKERS. 

See  Banking  L.,  If  340-373. 

PHARMACY. 
See  Public  Health  L.,  f§  231-241. 


PHYSICIANS. 
Registration  in  Bronx  County.    See  Bronx  County. 

PLATTSBURGH  CENTENARY. 

L.  1913,  ch.  730.— (B.  C.  &  G.'s  Consol.  Laws,  Vol.  8,  p.  2008),  §§  3,  4, 
amended  by  L.  1915,  ch.  230,  as  follows: 

§  3.  Such  commission  shall  organize  by  electing  from  its  members  a 
chairman,  vice-chairman,  secretary,  treasurer  and  such  other  officers  as  it 
may  deem  necessary ;  and  may  adopt  such  rules  and  regulations  as  it  may 
deem  proper  to  carry  into  effect  the  purposes  for  which  it  is  created. 
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I*  1915,  ch.  616.  Erection  of  memorial.  if  1,2. 

Such  commission  may  also  appoint  committees  from  its  members  and  may 
employ  such  assistants  as  it  may  deem  necessary,  define  their  powers  and 
duties  and  fix  their  compensation  within  any  appropriation  made  for  the 
commission;  but  no  compensation  hereby  authorized  shall  continue  after 
the  thirty-first  day  of  December,  nineteen  hundred  and  sixteen.  (Amended 
by  L.  1915,  ch.  230,  in  effect  Apr.  7,  1915.) 

§  4.  Such  commission  shall  keep  an  accurate  record  of  all  its  proceed- 
ings, and  shall  make  a  full  and  complete  record  thereof  to  the  legislatures 
of  nineteen  hundred  and  fourteen  and  nineteen  hundred  and  fifteen,  on  or 
before  January  fifteenth,  and  also  to  the  legislature  of  nineteen  hundred 
and  sixteen,  on  or  before  January  fifteenth  of  that  year.  (Amended  by 
L.  19]  5,  ch.  230,  in  effect  Apr.  7,  1915.) 

L.  1914,  ch.  95.— (B.  C.  tfe  Q.'s  Consol.  L.,  Vol.  9,  p.  694),  §§  1,  2, 
amended  by  L.  1915,  ch.  616,  as  follows: 

§  1.  The  commission  created  by  chapter  seven  hundred  and  thirty  of 
the  laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  to  provide 
for  the  celebration  of  the  centenary  of  the  battle  of  Plattsburg,  the  ap- 
pointment of  a  commission,  prescribing  its  powers  and  duties  and  making 
an  appropriation  therefor,"  as  amended  by  chapter  eight  hundred  and 
twenty-eight  of  the  laws  of  nineteen  hundred  and  thirteen,  shall,  in  addi- 
tion to  its  powers  and  duties  under  such  acts,  have  the  power  and  duty  by 
itself,  or  in  co-operation  with  the  government  of  the  United  States  to  pro- 
vide for,  erect  and  establish  a  suitable  memorial  to  Thomas  Macdonough 
in  the  city  of  Plattsburg,  New  York.  The  commission  may  select  a  site 
for  such  memorial,  either  by  itself  or  in  co-operation  with  the  government 
of  the  United  States,  and  shall  have  power  to  acquire  such  site  either  by 
purchase  or  by  condemnation  under  the  condemnation  law,  as  the  commis- 
sion may  determine  to  be  most  advantageous  to  the  state.  (Amended  by 
L.  1915,  ch.  616,  in  effect  May  12,  1915.) 

§  2.  There  is  hereby  appropriated  the  sum  of  one  hundred  and  twenty- 
five  thousand  dollars  ($125,000),  or  so  much  thereof  as  may  be  necessary, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated  for  the  said 
commission  for  the  purpose  of  defraying  the  necessary  expenses  of  such 
celebration  for  the  erection,  or  to  aid  in  the  erection,  of  the  memorial  au- 
thorized by  section  one  of  this  act,  and  for  the  cost  and  expense  of  acquir- 
ing a  site  for  such  memorial  provided  for  in  section  one  of  this  act  as 
hereby  amended,  and  for  the  other  purposes  set  forth  in  chapters  seven 
hundred  and  thirty  and  eight  hundred  and  twenty-eight  of  the  laws  of 
nineteen  hundred  and  thirteen.  Of  the  amount  hereby  appropriated,  the 
gum  of  sixty-two  thousand  five  hundred  dollars  ($62,500)  *  shall  be  avail- 
able when  this  act  takes  effect  and  the  sum  of  sixty-two  thousand  five  hun- 
dred dollars  ($62,500)  shall  be  available  on  November  first,  nineteen  hun- 
dred and  fifteen.    The  moneys  hereby  appropriated  shall  be  payable  by 
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the  treasurer  on  the  warrant  of  the  comptroller  upon  the  order  of  the 
chairman  and  vice-chairman  of  the  commission,  and  shall  be  payable  for 
the  purpose,  in  the  manner  and  subject  to  the  provisions  of  the  acts  here- 
inbefore mentioned.  (Amended  by  L.  1915,  ch.  616,  in  effect  May  12, 
1915.) 

PLUMBING. 
Corporations  may  conduct  business;  General  City  L.,  §  45-a. 


POOS  LAW. 

(L.  1909,  ch.  46.) 

§  86.    Poor  children  under  sixteen  years  of  ago. 

Commitment  of  truants. — A  male  child  under  sixteen  years  of  age  may  not  be 
lawfully  committed  to  the  State  Agricultural  and  Industrial  School  upon  a  specific 
charge  of  truancy  unless  he  be  a  poor  person.    Rept  of  Atty.  Oenl.  (1914),  p.  400. 

§  80.  Belief  of  soldiers,  sailors  and  marines,  and  their  families. — No 
poor  or  indigent  soldier,  sailor  or  marine  who  has  served  in  the  military 
or  naval  service  of  the  United  States  and  who  has  been  honorably  dis- 
charged from  such  service  nor  his  family  nor  the  families  of  any  who  may 
be  deceased,  shall  be  sent  to  any  almshouse,  but  shall  be  relieved  and  pro- 
vided for  at  their  homes  in  the  city  or  town  where  they  may  reside,  so  far 
as  practicable,  provided  such  soldier,  sailor  or  marine  or  the  families  of 
those  deceased,  are,  and  have  been,  residents  of  the  state  for  one  year; 
and  the  proper  auditing  board  of  such  city  or  town  or  in  those  counties 
where  the  poor  are  a  county  charge,  the  superintendent,  if  but  one,  or 
superintendents  of  the  poor,  as  such  auditing  board  in  those  counties,  shall 
provide  such  sum  or  sums  of  money  as  may  be  necessary  to  be  drawn 
upon  by  the  commander  and  quartermaster  of  any  post  of  the  Grand 
Army  of  the  Eepublic,  or  of  any  camp  of  the  United  Spanish  War  Vet- 
erans of  the  city  or  town,  made  upon  the  written  recommendation  of  the 
relief  committee  of  such  post  or  camp ;  or  if  there  be  no  post  or  camp  in 
a  town  or  city  in  which  it  is  necessary  that  such  relief  shall  be  granted, 
upon  the  like  request  of  the  commander  and  quartermaster  and  recom- 
mendation of  the  relief  committee  of  a  Grand  Army  post,  or  a  camp  of 
the  United  Spanish  War  Veterans,  located  in  the  nearest  town  or  city,  to 
the  town  or  city  requested  to  so  furnish  relief,  and  such  written  request 
and  recommendation  shall  be  a  sufficient  authority  for  the  expenditures 
so  made.  (Amended  by  L.  1910,  ch.  102,  and  L.  1915,  ch.  120,  in  effect 
Mch.  24,  1915.) 

§  81.  Post  or  camp  to  give  notice  that  it  assumes  charge. — The  com- 
mander of  any  such  post  or  camp  which  shall  undertake  to  supervise  re- 
lief of  poor  veterans  or  their  families,  as  herein  provided,  before  his  acts 
shall  become  operative  in  any  town,  city  or  county,  shall  file  with  the 
clerk  of  such  town,  city  or  county,  a  notice  that  such  post  or  camp 
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intends  to  undertake  such  supervision  of  relief,  which  notice  shall 
contain  the  names  of  the  relief  committee,  commander  and  other  officers 
of  the  post  or  camp ;  and  also  an  undertaking  to  such  city,  town  or  county, 
with  sufficient  and  satisfactory  sureties  for  the  faithful  and  honest  dis- 
charge of  his  duties  under  this  article;  such  undertaking  to  be  approved 
by  the  treasurer  of  the  city  or  county,  or  the  supervisor  of  the  town,  from 
which  such  relief  is  to  be  received.  Such  commander  shall  annually 
thereafter,  during  the  month  of  October,  file  a  similar  notice  with  said 
city  or  town  clerk,  with  a  detailed  statement  of  the  amount  of  relief  re- 
quested by  him  during  the  preceding  year,  with  the  names  of  all  persons 
for  whom  such  relief  shall  have  been  requested,  together  with  a  brief 
statement  in  each  case,  from  the  relief  committee,  upon  whose  recommen- 
dation the  relief  was  requested,  provided,  however,  that  in  cities  of  the 
first  class  said  notice  and  said  detailed  statement  shall  be  filed  with  the 
comptroller  of  such  city,  and  said  undertaking  shall  be  approved  by  him, 
and  provided  further  that  in  any  city  of  the  first  class  which  is  now  or 
may  hereafter  be  divided  into  boroughs,  such  notice,  and  such  detailed 
statement  each  in  duplicate  shall  be  filed  with  the  comptroller,  and  he 
shall  forward  one  of  said  duplicates  to  the  commissioner  or  deputy  com- 
missioner of  charities  for  the  borough  in  which  the  headquarters  of  such 
post  or  camp  is  situated,  and  it  shall  be  the  duty  of  the  commissioner  of 
charities  to  annually  include  in  his  estimate,  of  the  amount  necessary  for 
the  support  of  his  department  such  sum  or  sums  of  money  as  may  be 
necessary  to  carry  into  effect  the  provisions  of  sections  eighty,  eighty-one, 
eighty-three,  eighty-four  and  eighty-five  of  this  chapter,  and  the  proper 
officers  charged  with  the  duty  of  making  the  budget  of  any  such  city 
shall  annually  include  therein  such  sum  or  sums  of  money  as  may  be 
necessary  for  that  purpose.  Provided,  further,  that  in  the  city  of  New 
York  the  relief  shall  be  paid  by  the  comptroller,  by  warrant  to  the  order 
of  the  beneficiaries,  on  a  recommendation  signed  by  the  relief  committee, 
the  commander  and  the  quartermaster  of  such  post  or  camp,  out  of  the 
amount  appropriated  for  such  purpose.  Moneys  actually  laid  out  and 
expended  except  in  the  boroughs  of  the  city  of  New  York  by  any  such  post 
or  camp  for  the  relief  specified  in  section  eighty  of  this  chapter  shall  be 
reimbursed  monthly  to  such  post  or  camp  by  the  comptroller  on  vouchers 
duly  verified  by  the  commander  and  quartermaster  of  said  post  or  camp, 
showing  the  date  and  amount  of  each  payment,  the  certificate  of  the  post 
or  camp  relief  committee,  signed  by  at  least  three  members,  none  of  whom 
shall  have  received  any  of  the  relief  granted  by  the  post  for  which  reim- 
bursement is  asked,  showing  that  the  person  relieved  was  an  actual  resident 
of  such  city,  and  that  they  recommend  each  payment,  and  tho  receipt  of 
the  recipient  for  each  payment,  or  in  case  such  receipt  could  not  be  obtained, 
a  statement  of  such  fact,  with  the  reason  why  such  receipt  could  not  be 
obtained.  Such  vouchers  shall  be  made  in  duplicate  on  blanks  to  be  sup- 
plied by  the  comptroller  and  shall  be  presented  to  the  commissioner  of 
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charities  for  the  borough  in  which  the  headquarters  of  the  post  or  camp 
is  situated,  and  if  such  commissioner  is  satisfied  that  such  moneys  have 
been  actually  expended  as  in  said  voucher  stated,  he  shall  approve  the 
same,  and  file  one  of  said  duplicates  in  his  office  and  forward  the  other 
to  the  comptroller,  who  shall  pay  the  same  by  a  warrant  drawn  to  the 
order  of  the  said  commander.  And  provided  further  that  in  the  city  of 
New  York  if  the  comptroller  is  satisfied  that  a  poor  or  indigent  soldier, 
sailor  or  marine,  who  has  served  in  the  military  or  naval  service  of  the 
United  States,  or  his  family,  and  has  been  honorably  discharged  there- 
from, or  the  families  of  any  who  may  be  deceased,  are  in  actual  want,  and 
that  immediate  relief  is  needed  by  either,  provided  he  or  they  shall  have 
been  residents  of  the  state  for  the  year  last  past,  and  is  or  are  actual  resi- 
dents of  said  city,  he  may,  in  his  discretion  authorize  and  empower  the 
commander  of  the  post  or  camp  to  furnish  relief  to  him  or  them  in  a 
reasonable  amount,  and  pay  the  amount  by  warrant  to  the  commander  of 
the  post  or  camp,  taking  the  receipt  in  duplicate  of  the  commander  of  the 
post  or  camp  therefor,  and  file  one  of  said  receipts  in  his  office,  and  for- 
ward the  other  to  the  commissioner  or  deputy-commissioner  of  charities 
for  the  borough  in  which  the  headquarters  of  the  post  or  camp  is  situated ; 
and  said  duplicate  receipts  shall  be  the  vouchers  for  the  payment  of  the 
same.  And  provided  further,  that  in  any  city,  county  or  borough  in 
which  Grand  Army  posts  or  camps  have  organized  or  may  organize  a 
memorial  and  executive  committee,  the  latter  shall  be  regarded  as  a  post 
of  the  Grand  Army  of  the  Republic  or  a  camp  of  the  United  Spanish 
War  Veterans.  And  the  chairman,  treasurer  or  almoner  and  bureau  of 
relief  or  relief  committee  referred  to,  shall  exercise  the  same  privileges 
and  powers  as  the  commander,  quartermaster  and  relief  committee  of  a 
post  or  camp,  on  complying  with  the  requirements  of  this  and  the  pre- 
ceding section.  Wilful  false  swearing  to  such  voucher  shall  be  deemed 
perjury  and  shall  be  punishable  as  such.  (Amended  by  L.  1910,  ch.  102, 
L.  1913,  ch.  594,  and  L.  1915,  ch.  563,  in  effect  May  10,  1915.) 

§  84.  Burial  of  soldiers,  sailors  or  marines. — The  board  of  supervisors 
in  each  of  the  counties  shall  designate  some  proper  person  or  commission, 
other  than  that  designated  for  the  care  of  poor  persons,  or  the  custody  of 
criminals,  who  shall  cause  to  be  interred  the  body  of  any  honorably  dis- 
charged soldier,  sailor  or  marine,  who  has  served  in  the  military  or  naval 
service  of  the  United  States,  or  the  body  of  the  wife  or  widow  of  any 
soldier,  sailor  or  marine,  married  to  him  previous  to  nineteen  hundred 
and  ten,  who  shall  die  such  widow,  and  who  shall  hereafter  die  without 
leaving  sufficient  means  to  defray  his  or  her  funeral  expenses,  but  such 
expenses  shall  in  no  case  exceed  fifty  dollars.  If  the  deceased  has  rela- 
tives or  friends  who  desire  to  conduct  the  burial,  but  are  unable  or  un- 
willing to  pay  the  charge  therefor,  such  sum  shall  be  paid  by  the  county 
treasurer  to  the  person  so  conducting  such  burial  upon  due  proof  of  the 
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claim,  made  to  such  person,  or  commission  of  the  death  and  burial  of  the 
soldier,  sailor  or  marine,  or  the  wife  or  widow  of  such  soldier,  sailor  or 
marine,  and  audit  thereof.  Such  interment  shall  not  be  made  in  a  ceme- 
tery or  cemetery  plot  used  exclusively  for  the  burial  of  poor  persons  de- 
ceased, and  the  board  of  supervisors  of  each  county  is  hereby  authorized 
and  empowered  to  purchase  and  acquire  lands,  or  to  appropriate  money 
for  the  purchase  and  acquisition  of  lands,  for  a  cemetery  or  cemetery 
plot  for  the  burial  of  any  such  honorably  discharged  soldiers,  sailors  or 
marines  and  their  wives  and  widows  and  also  to  provide  for  the  care, 
maintenance,  or  improvement  of  any  cemetery  or  plot  where  such  honor- 
ably discharged  soldiers,  sailors  or  marines  and  their  wives  and  widows 
are  buried  or  may  hereafter  be  buried.  (Amended  by  L.  1912,  ch.  306, 
L.  1914,  ch.  135,  and  L.  1915,  ch.  445,  in  effect  Apr.  28,  1915.) 

§  88.  Headstones  to  be  provided. — The  grave  of  any  honorably  dis- 
charged soldier,  sailor  or  marine  who.  served  in  the  army  or  navy  of  the 
United  States  or  of  the  wife  or  widow  of  such  an  honorably  discharged 
soldier,  sailor  or  marine,  whose  body  has  been  heretofore  or  shall  here- 
after be  interred  pursuant  to  the  last  preceding  section,  the  grave  of  any 
honorably  discharged  soldier,  sailor  or  marine  who  served  in  the  army  or 
navy  of  the  United  States  who  shall  have  been  heretofore  buried  in  any 
of  the  counties  of  this  state,  but  whose  grave  is  not  marked  by  a  suitable 
headstone,  and  who  died  without  leaving  means  to  defray  the  expense  of 
such  headstone,  or  whose  grave  shall  have  remained  unmarked  for  twenty- 
five  years  by  a  suitable  headstone,  shall  be  marked  by  a  headstone  con- 
taining the  name  of  the  deceased,  the  war  in  which  he  served,  and,  if  pos- 
sible, the  organization  to  which  he  belonged  or  in  which  he  served.  The 
headstone  at  the  grave  of  the  wife  or  widow  of  such  an  honorably  dis- 
charged soldier,  sailor  or  marine  shall  contain  the  name  of  the  deceased, 
the  war  in  which  her  husband  served,  and,  if  possible,  the  organization  to 
which  he  belonged  or  in  which  he  served.  Such  headstone  shall  not  cost 
more  than  twenty-five  dollars,  and  shall  be  of  such  design  and  material  as 
shall  be  approved  by  the  board  of  supervisors,  and  the  expenses  of  such 
burial  and  headstone  as  above  provided  for,  and  a  reasonable  sum  for  the 
services  of  the  person  or  commission  designated  in  section  eighty-four  and 
the  necessary  expenses  of  said  person  or  commission,  shall  be  a  charge  upon 
and  shall  be  paid  by  the  county  in  which  the  said  soldier,  sailor  or  marine, 
or  the  wife  or  widow  of  such  soldier,  sailor  or  marine,  shall  have  died ;  and 
the  board  of  supervisors  or  other  board  or  officer  vested  with  like  powers, 
of  the  county  of  which  such  deceased  soldier,  sailor  or  marine,  or  the  wife 
or  widow  of  such  soldier,  sailor  or  marine,  was  a  resident  at  the  time  of  his 
or  her  death,  is  hereby  authorized  and  directed  to  audit  the  account  and 
pay  the  expenses  of  such  burial  and  headstone,  and  a  reasonable  sum  for 
the  services  of  the  person  or  commission  designated  in  section  eighty-four 
and  the  necessary  expenses  of  said  person  or  commission;  provided,  how- 
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ever,  that  in  case  such  deceased  soldier,  sailor  or  marine,  or  the  wife  or 
widow  of  such  soldier,  sailor  or  marine,  shall  be  at  the  time  of  his  or  her 
death  an  inmate  of  any  state  institution,  including  state  hospitals  and  sol- 
diers' homes,  or  any  institution,  supported  by  the  state  and  supported  by 
public  expense  therein,  the  expense  of  such  burial  and  headstone  shall  be 
a  charge  upon  the  county  of  his  or  her  legal  residence.  It  shall  be  the 
duty  of  the  person  or  commission  in  this  article  provided  prior  to  the  an- 
nual meeting  of  the  board  of  supervisors  to  make  an  annual  report  to  such 
board  of  supervisors  of  all  applications  since  the  last  annual  report  for 
burial  and  the  erection  of  tombstones  as  provided  herein  together  with  the 
amounts  allowed;  all  applications  herein  referred  to  shall  accompany  said 
annual  report  and  be  placed  and  kept  on  file  with  the  board  of  super- 
visors. (Amended  by  L.  1910,  ch.  102,  L.  1914,  ch.  135,  L.  1915,  ch.  147, 
in  effect  Mch.  30,  1915.) 


PREFERRED  CAUSES. 
Code  of  Civil  Procedure. 

§  793.  Where  an  order  is  necessary. — Where  the  right  to  a  preference 
depends  upon  facts  which  do  not  appear  in  the  pleadings  or  other  papers 
upon  which  the  cause  is  to  be  tried  or  heard,  the  party  desiring  a  prefer- 
ence must  procure  an  order  therefor  from  the  court,  or  a  judge  thereof, 
upon  notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served  with 
or  before  the  notice  of  trial  or  argument.  Such  an  order  is  not  appealable, 
but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term  at  which 
the  preferred  cause  is  noticed  for  trial  or  hearing,  or  by  such  other  jus- 
tice, or  at  such  other  term  of  court,  or  at  such  other  time  as  shall  be  pre- 
scribed by  the  general  or  special  rules  of  practice.  But  a  preliminary 
order  is  not  requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced  within  sub- 
division six  thereof  may  be  made  ex  parte,  and  is  conclusive.  Where  no 
order  is  required,  a  claim  for  preference,  specifying  the  provision  of  law 
under  which  the  claim  is  made,  may  be  inserted  in  the  note  of  issue  to  be 
filed  with  the  clerk,  and  it  shall  then  be  the  duty  of  such  clerk  to  place 
such  cause  in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Bronx,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or  special 
proceeding  shall  be  placed  as  a  preferred  cause  upon  the  calendar  of  any 
circuit  court  or  trial  term  or  special  term  of  any  court  as  herein  provided, 
but  the  party  desiring  a  preference  of  any  cause  shall  serve  upon  the  oppo- 
site party,  with  his  notice  of  trial,  a  notice  that  an  application  will  be  made 
to  the  court  at  the  opening  thereof,  or  to  such  justice  or  other  term  of 
court  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  appear  in  the 
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pleadings  or  other  papers  upon  which  the  case  is  to  be  tried  the  notice 

must  be  accompanied  by  an  affidavit  showing  such  facts.    In  said  counties 

of  New  York,  Bronx,  Kings,  Queens  and  Erie  and  in  the  seventh  judicial 

district,  the  application  for  a  preference  shall  be  made  at  the  opening  of 

the  court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other  time 

as  shall  be  prescribed  by  the  general  or  special  rules  of  practice,  and  if  it 

shall  appear  that  the  cause  is  entitled  to  a  preference  and  is  intended  to 

be  moved  for  trial  at  or  for  the  term  for  which  the  application  is  made, 

the  court  or  justice  must  designate  a  day  certain,  during  that  term,  on 

which  day  the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 

causes  so  designated  for  trial  for  the  same  day,  the  said  causes  shall  be 

heard  in  the  order  of  their  date  of  issue.     (Amended  by  L.  1915,  ch.  633, 

**  effect  May  14,  1915.) 
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PEISON  LAW. 

(L.  1909,  ch.  47.) 

§  136.  General  duties  of  clerk. — It  shall  be  the  duty  of  the  clerk  of  each 
of  said  prisons  to  conform  to  the  rules  of  discipline  established  by  the 
superintendent  of  state  prisons,  and  to  perform  his  duties  as  prescribed  by 
the  comptroller  in  accordance  with  law ;  to  keep  a  register  of  convicts,  in 
which  the  names  of  the  convicts  shall  be  alphabetically  arranged,  and  in 
which  shall  be  entered,  under  appropriate  columns,  the  date  of  conviction, 
where  born,  age,  occupation,  complexion,  stature,  crime,  court  in  which, 
county  where  convicted,  term  of  sentence,  number  of  previous  convictions, 
to  what  prison  or  prisons  previously  sent,  when  discharged  and  how  dis- 
charged, and  such  additional  facts  as  the  superintendent  of  state  prisons 
may  require  to  be  stated  on  the  register;  to  annually  report  to  the  agent 
and  warden  of  such  prison  on  the  first  day  of  November  the  number  of 
convicts  remaining  in  prison  on  the  last  day  of  the  previous  September, 
the  number  received  during  the  year  ending  with  the  last  day  of  the  previ- 
ous September,  the  number  discharged  by  expiration  of  sentence,  habeas 
corpus  or  by  the  courts,  the  number  of  deaths  and  escapes,  and  the  number 
transferred  to  any  other  penal  institution  during  such  year,  and  the  number 
remaining  in  prison  on  the  last  day  of  said  September;  to  keep  books  of 
account  of  the  financial  transactions  of  the  prison;  to  keep  a  separate  ac- 
count in  a  book  provided  for  that  purpose  of  all  money  and  other  articles 
received  by  the  agent  and  warden  from  each  convict,  crediting  such  con- 
vict therefor;  to  enter  each  bill  taken  by  the  agent  and  warden  of  the 
prison  in  the  books  of  the  prison  at  the  time  of  the  receipt  of  the  articles 
mentioned  in  such  account,  and  in  case  the  articles  received  do  not  agree 
in  all  respects  with  the  invoice,  he  shall  immediately  notify  the  agent  and 
warden  of  such  discrepancy,  and  note  in  his  book  the  discrepancy,  whether 
in  weight,  quantity  or  quality ;  to  preserve  in  the  prison  a  set  of  all  official 
reports  made  to  the  legislature  respecting  the  same,  and  a  set  of  similar 
reports  in  relation  to  each  of  the  other  state  prisons,  and  for  that  purpose 
a  suitable  number  of  such  reports,  when  printed,  shall  be  supplied  to  him 
by  the  superintendent  of  state  prisons;  to  make  an  annual  report,  attested 
by  his  oath  to  be  just  and  true,  to  the  secretary  of  state,  on  or  before  the 
first  day  of  December  of  each  year,  stating  the  names  of  convicts  dis- 
charged or  pardoned  from  said  prison  during  the  year  ending  with  the 
last  day  of  the  preceding  September,  and  all  the  particulars  in  relation  to 
such  convicts  as  are  required  to  be  stated  in  the  agent  and  warden's 
monthly  report  to  the  superintendent  of  state  prisons,  and  stating  also,  in 
the  cases  of  pardons,  the  time  unexpired  of  the  time  for  which  the  con- 
victs so  pardoned  were  respectively  pardoned,  when  such  pardons  were 
granted,  and  the  conditions,  if  any,  on  which  they  were  granted,  and  also 
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the  state  of  health  of  each  convict  so  pardoned  at  the  time  of  his  discharge. 
(Amended  by  L.  1915,  ch.  105,  m  effect  Mch.  24,  1915.) 

§  138.  Duties  of  physician. — It  shall  be  the  duty  of  the  physician  at 
each  of  said  prisons  to  attend  daily  during  the  proper  business  hours  of 
such  prison,  and  at  all  times  hold  himself  in  readiness  to  discharge  his 
duties  as  such  physician  whenever  directed  by  the  agent  and  warden,  un- 
less, by  the  direction  of  the  superintendent  of  state  prisons,  he  is  otherwise 
engaged  in  transacting  business  on  account  of  the  prison;  to  examine 
weekly  the  cells  of  the  convicts  for  the  purpose  of  ascertaining  whether 
they  are  kept  in  a  proper  state  of  cleanliness  and  ventilation,  and  report 
the  same,  weekly,  to  the  agent  and  warden  in  writing;  to  examine  daily 
into  the  quality  and  state  of  the  provisions  delivered  to  the  prisoners,  and 
whenever  he  shall  have  reason  to  believe  that  any  of  such  provisions  are 
prejudicial  to  the  health  of  the  prisoners,  he  shall  immediately  make  a  re- 
port thereof  to  the  agent  and  warden  of  the  prison  in  writing;  to  have 
charge  of  the  hospital,  to  attend  at  all  times  to  the  wants  of  the  sick  con- 
victs whether  in  the  hospital  or  in  their  cells;  to  prescribe  the  diet  of  sick 
convicts,  whether  in  the  hospital  or  in  their  cells  or  elsewhere,  and  his 
directions  in  relation  thereto  shall  be  followed  by  the  agent  and  warden; 
to  keep  a  daily  record  of  all  admissions  to  the  hospital,  indicating  the 
•color,  nativity,  age,  occupation,  habit  of  life,  crime,  time  of  entrance  and 
discharge  from  the  hospital,  date  of  admission  to  the  prison,  time  in 
county  prison  before  conviction,  disease,  if  afflicted  with  scrofula  before 
admission,  scrofula  during  the  first,  second  and  third  six  months  after 
admission  to  prison,  and  of  the  prescriptions  and  treatment  of  each  case; 
to  report  monthly  to  the  agent  and  warden  the  number  of  patients  re- 
ceived into  the  hospital  during  the  last  preceding  month,  stating  their  re- 
spective ages,  color,  disease  and  occupations  in  prison,  the  quality  and 
kind  of  medicine  administered  during  the  month,  the  number  of  those  dis- 
charged, their  condition  when  discharged,  the  time  they  shall  have  re- 
mained in  the  hospital,  the  number  of  deaths,  stating  cause  of  such  deaths ; 
and  it  shall  be  his  further  duty  to  state  in  such  report,  the  number  of  sick 
convicts  not  received  into  the  hospital,  for  whom  he  shall  have  prescribed 
during  the  last  preceding  month,  and  the  quantity  and  kind  of  medicine 
so  prescribed,  and  the  number  of  days  during  which  such  convicts,  in  con- 
sequence of  sickness,  shall  have  been  relieved  from  labor;  to  make  an  an- 
nual report  to  the  agent  and  warden  on  or  before  the  first  day  of  Novem- 
ber in  each  year  of  the  sanitary  condition  of  the  prison  for  the  year  end- 
ing with  {he  last  day  of  the  previous  September,  with  a  condensed  state- 
ment of  the  information  contained  in  his  monthly  reports,  and  of  such 
other  matters  as  shall  be  required  by  the  agent  and  warden.  (Amended 
by  L.  1915,  ch.  415,  in  effect  Apr.  28,  1915.) 

§  170.    Contracts  prohibited. 
A  contract  to  furnish  electricity  produced  and  generated  by  convict  labor  at 
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Clinton  prison,  to  the  residents  of  the  village  of  Dannemora  for  residential  and 
individual  purposes  would  be  illegal  and  unconstitutional,  but  electricity  so  pro- 
duced can  be  furnished  for  public  purposes  to  the  village  of  Dannemora,  that  being 
a  political  division  of  the  State.    Rept  of  Atty.  GenL  (1915),  p.  177. 

§  177.  Labor  of  prisoners  in  prisons,  reformatories,  penitentiaries  and 
county  jails. — The  labor  of  the  convicts  in  the  state  prisons  and  reforma- 
tories in  the  state,  after  the  necessary  labor  for  and  manufacture  of  all 
needed  supplies  for  said  institutions,  shall  be  primarily  devoted  to  the 
state  and  the  public  buildings  and  institutions  thereof,  and  the  manufac- 
ture of  supplies  for  the  state,  and  public  institutions  thereof,  and  secondly 
to  the  political  divisions  of  the  state,  and  public  institutions  thereof;  and 
the  labor  of  the  convicts  in  the  penitentiaries,  workhouses  and  county  jails 
after  the  necessary  labor  for  and  manufacture  of  all  needed  supplies  for 
the  same,  shall  be  primarily  devoted  to  the  counties,  respectively,  in  which 
said  penitentiaries,  workhouses  or  county  jails  are  located,  and  the  towns, 
cities  and  villages  therein,  and  to  the  manufacture  of  supplies  for  the 
public  institutions  of  the  counties,  or  the  political  divisions  thereof,  and 
secondly  to  the  state  and  the  public  institutions  thereof,  provided,  how- 
ever, that  for  the  purpose  of  disposing  of  the  whole  or  any  part  of  the 
product  of  any  penal  institution  in  the  state,  other  than  said  state  prisons 
and  state  reformatories,  to  the  state  or  to  any  political  divisions  thereof  or 
to  any  public  institutions  owned  or  managed  and  controlled  by  the  state, 
or  by  any  political  division  thereof,  the  managing  authority  of  any  such 
penal  institution  and  the  state  superintendent  of  prisons  may  enter  into  a 
contract  or  contracts  which  may  determine  the  kinds  and  qualities  of 
articles  to  be  produced  by  such  institution  and  the  method  of  distribution 
and  sale  thereof  by  the  state  superintendent  of  prisons  or  under  his  direc- 
tions, either  in  separate  lots  or  in  combination  with  the  products  of  other 
such  institutions  and  with  the  products  of  state  prisons  and  may  fix  and 
determine  any  and  all  terms  and  conditions  for  the  disposition  of  such 
products  of  such  institutions  and  the  disposition  of  proceeds  of  sale  thereof 
and  any  and  all  other  terms  and  conditions  as  may  be  agreed  upon,  not 
inconsistent  with  the  constitution,  provided,  however,  that  no  such  con- 
tract shall  be  for  a  period  of  more  than  five  years  and  that  any  prices  fixed 
by  such  contracts  shall  be  the  current  prices  fixed  by  the  state  board  of 
classification  for  like  articles  or  shall  be  approved  by  the  state  board  of 
classification  on  presentation  to  it  of  a  copy  of  such  contract  or  proposed 
contract,  and  provided  further  that  any  distribution  or  diversification  of 
industries  provided  for  by  such  contract  shall  be  in  accordance  with  the 
rules  and  regulations  established  by  the  state  commission  of  prisons  or 
shall  be  approved  by  the  state  commission  of  prisons  on  presentation  to  it 
of  a  copy  of  such  contract  or  proposed  contract.  Provided,  furthermore, 
that  no  product  manufactured  in  whole  or  in  part  by  or  in  any  penal  in- 
stitution of  the  state  or  of  a  political  division  thereof,  shall  be  sold,  or 
otherwise  disposed  of  for  profit,  by  any  officer,  or  administrative  body,  of 
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such  institution,  or  by  any  officer,  or  administrative  body  of  the  state,  or 
of  a  political  division  thereof,  except  to  the  state  itself  or  to  a  political 
division  thereof,  or  to  an  officer  or  administrative  body  of  the  state,  or  of 
a  political  division  thereof,  or  to  or  for  a  public  institution  owned  or  man- 
aged and  controlled  by  the  state  or  by  any  political  division  thereof;  and 
in  no  case  shall  said  products  be  purchased  for  the  purpose  of  resale  or  for 
their  disposition  for  profit  in  a  manner  not  herein  provided  for  in  the 
first  instance.  A  violation  of  any  of  the  foregoing  provisions  shall  con- 
stitute sufficient  cause  for  the  removal  of  such  officer  or  board  of  adminis- 
tration by  the  duly  constituted  authority  having  jurisdiction.  (Amended 
by  L.  1915,  ch.  282,  in  effect  Apr.  14,  1915.) 

§  184-a.  Farm  products  of  penal  institutions  to  be  furnished  to  other 
institutions. — Farm  products  used  by  any  state  charitable  institution  or 
state  hospital,  in  excess  of  those  produced  by  such  institution  or  hospital, 
shall  be  obtained  from  state  prisons,  reformatories  and  penitentiaries  hav- 
ing or  producing  a  surplus  of  such  products,  unless  it  be  more  advantageous 
to  the  state  to  obtain  such  products  elsewhere,  regard  being  had  to  prices, 
quality,  distance  and  to  the  time  and  manner  of  transportation  and  deliv- 
ery. Such  products  shall  be  furnished  on  the  requisition  of  the  purchasing 
authorities  of  the  institution  or  hospital,  paid  for  as  other  supplies  for  such 
institution  or  hospital  and  the  moneys  received  and  applied  by  the  prison, 
reformatory  or  penitentiary  where  paid  in  the  same  manner  as  moneys  for 
other  products  of  convict  labor.  The  superintendent  of  state  prisons  and 
state  superintendents  of  reformatories  and  penitentiaries,  where  farm 
products  are  purchased,  shall  from  time  to  time  transmit  to  the  managers 
or  trustees  of  the  several  state  hospitals  and  state  charitable  institutions 
statements  of  surplus  farm  products  available  for  sale,  together  with  prices 
therefor  and  conditions  of  transportation  and  delivery.  (Added  by  L. 
1915,  ch.  457,  in  effect  Apr.  28,  1915.) 

§  188.  Earnings  of  prisoners. — Every  prisoner  confined  in  the  state 
prisons,  reformatories  and  penitentiaries,  and  every  prisoner  serving  sen- 
tence in  the  county  jails,  may,  in  the  discretion  of  the  managing  authority 
of  said  institution,  receive  compensation  from  the  earnings  of  the  institu- 
tion in  which  he  is  confined,  such  compensation  to  be  graded  by  such  man- 
aging authority  for  the  time  such  prisoner  may  work,  but  in  no  case  shall 
the  compensation  allowed  to  such  convicts  exceed  in  amount  ten  per  centum 
of  the  earnings  of  the  institution  in  which  they  are  confined;  provided, 
however,  that  any  compensation  in  excess  of  one  and  one-half  cents  per 
day  shall  be  based  upon  an  amount  of  work  or  labor  performed  by  him  at 
his  option  in  excess  of  a  given  amount  fixed  for  him  to  perform  for  the 
benefit  of  the  state,  or  political  subdivision  thereof,  and  in  such  case  his 
compensation  may,  in  the  discretion  of  such  managing  authority,  be  a  sum 
equal  to  the  value  of  the  additional  work  or  labor  so  performed  or  to  the 
value  of  the  product  or  portion  thereof  produced  by  such  additional  work 
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or  labor,  except  that  his  total  compensation  shall  not  in  any  case  exceed 
the  amount  of  twenty  cents  a  day.  The  difference  in  the  rate  of  compen- 
sation shall  be  based  both  on  the  pecuniary  value  of  the  work  performed, 
and  also  on  the  willingness,  industry  and  good  conduct  of  such  prisoner; 
provided,  that  whenever  any  prisoner  shall  forfeit  his  good  time  for  mis- 
conduct or  violation  of  the  rules  or  regulations  of  the  prison,  reformatory, 
penitentiary  or  county  jail,  he  shall  forfeit  out  of  the  compensation  al- 
lowed under  this  section  such  an  amount  as  may  be  determined  by  the 
managing  authority  of  any  such  institution,  not  to  exceed  twenty-five 
cents  for  each  day  of  good  time  so  forfeited.  The  managing  authority  of 
any  such  institution  may  institute  and  maintain  a  uniform  system  of  fines, 
to  be  imposed  at  his  discretion,  in  place  of  his  other  penalties  and  punish- 
ments, to  be  deducted  from  such  compensation  standing  to  the  credit  of 
any  prisoner,  for  misconduct  by  such  prisoner.  (Amended  by  L.  1915, 
ch.  288,  in  effect  Apr.  14,  1915.) 

§  230.    Definite  sentence;  indeterminate  sentence;  commutation. 

Term  of  imprisonment;  commutation. — The  term  of  imprisonment  of  one  who  Is 
sentenced  for  a  year  to  a  penitentiary  whose  sentence  is  suspended  during  good 
behavior  and  who  by  reason  of  violation  of  his  probation  is  sentenced  for  the  bal- 
ance of  the  unexpired  term  of  one  year  ends  at  the  expiration  of  the  year.  Such 
a  term  of  imprisonment  amounting  to  six  months  and  twenty-five  days  entitles  the 
prisoner  to  commutation  of  five  days  in  each  month  of  said  term.  Rept  of  Atty. 
Genl.,  Aug.  7,  1914. 

§  321.  Convicts  in  penitentiary  to  be  confined  at  labor. — It  shall  be  the 
duty  of  the  agent  and  warden  of  each  of  the  penitentiaries  in  this  state  to 
require  of  every  able-bodied  convict  confined  therein  as  many  hours  of 
faithful  labor  in  each  and  every  day  during  his  term,  as  shall  be  prescribed 
by  the  rules  of  such  penitentiary,  and  the  board  of  supervisors  of  Erie 
county  shall  have  power,  if  they  deem  it  proper,  to  employ  convicts  sen- 
tenced to  be  confined  in  a  penitentiary,  situate  within  the  territorial  lim- 
its of  such  county,  and  liable  to  be  employed  at  hard  labor,  upon  any  work 
being  prosecuted  by  and  within  such  county,  and  such  boards  of  super- 
visors shall  have  power  to  make  all  necessary  appointments,  rules  and  regu- 
lations for  such  employment  within  such  county,  including  the  right  to 
fix  a  per  diem  compensation  for  such  employment  at  a  rate  not  to  exceed 
ten  cents.     (Amended  by  L.  1915,  ch.  366,  m  effect  Apr.  26,  1915.) 

§  357.  Jail  liberties  in  certain  counties. — The  following  are  the  liberties 
of  the  jail  for  each  of  the  counties  specified,  to  wit :  For  the  county  of 
New  York,  the  whole  of  said  county;  for  the  county  of  the  Bronx,  the 
whole  of  said  county ;  for  the  county  of  Onondaga,  the  whole  of  the  city  of 
Syracuse;  for  the  county  of  Monroe,  the  whole  of  the  city  of  Rochester; 
for  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo;  for  the  county  of 
Dutchess,  the  whole  of  the  city  of  Poughkeepsie ;  for  the  county  of  Kings, 
the  whole  of  that  county;  for  the  county  of  Albany,  the  whole  of  the  city 


PUBLIC  BUILDINGS. 


547 


L.  1915,  ch.  336. 


Construction  of  capitol. 


«  1. 


of  Albany ;  for  the  county  of  Jefferson,  the  whole  of  the  city  of  Water- 
town;  for  the  county  of  Herkimer,  the  whole  of  the  village  of  Herkimer; 
for  the  county  of  Rensselaer,  the  whole  of  the  city  of  Troy ;  for  the  county 
of  Niagara,  the  whole  of  the  city  of  Lockport ;  for  the  county  of  Steuben, 
the  whole  of  the  village  of  Bath ;  for  the  county  of  Nassau,  the  whole  of 
the  town  of  Hempstead;  for  the  county  of  Broome,  the  whole  of  the  city 
of  Binghamton;  for  the  county  of  Genesee,  the  whole  of  the  village  of 
Batavia.  (Amended  by  L.  1911,  ch.  174,  and  L.  1915,  ch.  62,  m  effect 
Mch.  11,  1915.) 

PUBLIC  BUILDINGS. 

L  1916,  oh.  336. — An  aot  to  authorise  and  empower  the  trustees  of  public  buildings 
to  examine  and  allow  accounts  for  work  done  or  material!  furnished  in  the  recon- 
struction of  the  capitol.     (In  effect  Apr.  20,  1916.) 

Section  1.  The  trustees  of  public  buildings  are  hereby  authorized  and 
empowered  to  examine  the  accounts  of  persons  and  corporations  for  work 
actually  done  or  materials  actually  furnished  in  the  reconstruction  of  the 
capitol,  and  if,  after  examining  such  accounts  and  inspecting  such  work, 
they  find  that  such  work  was  actually  done  or  such  materials  actually  fur- 
nished and  the  state  has  received  the  benefit  thereof,  they  may  audit  and 
allow  such  accounts  in  such  amounts  as  they  shall  deem  just;  and  thereupon 
such  accounts  as  so  audited  and  allowed  shall  be  payable  out  of  the  appro- 
priation for  the  work  of  capitol  reconstruction. 
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PUBLIC  BUILDINGS  LAW. 

(L.  1909,  ch.  48.) 

§  3.  Powers  and  duties  of  trustees. — The  trustees  of  public  buildings 
shall: 

1.  Allot  to  the  legislature  and  the  different  departments,  commissions, 
boards  and  officers  of  the  state  government  such  space  and  room  in  the 
capitol  and  other  buildings  under  their  custody  or  in  buildings,  rooms  or 
premises  held  by  such  trustees  by  lease,  as  such  departments,  commissions, 
boards  or  officers  may  be  entitled  to  by  law  and  as  in  the  judgment  of  the 
trustees  shall  be  adequate  and  suitable  and  cause  the  same  to  be  properly 
furnished.  Where  a  statute  provides,  in  terms  or  effect,  that  a  depart- 
ment, commission,  board  or  officer  of  the  state  government  shall  have  space 
or  rooms  in  the  state  capitol  assigned  by  the  trustees  of  public  buildings, 
or  in  a  building  in  the  city  of  Albany  under  their  custody,  such  trustees 
may,  if  space  in  the  capitol  or  in  any  such  building  be  not  adequate  or 
available  therefor,  assign  space  or  rooms  therefor  in  buildings,  rooms  or 
premises  in  such  city  held  by  the  trustees  by  lease. 

2.  Purchase  furniture  and  equipment  and  other  necessary  personal 
property  for  use  in  the  capitol  or  in  any  building  under  the  custody  of  the 
trustees,  or  in  any  building  or  part  of  a  building  held  by  the  trustees  by 
lease  from  the  funds  appropriated  to  each  department  or  commission  for 
such  purpose  and  take  all  necessary  measures  for  the  careful  preservation 
of  furniture,  equipment  and  other  personal  property  therein  belonging  to 
the  state.  The  furniture,  other  personal  property  and  fixtures  in  such 
buildings,  purchased  with  money  appropriated  by  the  state,  shall  be  sub- 
ject to  the  direction  and  control  of  such  trustees,  and  shall  not  be  sold,  ex- 
changed, given  away  or  removed  from  any  such  building,  except  with  the 
consent  of  such  trustees,  or  with  the  consent  of  the  superintendent  of  pub- 
lic buildings,  acting  under  their  direction.  No  repairs,  additions  or  altera- 
tions shall  be  made  to  such  public  buildings  without  the  consent  of  such 
trustees  or  of  such  superintendent  acting  under  their  direction. 

3.  Appoint  and  remove  at  pleasure  a  superintendent  of  public  build- 
ings. 

4.  Fix  the  salary  of  all  employees  in  the  maintenance  department 
under  the  charge  of  the  superintendent  of  public  buildings. 

5.  Report  to  the  legislature  on  or  before  the  fifteenth  day  of  January 
in  each  year  an  estimate  of  the  sum  necessary  for  expenses  of  the  main- 
tenance department  of  the  public  buildings  for  the  ensuing  year,  and 
transmit  therewith  a  copy  of  the  inventory  of  movable  property  delivered 
to  them  by  the  superintendent. 

6.  Have  power  to  accept  and  receive  for  erection  or  location  in  any  of 
the  public  buildings  or  grounds  such  statues,  monuments,  memorials  or 
tablets  having  reference  to  historical  events  in  the  history  or  acts  of  the 
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citizens  or  soldiers  of  the  state  of  New  York  as  shall  meet  their  approval, 
provided  that  such  gifts  are  erected  or  located  without  expenditure  from 
the  state  treasury. 

7.  Have  power  to  lease  from  time  to  time  buildings,  rooms  or  premises 
in  the  city  of  Albany,  and  elsewhere  in  the  state,  for  providing  space  for 
departments,  commissions,  boards  and  officers  of  the  state  government, 
upon  such  terms  and  conditions  as  the  trustees  deem  most  advantageous 
to  the  state.  Any  such  lease  shall,  however,  be  for  a  term  not  exceeding 
five  years,  but  may  provide  for  an  optional  renewal,  on  the  part  of  the 
trustees,  for  a  term  of  five  years  or  less.  Each  such  lease  shall  contain  a 
clause  that  the  contract  of  the  state  thereunder  shall  be  deemed  executory 
only  to  the  extent  of  the  moneys'  available,  and  no  liability  shall  be  in- 
curred by  the  state  beyond  the  money  available  for  the  purpose. 
{Amended  by  L.  1915,  ch.  403,  in  effect  Apr.  28,  1915.) 
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PUBLIC  HEALTH  LAW. 

(L.  1909,  ch.  49.) 

§  17.  Violations  of  health  laws  or  regulations. — Any  person  violating, 
disobeying  or  disregarding  the  terms  of  any  lawful  notice,  order  or  regula- 
tion prescribed  by  the  state  commissioner  of  health  or  by  the  sanitary  code, 
or  any  provision  of  the  public  health  law  or  sanitary  code,  for  which  a  civil 
penalty  is  not  otherwise  expressly  prescribed  by  law,  shall  be  liable  to  the 
people  of  the  state  for  a  civil  penalty  of  not  to  exceed  fifty  dollars  for 
every  such  violation.  Nothing  in  this  section  contained  shall  be  construed 
to  alter  or  repeal  any  existing  provision  of  law  declaring  such  violations  or 
any  of  them  misdemeanors  or  felonies  or  prescribing  the  penalty  therefor. 
(Added  by  L.  1915,  ch.  384,  in  effect  Apr.  26,  1915.) 

§  20.  Local  boards  of  health. — There  shall  continue  to  be  local  boards 
of  health  and  health  officers  in  the  several  cities,  villages  and  towns  of  the 
state  except  as  hereinafter  provided.  In  the  cities,  except  cities  of  the 
first  and  second  class,  the  board  shall  consist  of  the  mayor  of  the  city  who 
shall  be  its  president,  and  at  least  six  other  persons,  one  of  whom  shall  be 
a  competent  physician,  who  shall  be  appointed  by  the  common  council, 
upon  the  nomination  of  the  mayor,  and  shall  hold  office  for  three  years. 
Appointments  of  members  of  such  boards  shall  be  made  for  such  shorter 
terms  as  at  any  time  may  be  necessary,  in  order  that  the  terms  of  two  ap- 
pointed members  shall  expire  annually.  In  the  cities,  except  cities  of  the 
first  and  second  class,  and  such  other  cities  whose  charters  otherwise  pro- 
vide, the  board  shall  appoint,  for  a  term  of  four  years,  a  competent  phy- 
sician, not  one  of  its  members,  to  be  the  health  officer  of  the  city,  and  shall 
fill  any  vacancy  that  now  exists  or  may  hereafter  exist  from  expiration  of 
term  or  otherwise  in  the  office  of  health  officer  of  the  city.  In  villages  the 
board  shall  consist  of  the  board  of  trustees  of  such  village.  In  towns  the 
board  of  health  shall  consist  of  the  town  board.  The  local  board  of  health 
shall  appoint  a  competent  physician,  not  a  member  of  the  local  board  of 
health,  to  be  the  health  officer  of  the  municipality.  The  term  of  office  of 
the  health  officer  shall  be  four  years  and  he  shall  hold  office  until  the  ap- 
pointment of  his  successor.  He  may  be  removed  for  just  cause  by  the  local 
board  of  health  or  the  state  commissioner  of  health  after  a  hearing ;  such  re- 
moval by  the  local  board  of  health  must  be  approved  by  the  state  commis- 
sioner of  health.  The  health  officer  need  not  reside  within  the  village  or 
town  for  which  he  shall  be  chosen.  Notice  of  the  membership  and  organi- 
zation of  every  local  board  of  health  shall  be  forthwith  given  by  such  board 
to  the  state  department  of  health.  The  term  " municipality,' '  when  used  in 
this  article,  means  the  city,  village  or  town  or  consolidated  health  district  for 
which  any  such  local  board  may  be  or  is  appointed.  The  provisions  herein 
contained  as  to  boards  of  health,  and  for  the  appointment  of  health  officers. 
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shall  apply  to  all  towns  and  villages,  whether  such  villages  are  organized 
under  general  or  special  laws.  The  members  of  town  boards  and  of  village 
boards  of  trustees  and  of  boards  of  health  of  consolidated  health  districts 
shall  not  receive  additional  compensation  by  reason  of  serving  as  members 
of  boards  of  health.  Any  matter  within  the  jurisdiction  of  a  town  or 
village  board  of  health  may  be  considered  and  acted  upon  at  any  meeting  of 
such  town  board  or  village  board  of  trustees. 

The  state  commissioner  of  health,  on  the  request  of  the  town  board  of  any 
town  and  the  board  of  trustees  of  any  village  and  the  common  council  or 
other  like  authority  of  any  city,  may  combine  into  one  health  district,  here- 
inafter referred  to  as  a  consolidated  health  district,  any  two  or  more  of 
such  towns,  villages  or  cities  within  one  county  and  may  on  the  request  of 
the  town  board  of  any  town,  board  of  trustees  of  any  village  or  common 
council  or  other  like  authority  of  any  city  at  any  time  thereafter  set  apart 
such  town,  village  or  city  as  a  separate  health  district.  In  any  consolidated 
health  district  there  shall  be  a  board  of  health  which  shall  consist  of  the 
supervisor  of  each  town,  the  president  of  the  board  of  trustees  of  each 
village,  and  the  mayor  of  each  city  included  in  each  district,  provided  that 
if  the  number  of  members  so  provided  for  is  an  even  number,  such  mem- 
bers shall  within  thirty  days  after  such  district  shall  have  been  established 
by  the  state  commissioner  of  health  choose  an  additional  member  of  such 
board  of  health  to  be  known  as  the  elective  member.  An  elective  member 
shall  serve  for  a  term  of  two  years  from  the  first  day  of  January  preceding 
his  election  and  until  his  successor  shall  have  been  appointed,  provided  that 
if  at  any  time  the  number  of  members  of  the  board  of  health,  excluding  the 
elective  member,  shall  by  reason  of  the  addition  of  an  additional  municipal- 
ity or  municipalities  become  an  odd  number,  the  term  of  office  of  the  elective 
member  shall  thereupon  cease. 

The  board  of  health  of  a  consolidated  health  district  shall  from  time  to 
time  elect  a  president  from  among  its  members.  The  health  officer  of  a 
consolidated  health  district  shall  serve  as  the  secretary  of  the  board  of  health 
thereof  without  additional  remuneration  therefor. 

In  each  such  consolidated  health  district  the  board  of  health  shall  appoint 
a  health  officer.  Each  board  of  health  and  each  health  officer  of  a  consoli- 
dated health  district  shall  have  all  the  rights,  powers,  duties  and  obligations 
conferred  and  imposed  by  law  upon  boards  of  health  and  health  officers 
respectively. 

When  any  consolidated  health  district  is  established,  as  herein  provided, 
the  boards  of  health  of  the  towns,  villages  or  cities  included  within  such  dis- 
trict, shall  thereupon  cease  to  exist  as  boards  of  health,  and  all  their  rights, 
powers,  duties  and  obligations  shall  thereupon  be  transferred  to  the  board 
of  health  of  such  district.  When  the  board  of  health  of  any  such  consoli- 
dated health  district  shall  have  appointed  a  health  officer  therefor,  the  terms 
of  office  of  the  health  officers  of  the  towns,  villages  or  cities  included  in 
such  district  shall  cease,  and  all  their  rights,  powers,  duties  and  obligations 
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shall  thereupon  be  transferred  to  and  imposed  upon  the  health  officer  ap- 
pointed for  such  consolidated  health  district. 

The  board  of  health  of  any  such  consolidated  health  district  shall  from 
time  to  time  audit  all  accounts;  and  allow  or  reject  all  charges,  claims  and 
demands  against  such  health  district  for  the  remuneration  and  expenses  of 
the  health  officer,  registrar  or  registrars,  and  for  all  other  expenses  lawfully 
incurred  by  said  board  of  health  or  on  its  authority.  Such  board  shall  an- 
nually make  an  abstract  of  the  names  of  all  persons  who  have  presented 
to  them  accounts  to  be  audited,  the  amounts  claimed  by  each  such  person, 
and  the  amounts  finally  audited  and  approved  by  them  respectively,  and 
shall  deliver  such  abstract  to  the  clerk  of  the  board  of  supervisors.  The 
1x>ard  of  supervisors  shall  levy  a  tax  upon  the  real  and  personal  property 
within  such  health  district  sufficient  to  provide  for  the  sums  audited  and 
approved  by  the  board  of  health  thereof.  Such  sums,  when  collected  and 
paid  to  the  county  treasurer,  shall  be  paid  by  him  to  the  president  of  such 
board  of  health  and  shall  be  disbursed  by  him  in  accordance  with  the  ab- 
stract of  claims  audited  and  approved  by  such  board  of  health,  as  herein- 
above provided.  (Amended  by  L.  1909,  ch.  165,  L.  1913,  ch.  559,  L.  1915, 
ch.  124,  in  effect  Mch.  24, 1915,  and  L.  1915,  ch.  555,  in  effect  May  8, 1915.) 

Appointment  of  memberi  of  board  of  health  in  city  of  Geneva. — A  special  statute 
made  applicable  to  one  locality  is  not  repealed  by  implication  by  a  statute  general 
in  Its  terms  and  otherwise  State-wide  in  its  application,  unless  the  intention  of  the 
Legislature  thereby  to  do  away  with  the  local  law  is  manifest,  although  the  terms 
of  the  general  act  would,  but  for  the  special  act,  govern  the  particular  condition  or 
case  provided  for  by  the  special  act  Provisions  of  the  charter  of  the  city  of 
Geneva  (Laws  of  1897,  chap.  360)  and  of  the  Public  Health  Law,  section  20,  as 
amended,  examined,  and  held,  that  the  former  governs  the  appointment  of  the  board 
of  health  in  said  city.  People  ex  rel.  Young  v.  Oulvin  (1914),  164  App.  Div.  768, 
149  N.  Y.  Supp.  116. 

§  21.    General  powers  and  dnties  of  local  boards  of  health. 

The  board  of  health  of  a  village  oan  legally  require  a  permit  from  milk  dealers 
selling  milk  in  its  jurisdiction,  provided  its  requirements  are  reasonable  and  no 
fee  is  exacted.    Kept  of  Atty.  Oenl.,  Sept  14,  1914. 

§  70.  Boles  and  regulations  of  department. — The  state  department  of 
health  may  make  rules  and  regulations  for  the  protection  from  contamina- 
tion of  any  or  all  public  supplies  of  potable  waters  and  their  sources  within 
the  state,  and  the  commissioner  of  water  supply,  gas  and  electricity  of  the 
city  of  New  York,  and  the  board  of  water  supply  of  the  city  of  New  York 
may  make  such  rules  and  regulations  subject  to  the  approval  of  the  state 
department  of  health  for  the  protection  from  contamination  of  any  or  all 
public  supplies  of  potable  waters  and  their  sources  within  the  state  where 
the  same  constitute  a  part  of  the  source  of  the  public  water  supply  of  said 
city.  If  any  such  rule  or  regulation  relates  to  a  temporary  source  or  act 
of  contamination,  any  person  violating  such  rule  or  regulation  shall  be 
liable  to  prosecution  for  misdemeanor  for  every  such  violation,  and  on  con- 
viction shall  be  punished  by  a  fine  not  exceeding  two  hundred  dollars,  or 
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imprisonment  not  exceeding  one  year,  or  both.  If  any  such  rule  or  regu- 
lation relates  to  a  permanent  source  or  act  of  contamination,  said  depart- 
ment may  impose  penalties  for  the  violation  thereof  or  the  noncompliance 
therewith,  not  exceeding  two  hundred  dollars  for  every  such  violation  or 
noncompliance.  Every  such  rule  or  regulation  shall  be  published  at  least 
once  in  each  week  for  six  consecutive  weeks,  in  at  least  one  newspaper  of 
the  county  where  the  waters  to  which  it  relates  are  located.  The  cost  of  such 
publication  shall  be  paid  by  the  corporation  or  municipality  benefited  by 
the  protection  of  the  water  supply,  to  which  the  rule  or  regulation  pub- 
lished relates.  The  affidavit  of  the  printer,  publisher  or  proprietor  of  the 
newspaper  in  which  such  rule  or  regulation  is  published  may  be  filed  with 
the  rule  or  regulation  published,  in  the  county  clerk's  office  of  such  county, 
and  such  affidavit  and  rule  and  regulation  shall  be  conclusive  evidence  of 
such  publication,  and  of  all  the  facts  therein  stated  in  all  courts  and  places. 
(Amended  by  L.  1911,  ch.  695,  and  L.  1915,  ch.  665,  in  effect  May  20, 1915.) 

§  71.    Inspection  of  water. — The  officer  or  board  having  by  law  the  man- 
agement and  control  of  the  potable  water  supply  of  any  municipality,  and 
in  the  city  of  New  York,  the  commissioner  of  water  supply,  gas  and  elec- 
tricity, and  the  board  of  water  supply  of  the  city  of  New  York,  or  the  corpo- 
ration furnishing  such  supply,  may  make  such  inspection  of  the  sources  of 
such  water  supply  as  such  officer,  board  or  corporation  deems  advisable  and 
to  ascertain  whether  the  rules  or  regulations  of  the  state  department  and  of 
the  commissioner  of  water  supply,  gas  and  electricity  of  the  city  of  New 
York,  and  of  the  board  of  water  supply  of  the  city  of  New  York,  are  com- 
plied with,  and  shall  make  such  regular  or  special  inspections  as  the  state 
commissioner   of   health,    or   the    commissioner   of    the    department    of 
water   supply,   gas   and   electricity  of   the   city   of  New   York,   or   the 
board   of  water  supply  of  the  city  of  New  York,   may  prescribe.    If 
any  such  inspection  discloses  a  violation  of  any  such  rule  or  regulation  re- 
lating to  a  temporary  or  permanent  source  or  act  of  contamination,  such 
officer,  board  or  corporation  shall  cause  a  copy  of  the  rule  or  regulation 
violated  to  be  served  upon  the  person  violating  the  same,  with  a  notice  of 
such  violation.    If  the  person  served  does  not  immediately  comply  with  the 
rule  or  regulation  violated,  such  officer,  board  or  corporation,  except  in  a 
case  concerning  the  violation  of  a  rule  or  regulation  relating  to  a  temporary 
or  permanent  source  or  act  of  contamination  affecting  the  potable  water 
supply  of  the  city  of  New  York,  shall  notify  the  state  department  of  the 
violation,  which  shall  immediately  examine  into  such  violation ;  and  if  such 
person  is  found  by  the  state  department  to  have  actually  violated  such  rule 
or  regulation,  the  commissioner  of  health  shall  order  the  local  board  of 
health  of  such  municipality  wherein  the  violation  of  noncompliance  occurs, 
to  convene  and  enforce  obedience  to  such  rule  or  regulation.    If  the  local 
board  fails  to  enforce  such  order  within  ten  days  after  its  receipt,  the  cor- 
poration furnishing  such  water  supply  or  the  municipality  deriving  its 
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water  supply  from  the  waters  to  which  such  role  or  regulation  relates,  or 
the  state  commissioner  of  health  or  the  local  board  of  health  of  the  munici- 
pality wherein  the  water  supply  protected  by  these  rules  is  used,  or  any 
person  interested  in  the  protection  of  the  purity  of  the  water  supply,  may 
maintain  an  action  in  a  court  of  record  which  shall  be  tried  in  the  county 
where  the  cause  of  action  arose  against  such  person,  for  the  recovery  of  the 
penalties  incurred  by  such  violation,  and  for  an  injunction  restraining  him 
from  the  continued  violation  of  such  rule  or  regulation.  If  the  person 
served  does  not  comply  within  five  days  with  the  rule  or  regulation  violated, 
in  case  such  rule  or  regulation  relates  to  a  temporary  or  permanent  source 
or  act  of  contamination  affecting  the  potable  water  supply  of  the  city  of 
New  York,  the  commissioner  of  water  supply,  gas  and  electricity  of  said 
city,  or  the  board  of  water  supply  of  the  city  of  New  York,  may  summarily 
enforce  compliance  with  such  rule  or  regulation,  and  may  summarily  abate 
or  remove  the  cause  of  the  violation  of  such  rule  or  regulation  or  the  nui- 
sance so  created,  and  to  that  end  may  employ  such  force  as  may  be  necessary 
and  proper;  provided,  however,  that  no  building  or  improvements  shall 
be  removed,  disturbed  or  destroyed  by  the  said  commissioner  of  water  sup- 
ply, or  the  said  board  of  water  supply  until  he  or  they  shall  cause  meas- 
urements to  be  made  of  the  buildings  and  photographs  of  the  exterior  views 
thereof,  which  measurements  and  photographs  shall  be  at  the  disposition 
thereafter  of  the  owners  or  their  attorneys,  and  failure  to  exercise  such  right 
of  abatement  shall  not  be  deemed  a  waiver  thereof.  Failure  to  comply 
within  five  days  with  such  rule  and  regulation  shall  further  entitle  the  city 
of  New  York  to  maintain  an  action  in  any  court  having  jurisdiction  thereof 
for  the  recovery  of  the  penalties  incurred  by  such  violation  and  for  an  in- 
junction restraining  the  person  or  persons  violating  such  rule  or  regulation, 
or  creating  or  continuing  such  nuisance,  from  the  continued  violation  of 
such  rule  or  regulation  or  continuance  of  such  nuisance;  the  remedy  by 
abatement  being  not  exclusive.  (Amended  by  L.  1911,  ch,  695  cmd  L.  1915, 
ch.  665,  in  effect  May  20,  1915.) 

§  73.  Sewage. — When  the  state  department  of  health,  or  the  commis- 
sioner of  water  supply,  gas  and  electricity  of  the  city  of  New  York,  or  the 
board  of  water  supply  of  the  city  of  New  York,  shall,  for  the  protection  of  a 
water  supply  from  contamination,  make  orders  or  regulations  the  execution 
of  which  will  require  or  make  necessary  the  construction  and  maintenance 
of  any  system  of  sewage,  or  a  change  thereof,  in  or  for  any  village  or  ham- 
let, whether  incorporated  or  unincorporated,  or  the  execution  of  which  will 
require  the  providing  of  some  public  means  of  removal  or  purification  of 
sewage,  the  municipality  or  corporation  owning  the  water  works  benefited 
thereby  shall,  at  its  own  expense,  construct  and  maintain  such  system  of 
sewage,  or  change  thereof,  and  provide  and  maintain  such  means  of  removal 
and  purification  of  sewage  and  such  works  or  means  of  sewage  disposal  as 
shall  be  approved  by  the  state  department  of  health,  and  for  that  purpose 
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said  municipality  or  corporation  may  acquire,  under  the  general  condemna- 
tion law,  the  necessary  real  estate  or  interest  therein  whether  now  used  for 
public  or  private  purposes.  When  the  execution  of  any  such  regulations 
of  the  state  department  of  health,  or  the  commissioner  of  water  supply,  gas 
and  electricity  of  the  city  of  New  York  or  the  board  of  water  supply  of  the 
city  of  New  York,  will  occasion  or  require  the  removal  of  any  building  or 
buildings,  the  municipality  or  corporation  owning  the  water  works  bene- 
fited thereby  shall,  at  its  own  expense,  remove  such  buildings  and  pay  to  the 
owner  thereof  all  damages  occasioned  by  such  removal.  When  the  execution 
of  any  such  regulation  will  injuriously  affect  any  property  the  municipality 
or  corporation  owning  the  water  works  benefited  thereby  shall  make  just  and 
adequate  compensation  for  the  property  so  taken  or  injured  and  for  all  in- 
juries caused  to  the  legitimate  use  or  operation  of  such  property.  Until 
such  construction  or  change  of  such  system  or  systems  of  sewerage,  and  the 
providing  of  such  means  of  removal  or  purification  of  sewage,  and  until  such 
works  or  means  of  sewage  disposal  and  the  removal  of  any  building  are  so 
made  by  the  municipality  or  corporation  owning  the  water  works  to  be  bene- 
fited thereby  at  its  own  expense,  and  until,  except  in  the  case  of  a  munici- 
pality, the  corporation  owning  the  water  works  benefited  shall  make  just  and 
adequate  payment  for  all  injuries  to  property  and  for  all  injuries  caused 
to  the  legitimate  use  or  operation  of  such  property,  there  shall  be  no  action 
or  proceeding  taken  by  any  such  municipality,  officer,  board,  person  or  cor- 
poration against  any  person  or  corporation  for  the  violation  of  any  regula- 
tion of  the  state  department  of  health  under  this  article,  and  no  person  or 
corporation  shall  be  considered  to  have  violated  or  refused  to  obey  any  such 
rule  or  regulation.  The  owner  of  any  building  the  removal  of  which  is 
occasioned  or  required,  or  which  has  been  removed  by  any  rule  or  regula- 
tion of  the  state  department  of  health,  or  the  commissioner  of  water  supply, 
gas  and  electricity  of  the  city  of  New  York,  or  the  board  of  water  supply  of 
the  city  of  New  York,  made  under  the  provisions  of  this  article,  and  all 
persons  whose  rights  of  property  are  injuriously  affected  by  the  enforcement 
of  any  such  rule  or  regulation,  shall  have  a  cause  of  action  against  the  mu- 
nicipality or  corporation  owning  the  water  works  benefited  by  the  enforce- 
ment of  such  rule  or  regulation,  for  all  damages  occasioned  or  sustained  by 
such  removal  or  enforcement,  including  all  injuries  caused  to  the  legitimate 
use  or  operation  of  such  property,  and  an  action  therefor  may  be  brought 
against  such  municipality  or  corporation  in  any  court  of  record  in  the 
county  in  which  the  premises  or  property  affected  is  situated  and  shall  be 
tried  thereon ;  or  such  damage  may  be  determined  by  a  special  proceeding 
in  the  supreme  court  or  the  county  court  of  the  county  in  which  the  property 
is  situated.  Such  special  proceedings  shall  be  commenced  by  petition  and 
notice  to  be  served  by  such  owner  upon  the  municipality  or  corporation  in 
the  same  manner  as  for  the  commencement  of  condemnation  proceeding. 
Such  municipality  or  corporation  may  make  and  serve  an  answer  to  such 
petition  as  in  condemnation  proceedings.    The  petition  and  answer  shall 
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set  forth  the  claims  of  the  respective  parties,  and  the  provisions  of  the  con- 
demnation law  shall  be  applicable  to  the  subsequent  proceedings  upon  the 
petition  and  answer,  if  any.  Either  party  may,  before  the  service  of  the 
petition  or  answer  respectively,  offer  to  take  or  pay  a  certain  sum,  and  no 
costs  shall  be  awarded  against  either  party  unless  the  judgment  is  more 
unfavorable  to  him  than  his  offer.  Provided,  however,  that  in  the  case  of 
a  summary  abatement  by  a  municipality  as  hereinbefore  provided,  no  costs 
shall  be  awarded  against  the  owner  of  the  property  damaged,  and  the  com- 
missioners of  appraisal  in  their  report  shall  recommend  such  additional  sum 
as  may  in  their  judgment  be  reasonable  as  compensation  for  witnesses  and 
other  necessary  expenses  of  claimant.  Such  municipality  shall,  within  three 
calendar  months  after  the  confirmation  of  the  report  of  the  commissioners 
of  appraisal,  pay  to  the  respective  owners  and  bodies  politic  or  corporate, 
mentioned  or  referred  to  in  said  report,  in  whose  favor  any  sum  or  sums 
of  money  shall  be  estimated  and  reported  by  said  commissioners,  the  re- 
spective sum  or  sums  so  estimated  and  reported  in  their  favor  respectively, 
with  lawful  interest  thereon.  And  in  case  of  neglect  or  default  in  the  pay- 
ment of  the  same  within  the  time  aforesaid,  the  respective  person  or  persons 
or  bodies  politic  or  corporate  in  whose  favor  the  same  shall  be  so  reported, 
his,  her,  or  their  executors,  administrators  or  successors,  at  any  time  or 
times,  after  application  first  made  by  him,  her,  or  them  to  such  municipality 
for  payment  thereof,  may  sue  for  and  recover  the  same,  with  lawful  inter- 
est as  aforesaid,  and  the  costs  of  suit  in  any  proper  form  of  action  against 
such  municipality  in  any  court  having  cognizance  thereof,  and  it  shall 
be  sufficient  to  declare  generally  for  so  much  money  due  to  the  plaintiff  or 
plaintiffs  therein  by  virtue  of  this  act,  and  the  report  of  said  commissioners, 
with  proof  of  the  right  and  title  of  the  plaintiff  or  plaintiffs  to  the  sum  or 
sums  demanded  shall  be  conclusive  evidence  in  such  suit  or  action. 
(Amended  by  L.  1911,  ch.  695  and  L.  1915,  ch.  665,  in  effect  May  20,  1915.) 

§  73-a.  Nothing  contained  in  this  chapter  shall  extend  the  sanitary  con- 
trol of  the  board  of  water  supply  of  the  city  of  New  York,  beyond  the 
sources  of  potable  water  supply,  tributary  to  the  Catskill  aqueduct ;  and  the 
powers  granted  by  this  chapter  to  the  board  of  water  supply  of  the  city  of 
New  York  shall  cease  at  the  time  of  the  transference  of  the  jurisdiction  over 
the  source  of  water  supply,  by  the  board  of  water  supply  to  the  commissioner 
of  water  supply,  gas  and  electricity  of  the  city  of  New  York;  and  at  no  time 
shall  the  commissioner  of  water  supply,  gas  and  electricity  of  the  city  of 
New  York  and  the  board  of  water  supply  of  said  city  have  or  exercise  con- 
current powers  or  sanitary  control  over  the  sources  of  potable  water  supply 
tributary  to  the  Catskill  aqueduct.  (Added  by  L.  1915,  ch.  665,  in  effect 
May  20,  1915.) 

L.  1915,  oh.  666,  |  S. — Nothing  contained  herein  shall  repeal  or  modify  any  of 
the  provisions  of  chapter  seven  hundred  and  twenty-four  of  the  laws  of  nineteen 
hundred  and  five,  as  amended  by  chapter  three  hundred  and  fourteen  of  the  laws  of 
nineteen  hundred  and  six. 
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§  169.  licenses. — On  receiving  from  the  state  board  an  official  report 
that  an  applicant  has  successfully  passed  the  examinations  and  is  recom- 
mended for  license,  the  regents  shall  issue  to  him  a  license  to  practice 
according  to  the  qualifications  of  the  applicant.  Every  license  shall  be 
issued  by  the  university  under  seal  and  shall  be  signed  by  each  acting  medi- 
cal examiner  and  by  the  officer  of  the  university  who  approved  the  creden- 
tial which  admitted  the  candidate  to  examination,  and  shall  state  that  the 
licensee  has  given  satisfactory  evidence  of  fitness  as  to  age,  character,  pre- 
liminary and  medical  education  and  all  other  matters  required  by  law,  and 
that  after  full  examination  he  has  been  found  properly  qualified  to  prac- 
tice. Applicants  examined  and  licensed  by  other  state  examining  boards 
registered  by  the  regents  as  maintaining  standards  not  lower  than  those 
provided  by  this  article  and  applicants  who  matriculated  in  a  New  York 
state  medical  school  before  June  fifth,  eighteen  hundred  and  ninety,  and  who 
received  the  degree  of  doctor  of  medicine  from  a  registered  medical  school 
before  August  first,  eighteen  hundred  and  ninety-five,  may  without  further 
examination,  on  payment  of  twenty-five  dollars  to  the  regents  and  on  sub- 
mitting such  evidence  as  they  may  require,  receive  from  them  an  indorse- 
ment of  their  licenses  or  diplomas  conferring  all  rights  and  privileges  of  a 
regents'  license  issued  after  examination.  The  commissioner  of  education 
may  in  his  discretion  on  the  approval  of  the  board  of  regents  indorse  a 
license  or  diploma  of  a  physician  from  another  state,  provided  the  applicant 
has  met  all  the  preliminary  and  professional  qualifications  required  for 
earning  a  license  on  examination  in  this  state,  has  been  in  reputable  practice 
for  a  period  of  ten  years,  and  has  reached  a  position  of  conceded  eminence 
and  authority  in  his  profession.  Any  physician,  who  was  actually  engaged 
in  the  practice  of  medicine  in  this  state  prior  to  September  first,  eighteen 
hundred  and  ninety-one,  and  who  failed  to  register,  although  eligible  to  do 
so  at  the  time,  or  any  physician,  whose  registration  is  not  legal  because  of 
some  error,  misunderstanding  or  unintentional  omission,  may  on  the  unan- 
imous recommendation  of  the  state  board  of  medical  examiners  that  he 
has  submitted  satisfactory  proof  of  having  complied  with  all  the  require- 
ments prescribed  by  law  at  the  time  of  his  failure  to  register,  or  his  incom- 
plete registration,  receive  from  the  regents  under  seal  a  certificate  of  the 
facts  which  may  be  registered  by  any  county  clerk  and  shall  make  valid  his 
registration.  Before  any  license  is  issued  it  shall  be  numbered  and  recorded 
in  a  book  kept  in  the  regents'  office,  and  its  number  shall  be  noted  in  the 
license;  and  a  photograph  of  the  licensee  filed  with  records.  This  record 
shall  be  open  to  public  inspection,  and  in  all  legal  proceedings  shall  have  the 
same  weight  as  evidence  that  is  given  to  a  record  of  conveyance  of  land. 
(Amended  by  L.  1915,  ch.  552,  in  effect  May  8,  1915.) 

Indorsement  permissive. — The  provision  that  applicants  for  a  license  to  practice 
medicine,  who  have  been  examined  and  licensed  by  other  State  examining  boards, 
registered  by  the  Regents  "may  without  further  examination"  receive  their 
licenses,  is  permissive  only,  and  not  obligatory.    The  Regents  still  have,  in  such 
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cases,  discretion  to  grant  or  to  withhold  the  license,  although  such  discretion 
cannot  be  arbitrarily  exercised.  People  ex  rel.  Pisani  v.  McKelway  (1914),  163 
App.  Div.  286,  148  N.  T.  Supp.  818. 

§  171.  Registry  in  another  county. — A  practicing  physician  having  reg- 
istered a  lawful  authority  to  practice  medicine  in  one  county,  and  remov- 
ing such  practice  or  part  thereof  to  another  county,  or  regularly  engaging 
in  practice  or  opening  an  office  in  another  county,  or  shall  have  his  office, 
practice  or  any  part  thereof  removed  from  one  county  to  another  by  an  act 
of  legislature  creating  a  new  county  from  a  then  existing  county,  thereby 
causing  his  office  or  practice  to  be  situated  in  a  new  county,  shall  show  or 
send  by  registered  mail  to  the  clerk  of  such  other  or  new  county,  his  cer- 
tificate of  registration.  If  such  certificate  clearly  shows  that  the  original 
registration  was  of  an  authority  issued  under  seal  by  the  regents,  or  if  the 
certificate  itself  is  indorsed  by  the  regents  as  entitled  to  registration,  the 
clerk  shall  thereupon  register  the  applicant  in  the  latter  or  new  county,  on 
receipt  of  a  fee  of  twenty-five  cents  and  shall  stamp  or  indorse  on  such 
certificate  the  date  and  his  name,  preceded  by  the  words  "registered  also 

in county,"  and  return  the  certificate  to  the  applicant.     (Amended  by 

L.  1915,  ch.  53,  in  effect  Mch.  11, 1915.) 

j 

§  174.    Penalties  and  their  collection* 

One  claiming  to  be  a  "chiropractor,"  who  is  not  licensed  to  practice  medicine  in 
this  State,  or  registered  therein,  is  properly  convicted  of  unlawfully  practicing 
medicine  contrary  to  the  Public  Health  Law,  where  it  was  his  custom  to  diagnose 
various  ailments  and  to  treat  the  same.  People  v.  Ellis  (1914),  162  App.  Div.  288, 
147  N.  Y.  Supp.  681. 

Practice  of  medicine  by  Christian  Scientist  without  'being  licensed  and  registered; 
commercialized  use  of  prayer;  practice  of  religious  tenets  of  church. — A  member  of 
the  Christian  Science  church  who  maintains  an  office,  and  by  the  use  of  prayer 
only,  treats  all  persons  for  all  kinds  of  bodily  ills,  and  receives  compensation 
therefor,  practices  medicine  as  defined  by  the  Public  Health  Law,  and  may  be 
convicted  of  the  crime  of  practicing  medicine  without  being  licensed  and  registered 
in  violation  of  this  section.  Such  commercialized  use  of  prayer  does  not  constitute 
"the  practice  of  the  religious  tenets  of  any  church"  within  the  meaning  of  the 
statute.    People  v.  Cole  (1914),  163  App.  Div.  292,  148  N.  Y.  Supp.  708. 

An  information,  charging  the  practice  of  medicine  without  lawful  authority  be- 
tween certain  dates,  and  In  particular  upon  five  specified  days,  is  sufficient,  without 
setting  forth  the  different  acts  establishing  the  unlawful  practice.  People  v. 
Ellis  (1914),  162  App.  Div.  288,  147  N.  Y.  Supp.  681. 

§  196.    Examinations;  dental. 

Constitutionality.— The  provisions  of  the  Public  Health  Law  (§f  194,  196,  198) 
requiring  preliminary  and  professional  education  as  a  condition  to  the  granting 
of  a  license  for  the  practice  of  dentistry  are  neither  arbitrary  nor  unreasonable. 
The  statute  does  not  grant  an  exclusive  privilege,  immunity  or  franchise  in 
violation  of  section  18  of  article  3  of  the  State  Constitution,  nor  does  it  discriminate 
in  favor  of  aliens  or  against  the  citizens  of  other  states  or  violate  the  provisions 
of  the  Federal  Constitution.    People  v.  Qriswold  (1914),  213  N.  Y.  92. 
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§  199.  Registration. — Every  person  practicing  dentistry  in  this  state 
and  not  lawfully  registered  before  April  seventeenth,  eighteen  hundred  and 
ninety-six,  shall  register  in  the  office  of  the  clerk  of  the  county  where  his 
place  of  business  is  located,  in  a  book  kept  by  the  clerk  for  such  purpose, 
his  name,  age,  office  and  post  office  address,  date  and  number  of  his  license 
to  practice  dentistry  and  the  date  of  such  registration,  which  registration  he 
shall  be  entitled  to  make  only  upon  showing  to  the  county  clerk  his  license 
or  a  duly  authenticated  copy  thereof,  and  making  an  affidavit  stating  name, 
age,  birthplace,  the  number  of  his  license  and  the  date  of  its  issue ;  that  he 
is  the  identical  person  named  in  the  license ;  that  before  receiving  the  same 
he  complied  with  all  the  preliminary  requirements  of  this  article  and  the 
rules  of  the  regents  and  board  as  to  the  terms  and  the  amount  of  study  and 
examination ;  that  no  money,  other  than  the  fees  prescribed  by  this  article 
and  said  rules,  was  paid  directly  or  indirectly  for  such  license,  and  that 
no  fraud,  misrepresentation  or  mistake  in  a  material  regard  was  employed 
or  occurred  in  order  that  such  license  should  be  conferred.  The  county 
clerk  shall  preserve  such  affidavit  in  a  bound  volume  and  shall  issue  to 
every  licentiate  duly  registering  and  making  such  affidavit,  a  certificate 
of  registration  in  his  county,  which  shall  include  a  transcript  of  the  regis- 
tration. Such  transcript  and  the  license  may  be  offered  as  presumptive 
evidence  in  all  courts  of  the  facts  stated  therein.  The  county  clerk's  fees 
for  taking  such  registration  and  affidavit  and  issuing  such  certificate,  shall 
be  one  dollar.  A  practicing  dentist  having  registered  a  lawful  authority  to 
practice  dentistry  in  one  county  of  the  state  and  removing  such  practice 
or  part  thereof  to  another  county,  or  regularly  engaging  in  practice  or 
opening  an  office  in  another  county,  or  shall  have  his  office,  practice  or  any 
part  thereof  removed  from  one  county  to  another  by  an  act  of  legislature 
creating  a  new  county  from  a  then  existing  county,  thereby  causing  his 
office  or  practice  to  be  situated  in  a  new  county,  shall  show  or  send  by  reg- 
istered mail  to  the  clerk  of  such  other  or  new  county  his  certificate  of  regis- 
tration. If  such  certificate  clearly  shows  that  the  original  registration  was 
of  an  authority  issued  under  seal  by  the  regents,  or  if  the  certificate  itself 
is  endorsed  by  the  regents  as  entitled  to  registration,  the  clerk  shall  there- 
upon register  the  applicant  in  the  latter  or  new  county,  on  receipt  of  a 
fee  of  twenty-five  cents,  and  shall  stamp  or  indorse  on  such  certificate,  the 

date,  and  his  name,  preceded  by  the  words,  '  *  registered  also  in   

county,' '  and  return  the  certificate  to  the  applicant.  Any  person  who  hav- 
ing lawfully  registered  as  aforesaid  shall  thereafter  change  his  name  in 
any  lawful  manner  shall  register  the  new  name  with  marginal  note  of  the 
former  name;  and  shall  note  upon  the  margin  of  the  former  registration 
the  fact  of  such  change  and  a  cross  reference  to  the  new  registration.  A 
county  clerk  who  knowingly  shall  make  or  suffer  to  be  made  upon  the 
book  of  registry  of  dentists  kept  in  his  office  any  other  entry  than  is  pro- 
vided for  in  this  section  shall  be  liable  to  a  penalty  of  fifty  dollars  to  be 
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recovered  by  the  state  dental  society  in  a  suit  in  any  court  having  jurisdic- 
tion.    (Amended  by  L.  1915,  ch.  54,  in  effect  Mch.  11,  1915.) 

§  211.    Qualifications  for  practice;  veterinary. 

Pardon  of  veterinarian;  Bight  to  practice. — Where  a  veterinarian  has  been  con- 
victed of  a  felony,  a  pardon  in  the  usual  form  granted  by  the  Governor,  removes 
the  statutory  disqualification  against  the  practice  of  the  calling,  but  does  not 
render  Inoperative  the  authority  of  the  Regents  to  use  the  crime  for  which  the 
pardon  was  granted  as  a  basis  upon  which  to  apply  their  discipline.  Rept.  of 
Atty.  Genl.  (1915),  p.  76. 

§  212.  State  board  of  veterinary  medical  examiners. — There  shall  be  a 
board  of  veterinary  medical  examiners  of  five  members,  each  of  whom  shall 
hold  office  for  five  years  from  August  first  of  the  year  in  which  appointed. 
Beginning  with  August  first,  nineteen  hundred  and  fifteen,  the  board  shall 
be  so  appointed  that  the  term  of  one  member  shall  expire  each  year.  The 
New  York  State  Veterinary  Medical  Society  shall  at  each  annual  meeting 
nominate  five  examiners.  The  names  of  such  nominees  shall  be  annually 
transmitted  under  seal  by  the  president  and  secretary  prior  to  May  first, 
to  the  regents  who  shall,  prior  to  August  first,  appoint  from  such  list  the 
examiners  required  to  fill  any  vacancies  that  will  occur  from  expiration  of 
term  on  July  thirty-first.  Any  other  vacancy,  however  occurring,  shall 
likewise  be  filled  by  the  regents  for  the  unexpired  term.  Each  nominee  be- 
fore appointment,  shall  furnish  to  the  regents  proof  that  he  has  received 
a  degree  in  veterinary  medicine  from  a  registered  veterinary  medical  school 
and  that  he  has  legally  practiced  veterinary  medicine  in  this  state  for  at 
least  five  years.  If  no  nominees  are  legally  before  them  from  the  society, 
the  regents  may  appoint  from  members  in  good  standing  in  the  veterinary 
profession  without  restriction.  The  regents  may  remove  any  examiner  for 
misconduct,  incapacity  or  neglect  of  duty.  (Amended  by  L.  1915,  ch.  381, 
in  effect  Apr.  26,  1915.) 

§  220.  Registry. — Every  license  to  practice  veterinary  medicine  shall, 
before  the  licensee  begins  practice  thereunder,  be  registered  in  a  book  to  be 
known  as  the  " Veterinary  Medical  Register,"  which  shall  be  provided  by 
and  kept  in  the  clerk's  office  of  the  county  where  such  practice  is  to  be  car- 
ried on,  with  name,  residence,  place  and  date  of  birth,  and  sources,  number 
and  date  of  his  license  to  practice.  Before  registering,  each  licensee  shall 
file,  to  be  kept  in  a  bound  volume  in  the  county  clerk's  office,  an  affidavit  of 
the  above  facts,  and  also  that  he  is  the  person  named  in  such  license,  and 
had,  before  receiving  the  same,  complied  with  all  requisites  as  to  attendance, 
terms  and  amount  of  study  and  examination  required  by  law  and  the  rules 
of  the  university  as  preliminary  to  the  conferment  thereof,  and  no  money 
was  paid  for  such  license,  except  the  regular  fees,  paid  by  all  applicants 
therefor;  that  no  fraud,  misrepresentation  or  mistake  in  any  material  re- 
gard was  employed  by  any  one  or  incurred  in  order  that  such  license  should 
be  conferred,  and  shall  annually  in  the  month  of  January  report,  under 
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oath,  to  the  state  board  of  examiners,  any  facts  required  by  the  board, 
shall  pay  to  the  regents  a  registration  fee  of  one  dollar,  and  shall  receive 
a  certificate  of  registration  that  must  be  conspicuously  displayed  together 
with  the  original  certificate  of  registration.  Every  license,  or  if  lost,  a 
copy  thereof,  legally  certified  so  as  to  be  admissible  as  evidence,  or  a  duly 
attested  transcript  of  the  record  of  its  conferment,  shall,  before  register- 
ing, be  exhibited  to  the  county  clerk,  who,  only  in  case  it  was  issued  or 
indorsed  as  a  license  under  seal  by  the  regents,  shall  indorse  or  stamp  on  it 
the  date  and  his  name  preceded  by  the  words,  "  Registered  as  authority  to 

practice  veterinary  medicine,  in  the  clerk's  office  of county.' '    The 

clerk  shall  thereupon  give  to  every  veterinarian  so  registered  a  transcript 
of  the  entries  in  the  register,  with  a  certificate  under  seal  that  he  has  filed 
the  prescribed  affidavit.  The  licensee  shall  pay  to  the  county  clerk  a  total 
fee  of  one  dollar  for  registration,  affidavit  and  certificate.  (Amended  by 
L.  1915,  ch.  381,  in  effect  Apr.  26, 1915.) 

§  221.  Begistration  in  another  county. — A  practicing  veterinarian  hav- 
ing registered  a  lawful  authority  to  practice  veterinary  medicine  in  one 
county,  and  removing  such  practice  or  part  thereof  to  another  county,  or 
regularly  engaging  in  practice  or  opening  an  office  in  another  county,  or 
shall  have  his  office,  practice  or  any  part  thereof  removed  from  one  county 
to  another  by  an  act  of  legislature  creating  a  new  county  from  a  then 
existing  county,  thereby  causing  his  office  or  practice  to  be  situated  in  a 
new  county,  shall  show  or  send  by  registered  mail  to  the  clerk  of  such  other 
or  new  county,  his  certificate  of  registration.  If  such  certificate  clearly 
shows  that  the  original  registration  was  of  an  authority  issued  under  seal 
by  the  regents,  or  if  the  certificate  itself  is  indorsed  by  the  regents  as  en- 
titled to  registration,  the  clerk  shall  thereupon  register  the  applicant  in  the 
latter  or  new  county,  on  receipt  of  a  fee  of  twenty-five  cents,  and  shall 
stamp  or  indorse  on  such  certificate  the  date,  and  his  name,  preceded  by 

the  words  "registered  also  in county,' '  and  return  the  certificate  to 

the  applicant.     (Amended  by  L.  1915,  ch.  52,  in  effect  Mch.  11,  1915.) 

§  224.  Penalties  and  their  collection. — Every  person  who  shall  practice 
veterinary  medicine  within  this  state  without  lawful  registration  or  in 
violation  of  any  provision  of  this  article  shall  be  guilty  of  a  misdemeanor, 
and  shall  forfeit  to  the  people  of  the  state  of  New  York,  the  sum  of  fifty 
dollars  for  each  offense,  which  may  be  paid  to  the  board  or  sued  for  and 
recovered  in  the  name  of  the  people  of  the  state  of  New  York  in  an  action 
brought  therefor  by  the  attorney-general.  Any  person  who  shall  practice 
veterinary  medicine  under  a  false  or  assumed  name  or  who  shall  falsely 
personate  another  practitioner  of  a  like  or  different  name,  shall  be  guilty 
of  a  felony ;  and  any  person  guilty  of  violating  any  of  the  other  provisions 
of  this  article,  not  otherwise  specifically  punished  herein,  or  who  shall  buy, 
sell  or  fraudulently  obtain  any  veterinary  medical  diploma,  license,  record 
or  registration,  or  who  shall  aid  or  abet  such  buying,  selling  or  fraudulently 
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obtaining,  or  who  shall  practice  veterinary  medicine  under  the  cover  of  a 
diploma,  or  license  illegally  obtained,  or  signed  or  issued  unlawfully  or 
under  fraudulent  representation,  or  mistake  of  fact  in  material  regard,  or 
who,  after  conviction  of  a  felony,  shall  attempt  to  practice  veterinary  medi- 
cine, and  any  person  who  shall,  without  having  been  authorized  so  to  do 
legally,  append  any  veterinary  title  to  his  or  her  name,  or  shall  assume  or 
advertise  any  veterinary  title  in  such  a  manner  as  to  convey  the  impression 
that  he  is  a  lawful  practitioner  of  veterinary  medicine  or  any  of  its  branches, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars  or  imprison- 
ment for  six  months  for  the  first  offense,  and  on  conviction  of  a  subse- 
quent offense  by  a  fine  of  not  less  than  five  hundred  dollars  or  imprison- 
ment for  not  less  than  one  year,  or  by  both  fine  and  imprisonment. 
(Amended  by  L.  1915,  ch.  381,  in  effect  Apr.  26,  1915.) 

§  231.  State  board  of  pharmacy;  appointments;  nominations;  examiners; 
secretary;  expenses. — The  state  board  of  pharmacy  in  office  when  this  section 
takes  effect  shall  remain  in  office  until  August  first,  nineteen  hundred  and 
ten.  On  and  after  that  date  such  board  shall  consist  of  nine  examiners, 
four  of  whom  shall  be  residents  of  the  city  of  New  York.  At  the  annual 
meeting  of  the  association  held  in  nineteen  hundred  and  ten  there  shall  be 
twenty-five  licensed  pharmacists  nominated  by  ballot  whose  names  shall  be 
submitted  to  the  regents,  immediately  thereafter. 

Appointments.  From  the  number  thus  submitted  or  from  the  other 
licensed  pharmacists  of  the  state  the  regents  may  appoint  nine  persons, 
who  shall  constitute  the  board  of  pharmacy,  whose  term  of  office  shall  be- 
gin on  August  first,  nineteen  hundred  and  ten,  three  of  whom  shall  hold 
office  for  a  term  of  one  year,  three  for  a  term  of  two  years  and  three  for  a 
term!  of  three  years.  The  successors  of  the  members,  whose  terms  of  office 
have  expired,  shall  be  appointed,  as  hereinafter  provided,  for  a  term  of 
three  years.  A  vacancy  in  the  office  of  any  member,  caused  otherwise  than 
by  expiration  of  term,  shall  be  filled  by  the  regents  for  the  unexpired  term 
of  such  member. 

Nominations.  Thereafter,  at  each  annual  meeting  of  the  association,  nine 
licensed  pharmacists  shall  be  nominated  by  ballot,  whose  names  shall  be  sub- 
mitted to  the  regents  in  writing  under  the  seal  of  the  association  by  the 
president  and  secretary  thereof,  promptly  after  the  adjournment  of  such 
meeting.  From  the  number  thus  submitted  or  from  the  other  licensed 
pharmacists  of  the  state  the  regents  may  appoint  three  persons  to  succeed 
the  members  whose  terms  of  office  expire  on  the  following  July  thirty-first. 

Examiners.  No  person  shall  be  appointed  as  an  examiner  unless  he  is 
a  licensed  pharmacist,  and  has  legally  practiced  as  such  for  at  least  ten  years 
in  this  state.  Each  of  the  candidates  shall  present  proof  of  such  qualifica- 
tions to  the  regents.  The  regents  may  remove  any  examiner  for  miscon- 
duct, incapacity  or  neglect  of  duty.    Each  examiner  shall  receive  a  certifi- 
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cate  of  appointment  from  the  regents,  and  before  beginning  his  term  of 
office  shall  take  and  file  with  the  secretary  of  state  the  constitutional  oath 
of  office.  The  board  or  any  committee  thereof  may  employ  counsel,  may 
compel  the  attendance  of  witnesses,  and  may  take  testimony  and  proofs  con- 
cerning all  matters  within  its  jurisdiction.  The  board  shall  make  such  rules 
approved  by  the  regents  not  inconsistent  with  the  law,  as  may  be  neces- 
sary for  the  proper  performance  of  its  duty,  but  no  rule  by  which  more 
than  a  majority  vote  is  required  for  any  specific  action  by  the  board  shall 
be  amended,  suspended,  or  repealed  by  a  smaller  vote  than  that  required  for 
action  thereunder. 

Secretary.  The  secretary  shall  be  a  licensed  pharmacist  who  has  legally 
practised  as  a  pharmacist  for  at  least  ten  years  in  this  state.  He  shall  be 
appointed  by  the  regents,  shall  hold  office  during  their  pleasure  and  shall 
receive  an  annual  salary  of  three  thousand  dollars,  payable  from  the 
moneys  received  under  this  article.  He  shall  be  the  executive  officer  of  the 
board  and  shall  have  such  powers  and  shall  perform  such  duties  as  are 
prescribed  by  the  rules.  The  secretary  in  office  when  this  article  takes 
effect  shall  continue  in  office  until  his  successor  has  been  appointed  as  above 
provided. 

Expenses.  All  fees,  fines,  penalties  and  other  moneys  derived  from  the 
operation  of  this  article  shall  be  paid  into  the  state  treasury  and  the  legis- 
lature shall  annually  appropriate  for  the  department  an  amount  sufficient  to 
pay  all  proper  expenses  incurred  pursuant  to  this  article.  All  funds  in  the 
custody  of  the  state  board  of  pharmacy  when  this  act  takes  effect  shall  be 
immediately  turned  over  to  the  department  and  shall  be  available  for  the 
payment  of  all  proper  expenses  of  the  board,  until  an  appropriation  is 
made  by  the  legislature  as  above  provided.  When  such  appropriation  is  so 
made  the  unexpended  balance  of  the  funds  so  turned  over  to  the  department 
shall  be  paid  into  the  state  treasury,  to  be  expended  as  in  the  case  of  other 
moneys  derived  from  the  operation  of  this  article.     (Amended  by  L.  1910, 

ch.  422,  and  L.  1915,  ch.  502,  in  effect  May  3, 1915.) 

•  / 

§  233.  Licenses;  certificates;  examinations;  rules. — Satisfactory  evidence 
verified  by  oath  shall  be  required  by  the  regents  of  all  candidates  for  ad- 
mission to  the  examinations. 

Pharmacist.  They  shall  admit  to  the  examination  for  pharmacist  any 
candidate  that  pays  a  fee  of  ten  dollars  and 

1.  Is  more  than  twenty-one  years  of  age. 

2.  Is  of  good  moral  character. 

3.  Had  prior  to  beginning  the  first  year  of  study  in  the  school  fifteen 
counts  or  the  equivalent. 

4.  Had  studied  pharmacology  as  outlined  in  the  syllabus  not  less  than 
two  years  in  a  school. 

5.  Has  either  received  the  diploma  of  graduate  in  pharmacy  or  equiva- 
lent degree  from  a  school,  or  a  license  conferring  the  full  right  to  practice 
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pharmacology  in  some  foreign  country  registered  as  meeting  the  minimum 
requirements  of  this  article.  The  diploma  of  graduate  in  pharmacy  or 
equivalent  degree  shall  not  be  conferred  on  any  one  that  did  not  file  with 
the  school  at  matriculation  the  pharmacy  student  certificate  required  above. 

6.  Has  had  four  years'  experience  in  a  registered  pharmacy  or  drug 
store,  under  the  personal  supervision  of  a  pharmacist  or  druggist,  one  year 
of  which  experience  within  five  years  of  the  date  of  application  must  have 
been  in  a  pharmacy  or  drug  store  of  the  United  States. 

Druggist.  They  shall  admit  to  the  examination  for  druggist  any  candi- 
date that  pays  a  fee  of  five  dollars  and 

1.  Is  more  than  eighteen  years  of  age. 

2.  Is  of  good  moral  character. 

3.  Has  the  preliminary  and  professional  education  required  by  the 
rules. 

4.  Has  had  three  years'  experience  in  a  registered  pharmacy  or  drug 
store  under  the  personal  supervision  of  a  pharmacist  or  druggist,  one  year 
of  which  experience  within  five  years  of  the  date  of  application  must  have 
been  in  a  pharmacy  or  drug  store  of  the  United  States. 

Examinations.  The  board  shall  submit  to  the  regents  as  required  suit- 
able questions  for  thorough  examination  in  pharmacology,  both  written 
and  practical,  as  outlined  in  the  syllabus.  From  these  questions  the  secre- 
tary shall  prepare  question  papers  in  accordance  with  the  rules  which  at  any 
examination  shall  be  the  same  for  all  candidates.  Examinations  for  license 
shall  be  given  in  at  least  three  convenient  places  in  the  state  and  at  least 
four  times  annually  in  accordance  with  the  rules.  The  practical  examina- 
tions shall  be  conducted  by  the  examiners,  the  written  by  the  regents.  On 
receiving  from  the  board  an  official  report  that  an  applicant  has  success- 
fully passed  the  examinations  and  is  recommended  for  license,  the  regents 
shall  issue  to  him  a  license  to  practice  according  to  the  qualifications  of  the 
applicant.  Every  license  shall  be  issued  by  the  regents  under  seal  and  shall 
be  signed  by  the  commissioner,  each  examiner  and  by  the  secretary.  Every 
certificate  shall  be  issued  by  the  board  subject  to  rule  and  shall  be  signed 
by  the  secretary.  Applicants  examined  and  licensed  by  other  state  examin- 
ing boards  registered  by  the  regents  as  maintaining  standards  not  lower 
than  those  provided  by  this  article  may  without  further  examination,  on 
payment  of  twenty -five  dollars  to  the  regents  and  on  submitting  such  evi- 
dence as  they  may  require,  receive  from  them  an  indorsement  of  their 
licenses  or  diplomas  conferring  all  rights  and  privileges  of  a  regents'  license 
after  examination. 

Before  any  license  or  certificate  is  issued  it  shall  be  numbered  and  prop- 
erly recorded,  and  its  number  shall  be  noted  in  the  license  or  certificate. 
The  regents  on  the  recommendation  of  the  board  may  revoke  a  license  or 
annul  a  certificate,  for  cause. 

Rules.    The  rules  of  the  board  and  of  the  regents  affecting  examination. 
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registration  and  administration  continue  in  force  until  revised  by  the  board 
and  approved  by  the  regents. 
The  board  shall  make  rules  subject  to  the  approval  of  the  regents : 

1.  For  the  certification  and  registration  of  apprentices  and  storekeepers. 

2.  For  the  surrendering  of  licenses,  issued  prior  to  January  first,  nine- 
teen hundred  and  one. 

3.  For  the  acceptance  of  licenses  from  other  licensing  boards  issued  prior 
to  January,  nineteen  hundred  and  five,  in  lieu  of  a  diploma. 

4.  For  the  accomplishment  of  the  trusts  reposed  in  them  by  this  article 
and  by  any  other  law  of  the  state. 

All  licenses  and  certificates  of  examination,  issued  to  licensees  by  former 
boards  of  pharmacy,  shall  be  in  full  force  and  effect  in  perpetuity  for  the 
section  of  the  state  for  which  they  were  issued,  and  all  certificates  of  regis- 
tration issued  during  nineteen  hundred  and  ten  shall  be  valid  until  January 
first,  nineteen  hundred  and  eleven.  (Amended  by  L.  1910,  ch.  422  and  L. 
1915,  ch.  502,  in  effect  May  3, 1915.) 

§  235.  Apprentices  and  employees. — Every  person  over  fifteen  years  of 
age  that  shall  enter  a  pharmacy  or  drug  store  with  the  intention  of  be- 
coming a  pharmacist  or  druggist,  shall  pay  the  registration  fee  of  one  dol- 
lar, and  receive  a  certificate  as  a  registered  apprentice  in  accordance  with 
the  rules. 

Apprentices  may  be  employed,  in  accordance  with  the  requirements  of 
this  article  and  the  rules,  in  registered  pharmacies  and  drug  stores  and  may 
receive  instruction  in  the  practice  of  pharmacology. 

Apprentices  may  prepare  or  dispense  receipts  or  prescriptions,  may  sell 
or  furnish  medicines  or  poisons  in  the  presence  of  and  under  the  immediate 
personal  supervision  of  a  pharmacist  or  druggist  who  must  be  either  the 
proprietor  or  in  the  actual  employ  of  the  proprietor.  The  proprietor  as 
principal  shall  be  equally  liable  for  violations  of  this  article  by  his  em- 
loyees. 

Other  unlicensed  assistants  may  be  employed  in  registered  pharmacies 
and  drug  stores  for  other  purposes  than  the  practice  of  pharmacology 
and  the  dispensing,  compounding  or  retailing  of  drugs,  chemicals,  medicines, 
prescriptions  or  poisons.  (Amended  by  L.  1910,  ch.  522  and  L.  1915,  ch. 
502,  in  effect  May  3,  1915.) 

§  236-a.  Working  hours  for  male  employees  over  the  age  of  sixteen  years, 
and  sleeping  apartments  in  grocery  or  provision  stores. — No  male  apprentice 
or  employee  over  the  age  of  sixteen  years  in  any  grocery  or  provision  store 
located  or  lying  within  the  boundaries  of  any  city  of  the  first  class  shall 
be  permitted  to  work  more  than  seventy  hours  a  week  or  more  than  eleven 
hours  in  any  one  day,  except  that  on  the  last  day  of  the  week  such  em- 
ployees may  be  permitted  to  work  fifteen  hours  for  the  purpose  of  eliminat- 
inp  work  on  the  first  day  of  the  week.  Nothing  herein  shall  be  so  con- 
strued as  to  require  male  apprentices  or  employees  over  the  age  of  sixteen 
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years  in  grocery  or  provision  stores  to  work  on  seven  days  in  the  week. 
The  work  hours  shall  be  consecutive,  allowing  one. hour  for  each  meal. 
Nothing  herein  shall  be  so  construed  as  to  affect  minors  under  the  age  of 
sixteen  years  or  females  of  any  age,  or  in  any  way  to  repeal  or  modify 
chapter  three  hundred  and  thirty-one  of  the  laws  of  nineteen  hundred  and 
fourteen.  No  proprietor  of  any  grocery  or  provision  store  located  within 
the  boundaries  of  any  city  of  the  first  class  shall  permit  any  clerk  to  sleep 
in  any  room  or  apartment  in  or  connected  with  such  store  which  does  not 
comply  with  the  sanitary  regulations  of  the  local  board  of  health,  providing, 
however,  that  this  act  shall  not  affect  any  proprietor  or  the  family  of  such 
proprietor  who  reside  in  an  apartment  connected  with  such  store,  which 
apartment  at  the  time  of  its  building  or  erection  was  in  conformity  with  the 
sanitary  regulations  of  the  local  board  of  health.  Failure  to  comply  with 
any  of  the  provisions  of  this  section  shall  be  deemed  a  misdemeanor. 
(Amended  by  L.  1915,  ck.  343,  in  effect  Apr.  20, 1915.) 

§  237.    Adulterating,  misbranding  and  substituting. 

Habit-forming  drugs  may  be  omitted  from  the  preparations  standardized  in  the 
United  States  Pharmacopoeia  and  in  the  National  Formulary,  and  the  preparations 
sold  without  a  prescription,  provided  the  omission  is  made  known  on  the  label  and 
the  preparations  sold  for  what  they  really  are.  Opinion  of  Atty.  Genl.f  Nov.  19, 
1914. 

§  238.  Poison  schedules;  register, — It  is  unlawful  for  any  person  to  sell 
at  retail  or  to  furnish  any  of  the  poisons  of  schedule  A  and  B  without  affix- 
ing or  causing  to  be  affixed  to  the  bottle,  box,  vessel  or  package,  a  label 
with  the  name  of  the  article  and  the  word  poison  distinctly  shown  and  with 
the  name  and  place  of  business  of  the  seller  all  printed  in  red  ink  together 
with  the  name  of  such  poisons  printed  or  written  thereupon  in  plain,  legible 
characters. 

Wholesale  dealers  in  drugs,  medicines,  pharmaceutical  preparations, 
chemicals  or  poisons  shall  affix  or  cause  to  be  affixed  to  every  bottle,  box, 
parcel  and  outer  inclosure  of  any  original  package  containing  any  of  the 
articles  of  schedule  A  a  suitable  label  or  brand  in  red  ink  with  the  word 
poison  upon  it. 

Register.  Every  person  who  disposes  of  or  sells  at  retail  or  furnishes 
any  poisons  included  in  schedule  A  shall  before  delivering  the  same  enter 
in  a  book  kept  for  that  purpose  the  date  of  sale,  the  name  and  address  of  the 
purchaser,  the  name  and  the  quantity  of  the  poison,  the  purpose  for  which 
it  is  purchased  and  the  name  of  the  dispenser.  The  poison  register  must 
be  always  open  for  inspection  by  the  proper  authorities  and  must  be  pre- 
served for  at  least  five  years  after  the  last  entry.  He  shall  not  deliver 
any  of  the  poisons  of  schedule  A  or  B  until  he  has  satisfied  himself  that 
the  purchaser  is  aware  of  its  poisonous  character  and  that  the  poison  is  to 
be  used  for  a  legitimate  purpose.  The  provisions  of  this  paragraph  do  not 
apply  to  the  dispensing  of  medicines  or  poisons  on  physicians'  prescriptions. 
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The  board  shall  add  to  any  of  the  schedules  from  time  to  time  as  such 
action  becomes  necessary  for  the  protection  of  the  public.  Schedules  A,  B 
and  C  shall  remain  in  force  until  amended  by  the  rules.  (Amended  by  L. 
1910,  ch.  522,  and  L.  1915,  ch.  502,  in  effect  May  3,  1915.) 

§  240.  Revocation  of  license;  misdemeanors;  violations  and  penalties. — 
No  license  or  certificate  shall  be  granted  to  any  applicant  guilty  of  felony 
or  gross  immorality,  or  that  is  addicted  to  the  use  of  alcoholic  liquors  or 
narcotic  drugs  to  such  an  extent  as  to  render  him  unfit  to  practice  pharma- 
cology. Any  license  or  certificate  obtained  by  misrepresentation  or  fraud 
or  that  is  held  by  any  one  unfit  or  incompetent  from  negligence,  habits  or 
other  cause  may  be  revoked  after  reasonable  notice  and  an  opportunity  to 
be  heard.  The  wilful  and  repeated  violation  of  any  of  the  provisions  of 
this  article  or  the  rules  is  sufficient  cause  for  the  revocation  of  a  license  or 
certificate.  The  license  or  certificate  revoked  shall  on  formal  notice  be  de- 
livered immediately  to  the  board. 

Misdemeanors.    It  is  a  misdemeanor  for 

1.  Any  person  to  procure  or  attempt  to  procure  a  license  or  certificate 
for  himself  or  for  any  other  person  by  making,  or  causing  to  be  made,  any 
false  representations. 

2.  Any  pharmacist  to  permit  the  compounding  and  dispensing  of  pre- 
scriptions of  medical  practitioners  in  his  pharmacy  by  any  unlicensed  per- 
son or  persons,  except  in  the  presence  of  and  under  the  immediate  personal 
supervision  of  a  pharmacist  or  druggist. 

3.  Any  unlicensed  person  to  prepare  or  to  dispense  a  medical  prescrip- 
tion or  physician's  prescription,  or  to  dispense  or  to  sell  at. retail  poisons  or 
medicines  except  under  the  immediate  personal  supervision  of  a  pharma- 
cist or  druggist  whose  license  is  displayed  in  the  pharmacy  or  drug  store. 

4.  Any  unlicensed  person  to  open  or  to  conduct  or  to  have  charge  of, 
or  to  supervise  any  pharmacy,  drug  store  or  store  for  retailing,  dispensing 
or  compounding  drugs,  chemicals,  medicines,  prescriptions  or  poisons. 

5.  Any  person  to  fraudulently  represent  himself  to  be  licensed. 

6.  Any  person  to  intentionally  prevent  or  knowingly  refuse  to  permit 
any  examiner  or  inspector  to  enter  a  pharmacy,  drug  store  or  store  for  the 
purpose  of  lawful  inspection. 

7.  Any  person  whose  license  or  certificate  has  been  revoked,  to  refuse 
to  deliver  the  certificate  or  license. 

8.  Any  person  to  omit  his  name  from  the  sign  and  any  holder  of  a 
license  or  certificate  to  fail  to  display  the  same. 

9.  Any  proprietor  of  a  pharmacy  or  drug  store  to  require  more  than 
seventy  working  hours  a  week  in  other  arrangement  than  that  permitted  by 
section  two  hundred  and  thirty-six ;  and  for  any  proprietor  of  a  pharmacy 
or  drug  store  to  violate  the  provisions  of  the  same  section  in  regard  to  sleep- 
ing apartments. 

10.  Any  person  to  adulterate,  misbrand  or  substitute  any  drug  knowing 


568  PUBLIC  HEALTH  LAW. 

S  240.  Practice  of  pharmacy.  L.  1915,  ch.  502. 

or  intending  that  it  shall  be  used,  or  sells,  offers  for  sale  or  causes  to  be  sold 
any  adulterated,  misbranded  or  substituted  drug. 

11.  Any  person  to  violate  any  of  the  provisions  of  this  article  in  rela- 
tion to  the  wholesaling,  retailing  or  dispensing  of  drugs,  chemicals,  medi- 
cines, prescriptions  and  poisons  for  which  violations  no  other  punishment 
is  imposed. 

Violations  and  penalties.  Any  person  that  violates  any  of  the  provisions 
of  this  article  who  is  not  criminally  prosecuted,  on  complaint  of  the  board, 
as  for  a  misdemeanor,  shall  forfeit  to  the  people  of  the  state  of  New  York 
the  sum  of  fifty  dollars  for  every  such  violation,  which  may  be  paid  to  the 
board  or  sued  for  and  recovered  in  the  name  of  the  people  of  the  state  of 
New  York  in  an  action  brought  therefor  by  the  attorney-general. 

A  person  accused  of  violation  of  any  of  the  provisions  of  this  article  re- 
lating to  adulterating,  misbranding  or  substitution  shall  not  be  prosecuted 
or  convicted  or  suffer  any  of  the  penalties,  fines  or  forfeitures  for  such 
violation,  if  he  establishes  upon  the  hearing  or  trial  that  the  drug  or  drugs 
alleged  to  be  adulterated,  misbranded  or  substituted  were  purchased  by 
him  under  a  guaranty  of  the  manufacturer  or  seller  to  the  effect  that  said 
drug  or  drugs  were  not  adulterated  or  misbranded  within  the  meaning  of 
this  article  and  proves  that  he  has  not  adulterated,  misbranded  or  substi- 
tuted the  same.  A  guaranty  in  order  to  be  a  defense  to  a  prosecution  or 
to  prevent  conviction  or  to  afford  protection,  must  state  that  the  drug  or 
drugs  to  which  it  refers  are  not  adulterated,  misbranded  or  substituted 
within  the  meaning  of  the  provisions  of  the  statute  of  New  York  state  and 
must  state  also  the  full  name,  and  place  of  business  of  the  manufacturer, 
wholesaler,  jobber  or  other  person  from  whom  the  drug  or  drugs  were  pur- 
chased. In  construing  and  enforcing  the  provisions  of  this  article  the 
word  "person"  shall  import  both  the  plural  and  singular  and  shall  include 
corporations,  companies,  partnerships,  societies  and  associations,  and  the 
act,  omission  or  failure  of  any  officer,  agent  or  other  employee  acting  for  or 
employed  by  any  person  within  the  scope  of  his  authority  or  employment 
shall  in  every  case  be  the  act,  omission  or  failure  of  the  person  as  well  as  that 
of  the  officer,  agent  or  other  employee,  and  such  person  shall  be  equally 
liable  for  violations  of  this  article  by  a  partnership,  association  or  corpora- 
tion, every  member  of  the  partnership  or  association  and  the  directors  and 
general  officers  of  the  corporation  and  the  general  manager  of  the  partner- 
ship, association  or  corporation,  shall  be  individually  liable  and  any  action, 
prosecution  or  proceeding  authorized  by  this  article  may  be  brought  against 
any  or  all  of  such  persons.  When  any  prosecution  under  this  article  or 
under  section  eleven  hundred  and  forty-two,  section  eighty,  section  eighty- 
one,  section  eighty-two,  section  seventeen  hundred  and  forty-two,  section 
seventeen  hundred  and  forty-three,  section  seventeen  hundred  and  forty-five, 
section  seventeen  hundred  and  forty-six,  section  seventeen  hundred  and 
forty-seven,  section  seventeen  hundred  and  forty-eight,  section  seventeen 
hundred  and  forty-nine  and  section  seventeen  hundred  and  sixty  of  the 
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penal  law  and  any  amendment  thereto  is  made  on  the  complaint  of  the 
board,  any  fines  collected  shall  be  paid  into  the  state  treasury  as  provided 
by  this  article.  (Amended  by  L.  1910,  ch.  522,  L.  1911,  ch.  630,  and  L. 
1915,  ch.  502,  in  effect  May  3,  1915.) 

§  240.    Bevocation  of  license;  misdemeanors;  violations  and  penalties. 

The  purpose  of  the  amendment  of  1910  to  this  section,  which  provides  for  the 
imposition  of  a  penalty  as  to  all  violators  of  the  statute  who  are  not  criminally 
prosecuted,  was  not  to  limit  the  scope  of  the  act  but  to  make  it  more  definite 
and  certain  as  to  proprietors  of  a  wholesale  or  retail  pharmacy  or  drug  store 
acting  as  a  corporation  or  association,  and  where  the  clerk,  a  registered  pharma- 
cist employed  by  a  partnership,  wrongfully  compounded  and  delivered  to  a  cus- 
tomer adulterated  drugs,  the  members  of  the  firm,  who  had  not  been  criminally 
prosecuted,  are  liable  under  the  statute  though  they  gave  said  clerk  the  general 
dl  ret  ion  to  obey  the  law,  and  a  judgment  in  favor  of  defendants  will  be  reversed 
and  judgment  directed  in  favor  of  plaintiff.  People  v.  Klmmel  (1914),  88  Misc.  38, 
150  N.  Y.  Supp.  311. 

§  240-a.  Proof  required  in  prosecuting  for  certain  violations. — In  an 
action  or  proceeding,  civil  or  criminal,  against  any  person  for  violating 
any  provision  of  this  article  relating  to  retailing  or  dispensing  drugs,  chemi- 
cals, medicines,  prescriptions  and  poisons,  or  to  misbranding  or  substituting, 
it  shall  be  necessary  to  prove  at  the  trial  or  hearing  that  at  the  time  and  place 
of  the  taking  of  any  sample  drugs,  chemicals,  medicines,  or  poisons,  to  be 
analyzed,  the  person  taking  the  same  divided  it  into  two  substantially  equal 
parts,  hermetically  or  otherwise  effectively  and  completely  sealed,  deliv- 
ered one  such  sealed  part  to  the  seller,  pharmacist,  druggist  or  storekeeper 
from  whose  premises  such  sample  was  taken  and  delivered  the  other  part  so 
sealed  to  the  chemist  designated  by  the  state  board  of  pharmacy;  and  the 
facts  herein  required  to  be  proven  shall  be  alleged  in  the  complaint  or  infor- 
mation by  which  such  action  or  proceeding  was  begun.  The  rules  of  the 
board  shall  be  proven  prima  facie  by  the  certificate  of  the  secretary. 
(Added  by  L.  1913,  ch.  223,  and  amended  by  L.  1915,  ch.  502,  in  effect 
May  3,  1915.) 

§  241.  Schedules  A,  B  and  C. — These  schedules  remain  in  force  until 
revised  by  the  board  and  approved  by  the  regents. 

Schedule  A.  Arsenic,  atropine,  corrosive  sublimate,  potassium  cyanide, 
chloral  hydrate,  hydrocyanic  acid,  morphine,  strychnine  and  all  other 
poisonous  vegetable  alkaloids  and  their  salts,  oil  of  bitter  almond  contain- 
ing hydrocyanic  acid,  opium  and  its  preparations,  except  paregoric  and 
such  others  as  contain  less  than  two  grains  of  opium  to  the  ounce. 

Schedule  B.  Aconite,  belladonna,  cantharides,  colchium,  conium,  cotton 
root,  digitalis,  ergot,  hellebore,  henbane,  Phytolacca,  strophantus,  oil  of 
savin,  oil  of  tansy,  veratrum  viride  and  their  pharmaceutical  prepara- 
tions, arsenical  solutions,  carbolic  acid,  chloroform,  creosote,  croton  oil, 
white  precipitate,  methyl  or  wood  alcohol,  mineral  acids,  oxalic  acid,  paris 
green,  salts  of  lead,  salts  of  zinc,  or  any  drug,  chemical  or  preparation 
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which  is  destructive  to  adult  human  life  in  quantities  of  sixty  grains  or 
less. 

Schedule  C.  Ammonia  water,  bicarbonate  of  soda,  borax,  camphor, 
castor  oil,  cream  of  tartar,  dyestuffs,  essence  of  peppermint,  essence  of  win- 
tergreen,  non-poisonous  flavoring  essences  or  extracts,  glycerine,  licorice, 
olive  oil,  sal  ammoniac,  saltpetre,  sal  soda,  epsom  salt,  rochelle  salt,  sul- 
phur, cod  liver  oil,  vaseline,  petroleum  jellies,  oil  of  origanum,  oil  of  spike, 
flaxseed,  rock  candy,  butter  color,  malt  extract,  extract  of  beef,  beef,  iron 
and  wine,  extract  of  witch  hazel,  quinine  pills,  cathartic  pills,  seidlitz 
powders,  bay  rum,  perfumes,  toilet  water,  tumeric,  talcum  powder,  compo- 
sition powder,  porous  plasters,  court  plasters,  copperas,  alum,  gum  arabic, 
lithia  water.  (Amended  by  L.  1910,  ch.  422,  and  L.  1915,  ch.  502,  in 
effect  May  3,  1915.) 

§  245.  Sale  prohibited;  exception. — No  pharmacist,  druggist  or  other 
person  shall  sell,  have  or  offer  for  sale  or  give  away  any  chloral,  opium 
or  any  of  its  salts,  alkaloids  or  derivatives  or  any  compound  or  prepara- 
tion of  any  of  them  except  upon  the  written  prescription  of  a  duly 
licensed  physician,  veterinarian  or  dentist,  provided  that  the  provisions 
of  this  article  shall  not  apply  to  the  sale  of  domestic  and  proprietary  reme- 
dies, nor  to  physicians'  prescriptions,  compounded  solely  for  the  person 
named  in  the  original  prescription,  actually  sold  in  good  faith  as  medicines 
and  not  for  the  purpose  of  evading  the  provisions  of  this  article  and  pro- 
vided further  that  such  remedies  and  preparations  do  not  contain  more 
than  two  grains  of  opium,  or  one-fourth  grain  of  morphine  or  one-eighth 
grain  of  heroin  or  one  grain  of  codeine,  or  ten  grains  of  chloral  or  their 
salts  in  one  fluid  ounce,  or  if  a  solid  preparation,  in  one  avoirdupois  ounce, 
nor  to  plasters,  liniments  and  ointments  for  external  use  only.  (Added 
by  L.  1914,  ch.  363,  and  amended  by  L.  1915,  ch.  327,  in  effect  Apr.  17, 
1915.) 

Ordinance  of  Hew  York  City  requiring  prescriptions  for  the  sale  of  certain  domestic 
and  proprietary  remedies,  without  effect. — New  York  City  may  not  require  the 
written  prescription  of  a  physician,  dentist  or  veterinarian  for  the  sale  of  those 
domestic  and  proprietary  remedies,  containing  no  more  than  two  grains  of  opium, 
one-fourth  grain  of  morphine,  one-fourth  grain  of  heroin,  one  grain  of  codeine  or 
$en  grains  of  chloral  or  their  salts,  the  sale  of  which  is  permitted  without  a  pre- 
scription under  the  Public  Health  Law  of  the  State.  The  City  ordinance  is  in 
conflict  with  the  State  law,  and  must  give  way.    Opinion  of  Atty.  Genl.,  Oct  9, 1914. 

§  246.  Prescriptions;  certificates. — It  shall  be  unlawful  for  any  person 
to  sell  at  retail  or  give  away  any  of  the  drugs,  their  salts,  derivatives  or 
preparations  mentioned  in  section  two  hundred  and  forty-five  of  this  chap- 
ter except  as  herein  provided  without  first  receiving  a  written  prescription 
signed  by  a  duly  licensed  physician,  veterinarian  or  dentist.  The  pre- 
scription must  contain  substantially  the  following :  the  name  in  full  of  the 
physician,  veterinarian  or  dentist  issuing  such  prescription,  his  office  ad- 
dress, and  the  name,  age  and  address  of  the  person  to  whom  and  date  on 
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which  such  prescription  is  issued.  It  shall  be  unlawful  for  any  duly 
licensed  physician,  veterinarian  or  dentist  to  issue  any  such  prescription 
containing  any  of  the  drugs,  their  salts,  derivatives  or  preparations  men- 
tioned in  section  two  hundred  and  forty-five  of  this  chapter,  for  any  duly 
licensed  physician  to  dispense,  give  or  deliver  any  of  the  said  drugs,  their 
salts,  derivatives  or  preparations,  except  after  a  physical  examination  of 
any  person  for  the  treatment  of  disease,  injury  or  deformity.  It  shall  be 
unlawful  for  any  person  to  sell  at  retail  any  of  the  drugs  or  preparations 
of  any  of  those  mentioned  in  section  two  hundred  and  forty-five  of  this 
article  without  first  verifying  the  authority  of  any  prescription  containing 
more  than  four  grains  of  morphine,  thirty  grains  of  opium,  two  grains  of 
heroin,  six  grains  of  codeine  or  four  drams  of  chloral.  Such  verification 
can  be  made  by  telephone  or  otherwise.  Such  prescriptions  so  received 
shall  be  filled  out  at  the  time  of  receiving  the  same  for  the  full  quantity 
prescribed  and  no  prescription  so  received  shall  be  filled  out  more  than  ten 
days  after  the  date  which  said  prescription  be  dated.  Such  prescription, 
from  which  no  copy  shall  be  taken,  shall  be  retained  by  the  person  who 
dispenses  the  same  and  shall  be  filled  but  once.  A  separate  file  of  all  such 
prescriptions  shall  be  kept  by  the  pharmacist  or  druggist  filling  the  same, 
but  such  prescriptions  may  be  numbered  consecutively  with  other  pre- 
scriptions received.  Unless  so  separately  filed  a  record  must  be  kept 
showing: 

1.  The  file  number  given  to  each  prescription  filled ; 

2.  The  name  of  the  physician  or  surgeon  signing  the  same;  and 

3.  The  name  of  the  person  for  whom  such  prescription  is  filled. 

Any  person  who  sells  at  retail,  furnishes  or  dispenses  any  of  the  drugs 
mentioned  in  section  two  hundred  and  forty-five  of  this  chapter  upon  a 
written  prescription  by  a  duly  registered  physician  or  veterinarian  or  den- 
tist shall  at  the  time  of  dispensing  the  same,  place  upon  the  package  a 
label  or  deliver  therewith  a  certificate  stating  the  name  and  address  of  the 
person  selling  or  furnishing  the  same,  the  name  and  address  of  the  phy- 
sician, veterinarian  or  dentist  upon  whose  prescription  such  sale  is  made, 
the  date  of  sale,  and  the  name  of  the  person  to  whom  such  sale  is  made. 
Any  person,  other  than  a  manufacturer  of  any  of  the  drugs  mentioned  in 
section  two  hundred  and  forty-five  or  a  wholesale  dealer  in  drugs  or  a 
licensed  pharmacist,  licensed  druggist,  duly  registered  practicing  physi- 
cian, licensed  veterinarian  or  a  licensed  dentist,  who  shall  possess  any  of 
the  drugs  mentioned  in  section  two  hundred  and  forty-five  or  their  salts, 
derivatives  or  preparations,  shall  be  guilty  of  a  misdemeanor,  unless  said 
possession  is  authorized  by  the  certificate  described  in  this  section.  Noth- 
ing herein  contained  shall  be  construced  to  prohibit  the  sale  of  any  of 
such  drugs  by  any  manufacturing  pharmacists  or  chemists  or  wholesale  or 
retail  pharmacists  or  druggists,  to  other  manufacturing  pharmacists  or 
chemists,  or  wholesale  or  retail  pharmacists,  or  druggists,  or  to  hospitals, 
colleges,  scientific  or  public  institutions,  except  that  such  sale  shall  be  made 
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in  the  manner  provided  in  the  next  succeeding  section.     (Added  by  Lm 
1914,  ch.  363,  and  amended  by  L.  1915,  ch.  327,  in  effect  Apr.  17,  1915.) 

Habit-forming'  drags;  renewal  prescriptions  permitted. — A  physician  may  write  a 
perscription  calling  for  the  delivery  by  the  druggist  of  the  same  preparation  ordered 
in  a  previous  prescription  issued  by  the  physician.  Rept  of  Atty.  Gent,  Sept.  25, 
1914. 

Names  required  on  prescription  and  on  retailer's  certificate  of  sale. — Retailers 
of  habit-forming  drugs  must  on  sale  thereof  place  on  the  prescription  to  be  kept 
on  file  the  name  of  the  physical  purchaser,  that  is,  the  person  to  whom  the  drugs 
are  delivered,  not  the  name  of  the  person  for  whose  use  the  drug  is  intended. 
And  the  same  name  also  must  be  written  on  the  label  or  certificate  of  sale  delivered 
with  the  drug.    Rept.  of  Atty.  Genl.,  July  6,  1914. 

Certificate  of  sale;  duties  of  physicians  when  administering  and  dispensing  habit- 
forming  drugs. — A  physician  need  not  write  out  a  prescription  when  he  administers 
or  dispenses  habit-forming  drugs.  When  administering  them,  he  need  not  issue 
a  certificate  of  sale  or  disposal.  But  when  dispensing  them,  he  acts  in  a  like 
capacity  as  the  druggist  or  retailer,  and  must  make  out  the  certificate,  on  the  label 
or  separately,  containing  his  name  and  address,  the  date  of  sale  and  the  name  of 
the  person  to  whom  such  sale  is  made.    Rept  of  Atty.  Genl.,  July  6, 1914. 

§  247.  Order  blanks;  filing. — The  state  commissioner  of  health  shall 
prepare  and  furnish  to  all  boards  of  health  or  officers  official  order  blanks, 
serially  numbered  in  duplicate,  bound  in  book  form,  with  carbon  or  trans- 
fer paper  between  the  duplicate  pages.  The  said  official  order  shall  be 
furnished  by  the  local  health  board  or  officer  to  any  local,  duly  licensed 
physician,  dentist,  pharmacist,  druggist  or  veterinarian,  upon  which  must 
be  written  all  orders  for  the  purchase  of  any  of  the  drugs  enumerated  in 
section  two  hundred  and  forty-five  of  this  chapter  for  the  use  of  such  phy- 
sician, dentist,  pharmacist,  druggist  or  veterinarian.  It  shall  be  unlawful 
for  any  person  to  sell,  furnish  or  dispose  to  any  physician,  pharmacist, 
druggist,  veterinarian  or  dentist  any  of  the  drugs  enumerated  in  section 
two  hundred  and  forty-five  of  this  chapter  without  first  receiving  from 
such  physician,  pharmacist,  druggist,  veterinarian  or  dentist  an  official 
order  blank  as  provided  in  this  section,  which  official  order  shall  be  retained 
by  the  person  or  corporation  who  sells,  furnishes  or  dispenses  any  of  the 
drugs  enumerated  in  section  two  hundred  and  forty-five  of  this  chapter, 
and  such  official  order  shall  be  kept  in  a  separate  file  or  book  and  an  entry 
made  or  caused  to  be  made  on  the  order  at  the  time  of  making  such  sale, 
stating  the  date  of  sale,  the  name  and  address  of  the  purchaser  and  the 
name  of  the  person  making  such  sale. 

In  lieu  of  preparing  and  furnishing  order  blanks  under  this  section, 
however,  the  state  commissioner  of  health  may  approve  order  blanks  pro- 
vided for  in  any  act  of  congress  regulating  the  purchase  by  and  sale  of 
such  drugs  to  physicians,  pharmacists,  druggists,  veterinarians  and  den- 
tists, and  may  provide  by  rule  or  regulation  that  the  use  of  such  approved 
order  blanks  in  the  manner  and  for  the  purposes  set  forth  in  this  section 
shall  be  a  sufficient  compliance  with  the  provisions  hereof.  Such  ap- 
proval, rule  or  regulation  may  be  suspended  or  revoked  by  the  commis- 
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sioner  at  any  time,  thereby  restoring  all  the  requirements  of  this  section. 

(Added  by  L.  1914,  ch.  363,  and  amended  by  L.  1915,  ch.  327,  in  effect 

Apr.  17, 1915.) 

Drug  salesmen  not  to  use  official  order  blanks;  blanks  from  the  books  furnished 
the  particular  physician,  pharmacist,  druggist,  veterinarian  or  dentist  required  for 
every  sale. — Salesmen  for  wholesale  drug  houses  may  not  carry  and  use  the  official 
order  blanks  required  when  physicians,  dentists,  pharmacists,  druggists,  or  veterin- 
arians order  habit-forming  drugs,  but  all  such  orders  must  be  written  on  the  official 
blanks  furnished  by  the  local  boards  of  health  to  the  particular  physician,  dentist, 
pharmacist,  druggist  or  veterinarian.    Kept  of  Atty.  Genl.,  Aug.  17,  1914. 

§  248.  Physicians,  et  cetera,  to  keep  records. — All  persons  authorized 
by  law  to  sell,  administer,  prescribe,  dispense  or  dispose  of  any  of  the 
drugs  enumerated  in  section  two  hundred  and  forty-five  of  this  chapter, 
shall  forthwith  keep  on  record  the  name  and  address  of  each  person  to 
whom  such  drug  is  dispensed,  given  or  in  any  manner  delivered  and  the 
quantity  so  dispensed,  given  or  delivered,  and  shall  likewise  keep  a  record 
of  any  disposition  made  of  any  quantity  of  any  such  drug  referred  to, 
whether  such  disposition  be  in  the  preparation  of  compounds  or  other- 
wise, and  if  used  in  the  preparation  of  compounds  the  quantity  so  used 
in  each  compound  and  where  placed.  Such  record  shall  be  preserved  for 
two  years  and  shall  always  be  open  for  inspection  by  the  proper  authori- 
ties. Any  violation  of  this  section  is  hereby  declared  to  be  a  misdemeanor. 
(Added  by  L.  1914,  ch.  363,  and  amended  by  L.  1915,  ch.  327,  in  effect 
Apr.  17,  1915.) 

§  249.  Hypodermic  syringe;  sale  of;  record;  penalty. — It  is  unlawful 
for  any  person  to  sell  at  retail  or  to  furnish  to  any  person  other  than  a 
duly  licensed  physician,  dentist,  or  veterinarian,  an  instrument  commonly 
known  as  a  hypodermic  syringe  or  an  instrument  commonly  known  as  a 
hypodermic  needle,  without  the  written  order  of  a  duly  licensed  physician, 
dentist,  or  veterinarian.  Every  person  who  disposes  of  or  sells  at  retail, 
or  furnishes  or  gives  away  to  any  person,  either  of  the  above  instruments, 
upon  the  written  order  of  a  duly  licensed  physician,  dentist,  or  veteri- 
narian, shall,  before  delivering  the  same,  enter  in  a  book  kept  for  that 
purpose  the  date  of  the  sale,  the  name  and  address  of  the  purchaser,  and 
a  description  of  the  instrument  sold,  disposed  of,  furnished  or  given 
away.  Any  person  or  persons  who  sell,  dispose  of  or  give  away  an  in- 
strument commonly  known  as  a  hypodermic  syringe,  or  an  instrument 
commonly  known  as  a  hypodermic  needle,  except  in  the  manner  pre- 
scribed in  this  section,  shall  be  guilty  of  a  misdemeanor.  (Added  by 
L.  1914,  ch.  363,  and  amended  by  L.  1915,  ch.  327,  in  effect  Apr.  17, 
1915.) 

§  249-a.  Commitment  of  habtiual  drug  users;  procedure;  discharge. — 
The  constant  use  by  any  person  of  any  habit-forming  drug,  except  under 
the  direction  and  consent  of  a  duly  licensed  physician,   is  hereby  de- 
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clared  to  be  dangerous  to  the  public  health.  Whenever  a  complaint 
shall  be  made  to  any  magistrate  that  any  person  is  addicted  to  the  use 
of  any  habit-forming  drug,  without  the  consent  or  direction  of  a  duly 
licensed  physician,  such  magistrate,  after  due  notice  and  hearing,  is* 
satisfied  that  the  complaint  is  founded  and  that  the  person  is  addicted 
to  the  use  of  a  habit-forming  drug,  shall  commit  such  person  to  a  state, 
county  or  city  hospital  or  institutions  licensed  under  the  state  lunacy 
commission,  or  any  correctional  or  charitable  institution  maintained  by 
the  state*  or  any  municipality  thereof,  for  the  treatment  of  disease  or 
inebriety.  Any  court  having  jurisdiction  of  a  defendant  in  a  criminal 
proceeding,  if  it  appears  that  a  defendant  is  a  habitual  drug  user,  may 
commit  such  user  for  treatment  as  herein  provided  at  any  stage  of  such 
proceeding  against  such  defendant,  and  may  stay  proceedings,  withhold 
conviction  or  suspend  sentence,  pending  the  period  of  such  commitment. 
Whenever  the  chief  medical  officer  of  such  institution  shall  certify  to 
any  magistrate  that  any  person  so  committed  has  been  sufficiently  treated 
or  give  any  other  reason  which  is  deemed  adequate  and  sufficient,  he  may 
discharge  the  person  so  committed.  Every  person  committed  under  the 
provisions  of  this  section  shall  observe  all  the  rules  and  regulations  of 
the  institution  or  hospital.  Any  such  person  who  wilfully  violates  the 
rules  and  regulations  of  the  institution  or  repeatedly  conducts  himself  in 
a  disorderly  manner  may  be  taken  before  a  magistrate  by  the  order  of 
the  chief  medical  officer  of  the  institution.  The  chief  medical  officer  may 
enter  a  complaint  against  such  person  for  disorderly  conduct  and  the 
magistrate,  after  a  hearing  and  upon  due  evidence  of  such  disorderly 
conduct,  may  commit  such  person  for  a  period  of  not  to  exceed  six  months 
to  any  institution  to  which  persons  convicted  of  disorderly  conduct  or 
vagrancy  may  be  committed,  and  such  institution  shall  keep  such  persons 
separate  and  apart  from  the  other  inmates,  provided  that  nothing  in  this 
section  shall  be  construed  to  prohibit  any  person  committed  to  any  insti- 
tution under  its  provisions  from  appealing  to  any  court  having  jurisdic- 
tion for  a  review  of  the  evidence  in  which  this  commitment  was  made. 
(Added  by  L.  1914,  ch.  363,  amd  amended  by  L.  1915,  ch.  327,  in  effect  Apr. 
17,  1915.) 

Commitment  to  state  hospital  for  insane. — A  constant  user  of  habit-forming  drugs 
may  be  committed  by  the  magistrate  to  a  State  hospital  for  the  insane.  Kept  of 
Atty.  Genl.,  July  21,  1914. 

§  249-d.  Penalties. — Any  violation  of  any  of  the  provisions  of  this 
article  shall  be  deemed  a  misdemeanor,  except  that  the  sale,  the  offering  for 
sale  or  the  giving  away  or  dispensing  of  the  drugs  mentioned  in  section 
two  hundred  and  forty-five  of  this  act,  otherwise  than  as  permitted  by 
this  act,  to  any  child  under  the  age  of  sixteen  years  shall  be  deemed  a 
felony.    Nothing  contained  in  this  article  shall  be  construed  to  amend 
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or  repeal  section  seventeen  hundred  and  forty-six  of  the  penal  law.  (Added 
by  L.  1914,  ch.  363  and  amended  by  L.  1915,  ch.  327,  in  effect  Apr.  17, 
1915.) 

§  280.  Duty  of  county  clerk. — The  county  clerk  of  each  county  shall 
provide  a  book  to  be  known  as  the  register  of  chiropodists,  in  which 
shall  be  recorded  the  matters  in  section  two  hundred  and  seventy-eight 
of  this  article  set  forth,  and  shall  thereupon  give  to  every  registrant  a 
transcript  of  the  entries  in  the  register  with  a  certificate  under  seal  that 
he  has  filed  the  prescribed  affidavits.  Every  applicant  who  shall  have 
complied  with  the  forgoing  provisions  and  shall  be  admitted  to  registra- 
tion shall  pay  to  the  clerk  of  said  county  the  sum  of  one  dollar,  which  shall 
be  received  as  full  compensation  for  such  registration,  affidavit  and  certifi- 
cate. A  practicing  chiropodist  having  registered  a  lawful  authority 
to  practice  chiropody  in  one  county  and  removing  such  practice  or  a 
part  thereof  to  another  county  or  regularly  engaged  in  practicing  or 
opening  an  office  in  another  county,  or  shall  have  his  office,  practice  or  any 
part  thereof  removed  from  one  county  to  another  by  an  act  of  legisla- 
ture creating  a  new  county  from  a  then  existing  county,  thereby  causing 
his  office  or  practice  to  be  situated  in  a  new  county,  shall  show  or  send  by 
registered  mail  to  the  clerk  of  such  other  or  new  county  his  certificate  of 
registration.  If  such  certificate  clearly  shows  that  the  original  registra- 
tion was  under  the  provisions  of  any  law  now  or  heretofore  in  effect  or  of 
an  authority  issued  under  seal  by  the  regents,  or  if  the  certificate  itself  is 
indorsed  by  the  regents  as  entitled  to  registration,  the  clerk  shall  thereupon 
register  the  applicant  in  the  latter  or  new  county  on  receipt  of  a  fee  of 
twenty-five  cents,  and  shall  stamp  or  indorse  on  such  certificate  the  date 

and  his  name  preceded  by  the  words  " registered  also  in county," 

and  return  the  certificate  to  the  applicant.  (Amended  by  L.  1912,  ch.  199 
and  L.  1915,  ch.  55,  in  effect  Mch.  11,  1915.) 

§  310.  Vaccination  of  school  children. — 1.  A  child  or  person  not  vac- 
cinated shall  not  be  admitted  or  received  into  a  school  in  a  city  of  the 
first  or  second  class.  The  board,  officers  or  other  person  having  the 
charge,  management  or  control  of  such  school  shall  cause  this  provision  of 
law  to  be  enforced.  The  board  of  health  or  other  board,  commission  or 
officers  of  such  city  having  jurisdiction  of  the  enforcement  of  the  chapter 
therein  shall  provide,  at  the  expense  of  the  city  for  the  vaccination  of  all 
pupils  of  such  school  whose  parents  or  guardian  do  not  provide  vaccina- 
tion for  them. 

2.  Whenever  smallpox  exists  in  any  other  city  or  school  district,  or  in 
the  vicinity  thereof,  and  the  state  commissioner  of  health  shall  certify  in 
writing  to  the  school  authorities  in  charge  of  any  school  or  schools  in 
such  city  or  district,  it  shall  become  the  duty  of  such  school  authorities  to 
exclude  from  such  schools  every  child  or  person  who  does  not  furnish  a 
certificate  from  a  duly  licensed  physician  to  the  effect  that  he  has  sue- 
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cessfully  vaccinated  such  child  or  person  with  vaccine  virus  in  the  usual 
manner  or  that  such  child  or  person  shows  evidence  by  scar  of  a  successful 
previous  vaccination.  Whenever  school  authorities  having  the  charge,  man- 
agement and  control  of  schools  in  a  district  or  city  cause  this  provision 
of  law  to  be  enforced,  the  local  board  of  health  shall  provide  for  the  vac- 
cination of  all  children  whose  parents  or  guardian  do  not  provide  such 
vaccination. 

3.  The  expense  incurred,  when  such  vaccination  is  performed  under 
the  direction  of  the  local  health  authorities,  shall  be  a  charge  upon  the 
municipality  in  which  the  child  or  person  vaccinated  resided,  and  shall  be 
audited  and  paid  in  the  same  manner  as  other  expenses  incurred  by  such 
municipality  are  audited  and  paid.  The  local  boards  of  health  or  other 
health  authorities  may,  in  their  discretion,  provide  for  the  payment  of 
additional  compensation  to  health  officers  performing  such  viccination.* 
(Amended  by  L.  1915,  ch.  133,  in  effect  Mch.  30, 1915.) 

The  statute  requiring  vaccination  applies  only  to  public  schools. — People  v. 
Ekerold  (1914),  211  N.  Y.  386,  394.    Decision  under  former  law. 

§  311.  Vaccination  how  made;  reports. — 1.  No  person  shall  perform 
vaccination  for  the  prevention  of  smallpox  who  is  not  a  regularly  licensed 
physician  under  the  laws  of  the  state.  Vaccination  shall  be  preformed*  in 
such  manner  only  as  shall  be  prescribed  by  the  state  commissioner  of 
health. 

2.  No  physician  shall  use  vaccine  virus  for  the  prevention  of  smallpox 
unless  such  vaccine  virus  is  produced  under  license  issued  by  the  secre- 
tary of  the  treasury  of  the  United  States  and  is  accompanied  by  a  certifi- 
cate of  approval  by  the  state  commissioner  of  health,  and  such  vaccine 
virus  shall  then  be  used  only  within  the  period  of  time  specified  in  such 
approval. 

3.  Every  physician  performing  a  vaccination  shall  within  ten  days 
make  a  report  to  the  state  commissioner  of  health  upon  a  form  furnished 
by  such  commissioner  setting  forth  the  full  name  and  age  of  the  person 
vaccinated  and,  if  such  person  is  a  minor,  the  name  and  address  of  his 
parents,  the  date  of  vaccination,  the  date  of  previous  voccination*  if  possi- 
ble, the  name  of  the  maker  of  the  vaccine  virus  and  the  lot  or  batch  num- 
ber of  such  vaccine  virus.  (Amended  by  L.  1915,  ch.  133,  in  effect  Mch. 
30,  1915.) 

§  378.    Registration  of  deaths  occurring  without  medical  attendance. 

investigation  by  coroner. — This  section  does  not  restrict  the  power  of  coroners 
to  investigate  only  those  deaths  referred  to  him  by  the  health  officer.  Rept.  of 
Atty.  Genl.  (1914),  p.  384. 

§  390.  Fees  of  registrar  for  the  prompt  and  correct  return  and  filing  of 
birth  and  death  certificates. — Except  as  hereinbefore  otherwise  provided 

*  So  In  original. 
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each  registrar  and  each  physician  shall  be  paid  the  sum  of  twenty-five 
cents  for  each  birth  certificate  properly  and  completely  made  out  and 
registered  and  each  death  certificate  properly  and  completely  made  out  in 
accordance  with  the  international  list  of  causes  of  death  and  returned  and 
filed  with  the  registrar  and  correctly  recorded  and  promptly  returned  by 
him  to  the  state  commissioner  of  health,  as  required  by  this  act.  And 
in  case  no  births  or  no  deaths  were  registered  during  any  month,  the  local 
registrar  shall  be  entitled  to  be  paid  the  sum  of  twenty-five  cents  for  each 
report  to  that  effect,  but  only  if  such  report  be  made  promptly  as  required 
by  this  act.  All  amounts  payable  to  the  local  registrar  under  the  pro- 
visions of  this  article  shall  be  paid  by  the  municipality  comprising  the 
registration  district,  upon  certification  by  the  state  commissioner  of  health 
and  all  amounts  payable  to'  physicians  shall  be  certified  to  by  the  local 
registrar  annually  and  paid  to  said  physicians  by  said  municupAfty.  The 
state  commissioner  of  health  shall  annually  certify  W'flie  municipality 
the  number  of  births  and  deaths  properly  registered,  with  the  name  of 
the  local  registrar  and  the  amount  due  him  at  the  rate  fixed  herein. 
(Added  by  L.  1913,  ch.  619  and  amended  by  L.  1915,  ch.  385,  in  effect 
Apr.  26,  1915.) 

PUBLIC  LANDS. 

L.  1915,  oh.  462. — An  act  ceding  to  the  city  of  Buffalo,  for  public  street  purposes, 
a  strip  of  land  along  the  easterly  side  of  Bees  street  In  said  city,  now  a  portion 
of  the  lands  of  the  Buffalo  State  Hospital.     (In  effect  Apr.  28,  1915.) 

L.  1915,  ch.  526. — An  act  to  authorize  the  commissioners  of  the  land  office  to  sell 
and  convey  certain  lands  owned  by  the  state  In  Chautauqua  county.  (In  effect 
May  3,  1915.) 

PUBLIC  LANDS  LAW. 

(L.  1909,  ch.  50.) 

§  111.  Commissioners. — The  board  of  commissioners  of  the  Watkins 
Glen  Reservation  is  continued  and  shall  hereafter  consist  of  seven  persons, 
appointed  by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  The  five  members  of  such  board  in  office  when  this  section  as 
amended  takes  effect  shall  continue  in  office  until  the  expiration  of  their 
terms.  The  two  additional  members  provided  hereby  shall  be  appointed 
for  such  terms  that  the  term  of  one  member  of  such  board  shall  expire 
annually.  The  term  of  a  member  of  such  board  hereafter  appointed  for 
a  full  term  on  the  expiration  of  the  term  of  his  predecessor  in  office  shall 
be  seven  years.  If  a  vacancy  occur  in  such  board  otherwise  than  by  ex- 
piration of  term  it  shall  be  filled  for  the  unexpired  term.  No  member 
of  such  board  shall  receive  any  compensation  for  his  services  as  com- 
missioner, but  shall  be  entitled  to  his  actual  and  necessary  expenses  in 
performing  the  duties  of  his  office.  (Added  by  L.  1911,  ch.  731  and 
amended  by  L.  1915,  ch.  495,  in  effect  May  3, 1915.) 
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§  120.  Jurisdiction  and  control. — The  land  now  held  by  the  state  of 
New  York,  and  known  as  the  Newtown  Battlefield  Reservation  land,  in 
the  town  of  Elmira  and  in  the  town  of  Ashland,  county  of  Chemung, 
acquired  by  the  state  during  the  years  nineteen  hundred  and  eleven  and 
nineteen  hundred  and  twelve,  and  since  acquired,  shall  be  known  as  the 
Newtown  Battlefield  Reservation,  and  jurisdiction  and  control  thereof  is 
hereby  transferred  to  the  board  of  commissioners  of  the  Newtown  Battle- 
field Reservation,  established  by  this  article.  (Added  by  L.  1913,  ch.  167 
>#*d  amended  by  L.  1915,  ch.  271,  in  effect  Apr.  13,  1915.) 

§  123.  Powers  and  duties  of  the  commission. — Subd.  3  amended  by  L. 
1915,  ch.  271,  in  effect  Apr.  13, 1915,  as  follows: 

3.  Have  the  power  to  acquire  for  the  state  by  condemnation  or  pur- 
chase such  additional  lands  as  such  commission  may  deem  necessary  and 
for  the  acq^ji^ignof  which  appropriation  has  been  made  by  the  legislature ; 

L.  1915,  ch.  271,  §  S. — Money  heretofore  appropriated  by  section  two  of  chapter 
one  hundred  and  sixty-seven  of  the  laws  of  nineteen  hundred  and  thirteen  and 
available  for  the  acquisition  of  land  adjoining  such  reservation,  remaining 
unexpended  at  the  time  this  act  takes  effect,  shall  be  available  for  the  acquisi- 
tion of  land  and  such  other  purposes  as  authorized  by  this  and  the  original  act 

PUBLIC  0FFICEB8  LAW. 

(L.  1909,  ch.  61.) 

§  11.  Official  undertakings. — Every  official  undertaking,  when  required 
by  or  in  pursuance  of  law  to  be  hereafter  executed  or  filed  by  any  officer, 
shall  be  to  the  effect  that  he  will  faithfully  discharge  the  duties  of  his 
office  and  promptly  account  for  and  pay  over  all  moneys  or  property  re- 
ceived by  him  as  such  officer,  in  accordance  with  law,  or  in  default  thereof, 
that  the  parties  executing  such  undertaking  will  pay  all  damages,  costs 
and  expenses  resulting  from  such  default,  not  exceeding  a  sum,  if  any, 
specified  in  such  undertaking.  The  undertaking  of  a  state  officer  shall 
be  approved  by  the  comptroller  both  as  to  its  form  and  as  to  the  sufficiency 
of  the  sureties  and  be  filed  in  the  comptroller's  office.  The  undertaking 
of  a  municipal  officer  shall,  if  not  otherwise  provided  by  law,  be  approved 
as  to  its  form  and  the  sufficiency  of  the  sureties  by  the  chief  executive 
officer  or  by  the  governing  body  of  the  municipality  and  be  filed  with  the 
clerk  thereof.  The  approval  by  such  governing  body  may  be  by  resolution, 
a  certified  copy  of  which  shall  be  attached  to  the  undertaking.  The  un- 
dertaking of  a  county  officer  shall,  if  not  otherwise  provided  by  law,  be  ap- 
proved as  to  its  form  and  the  sufficiency  of  the  sureties  by  the  clerk  of  the 
county,  and  filed  in  his  office,  except  that  the  undertakings  of  a  county 
clerk  shall  be  filed  in  the  office  of  the  state  comptroller.  The  undertaking 
of  a  town  officer  shall,  if  not  otherwise  provided  by  law,  be  approved  as 
to  its  form  and  the  sufficiency  of  the  sureties  by  the  clerk  of  the  county 
and  filed  in  his  office.    The  sum  specified  in  an  official  undertaking  shall 
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be  the  sum  for  which  such  undertaking  shall  be  required  by  or  in  pur- 
suance of  law  to  be  given.  If  no  sum,  or  a  different  sum  from  that 
required  by  or  in  pursuance  of  law,  be  specified  in  the  undertaking,  it 
shall  be  deemed  to  be  an  undertaking  for  the  amount  so  required.  If  no 
sum  be  required  by  or  in  pursuance  of  law  to  be  so  specified,  the  officer  or 
board  authorized  to  approve  the  undertaking  shall  fix  the  sum  to  be  speci- 
fied therein.  Every  official  undertaking  shall  be  executed  and  duly  ac- 
knowledged by  at  least  two  sureties,  each  of  whom  shall  add  thereto  his 
affidavit  that  he  is  a  freeholder  or  householder  within  the  state,  stating  his 
occupation  and  residence  and  the  street  number  of  his  residence  and  place 
of  business  if  in  a  city,  and  a  sum  which  he  is  worth  over  and  above  his 
just  debts  and  liabilities  and  property  exempt  from  execution.  The  ag- 
gregate of  the  sums  so  stated  in  such  affidavits  must  be  at  least  double  the 
amount  specified  in  the  undertaking.  If  the  surety  on  an  official  under- 
taking of  a  state  or  local  officer,  clerk  or  employee  of  the  state  or  political 
subdivison  thereof  or  of  a  municipal  corporation  be  a  fidelity  or  surety 
corporation,  the  reasonable  expense  of  procuring  such  surety,  not  exceed- 
ing one  per  centum  per  annum  upon  the  sum  for  which  such  undertaking 
shall  be  required  by  or  in  pursuance  of  law  to  be  given,  shall  be  a  charge 
against  the  state  of  political  subdivision  or  municipal  corporation  re- 
spectively and  for  which  he  is  elected  or  appointed,  except  that  the  ex- 
pense of  procuring  such  surety  as  aforesaid,  on  an  official  undertaking  of 
any  officer,  clerk  or  employee  in  any  city  department  of  the  city  of  New 
York,  or  of  any  office,  board  or  body  of  said  city,  or  of  a  borough  or  county 
within  said  city,  including  officers,  clerks  and  employees  of  every  court 
within  said  city,  shall  not  be  a  charge  upon  said  city  or  upon  any  of  the 
counties  contained  within  said  city,  unless  the  comptroller  of  the  said  city, 
shall  first  have  approved  the  necessity  of  requiring  such  official  undertak- 
ing to  be  given,  and  shall  have  approved  of  or  fixed  the  amount  of  any 
such  official  undertaking;  but  this  exception  shall  not  apply  to  an  official 
undertaking  specifically  required  by  statute  to  be  given,  and  the  amount 
of  which  is  specifically  fixed  by  statute.  The  failure  to  execute  an  official 
undertaking  in  the  form  or  by  the  number  of  sureties  required  by  or  ii\ 
pursuance  of  law,  or  of  a  surety  thereto  to  make  an  affidavit  required  by  or 
in  pursuance  of  law,  or  in  the  form  so  required,  or  the  omission  from  such 
an  undertaking  of  the  approval  required  by  or  in  pursuance  of  law,  shall 
not  affect  the  liability  of  the  sureties  therein.  (Amended  by  L.  1911,  ch. 
424,  L.  1912,  ch.  481,  L.  1913,  ch.  325,  L.  1914,  ch.  48  and  L.  1915,  ch. 
628,  in  effect  May  14,  1915.) 

§  38.    Terms  of  officers  chosen  to  fill  vacancies. 

Application. — This  section  has  no  application  to  the  office  of  superintendent  of 
the  poor,  which  is  a  statutory  office,  and  must  be  filled  in  the  manner  provided 
by  section  220  of  the  County  Law.  Close  v.  Burden  (1914),  163  App.  Div.  83,  148 
N.  Y.  Supp.  773. 
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§  67.    Fees  of  public  officers. 

See  Temple  v.  Brooks  (1916),  165  App.  Dlv.  661.  151  N.  Y.  Supp.  490. 

§  80.    Delivery  of  books  and  papers. 

Application. — Where  a  supervisor  was  illegally  elected  superintendent  of  the 
poor,  and  having  qualified,  immediately  resigned,  but  was  subsequently  appointed 
to  said  office  when  his  term  as  supervisor  expired,  he  is  not  entitled  to  compel 
the  prior  incumbent  of  the  office  to  turn  over  the  books  and  papers  by  a  proceeding 
brought  under  this  section.  Close  v.  Burden  (1914),  163  App.  Div.  83,  148  N.  Y. 
Supp.  773. 

PUBLIC  SERVICE  COMMISSIONS. 

Jurisdiction  of  stage  routes,  bus  lines  and  motor  vehicle  lines,  Transportation 

Corporation  L.,  §8  25,  26. 
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(L.  1910,  ch.  480.) 

§  27.    Switch  and  side  track  connections;  power  of  commission. 

The  maintenance  or  withdrawal  of  a  siding  is  initially  a  matter  between  the 
shipper  and  the  carrier,  and  the  intervention  of  the  Public  Service  Commission  is 
unauthorized  unless  the  parties  have  been  unable  to  .agree.  Adikes  v.  Long  Island 
R.  R.  Co.  (1914),  165  App.  Div.  221,  151  N.  Y.  Supp.  49. 

Discontinuance  of  switch  connection. — A  stipulation  in  an  agreement  made  in 
1897,  between  a  shipper  and  a  railroad  corporation  to  furnish  a  switch  and  side 
track  for  the  shipper's  convenience  which  enables  the  railroad  company  upon  ten 
days'  notice  to  discontinue  the  connection  upon  reimbursing  the  shipper  for  a  part 
of  the  expense  of  construction,  reserves  something  of  value  to  the  railroad  com- 
pany and  is  not  nullified  by  section  27  of  the  Public  Service  Commissions  Law 
enacted  in  1907,  which  vests  in  the  State  Commission  the  power,  in  case  a  railroad 
corporation  fails  to  Install  a  switch  connection  upon  due  application,  to  order, 
upon  petition  of  the  shipper  and  a  hearing  and  investigation,  the  establishment 
and  maintenance  of  the  siding  and  adds  "and  may  in  like  manner  upon  the  ap- 
plication of  the  railroad  corporation  order  the  discontinuance  of  such  switch  con- 
nection." Adikes  v.  Long  Island  R.  R.  Co.  (1914),  165  App.  Div.  221,  151  N.  Y. 
Supp.  49. 

§  50.    Powers  of  commissions  to  order  repairs  or  changes. 

Proceeding  to  compel  railroad  company  to  reduce  rates  for  cheeking  parcels;  right 
to  subpoena  witness  and  commit  for  contempt. — Where,  in  a  proceeding  before  the 
Public  Service  Commission  to  compel  a  railroad  company  to  reduce  the  charges 
for  checking  parcels  in  a  parcel  room  in  one  of  its  stations,  it  appears  that  the 
railroad  company  does  not  conduct  the  business  but  leases  the  privilege  to  another, 
the  Commission  has  no  power  to  interrogate  the  lessee  as  to  the  cost  of  main- 
tenance and  profits  of  his  business.  Nor  can  it  hold  him  in  contempt  of  court 
for  failure  to  answer  questions  or  produce  his  books  and  papers.  No  such  power 
is  conferred  by  section  50  of  the  Public  Service  Commissions  Law.  Matter  of 
Public  Service  Commission  (1914),  162  App.  Div.  371,  147  N.  Y.  Supp.  603. 

Suspension  of  parcel  room. — The  proprietor  of  a  parcel  room,  occupying  leased 
space  in  a  railroad  station,  is  not  subject  to  the  supervision  of  the  public  serv- 
ice commission  and  is  under  no  duty  to  reveal  its  profits  or  submit  to  a  general 
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inspection    of    its    books.    Matter    of    Public    Service    Commission    (1915),    214 
N.  Y.  46. 

§  65.    Safe  and  adequate  service;  just  and  reasonable  charges;  unjust 
discrimination;  unreasonable  preference. 

Duty  of  electric  company  to  furnish  current. — People  ex  rel.  Perceval  v.  Public 
Service  Commission  (1914),  163  App.  Div.  705,  148  N.  Y.  Supp.  583. 

QUEENS  COUNTY. 
Boundary;  See  County  Boundaries. 
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RAILROAD  LAW. 

(L.  1910,  ch.  481.) 

§  21.    Railroads  along  highways. 

Hew  crossing  ordered  by  public  service  commission  to  promote  public  safety; 
when  street  may  be  dosed,  and  overhead,  or  under,  crossing  substituted. — Where 
a  railroad  company  seeks,  for  its  own  benefit,  to  acquire  a  new  crossing  over  a 
highway  under  section  21  it  is  bound  to  restore  the  highway  to  its  former  state, 
but  this  duty  is  not  imposed  upon  it  where  there  is  an  order  properly  made 
by  the  public  service  commission,  on  the  petition  of  the  railroad  and  the  city, 
on  the  ground  that  the  public  safety  required  the  proposed  improvement.  (Rail- 
road Law,  $  91.)  The  statute  should  be  so  construed  as  to  justify  the  public 
service  commission  in  such  case  in  making  an  order  closing  a  street  at  a 
new  point  of  intersection  with  the  railroad  and  the  substitution  for  an  old  grade 
crossing  of  a  new  overhead,  or  under,  crossing  on  the  changed  line  of  a  street. 
Danner  v.  New  York  ft  Harlem  R.  R.  Co.  (1914),  213  N.  Y.  117. 

Bridge  over  navigable  waters,  consent  therefor  must  come  from  legislature  or 
authority  delegated  by  legislature.  People  v.  Delaware  ft  Hudson  Co.  (1914),  213 
N.  Y.  194. 

§  52.  Fences,  farm  crossings  and  cattle-guards. — Every  railroad  corpo- 
ration, and  any  lessee  or  other  person  in  possession  of  its  road,  shall,  be- 
fore the  lines  of  its  road  are  opened  for  use,  and  so  soon  as  it  has  ac- 
quired the  right  of  way  for  its  roadway,  erect  and  thereafter  maintain 
fences  on  the  sides  of  its  road  of  height  and  strength  sufficient  to  pre- 
vent cattle,  horses,  sheep  and  hogs  from  going  upon  its  road  from  the  ad- 
jacent lands,  with  farm  crossings  and  openings  with  gates  therein  at 
such  farm  crossings  whenever  and  wherever  reasonably  necessary  for 
the  use  of  the  owners  and  occupants  of  the  adjoining  lands,  and  shall 
construct  where  not  already  done,  and  hereafter  maintain,  cattle-guards  at 
all  road  crossings,  suitable  and  sufficient  to  prevent  cattle,  horses,  sheep 
and  hogs  from  going  upon  its  railroad.  So  long  as  such  fences  and  cattle- 
guards  are  not  made,  or  are  not  in  good  repair,  the  corporation,  its  lessee 
or  other  person  in  possession  of  its  road,  shall  be  liable  for  all  damages 
done  by  their  agents  or  engines  or  cars  to  any  domestic  animals  thereon. 
When  made  and  in  good  repair,  they  shall  not  be  liable  for  any  such  dam- 
ages, unless  negligently  or  wilfully  done.  A  sufficient  post  and  wire  fence 
of  requisite  height  shall  be  deemed  a  lawful  fence  within  the  provisions 
of  this  section,  but  barbed  wire  shall  not  be  used  in  its  construction. 

No  railroad  need  be  fenced,  when  not  necessary  to  prevent  horses,  cattle, 
sheep  and  hogs  from  going  upon  its  track  from  the  adjoining  lands.  Every 
adjoining  land  owner,  who,  or  whose  grantor,  has  received  compensation 
for  fencing  the  line  of  land  taken  for  a  railroad,  and  has  agreed  to  build 
and  maintain  a  lawful  fence  along  such  line,  shall  build  and  maintain  such 
fence.  If  such  owner,  his  heir  or  assign  shall  not  build  such  fence,  or  if 
built,  shall  neglect  to  maintain  the  same  during  the  period  of  thirty  days 
after  he  has  been  notified  so  to  do  by  the  railroad  corporation,  such  corpo- 
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ration  shall  thereafter  build  and  maintain  such  fence,  and  may  recover  of 
the  person  neglecting  to  build  and  maintain  it  the  expense  thereof.  And 
when  such  railroad  shall  cross  timbered  or  forest  lands,  the  company  shall 
construct  and  maintain  suitable  and  sufficient  crossings,  whenever  and 
wherever  reasonably  necessary  to  enable  the  respective  owners  of  said  lands 
to  transport  logs,  timber  and  lumber  for  manufacture  or  sale,  or  for  bank- 
ing on  any  stream,  to  be  floated  or  driven  down  the  same.  In  case  of  any 
neglect  or  dispute  the  supreme  court  may  by  mandamus  or  other  appro- 
priate proceedings,  compel  the  same,  and  also  fix  the  point  or  location  of 
any  such  crossing.     (Amended  by  L.  1915,  ch.  281,  in  effect  Apr.  14,  1915.) 

Duty  to  fence  right  of  way;  agreement  between  railroad  and  adjoining  owner. — 
The  statutory  duty  of  a  railroad  company  to  fence  its  right  of  way  is  an  absolute 
one,  and  while  any  covenant  or  agreement  made  with  an  adjoining  owner  would 
be  a  defense  as  to  him  it  is  not  as  to  third  persons  not  claiming  under  him. 
Plaintiffs  horses  straying  from  his  pasture  proceeded  along  the  public  highway 
on  to  the  farm  of  another  and  from  a  field  thereon  went  upon  the  unfenced  right 
of  way  of  defendant,  a  railroad  company,  where  one  was  killed  and  another  injured 
by  one  of  its  trains.  It  was  held,  that  an  agreement  between  the  railroad  company 
and  an  adjoining  owner  that  the  railroad  should  not  be  required  to  fence  its 
right  of  way  could  not  affect  a  claim  for  damages  by  plaintiff  who  was  ignorant 
of  any  such  agreement.  Shepard  v.  Pennsylvania  R.  R.  Co.  (1914),  86  Misc.  272, 
148  N.  Y.  Supp.  388. 

§  53.  Sign  boards,  flagmen  and  gates  at  crossings. — Every  railroad  cor- 
poration shall  cause  a  sign  board  to  be  placed,  well  supported  and  con- 
stantly maintained,  at  every  crossing  where  its  road  is  crossed  by  a  public 
highway  at'  grade.  Such  sign  board  shall  be  of  a  shape  and  design  to  be 
approved  by  the  public  service  commission,  and  shall  have  suitable  words 
painted  thereon  to  warn  travelers  of  the  existence  of  such  grade  crossing. 
The  commission  shall  have  power  to  prescribe  the  location  and  elevation  of 
such  sign  and  the  words  of  warning  thereon.  The  commission  may  dis- 
pense with  the  use  of  such  sign  boards  at  such  crossings  as  it  may  designate 
in  cities  and  villages.  At  any  point  where  a  steam  or  electric  railroad 
operating  upon  private  right  of  way  crosses  a  street,  highway,  turnpike, 
plank-road,  or  traveled  way  at  grade,  and  where  there  shall  not  be  an 
unobstructed  view  in  either  direction  along  such  steam  or  electric  railroad 
for  a  distance  of  two  hundred  feet  each  way  on  such  street,  highway,  turn- 
pike, plank-road  or  traveled  way,  the  corporation  owning  or  operating  such 
steam  or  electric  railroad  must  upon  order  of  the  public  service  commission 
as  hereinafter  provided  station  a  flagman  or  erect  gates  to  be  opened  and 
closed  when  an  engine  or  train  passes,  and  where  a  steam  railroad  crosses 
a  street  railroad  at  grade,  and  the  corportion  owning  or  operating  such 
railroad,  refuses  to  station  a  flagman  or  erect  gates,  to  be  opened  and  closed 
when  an  engine  or  train  passes,  the  public  service  commission  may,  upon 
application,  order  that  a  flagman  be  stationed  at  such  point,  or  that  gates 
shall  be  erected  thereat,  and  that  a  person  be  stationed  to  open  and  close 
them  when  an  engine  or  train  passes,  or  may  make  such  other  order  respect- 
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ing  the  same  as  it  deems  proper.  Whenever  the  crossing  by  a  railroad 
at  grade  of  the  streets,  highways,  turnpikes,  plank-roads  or  traveled  ways 
of  any  village  or  city,  having  a  population  by  the  last  state  or  federal 
enumeration  of  less  than  fifty  thousand,  shall  be  protected  by  gates  with 
persons  to  open  and  close  the  same,  when  an  engine  or  train  passes,  the 
local  authorities  of  the  city  or  village  shall  not  impose  any  limitation,  less 
than  forty  miles  an  hour,  on  the  rate  of  speed  at  which  such  engine  or 
train  shall  be  run,  or  enforce  any  existing  limitation  upon  such  rate  of 
speed,  less  than  forty  miles  an  hour.  (Amended  by  L.  1915,  ch.  559,  in 
effect  May  8,  1915.) 

§  54.  Notice  of  starting  trains;  no  preferences. — Every  railroad  cor- 
poration shall  start  and  run  its  cars  for  the  transportation  of  passengers 
and  property  at  regular  times,  to  be  fixed  by  public  notice,  and  shall 
furnish  sufficient  accommodations  for  the  transportation  of  all  passengers 
and  property  which  shall  be  offered  for  transportation  at  the  place  of  start- 
ing, within  a  reasonable  time  previously  thereto,  and  at  the  junctions  of 
other  railroads,  and  at  the  usual  stopping  places  established  for  receiving 
and  discharging  way  passengers  and  freight  for  that  train ;  and  shall  take, 
transport  and  discharge  such  passengers  and  property  at,  from  and  to  such 
places,  on  the  due  payment  of  the  fare  or  freight  legally  authorized  there- 
for. No  station  established  by  any  railroad  corporation  for  the  reception 
or  delivery  of  passengers  or  property,  or  both,  shall  be  discontinued  with- 
out the  consent  of  the  public  service  commission  first  had  and  obtained. 
No  preference  for  the  transaction  of  the  business  of  a  common  carrier  upon 
its  cars,  or  in  its  depots  or  buildings,  or  upon  its  grounds,  shall  be  granted 
by  any  railroad  corporation  to  any  one  of  two  or  more  persons,  associations 
or  corporations  competing  in  the  same  business,  or  in  the  business  of  trans- 
porting property  for  themselves  or  others.  Any  such  station  in  an  incor- 
porated village  shall  have  the  same  name  as  the  village ;  if  any  road  shall 
have  more  than  one  such  station  in  any  such  village  the  station  nearest  the 
geographical  center  thereof  shall  have  such  name.  Names  of  stations  may 
be  changed  on  the  petition  of  any  person  interested  with  the  consent  of  the 
public  service  commission.  If  the  name  of  any  station  has  been  heretofore 
changed  by  the  railroad  company,  the  commission  may  restore  the  name 
changed  or  make  such  change  therein  as  the  circumstances  require. 
(Amended  by  L.  1915,  ch.  564,  in  effect  May  10,  1915.) 

§  64.    Injuries  to  employees. 

Application. — The  provision  of  this  section  in  substance  that  where  an  employee 
Is  injured  by  reason  of  defects  in  ways,  works  or  machinery,  etc.,  and  the  defect 
could  have  been  discovered  by  reasonable  inspection,  the  master  shall  be  deemed 
to  have  had  knowledge  thereof,  and  that  proof  of  the  defect  shall  be  prima  facie 
evidence  of  negligence,  does  not  insure  the  employee,  nor  does  it  make  the  proof 
of  a  defect  conclusive  as  to  negligence.  It  applies  only  to  such  defects  as  could 
be  discovered  by  reasonable  inspection,  thus  involving  the  question  of  the  duty 
of  the  master.    Mere  proof  that  in   an   inspection  "might"   have  disclosed  the 
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defect  is  not  sufficient,  for  the  question  of  reasonable  inspection  is  involved.  Larson 
v.  Nassau  Electric  R.  R.  Co.  (1915),  165  App.  Div.  887,  151  N.  Y.  Supp.  694. 

Section  not  retroactive. — Where,  in  an  action  against  a  railroad  to  recover  for 
the  death  of  a  fireman  who  was  killed  prior  to  the  enactment  of  the  Barnes  Act 
in  1906,  it  appears  that  the  accident  was  caused  by  lack  of  care  and  attention, 
or  an  error  of  judgment,  of  an  engineer  on  another  train,  who  was  a  fellow-servant 
of  the  deceased,  a  Judgment  in  plaintiffs  favor  will  be  reversed.  Hickey  v.  New 
York  Central  ft  H.  R.  R.  R.  Co.  (1914),  163  App.  Div.  270,  148  N.  Y.  Supp.  795. 

§  79.    Air-brakes. 

See  Hickey  v.  New  York  Central  ft  H.  R.  R.  R.  Co.  (1914),  163  App.  Div.  270, 
148   N.  Y.   Supp.   795. 

§  83.    Riding  on  patf  orm ;  walking  along  track. 

•  Bight  to  cross  lands  of  railroad  company;  evidence. — The  evidence  in  actions 
brought  to  restrain  the  defendant,  a  railroad  corporation,  from  constructing  fences 
between  plaintiff's  lands  and  those  of  defendant,  whereby,  as  alleged,  plaintiff's 
rights  of  way  over  lands  of  defendant  are  obstructed,  considered,  and  held,  not- 
withstanding the  provision  of  this  section,  that  "no  person  other  than  those  con- 
nected with  or  employed  upon  the  railroad  shall  walk  upon  or  along  its  track 
or  tracks,  except  where  the  same  shall  be  laid  across  or  along  streets  or  highways, 
in  which  case  he  shall  not  walk  upon  the  track  unless  necessary  to  cross  the 
same,"  plaintiff  had  failed  to  establish  her  right  to  the  ways  in  question  within 
well  settled  principles  of  law  applicable  to  the  facts.  Heaton  v.  New  York  Cent, 
ft  H.  R.  R.  R.  Co.  (1914),  86  Misc.  467,  149  N.  Y.  Supp.  71. 

§  90.    New  streets  across  railroads. 

Change  of  street  grade,  city  of  Hew  York;  abolition  of  grade  crossing;  failure 
to  comply  with  provision  of  Eailroad  Law;  damages. — The  change  of  the  grade  of 
a  street  so  as  to  abolish  a  grade  crossing,  pursuant  to  an  agreement  between  a 
railroad  company  and  the  city  of  New  York,  after  compliance  with  the  provisions 
of  the  New  York  city  charter,  but  without  obtaining  the  consent  of  the  Board  of 
Railroad  Commissioners,  or  its  successors,  the  Public  Service  Commission,  under 
section  90  of  the  Railroad  Law,  constitutes  an  illegal  obstruction,  entitling  an 
abutting  owner  to  an  abatement  of  the  alleged  nuisance,  or,  in  the  alternative,  to 
the  payment  of  damages.  Although  no  damages  may  be  recovered  for  the  change 
of  grade  of  a  public  highway,  unless  specifically  given  by  statute,  where  the  change 
is  made  solely  for  the  public  convenience,  a  different  rule  obtains  where  it  is 
made  upon  the  petition  of  a  railroad  company  mainly  for  its  convenience.  Brush 
v.  New  York,  New  Haven  ft  H.  R.  R.  Co.  (1914),  162  App.  Div.  731,  148  N.  Y. 
Supp.  195. 

§  91.    Petition  for  altering  of  existing  crossing. 

Hew  crossing  ordered  by  public  service  commission  to  promote  public  safety; 
when  street  may  be  dosed,  and  overhead,  or  under  orossing  substituted. — Where 
a  railroad  company  seeks,  for  its  own  benefit,  to  acquire  a  new  crossing  over  a 
highway  under  section  21  of  the  Railroad  Law  It  is  bound  to  restore  the  highway 
to  its  former  state,  but  this  duty  is  not  Imposed  upon  it  where  there  is  an  order 
properly  made  by  the  public  service  commission,  on  the  petition  of  the  railroad 
and  the  city,  on  the  ground  that  the  public  safety  required  the  proposed  improve- 
ment The  statute  should  be  so  construed  as  to  justify  the  public  service  com- 
mission in  such  case  in  making  an  order  closing  a  street  at  a  new  point  of 
intersection  with  the  railroad  and  the  substitution  for  an  old  grade  crossing  of 
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a  new  overhead,  or  under  crossing  on  the  changed  line  of  a  street    Danner  ▼. 
New  York  ft  Harlem  R.  R.  Co.   (1914),  213  N.  Y.  117. 

The  statute  should  be  so  construed  as  to  justify  the  closing  of  a  street  at  a  new 
point  of  intersection,  and  the  substitution  for  the  old  grade  crossing  of  a  new 
overhead,  or  under,  crossing  on  the  changed  line  of  the  street,  especially  where 
the  only  change  in  the  line  of  the  street  is  to  straighten  It  Danner  v.  New  York  ft 
Harlem  R.  R.  Co.  (1914),  213  N.  Y.  117. 

§  94.  Expense  of  constructing  new  crossings. — 1.  Whenever  under  the 
provisions  of  section  eighty-nine  of  this  chapter,  a  new  railroad  is  con- 
structed across  an  existing  highway,  the  expense  of  crossing  above  or 
below  the  grade  of  the  highway  including  any  expense  incurred  in  altering 
or  changing  the  highway  under  a  determination  of  the  public  service  com- 
mission shall  be  paid  entirely  by  the  railroad  corporation. 

2.  Whenever  under  the  provisions  of  section  ninety  of  this  chapter  a 
new  street,  avenue,  highway  or  road  or  new  portion  or  additional  width  of 
such  street,  avenue,  highway  or  road  is  constructed  across  an  existing 
railroad,  the  railroad  corporation  shall  pay  one-half  and  the  municipal 
corporation  having  jurisdiction  over  such  street,  avenue,  highway  or  road 
or  new  portion  or  additional  width  of  such  street,  avenue,  highway  or  road 
shall  pay  the  remaining  one-half  of  the  expense  of  making  such  crossing 
above  or  below  the  grade  of  the  railroad. 

3.  Whenever  a  change  is  made  as  to  an  existing  crossing  or  structure 
in  accordance  with  the  provisions  of  section  ninety-one  of  this  chapter, 
fifty  per  centum  of  the  expense  thereof  shall  be  borne  by  the  railroad  cor- 
poration and  twenty-five  per  centum  by  the  municipal  corporation  and 
twenty-five  per  centum  by  the  state;  except  that  whenever  an  existing 
crossing,  in  which  a  change  is  made  under  the  provisions  of  section  ninety- 
one,  is  located  wholly  or  partly  within  an  incorporated  village  having  not 
to  exceed  twelve  hundred  inhabitants,  the  portion  of  expense  herein  re- 
quired to  be  borne  by  the  municipal  corporations  shall  be  borne  by  the 
town  or  towns  in  which  such  crossing  is  situated. 

4.  Whenever  under  the  provisions  of  sections  ninety  and  ninety-one 
of  this  chapter  a  highway  is  constructed  across  an  existing  railroad  and 
is  a  part  of  a  state  or  county  highway  constructed  or  improved  as  pro- 
vided in  the  highway  law,  one-half  of  the  expense  of  making  such  cross- 
ing above  or  below  grade  or  changing  or  rebuilding  the  existing  structure 
by  which  such  crossing  is  made,  shall  be  paid  by  the  railroad  corpora- 
tion, and  the  remaining  one-half  of  such  expense  shall  be  paid  by  the 
state  in  the  case  of  a  state  highway,  and  jointly  by  the  state,  county  and 
town  in  the  case  of  a  county  highway,  in  the  same  proportion  and  in  the 
same  manner  as  the  cost  of  construction  or  improvement  of  such  state  or 
county  highway  is  paid. 

5.  Whenever  in  carrying  out  the  provisions  of  sections  ninety  or 
ninety-one  of  this  chapter  two  or  more  lines  of  steam  surface  railroad,  owned 
and  operated  by  different  corporations,  cross  a  highway  at  a  point  where  a 
change  in  grade  is  made,  each  corporation  shall  pay  such  proportion  of 
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fifty  per  centum  of  the  expense  thereof  as  shall  be  determined  by  the  pub- 
lic service  commission. 

6.  In  carrying  out  the  provisions  of  sections  eighty-nine,  ninety  and 
ninety-one  of  this  chapter  the  work  shall  be  done  by  the  railroad  corpora- 
tion or  corporations  affected  thereby,  subject  to  the  supervision  and  ap- 
proval of  the  public  service  commission;  and  in  all  cases,  except  where 
the  entire  expense  is  paid  by  the  railroad  corporation,  the  expense 
of  construction  shall  be  paid  primarily  by  the  railroad  company,  and  the 
expense  of  acquiring  additional  lands,  rights  or  easements  shall  be  paid 
primarily  by  the  municipal  corporation  having  jurisdiction  over  the  street, 
avenue,  highway  or  road  or  new  portion  or  additional  width  of  such  street, 
avenue,  highway  or  road  or,  in  case  of  a  state  or  county  highway,  upon 
the  order  of  the  state  commission  of  highways  out  of  moneys  available 
therefor.  Plans  and  specifications  of  all  changes  proposed  under  sections 
ninety  and  ninety-one  of  this  chapter  and  an  estimate  of  the  expense 
thereof  shall  be  submitted  to  the  public  service  commission  for  its  approval 
before  the  letting  of  any  contract.  If  such  changes  are  proposed  in  a 
highway  which  is  to  be  constructed  or  improved  as  a  state  or  county 
highway,  such  plans  and  specifications  shall  also  be  submitted  to  the  state 
commission  of  highways  for  its  approval  before  the  letting  of  any  con- 
tract. In  case  the  work  is  done  by  contract  the  proposals  of  contractors 
shall  be  submitted  to  the  public  service  commission,  and  if  the  commission 
shall  determine  that  the  bids  are  excessive  it  shall  have  the  power  to  re- 
quire the  submission  of  new  proposals.  The  commission  may  employ 
temporarily  such  experts  and  engineers  as  may  be  necessary  properly  to 
supervise  any  work  that  may  be  undertaken  under  sections  eighty-nine, 
ninety  and  ninety-one  of  this  chapter,  the  expense  thereof  to  be  paid  by 
the  comptroller  upon  the  requisition  and  certificate  of  the  commission  and 
included  in  the  cost  of  the  particular  change  in  grade  or  in  the  structure 
above  or  below  grade  on  account  of  which  it  is  incurred  and  finally  ap- 
portioned in  the  manner  provided  in  this  section. 

7.  Upon  the  completion  of  the  work  and  its  approval  by  the  public 
service  commission  an  accounting  shall  be  had  between  the  railroad  cor- 
poration and  the  municipal  corporation  or  the  state  commission  of  high- 
ways of  the  amounts  expended  by  each  with  interest,  and  if  it  shall 
appear  that  the  railroad  corporation  or  the  municipal  corporation  or  the 
state  commission  of  highways  has  expended  more  than  its  proportion  of 
the  expense  of  the  crossing  as  herein  provided  a  settlement  shall  be  forth- 
with made  in  accordance  with  the  provisions  of  this  section.  At  any 
time  after  the  work  of  elimination  of  a  crossing  has  been  commenced  the 
public  service  commission  may,  upon  its  own  motion  or  upon  the  petition 
of  the  railroad  company  or  of  any  muncipality  interested  or  of  the  state 
commission  of  highways,  make  an  order  for  an  intermediate  settlement 
and  direct  payments  to  be  made  in  connection  therewith  as  in  this  section 
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provided  for  a  final  accounting.  All  items  of  expenditure  shall  be  verified 
under  oath,  and  in  case  of  a  dispute  between  the  railroad  corporation  and 
the  municipal  corporation  or  the  state  commission  of  highways  as  to  the 
amount  expended,  any  judge  of  the  supreme  court  in  the  judicial  district  in 
which  the  municipality  or  the  state  or  county  highway  is  situated  may  ap- 
point a  referee  to  take  testimony  as  to  the  amount  expended,  and  the  con- 
firmation of  the  report  of  the  referee  shall  be  final.  In  the  event  of  the 
failure  or  refusal  of  the  railroad-  corporation  to  pay  its  proportion  of  the 
expense,  the  same  with  interest  from  the  date  of  such  accounting  may  be 
levied  and  assessed  upon  the  railroad  corporation  and  collected  in  the  same 
manner  that  taxes  and  assessments  are  now  collected  by  the  municipal 
corporation  within  which  the  work  is  done ;  and  in  the  event  of  the  failure 
or  refusal  of  the  municipal  corporation  to  pay  its  proportion  of  the  ex- 
pense an  action  may  be  maintained  by  the  railroad  corporation  for  the  col- 
lection of  the  same  with  interest  from  the  date  of  such  accounting,  or 
the  railroad  corporation  may  offset  such  amount  with  interest  against 
any  taxes  levied  or  assessed  against  it  or  its  property  by  such  municipal 
corporation. 

8.  In  the  event  of  the  appropriation  made  by  the  state  in  any  one 
year  being  insufficient  to  pay  the  state's  proportion  of  the  expense  of 
any  change  that  may  be  ordered  the  first  payment  from  the  appropriation 
of  the  succeeding  year  shall  be  on  account  of  said  change,  and  no  payment 
shall  be  made  on  account  of  any  subsequent  change  that  may  be  ordered, 
nor  shall  any  subsequent  change  be  ordered,  until  the  obligation  of  the 
state  on  account  of  the  first  named  change  in  grade  has  been  fully  dis- 
charged, unless  the  same  shall  be  provided  for  by  an  additional  appro- 
priation to  be  made  by  the  legislature.  The  state's  proportion  of  the 
expense  of  changing  any  existing  grade  crossing  or  the  structure  of  any 
existing  crossing  above  or  below  grade  shall  be  paid  by  the  state  treasurer 
on  the  warrant  of  the  comptroller,  to  which  shall  be  appended  the  certifi- 
cate of  the  public  service  commission  to  the  effect  that  the  work  has  been 
properly  performed  and  a  statement  showing  the  situation  of  the  crossing 
or  structure  that  has  been  changed,  the  total  cost  and  the  proportionate 
expense  thereof;  and  the  money  shall  be  paid  in  whole  or  in  part  to  the 
railroad  corporation  or  to  the  municipal  corporation  as  the  public  service 
commission  may  direct,  subject,  however,  to  the  rights  of  the  respective 
parties  as  they  appear  from  the  accounting  or  intermediate  accounting  to 
be  had  as  hereinbefore  provided  for. 

9.  No  claim  for  damages  to  property  on  account  of  the  change  or  elimi- 
nation of  any  crossing  or  change  in  structure  under  the  provisions  of  this 
article  shall  be  allowed  unless  notice  of  such  claim  is  filed  with  the  public 
service  commission  within  six  months  after  completion  of  the  work  nec- 
essary for  such  change  or  elimination.  (Amended  by  L.  1911,  ch.  141,  L. 
1913,  chs.  354,  425,  744,  L.  1914,  ch.  378,  and  L.  1915,  ch.  240,  in  effect 
Apr.  7,  1915.) 
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§  99.  Application  of  foregoing  sections. — The  provisions  of  sections 
eighty-nine  to  ninety-eight  inclusive  of  this  chapter  shall  also  apply  to  all 
steam  surface  railroads  existing  on  the  first  day  of  July,  eighteen  hundred 
and  ninety-seven,  or  thereafter,  on  which,  after  said  date,  electricity  or 
some  other  agency  than  steam  shall  be  substituted  as  a  motive  power. 
None  of  the  provisions  of  said  sections  shall  apply  to  crossings  in  the  city 
of  Buffalo  under  the  jurisdiction  of  the  grade  crossing  commissioners  of 
that  city.  The  terms  '  '  municipality ' '  and  '  *  municipal  corporation ' '  as  used 
in  said  sections  shall  include  cities,  villages,  towns  and  counties.  (Amended 
by  L.  1915,  ch.  613,  in  effect  May  12,  1915.) 

§  101.    Consent  of  public  service  commission  in  certain  cases. 

Eight  to  transfer. — Goodman  v.  New  York  Railways  Co.  (1914),  88  Misc.  95, 
150  N.  Y.  Supp.  702. 

§  170.    Street  surface  railroads;  general  provisions. 

Condemnation  of  lands  held  as  public  park  or  common. — The  Railroad  Law  does 
not  give  authority  to  a  street  surface  railroad  corporation  to  take  lands  held 
by  a  municipal  corporation  in  trust  for  the  use  of  the  public  as  a  public  park  or 
common.  Buffalo,  L.  ft  R.  Ry.  Co.  v.  Hoyer  (1915),  214  N.  Y.  236,  revg.  147  App. 
Div.  205. 

§  171.    Consent  of  property  owners  and  local  authorities. 

Construction  and  maintenance  of  side  tracks  for  private  purposes;  municipal 
permission  therefor;  revocation  of  such  permission. — A  franchise  to  maintain  and 
operate  a  street  surface  railroad  in  and  through  designated  streets,  does  not  carry 
with  it  the  fight  to  maintain  a  spur  or  siding  between  its  main  tracks  in  a  street 
and  a  private  freight  station,  maintained  for  the  use  and  convenience  of  a  company 
owning  a  factory.  The  maintenance  and  use  of  this  siding  does  not  bear  a  rela- 
tion so  direct  and  necessary  to  the  fulfillment  of  the  functions  of  the  railroad 
company  as  to  bring  it  by  fair  implication  within  the  scope  of  the  grant  Such 
spur  or  siding  cannot  be  maintained  upon  the  ground  that  it  is  lawfully  In  the  high- 
way by  force  of  express  license,  apart  from  the  rights  of  the  railroad  company 
under  its  franchise,  because  it  was  built  under  a  permit  issued  by  the  chief  en- 
gineer of  highways  of  the  municipality.  No  such  license  can  enlarge  the  powers  of 
the  railroad  company.  Even  if  lawful  in  its  origin,  it  is  a  revocable  privilege,  and 
where,  by  resolution  of  the  municipal  authorities,  the  railroad  has  been  directed 
to  remove  the  siding,  and  the  permit,  under  the  authority  of  that  resolution, 
has  been  revoked,  the  force  of  the  license  has  been  spent.  Brooklyn  Heights 
R.  R.  Co.  v.  Steers  (1914),  213  N.  Y.  76. 

Presumptive  evidence  of  consents;  right  to  bring  third  rail  into  highway. — Al- 
though the  use  of  the  third  rail  for  about  five  years  is  presumptive  evidence  under 
sections  171  and  180  of  the  Railroad  Law,  that  the  requisite  consents  of  the  local 
authorities,  property  owners  and  the  Public  Service  Commission  to  the  construc- 
tion, maintenance  and  operation  of  a  road  by  electricity  has  been  obtained,  it  does 
not  raise  a  presumption  that  the  defendant  is  authorized  to  bring  an  electric 
third  rail  into  the  highway  in  a  dangerous  manner.  Bloss  v.  Oneida  Railway  Co. 
(1914),  162  App.  Div.  200,  147  N.  Y.  Supp.  728. 

CompeUing  street  surf  ace  railroad  to  move  its  tracks  from  the  side  to  the  center  of  a 
street. — In  order  to  promote  public  convenience,  the  legislature  may  compel  a  street 
railroad  corporation  to  change  the  location  of  its  tracks  in  a  public  street;  but 
such  police  power  resides  in  the  legislature  itself  and  may  be  exercised  by  local 
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authorities  only  to  the  extent  that  it  has  plainly  been  delegated.  Where  there 
has  been  no  such  express  delegation  of  power,  it  cannot  be  implied  unless  it  is  so 
essential  to  the  exercise  of  some  power  expressly  conferred  as  plainly  to  appear 
to  have  been  within  the  intention  of  the  legislature.  The  implied  power  must  be 
necessary,  not  merely  convenient,  and  the  intention  of  the  legislature  must  be 
free  from  doubt  A  street  surface  railroad  was  constructed  on  the  side  of  a 
public  highway  of  a  town  as  required  by  the  consent  given  J>y  the  commissioner 
of  highways  pursuant  to  the  Railroad  Law.  This  highway  afterward  became  a 
public  street  in  a  city,  the  charter  of  which  contained  no  express  or  implied  dele- 
gation of  the  legislative  power  to  change  the  terms  of  the  franchise.  It  was 
held,  that  the  company  cannot  be  compelled  by  the  common  council  to  move  its 
tracks  to  the  center  of  the  street.  People  ex  rel.  City  of  Olean  v.  Western  N.  Y. 
ft  Pa.  Traction  Co.  (1915),  214  N.  Y.  526. 

§  178.    Repair  of  streets;  rate  of  speed;  removal  of  iee  and  snow. 

Construction. — The  provision  of  section  98  of  the  Railroad  Law  (L.  1890,  ch.  565) 
that  every  street  railroad  shall  keep  in  repair  the  pavement  between  its  tracks, 
is  to  be  construed  as  meaning  between  the  tracks  as  they  are  ordinarily  laid  down 
in  a  double  track  trolley  system.  Where,  however,  a  street  railway  franchise  pro- 
vided for  the  erection  and  maintenance  of  a  single  line  of  centre  trolley  poles,  and 
cars  cannot  be  conveniently  and  safely  operated  without  a  space  between  them  of 
about  seven  feet  and  ten  inches  between  the  tracks,  the  company  is  obligated  to 
pave  the  entire  space,  as  concededly  the  tracks  are  where  they  must  be  in  order 
to  safely  operate  the  railway  for  which  the  franchise  provided.  Where  a  city 
charter  provides  that  the  portion  of  the  expense  of  a  street  improvement  assessed 
upon  a  street  surface  railway  or  property  shall  be  repaid  to  the  city  in  such  annual 
installments,  including  proper  interest  due  or  to  become  due  on  bonds  issued 
for  the  cost  of  the  Improvement,  in  each  and  every  year,  as  the  common  council 
may  fix,  the  city,  though  it  may  assess  in  one  amount  the  whole  cost  of  the  railway 
company's  part  of  the  street,  can  only  require  payment  therefor  by  installments. 
Orange  County  Traction  Co.  v.  City  of  Newburgh  (1914),  86  Misc.  512,  149  N.  Y. 
Supp.  1. 

§  191.  Road  not  to  be  constructed  upon  ground  occupied  by  public  build- 
ings or  in  pnblie  parks. 

Condemnation  of  lands  held  as  pnblie  park  on  common. — The  Railroad  Law  does 
not  give  authority  to  a  street  surface  railroad  corporation  to  take  lands  which  are 
held  by  a  municipal  corporation  in  trust,  for  the  use  of  the  public  as  a  public 
park*  or  common.  Buffalo,  L.  ft  R.  Ry.  Co.  v.  Hoyer  (1915),  214  N.  Y.  236,  revg. 
147  App.  Div.   205. 
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§  32.  Acquiring  rapid  transit  railways  wholly  or  partly  constructed. — 
Subd.  3  added  by  L.  1915,  ch.  534,  in  effect  May  8,  1915,  as  follows: 

3.  If  a  contract  has  been  made  for  equipment,  maintenance  and  opera- 
tion of  a  railroad  constructed  or  to  be  constructed  by  the  city  and  owned 
by  the  city  upon  any  route  or  routes  established  and  consented  to  as 
provided  in  this  act,  which  contract  provides  for  construction  by  the  city 
and  equipment,  maintenance  and  operation  by  the  contractor  of  branches 
and  extensions  of  said  railroad  and  additional  lines  also  to  be  owned  by 
the  city  upon  terms  and  conditions  as  in  said  contract  provided,  the  com- 
mission in  lieu  of  constructing  a  branch  or  extension  or  an  additional  line 
may  with  the  consent  of  the  board  of  estimate  and  apportionment  or  other 
analagous*  local  authority  of  such  city  acquire  by  conveyance  or  grant  to 
such  city  to  be  delivered  to  said  commission  the  right  to  connect  said 
railroad  with  and  to  operate  within  said  city  over  any  track  or  tracks 
of  a  railroad  already  constructed  or  in  process  of  construction  and  which 
right  in  the  opinion  of  the  commission  it  is  for  the  interest  of  the  public 
and  the  city  to  acquire  for  rapid  transit  purposes  in  lieu  of  constructing 
such  branch  extension  or  such  additional  lines.  The  grant  shall  contain 
such  terms  and  conditions  as  to  the  compensation  to  be  paid  for  such 
right,  the  term  during  which  the  same  shall  be  enjoyed,  which  with  any 
renewal  or  renewals  shall  not  be  more  than  twenty-five  years,  and  such 
other  terms  and  conditions  to  effectuate  the  purpose  of  the  grant,  including 
the  right  of  revocation  upon  terms  and  conditions  to  be  specified  in  such 
grant,  as  the  commission  shall  deem  best  suited  to  the  public  interest  and 
the  said  board  or  other  authority  shall  approve.  (Added  by  L.  1915,  ch. 
534,  in  effect  May  8,  1915.) 

§  37.  Issue  of  bonds  by  the  city.  Subd.  1,  as  amended  by  L.  1913,  ch. 
540,  amended, by  L.  1915,  ch.  534,  in  effect  May  8,  1915,  as  follows: 

1.  For  the  purpose  of  providing  the  necessary  means  for  such  construc- 
tion, or  equipment,  or  both,  as  the  case  may  be,  or  acquiring  by  purchase, 
at  the  public  expense,  of  any  such  road  or  roads,  or  of  galleries,  ways,  sub- 
ways and  tunnels  for  subsurface  structures,  and  the  necessary  means  to 
pay  for  lands,  property,  rights,  terms,  privileges  and  easements,  whether 
of  owners,  abutting  owners  or  others,  which  shall  be  acquired  by  the  city 
for  the  purposes  of  the  construction  or  the  operation  of  such  road  or  roads 
as  hereinafter  provided,  and  the  necessary  means  to  pay  awards  made  as 
hereinafter  provided  for  damages  for  change  of  grade  on  any  street  and 
to  pay  the  expenses  of  proceedings  to  determine  such  damages,  and  of 
meeting  the  interest  on  the  bonds  in  this  section  hereinafter  provided  for 

•  So  in  original. 
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and  in  such  other  newspapers  published  in  said  city  as  said  board  of  esti- 
mate and  apportionment,  or  other  local  authority,  shall  designate  as  suffi- 
cient, stating  the  time,  place  and  subjects  to  be  considered,  and  after  a 
joint  hearing,  pursuant  to  such  notice  by  and  before  said  commission  and 
said  board  or  other  authority,  which  may  be  adjourned  from  time  to  time, 
in  accordance  with  the  charter  and  laws  aforesaid,  fix  and  determine  the 
boundaries  of  the  district  or  districts  upon  which  said  assessment  or  assess- 
ments shall  be  levied,  the  whole  amount  or  proportion  of  any  such  cost  and 
expense  to  be  assessed  upon  property  benefited  by  said  improvement,  and 
the  amount  or  proportion  of  such  whole  assessment  to  be  levied  in  said 
district  or  districts  respectively  benefited  by  said  improvement,  and  take 
such  other  and  further  proceedings  as  shall  be  necessary  to  levy  and  col- 
lect such  assessment  or  assessments.  The  decision  of  said  public  service 
commission  aforesaid,  so  approved  by  the  board  of  estimate  and  apportion- 
ment or  other  such  analogous  local  authority,  shall  be  final  as  to  each  mat- 
ter so  fixed  and  determined  and  shall  not  be  subject  to  review.  (Subd. 
amended  by  L.  1915,  ch.  545,  in  effect  May  8,  1915.) 

7.  In  order  to  provide  funds  in  advance  of  the  collection  of  such  assess- 
ments, the  comptroller  or  other  chief  financial  officer  of  such  city  shall  in 
addition  to  power  to  issue  assessment  bonds  under  the  provisions  of  any 
law  or  charter  of  such  city  have  also  additional  authority  in  lieu  of  issu- 
ing any  such  assessment  bonds  under  said  law  or  charter  to  issue  and  sell 
at  not  less  than  par  on  or  after  the  date  when  any  such  assessment  shall  be 
confirmed  and  entered  bonds  which  shall  be  known  as  rapid  transit  con- 
struction bonds  for  the  railroad  designated  as  aforesaid  and  which  shall 
not  exceed  in  the  aggregate  the  amount  of  the  assessment  so  levied  as  afore- 
said. Except  that  the  city  may  guarantee  in  such  bonds  the  validity  of 
the  assessment  and  the  regularity  of  the  proceedings  to  levy  it,  such  rapid 
transit  construction  bonds  shall  not  be  issued  or  sold  upon  the  faith  or 
credit  of  the  city  and  the  faith  or  credit  of  the  city  shall  not  be  pledged  nor 
shall  the  city  or  any  of  the  city's  property  be  liable  for  the  payment  thereof, 
but  such  bonds  shall  be  payable  only  out  of  the  rapid  transit  construction 
fund  as  hereinafter  directed  to  be  constituted.  Such  bonds  shall  be  in  such 
form,  denomination  or  denominations,  and  for  such  term,  not  exceeding 
fifteen  years,  as  the  said  comptroller  or  other  financial  officer  shall  designate 
and  shall  bear  the  same  rate  of  interest  as  the  assessment  installments  shall 
bear.  They  shall  be  exempt  from  all  taxation,  except  for  state  purposes, 
shall  be  receivable  in  payment  of  any  such  assessments  or  installments 
thereof,  and  may  be  made  redeemable,  in  whole  or  in  part,  on  any  interest 
day  after  one  year.  They  shall  be  a  legal  investment  for  the  sinking  funds 
of  such  city  and  for  trustees  and  other  fiduciaries  charged  with  the  invest- 
ment of  trust  funds.  If  such  bonds  are  redeemed  in  part,  the  bonds  se- 
lected for  redemption  shall  be  chosen  by  lot,  and  their  numbers  shall  be 
published  in  at  least  two  newspapers  of  general  circulation  in  such  city 
at  least  twice  a  week  for  four  weeks  prior  to  the  day  of  their  redemption, 
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and  after  the  day  specified  for  their  redemption,  the  principal  sums 
represented  thereby  shall  bear  no  interest. 

In  selling  such  rapid  transit  construction  bonds  the  comptroller  may 
by  the  terms  of  sale  or  otherwise  prescribe  that  payment  to  him  therefor 
shall  be  .made  by  the  purchaser  in  such  installments  as  the  need  of  con- 
struction as  certified  to  him  by  the  public  service  commission  shall  require, 
and  may  provide  for  the  forfeiture  of  the  right  to  bonds  allotted  and  of 
payments  made  thereon.  All  moneys  derived  from  the  sale  of  such  bonds, 
and  all  moneys  derived  from  the  collection  of  such  assessments  shall  be 
kept  separate  and  apart  from  all  other  funds  of  the  said  city  and  shall  be 
known  as  the  rapid  transit  construction  fund  of  such  railroad.  Unless 
the  assessment  be  made  separately  for  the  cost  and  expense  of  acquisition 
of  property  as  aforesaid,  they  shall  be  applied  only  to  the  following  uses 
and,  among  such  uses,  only  in  the  following  order  as  nearly  as  may  be: 
(1)  To  the  cost  and  expenses  of  the  construction  of  such  railroad  and 
the  acquisition  of  property  necessary  for  such  construction,  including 
equipment  other  than  rolling  stock;  (2)  to  the  acquisition  of  real  property 
necessary  for  the  operation  thereof;  (3)  to  the  retirement  of  the  rapid 
transit  construction  bonds  therefor.  In  case  an  assessment  is  made  sepa- 
rately for  the  cost  and  expense  incurred  or  to  be  incurred  for  the  acquisi- 
tion of  any  property  for  the  construction  or  operation  of  any  such  rail- 
road, the  money  derived  from  the  sale  of  such  bonds,  and  all  moneys  de- 
rived from  the  collection  of  such  assessment  shall  be  applied  only  to  pay 
or  reimburse  the  cost  and  expense  of  acquisition  of  the  property  for  which 
such  assessment  was  made  or  to  the  retirement  of  the  bonds  issued  in  ad- 
vance of  the  collection  of  such  assessment.  (Subd.  amended  by  L.  1915,  ch. 
545,  in,  effect  May  8,  1915.) 

8.  In  case  of  default  in  the  payment  of  any  installment  of  interest  or 
principal  of  any  rapid  transit  construction  bond  the  holder  thereof  may 
require,  if  necessary,  by  peremptory  writ  of  mandamus,  any  tax  lien  of 
such  city  for  the  amount  of  any  assessment  upon  the  property  benefited 
which  is  then  due  and  payable,  to  be  immediately  sold  or  enforced  in  ac- 
cordance with  the  charter  and  laws  of  such  city.  If  at  such  time  the  tax 
lien  so  sold  shall  include,  in  addition  to  the  lien  of  the  assessment  afore- 
said, any  lien  for  delinquent  taxes  or  other  lienable  charges  due  to  the 
city,  and  if  it  shall  become  necessary  to  reduce  the  amount  of  the  tax  lien 
pursuant  to  the  charter  and  laws  of  such  city,  the  lien  shall  not  be  re- 
duced so  as  to  make  it  less  in  value  than  the  amount  of  the  assessment 
aforesaid  with  the  interest  thereon,  and  notwithstanding  any  reduction  as 
aforesaid,  the  proceeds  of  the  sale  of  such  a  lien,  to  the  extent  of  the  full 
amount  of  the  assessment  and  interest,  shall  be  paid  into  the  rapid  transit 
construction  fund  of  the  rapid  transit  railroad  aforesaid,  and  the  balance, 
if  any,  shall  be  applied  as  proceeds  of  the  rest  of  the  tax  lien. 

If  any  assessment  shall  be  reduced  for  fraud,  substantial  error  or  other 
reason,  the  cost  and  expense  aforesaid  may  be  reassessed,  and  the  reassess- 
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ment  shall  stand  as  security  for  the  rapid  transit  contraction  bonds  afore- 
said to  the  same  degree  and  in  the  same  manner  as  if  it  had  been  an 
original  assessment.  In  case  any  assessment  is  reduced  below  its  original 
amount,  however,  either  the  amount  to  be  expended  in  constructing  the 
rapid  transit  improvement  aforesaid  and  for  acquisition  of  property  nec- 
essary for  construction  and  operation  thereof  as  aforesaid,  or  to  be  ex- 
pended for  acquisition  of  property,  if  the  assessment  reduced  is  for  cost 
and  expense  thereof  separately,  shall  be  correspondingly  reduced  or  else 
the  difference  between  the  original  assessment  and  the  reassessment  shall 
be  paid  by  the  city  into  the  rapid  transit  construction  fund  of  the  rapid 
transit  railroad  aforesaid,  either  from  current  revenue  or  from  the  proceeds 
of  the  sale  of  revenue  bonds,  corporate  stock,  or  other  obligations  of  such 
city  as  the  board  of  estimate  and  apportionment  shall  determine.  (Subd. 
amended  by  L.  1915,  ch.  545,  in  effect  May  8,  1915.) 

9.  If  the  cost  and  expenses  of  construction  of  any  such  railroad  and  for 
acquisition  of  property  necessary  for  construction  and  operation  thereof 
as  aforesaid  shall  be  only  partially  assessed  as  aforesaid  upon  the  property 
benefited,  no  provisions  in  any  contract  for  the  construction  thereof  shall 
become  operative  until  the  board  of  estimate  and  apportionment  or  other 
analogous  local  authority  shall  have  consented  thereto  and  shall  have  pre- 
scribed a  limit  to  the  amount  of  city  bonds,  if  any,  available  for  the  pur- 
pose of  said  contract  as  hereinbefore  provided,  and  no  provisions  in  any 
contract  for  the  construction  of  any  railroad  which  construction  is  to  be 
paid  for  wholly  or  partly  by  means  of  local  assessments  shall  become  opera- 
tive until  the  board  of  estimate  and  apportionment  or  other  analogous 
local  authority  shall  have  levied  an  assessment  to  provide  for  the  construc- 
tion thereof,  and  until  either  assessments  shall  have  been  paid  in,  or  assess- 
ment bonds,  or  in  lieu  thereof  rapid  transit  construction  bonds  under  the 
provisions  of  this  section,  issued  by  the  comptroller  in  advance  of  the  col- 
lection of  such  assessment,  shall  have  been  sold  in  sufficient  amounts  when 
paid  for,  to  cover  the  cost  and  expense  payable  from  assessments  levied  as 
aforesaid  and  until  the  board  of  estimate  and  apportionment  or  other  an- 
alogous local  authority  shall  have  consented  to  such  contract.  In  so  far  as 
any  such  railroad  shall  be  constructed  by  means  of  local  assessments  as 
aforesaid,  the  contract  for  construction  shall  provide  that  any  sums  of 
money  payable  thereunder  for  or  on  account  of  such  construction  shall  be 
payable  only  from  the  rapid  transit  construction  fund  of  such  road,  and 
in  so  far  as  any  such  road  shall  be  constructed  by  means  of  moneys  appro- 
priated by  the  city  the  contract  for  construction  shall  provide  that  any 
sums  of  money  payable  thereunder  for  or  on  account  of  such  construction 
shall  be  payable  only  from  the  proceeds  of  said  appropriation.  In  either 
event,  the  contract  for  construction  shall  provide  that  the  city  shall  not  be 
liable  to  any  contractor  for  any  sum  or  sums  payable  thereunder,  except  to 
the  extent  of  moneys  paid  or  to  be  paid  into  such  rapid  transit  construe- 
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tion  fund  or  derived  or  to  be  derived  from  said  appropriation.     (Subd. 
amended  by  L.  1915,  ch.  545,  in  effect  May  8,  1915.) 

10.  In  a  case  where  the  moneys  collected  pursuant  to  an  assessment 
levied  as  hereinbefore  provided  shall  be  insufficient  to  discharge  the  rapid 
transit  construction  bonds  so  issued  as  aforesaid,  or  if  the  amount  arising 
on  the  sale  of  such  bonds  is  insufficient  to  pay  the  obligations  incurred  for 
the  construction  of  such  railroad  and  for  acquisition  of  property  necessary 
for  construction  and  operation  thereof  as  aforesaid,  or  incurred  for  acquisi- 
tion of  property,  if  the  assessment  is  for  cost  and  expense  thereof  sepa- 
rately, the  deficiency  up  to  an  amount  not  in  excess  of  ten  per  centum  of  the 
total  amount  of  the  assessment  shall  be  paid  by  such  city  into  the  rapid 
transit  construction  fund,  either  from  current  revenue  or  from  the  proceeds 
of  the  sale  of  revenue  bonds,  corporate  stock  or  other  obligations  of  such 
city  to  be  authorized  and  sold  as  provided  in  this  act,  as  the  board  of  esti- 
mate and  apportionment  or  other  such  analogous  local  authority  shall  de- 
termine.    (Subd.  amended  by  L.  1915,  ch.  545,  in  effect  May  8,  1915.) 

§  37-a.  Changes  in  contracts. — 1.  If  any  contract  for  construction  or 
equipment  of  a  railroad  or  section  thereof  has  been  awarded  and  a  part  of 
the  work  therein  required  to  be  performed  by  the  contractor  has  been  done 
or  is  in  process  of  being  done  as  to  a  portion  of  the  route  of  said  road  and 
if  another  route  for  a  rapid  transit  railroad  has  been  or  shall  be  established 
by  the  commission  under  section  four  of  this  act  and  consented  to  as  pro- 
vided in  section  five  of  this  act,  which,  or  a  portion  of  which,  in  the  opin- 
ion of  the  commission  should  in  the  public  interest  be  substituted  in  place 
of  a  portion  of  the  road  to  be  constructed  or  equipped  under  such  contract, 
then  the  commission  with  the  consent  of  the  board  of  estimate  and  appor- 
tionment or  other  such  analogous  authority  of  said  city  may,  as  soon  as  the 
detailed  plans  therefor  have  been  prepared  as  prescribed  in  section  six  of 
this  act,  without  advertising  for  proposals  but  only  after  a  public  hearing 
as  provided  in  section  thirty-seven  of  this  act,  agree  as  in  this  subdivision 
provided  with  said  contractor  upon  changes  in  and  modifications  of  said 
contractor's  contract  for  the  purpose  of  making  such  substitution.  Such 
agreement  may  in  such  case  provide,  in  consideration,  among  other  things, 
of  a  surrender  by  the  contractor  of  the  right  of  the  contractor  to  construct 
or  equip  a  designated  portion  of  the  road  or  section  of  road  described  in 
contractor's  said  contract,  that  said  contractor  shall  complete  the  construc- 
tion or  equipment  of  the  remainder  of  the  road  or  section  described  in  such 
contract  and  shall  in  place  of  the  portion  surrendered  construct  or  equip  a 
railroad  or  section  of  a  railroad  upon  such  substituted  route  and  in  accord- 
ance with  the  said  plans  and  specifications  adopted  therefor  for  such  sums 
or  sums  of  money  as  may  be  provided  in  such  modifying  agreement.  As 
part  of  the  consideration  of  such  modifying  agreement,  the  agreement  may 
also  provide  that  said  contractor  shall  guarantee  to  the  city,  with  proper 
and  sufficient  sureties,  that  in  the  event  that  the  city  shall  enter  into  such 
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modifying  agreement  providing  for  construction  of  such  substituted  route 
or  section  thereof  by  the  contractor,  the  cost  to  the  city  of  providing  for  the 
construction  of  any  additional  section  or  sections  of  said  railroad  upon 
such  substituted  route  in  continuation  of  that  portion  thereof  which  is  to  be 
constructed  by  the  contractor  under  such  modifying  agreement,  shall  not 
be  in  excess  of  an  amount  specified  in  such  modifying  agreement  or  that  if 
the  contract  for  construction  of  such  additional  section  or  sections  is  to  be 
awarded  after  advertisement  for  proposals  under  section  thirty-six  of  this 
act  that  a  responsible  bidder  for  the  construction  thereof  acceptable  to  the 
city  shall  be  obtained  at  a  price  not  exceeding  a  specified  amount. 

2.    If  any  contract  for  equipment,  maintenance  and  operation  of  a  rail- 
road has  been  made  and  part  of  the  work  of  construction  thereof  has  been 
done  or  is  in  process  of  being  done,  and  if  another  route  for  a  rapid  transit 
railroad  has  been  or  shall  be  established  by  the  commission  under  section 
four  of  this  act  and  consented  to  as  provided  in  section  five  of  this  act, 
which,  or  a  portion  of  which,  should  in  the  opinion  of  the  commission  in 
the  public  interest  be  substituted  in  place  of  a  portion  of  the  road  to  be 
equipped  and  operated  under  such  contract,  for  use  and  operation  in  con- 
nection with  or  as  part  of  the  route,  a  portion  of  which  has  been  in  part 
already  constructed  or  is  in  process  of  construction,  then  the  commission 
with  the  consent  of  the  board  of  estimate  and  apportionment  or  other  anal- 
ogous authority  of  such  city,  may  after  a  public  hearing  under  section 
thirty-seven  of  this  act  agree  as  in  this  subdivision  provided  with  the  per- 
son, firm  or  corporation  having  the  contract  for  equipment,  maintenance 
and  operation  of  said  railroad,  upon  changes  and  modifications  of  said  con- 
tractor's  contract.    Such  agreement  may  in  such  case  provide,  in  considera- 
tion, among  other  things,  of  the  surrender  by  the  contract  of  its  right  to 
equip,  maintain  and  operate  a  designated  portion  of  the  railroad  described 
in  contractor's  said  contract,  that  the  constructor  shall,  in  place  of  the 
portion  surrendered,  equip,  maintain  and  operate  a  railroad  or  portion 
of  a  railroad  upon  such  substituted  route.    The  rental  to  be  received  by 
the  city  under  such  contract,  as  changed  and  modified,  representing  com- 
pensation to  the  city  for  the  use  of  the  said  substituted  part  of  said  rail- 
road operated  thereunder  need  not  be  necessarily  a  portion  of  the  income, 
earnings  or  profits  from  the  operation  of  the  railroads  combined  as  pro- 
vided in  subdivision  two  or  subdivision  four  of  section  twenty-seven  of 
this  act  equal  annually,  if  earned,  to  the  interest  and  one  per  centum  for 
sinking  fund  upon  the  amount  of  city  bonds  issued  for  the  city's  invest- 
ment in  the  construction  thereof  but  may  be  either  a  specified  sum  of 
money  or  a  specified  part  or  proportion  of  income,  earnings  or  profits  of 
such  substituted  road,  or  both  a  sum  of  money  and  a  part  or  proportion 
of  such  income,  earnings  or  profits,  or  may  be  such  portion  of  the  income, 
earnings  and  profits  of  the  railroads  so  combined  as  may  be  provided  id 
said  modified  contract  as  rental  for  said  substituted  railroad  and  for  the 
other  railroads  of  the  city  to  be  equipped,  maintained  and  operated  under 
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such  contract  as  so  modified.     (Added  by  L.  1915,  ch.  590,  in  effect  May 
11,  1915.) 


§  39.    Acquisition  of  property. — Subd.  2,  as  amended  by  L.  1913,  ch. 
540,  amended  by  L.  1915,  ch,  544,  in  effect  May  8,  1915,  as  follows: 

2.  The  word  "property,"  hereinafter  used,  shall  be  deemed  to  in- 
clude any  such  real  estate,  and  any  rights,  terms  and  interest  therein,  and 
any  such  rights,  privileges,  franchises  and  easements,  whether  of  owners, 
abutting  owners  or  others.  Where  any  contractor  for  the  construction 
or  operation  of  such  railroad  shall  require  any  property  for  such  con- 
r  struction  and  operation,  such  property  shall  be  deemed  to  be  required  for 

|  a  public  purpose;  and  with  the  approval  of  the  public  service  commission 

{  the  same  may  be  acquired  by  the  said  contractor  in  all  respects  as  such 

property  may  be  acquired  by  the  public  service  commission  for  the  said 
city,  and  all  proceedings  to  acquire  the  said  property  shall  be  conducted 
under  the  direction  and  subject  to  the  approval  of  the  commission.  It 
shall  be  the  duty  of  the  commission  whenever  any  property  which  the  city 
shall  have  acquired  as  provided  in  this  act  shall  be  unnecessary  for  rapid 
transit  purposes,  to  sell  and  convey  the  same  in  behalf  of  said  city,  pro- 
vided, however,  that  no  such  sale  or  conveyance  shall  be  made  except  with 
the  approval  of  the  commissioners  of  the  sinking  fund  of  such  city  or,  if 
there  be  no  commissioners  of  the  sinking  fund,  then  the  other  board  or 
public  body  thereof  having  power  to  sell  or  lease  city  property,  and  pro- 
vided further  that  the  proceeds  of  any  such  sale  or  conveyance,  together 
with  all  rent  received  for  the  use,  occupation  or  lease  of  any  property  ac- 
quired as  provided  in  this  act,  shall,  under  the  direction  of  the  public 
service  commission,  be  applied  either  to  the  acquisition  of  other  property 
necessary  for  rapid  transit  purposes  or,  in  the  case  of  rent  so  far  as 
necessary,  to  the  maintenance  of  property  acquired  for  rapid  transit 
i  purposes  or  to  the  maintenance  of  property  acquired  for  rapid  transit 

■  ■ 

purposes  •  or  shall  be  applied  in  all  respects  as  the  payments  of  rental 
to  be  made  by  the  contractor  as  provided  in  this  act.    Whenever  the  city 
^  shall  have  acquired  any  rights,  terms,  interests,  easements  or  privileges 

in  or  to  any  real  estate  as  provided  in  this  act  and  shall  have  thereafter 
acquired  such  real  estate  in  fee,  such  rights,  terms,  interests,  easements 
or  privileges  shall  be  deemed  to  be  merged  in  such  fee  estate;  and  when- 
ever any  rights,  terms,  interests,  easements  or  privileges  which  the  city 
f  shall  have  acquired  as  provided  in  this  act  in  or  to  any  real  estate  shall 

P:  be  unnecessary  for  rapid  transit  purposes,  the  commission  may  sell  and 

sp  release  the  same  in  behalf  of  said  city  to  the  owner  of  such  real  estate, 

$  provided,  however,  that  no  such  sale  or  release  shall  be  made  except  with 

jilt-  the  approval  of  the  commissioners  of  the  sinking  fund  of  such  city  or 

&■-  such  other  board  or  public  body  thereof  having  power  to  sell  or  lease 
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modifying  agreement  providing  for  construction  of  such  substituted  route 
or  section  thereof  by  the  contractor,  the  cost  to  the  city  of  providing  for  the 
construction  of  any  additional  section  or  sections  of  said  railroad  upon 
such  substituted  route  in  continuation  of  that  portion  thereof  which  is  to  be 
constructed  by  the  contractor  under  such  modifying  agreement,  shall  not 
be  in  excess  of  an  amount  specified  in  such  modifying  agreement  or  that  if 
the  contract  for  construction  of  such  additional  section  or  sections  is  to  be 
awarded  after  advertisement  for  proposals  under  section  thirty-six  of  this 
act  that  a  responsible  bidder  for  the  construction  thereof  acceptable  to  the 
city  shall  be  obtained  at  a  price  not  exceeding  a  specified  amount. 

2.  If  any  contract  for  equipment,  maintenance  and  operation  of  a  rail- 
road has  been  made  and  part  of  the  work  of  construction  thereof  has  been 
done  or  is  in  process  of  being  done,  and  if  another  route  for  a  rapid  transit 
railroad  has  been  or  shall  be  established  by  the  commission  under  section 
four  of  this  act  and  consented  to  as  provided  in  section  five  of  this  act, 
which,  or  a  portion  of  which,  should  in  the  opinion  of  the  commission  in 
the  public  interest  be  substituted  in  place  of  a  portion  of  the  road  to  be 
equipped  and  operated  under  such  contract,  for  use  and  operation  in  con- 
nection with  or  as  part  of  the  route,  a  portion  of  which  has  been  in  part 
already  constructed  or  is  in  process  of  construction,  then  the  commission 
with  the  consent  of  the  board  of  estimate  and  apportionment  or  other  anal- 
ogous authority  of  such  city,  may  after  a  public  hearing  under  section 
thirty-seven  of  this  act  agree  as  in  this  subdivision  provided  with  the  per- 
son, firm  or  corporation  having  the  contract  for  equipment,  maintenance 
and  operation  of  said  railroad,  upon  changes  and  modifications  of  said  con- 
tractor 's  contract.  Such  agreement  may  in  such  case  provide,  in  considera- 
tion, among  other  things,  of  the  surrender  by  the  contract  of  its  right  to 
equip,  maintain  and  operate  a  designated  portion  of  the  railroad  described 
in  contractor's  said  contract,  that  the  constractor  shall,  in  place  of  the 
portion  surrendered,  equip,  maintain  and  operate  a  railroad  or  portion 
of  a  railroad  upon  such  substituted  route.  The  rental  to  be  received  by 
the  city  under  such  contract,  as  changed  and  modified,  representing  com- 
pensation to  the  city  for  the  use  of  the  said  substituted  part  of  said  rail- 
road operated  thereunder  need  not  be  necessarily  a  portion  of  the  income, 
earnings  or  profits  from  the  operation  of  the  railroads  combined  as  pro- 
vided in  subdivision  two  or  subdivision  four  of  section  twenty-seven  of 
this  act  equal  annually,  if  earned,  to  the  interest  and  one  per  centum  for 
sinking  fund  upon  the  amount  of  city  bonds  issued  for  the  city's  invest- 
ment in  the  construction  thereof  but  may  be  either  a  specified  sum  of 
money  or  a  specified  part  or  proportion  of  income,  earnings  or  profits  of 
such  substituted  road,  or  both  a  sum  of  money  and  a  part  or  proportion 
of  such  income,  earnings  or  profits,  or  may  be  such  portion  of  the  income, 
earnings  and  profits  of  the  railroads  so  combined  as  may  be  provided  in 
said  modified  contract  as  rental  for  said  substituted  railroad  and  for  the 
other  railroads  of  the  city  to  be  equipped,  maintained  and  operated  under 
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such  contract  as  so  modified.     (Added  by  L.  1915,  ch.  590,  in  effect  May 
11,  1915.) 

§  39.  Acquisition  of  property. — Subd.  2,  as  amended  by  L.  1913,  ch. 
540,  amended  by  L.  1915,  ch.  544,  in  effect  May  8,  1915,  as  follows: 

2.  The  word  " property,' '  hereinafter  used,  shall  be  deemed  to  in- 
clude any  such  real  estate,  and  any  rights,  terms  and  interest  therein,  and 
any  such  rights,  privileges,  franchises  and  easements,  whether  of  owners, 
abutting  owners  or  others.  Where  any  contractor  for  the  construction 
or  operation  of  such  railroad  shall  require  any  property  for  such  con- 
struction and  operation,  such  property  shall  be  deemed  to  be  required  for 
a  public  purpose;  and  with  the  approval  of  the  public  service  commission 
the  same  may  be  acquired  by  the  said  contractor  in  all  respects  as  such 
property  may  be  acquired  by  the  public  service  commission  for  the  said 
city,  and  all  proceedings  to  acquire  the  said  property  shall  be  conducted 
under  the  direction  and  subject  to  the  approval  of  the  commission.  It 
shall  be  the  duty  of  the  commission  whenever  any  property  which  the  city 
shall  have  acquired  as  provided  in  this  act  shall  be  unnecessary  for  rapid 
transit  purposes,  to  sell  and  convey  the  same  in  behalf  of  said  city,  pro- 
vided, however,  that  no  such  sale  or  conveyance  shall  be  made  except  with 
the  approval  of  the  commissioners  of  the  sinking  fund  of  such  city  or,  if 
there  be  no  commissioners  of  the  sinking  fund,  then  the  other  board  or 
public  body  thereof  having  power  to  sell  or  lease  city  property,  and  pro- 
vided further  that  the  proceeds  of  any  such  sale  or  conveyance,  together 
with  all  rent  received  for  the  use,  occupation  or  lease  of  any  property  ac- 
quired as  provided  in  this  act,  shall,  under  the  direction  of  the  public 
service  commission,  be  applied  either  to  the  acquisition  of  other  property 
necessary  for  rapid  transit  purposes  or,  in  the  case  of  rent  so  far  as 
necessary,  to  the  maintenance  of  property  acquired  for  rapid  transit 
purposes  or  to  the  maintenance  of  property  acquired  for  rapid  transit 
purposes  •  or  shall  be  applied  in  all  respects  as  the  payments  of  rental 
to  be  made  by  the  contractor  as  provided  in  this  act.  Whenever  the  city 
shall  have  acquired  any  rights,  terms,  interests,  easements  or  privileges 
in  or  to  any  real  estate  as  provided  in  this  act  and  shall  have  thereafter 
acquired  such  real  estate  in  fee,  such  rights,  terms,  interests,  easements 
or  privileges  shall  be  deemed  to  be  merged  in  such  fee  estate;  and  when- 
ever any  rights,  terms,  interests,  easements  or  privileges  which  the  city 
shall  have  acquired  as  provided  in  this  act  in  or  to  any  real  estate  shall 
be  unnecessary  for  rapid  transit  purposes,  the  commission  may  sell  and 
release  the  same  in  behalf  of  said  city  to  the  owner  of  such  real  estate, 
provided,  however,  that  no  such  sale  or  release  shall  be  made  except  with 
the  approval  of  the  commissioners  of  the  sinking  fund  of  such  city  or 
such  other  board  or  public  body  thereof  having  power  to  sell  or  lease 
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city  property.  Whenever  any  property  shall  be  sold  as  provided  in  this 
act,  the  grant  or  conveyance  may  contain  such  terms,  conditions,  provisos 
and  limitations  as  the  said  commission  may  deem  proper,  and  the  com- 
mission may  in  and  by  such  grant  or  conveyance  make  such  covenants 
and  give  such  warranty  in  behalf  of  said  city  as  the  said  commission  may 
deem  proper,  including  covenants  as  to  the  size,  weight  or  character  of 
building  which  any  such  rapid  transit  railroad  for  which  an  easement 
in  said  property  is  reserved  will  support.  The  commission  may  also  in 
the  case  of  any  such  sale  or  conveyance  accept  in  part  payment  for  the 
property  sold  a  bond  or  other  obligation  to  the  city  secured  by  purchase 
money  mortgage  on  said  property,  such  bond  or  other  obligation  and 
such  mortgage  to  contain  such  terms  and  conditions  as  the  commission 
may  deem  proper,  including  in  the  discretion  of  the  commission  pro- 
vision for  the  payment  of  the  amount  of  said  bond  or  other  obligation  in 
installments.  (Subd.  amended  by  L.  1913,  ch.  540,  and  L.  1915,  ch.  54A9 
in  effect  May  8,  1915.)  , 

Subd.  4-a,  added  by  L.  1915,  ch.  543,  in  effect  May  8,  1915,  as  follows: 
4-a.  Whenever  any  property  owned  by  the  city  and  in  use  by  any  de- 
partment of  the  city  including  property  acquired  for  park  purposes  shall 
be  deemed  available  by  the  commission  for  the  purpose  of  operation  or 
construction  of  a  rapid  transit  railroad  and  whenever  any  property  ac- 
quired for  and  on  behalf  of  the  city  by  the  board  of  rapid  transit  rail- 
road commissioners  or  the  commission  shall  be  deemed  available  by  the 
head  of  any  department  of  the  city  for  the  use  of  such  department,  the 
commissioners  of  the  sinking  fund  of  such  city  or  if  there  be  no  commis- 
sioners of  the  sinking  fund  then  such  other  board  or  public  body  thereof 
having  power  to  sell  or  lease  city  property,  may,  notwithstanding  any 
provision  of  law  as  to  such  city  to  the  contrary,  authorize  an  exchange 
of  such  properties  at  a  valuation  and  upon  such  terms  as  may  be  agreed 
upon  by  the  public  service  commission  and  the  commissioners  of  said 
sinking  fund  or  such  other  board  or  public  body  having  power  to  sell  or 
lease  city  property.  Whenever  any  property  of  the  city  shall  have  been 
turned  over  by  any  department  of  the  city  to  the  commissioners  of  the 
sinking  fund  or  if  there  are  no  commissioners  of  the  sinking  fund  to 
such  other  board  or  public  body  thereof  having  power  to  sell  or  lease  city 
property,  to  be  disposed  of  according  to  law,  such  property  or  any  por- 
tion thereof  may  upon  the  application  of  the  commission  be  turned  over 
to  the  commission  at  a  valuation  and  upon  such  terms  as  may  be  agreed 
upon  by  the  public  service  commission  and  the  commissioners  of  said 
sinking  fund  or  such  other  board  or  public  body  having  power  to  sell  or 
lease  city  property,  notwithstanding  any  provision  of  law  as  to  such  city 
to  the  contrary,  to  be  used  for  the  purpose  of  operation  or  construction 
of  a  rapid  transit  railroad  or  any  other  purpose  of  the  commission  under 
this  act  and  the  said  commissioners  of  said  sinking  fund  or  other  board 
or  public  body  thereof  having  power  to  sell  or  lease  city  property  may 
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accept  in  payment  or  in  part  payment  therefor  property  previously  ac- 
quired by  the  commission  for  and  on  behalf  of  the  city  which  is  no  longer 
required  for  the  purpose  of  operation  or  construction  of  a  rapid  transit 
railroad  or  other  purpose  of  the  commission  under  this  act,  but  which  in 
the  judgment  of  the  commissioners  of  said  sinking  fund  or  such  other 
board  or  public  body  thereof  having  power  to  sell  or  lease  city  property 
may  be  used  by  the  city  or  one  or  more  of  its  departments.  (Subd. 
added  by  L.  1915,  ch.  543,  in  effect  May  8,  1915.) 

§  43-59.    Commissioners  of  appraisal  and  proceedings. — Repealed  by  L. 
1915,  ch.  604,  §1,  in  effect  Sept.  1,  1915. 

§  43.  Petition. — After  the  said  maps  shall  have  been  filed  as  herein 
provided  in  the  office  of  the  register  or  county  clerk  of  said  county,  the 
said  counsel  to  the  corporation,  or  other  principal  legal  adviser,  for  and 
on  behalf  of  the  said  city,  shall,  and  he  may  from  time  to  time,  upon  first 
giving  the  notice  required  by  the  next  section  of  this  act,  apply  to  the 
supreme  court  at  any  special  term  thereof,  to  be  held  in  the  judicial  dis- 
trict in  which  said  county  is  situated,  to  have  the  compensation  which 
should  justly  be  made  to  the  respective  owners  of  or  persons  interested 
in  the  property  proposed  to  be  taken  or  extinguished  by  said  proceed- 
ings ascertained  and  determined  by  the  said  court  without  a  jury.  Upon 
each  such  application  he  shall  present  to  the  court  a  petition,  signed  by 
a  majority  of  the  members  of  said  commission  and  verified  in  the  manner 
prescribed  by  law  for  the  verification  of  pleadings,  according  to  the 
practice  of  said  court,  setting  forth  the  action  or  determination  thereto- 
fore taken  or  had  by  said  commission,  with  respect  to  the  property  to  be 
acquired,  and  the  filing  of  said  maps  or  plans  and  memoranda,  and  pray- 
ing that  the  compensation  which  should  justly  be  made  to  the  respective 
owners  of  or  persons  interested  in  the  property  proposed  to  be  taken  or 
extinguished  by  said  proceeding  be  ascertained  and  determined  by  said 
court  without  a  jury.  Such  petition  shall  contain  a  general  description 
of  all  the  property  to,  or  in  or  over  or  appurtenant  to  which  any  title,  in- 
terest, right,  franchise,  easement,  term  or  privilege  is  sought  to  be  ac- 
quired, or  extinguished,  and  of  every  right,  franchise,  easement  or  priv- 
ilege sought  to  be  acquired  by  the  said  city  for  public  purposes,  each  lot 
or  parcel  being  more  particularly  described  by  a  reference  to  the  number 
of  said  lot  or  parcel  as  given  on  said  maps,  and  the  title,  interest,  right, 
easement,  term  or  privilege  sought  to  be  acquired,  or  extinguished,  to  or 
in  or  over  or  appurtenant  to  each  of  said  lots  or  parcels,  shall  be  stated 
in  said  petition.     (Added  by  L.  1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

L.  1915,  oh.  604,  §  4. — Proceedings  heretofore  instituted  pursuant  to  chapter  four 
of  the  laws  of  eighteen  hundred  and  ninety-one,  as  amended,  shall  be  concluded 
In  all  respects  as  if  this  act  had  not  been  passed,  and  as  to  such  proceedings, 
the  provisions  of  said  act  as  heretofore  existing  shall  be  considered  as  remaining 
in  force.    A  proceeding  shall  be  deemed  to  be  instituted  within  the  meaning  of 
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this  section  when  publication  of  the  notice  of  application  for  the  appointment  of 
commissioners  shall  have  been  commenced. 

§  44.  Notice  of  intention  to  make  application. — The  said  counsel  to  the 
corporation,  or  other  principal  legal  adviser,  shall  give  or  cause  to  be 
given  notice  by  publication  in  two  public  newspapers  published  in  the  said 
city,  of  his  intention  to  make  application  to  the  said  court  that  the  com- 
pensation which  should  justly  be  made  to  the  respective  owners  of  or  per- 
sons interested  in  the  property  proposed  to  be  taken  or  extinguished  by 
said  proceeding  be  ascertained  and  determined  by  the  said  court  without 
a  jury ;  such  notice  shall  state  the  time  and  place  of  such  application,  shall 
briefly  state  the  object  of  the  application,  and  shall  briefly  describe  the 
property  sought  to  be  acquired  or  affected,  and  refer  to  a  fuller  statement 
to  be  filed  in  the  office  of  the  public  service  commission,  in  which  shall  be 
set  forth  the  location  and  boundaries  of  the  several  lots  or  parcels  of  prop- 
erty, and  rights,  franchises,  easements  or  privileges  sought  to  be  taken  or 
affected,  and  a  brief  statement  as  to  each  of  said  lots  or  parcels,  of  the 
title,  interest,  rights,  easements,  terms  or  privileges  therein  or  appurtenant 
thereto  sought  to  be  acquired  or  extinguished,  with  a  reference  to  the 
dates  and  places  of  filing  the  said  maps  or  plans  and  memoranda,  shall 
be  a  sufficient  description  of  the  property  sought  to  be  so  taken  or  af- 
fected. Such  notice  shall  be  published  in  said  newspaper  twice  a  week 
for  two  weeks  immediately  previous  to  the  time  fixed  in  said  notice  for 
the  presentation  of  each  petition.  (Added  by  L.  1915,  ch.  604,  in  effect 
Sept.  1,  1915.) 

§  45.  Filing  of  maps;  application;  in  case  property  to  be  acquired  is 
situated  in  two  or  more  boroughs  or  counties. — If  the  property  to  be  ac- 
quired or  extinguished  in  any  proceeding  be  situated  in  two  or  more  bor- 
oughs of  said  city  or  two  or  more  counties,  the  maps  or  plans  and  memo- 
randa required  by  this  act  to  be  filed  shall  be  so  filed  in  the  respective 
offices  hereinbefore  provided  in  each  borough  and  each  county  in  which 
such  property  or  any  part  thereof  is  situated,  and  the  application  to  con- 
demn such  property  may  be  made  to  the  supreme  court  at  any  special 
term  thereof  held  in  any  judicial  district  in  which  any  one  of  said  coun- 
ties is  situated.  If  the  property  to  be  acquired  or  extinguished  in  any 
proceeding  be  situated  in  two  judicial  districts  the  application  to  condemn 
the  same  may  be  made  in  either  judicial  district.  The  order  granting  the 
application  to  condemn  in  any  such  proceeding  shall  be  entered,  and  the 
final  decree  therein  shall  be  filed  in  the  office  of  the  clerk  of  any  one  of  the 
counties  in  which  a  part  of  the  property  to  be  thereby  acquired  or  extin- 
guished is  situated,  as  directed  by  the  court,  and  a  certified  copy  of  the 
order  granting  the  application  to  condemn  and  a  certified  copy  of  the 
final  decree  shall  be  filed  in  the  office  in  which  instruments  affecting  real 
property  are  required  to  be  recorded  in  each  county  in  which  any  part  of 
the  property  thereby  acquired  or  extinguished  is  situated.    In  all  other 
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respects  the  proceeding  shall  be  conducted  in  the  same  manner  as  a  pro- 
ceeding affecting  property  situated  in  only  one  county.  (Added  by  L. 
1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

§  46.  Order  granting  application  to  condemn;  property  owners  to  file 
claims;  proof  of  ownership;  trial  of  proceeding;  court  to  view. — At  the  time 
and  place  mentioned  in  said  notice,  unless  the  said  court  shall  adjourn 
said  application  to  a  subsequent  date,  and  in  that  event  at  the  time  to 
which  the  same  may  be  adjourned,  the  court,  upon  due  proof  to  its  satis- 
faction of  the  publication  aforesaid  and  upon  filing  the  said  petition, 
shall  enter  an  order  granting  the  application,  which  order  shall  be  filed 
in  the  office  of  the  clerk  of  the  county  in  which  the  property  to  be  acquired 
is  situated.  The  counsel  to  the  corporation  or  other  principal  legal  ad- 
viser of  said  city  shall  cause  to  be  published  in  two  public  newspapers 
published  in  said  city  twice  a  week  for  two  weeks  a  notice  containing  a 
general  description  of  the,  property  to  be  acquired  or  affected  and  re- 
quiring every  owner  of  or  person  in  any  way  interested  in,  any  property 
taken  or  extinguished  in  said  proceeding  to  file  with  the  clerk  of  the  court 
of  the  county  in  which  such  property  is  situated,  on  or  before  a  date  spe- 
cified in  said  notice  a  written  claim  or  demand  duly  verified  in  the  man- 
ner provided  by  law  for  the  verification  of  pleadings  in  an  action,  set- 
ting forth  the  property  owned  by  the  claimant  and  his  post  office  address. 
The  claimant  or  his  attorney  shall  at  the  same  time  serve  on  said  counsel 
to  the  corporation  or  other  principal  legal  adviser  of  said  city  a  copy  of 
such  verified  claim.  The  proof  of  title  to  the  property  to  be  acquired  or 
extinguished  in  all  cases  where  the  same  is  undisputed,  together  with 
proof  of  liens  or  encumbrances  thereon,  shall  be  submitted  by  the  claim- 
ant to  the  said  counsel  to  the  corporation  or  other  principal  legal  adviser* 
or  to  such  assistant  as  he  shall  designate.  Said  counsel  to  the  corporation 
or  other  principal  legal  adviser  shall  serve  on  all  parties  or  their  attor- 
neys who  have  served  on  him  verified  claims  a  notice  of  the  time  and  place 
at  which  he  will  receive  such  proof  of  title.  In  all  cases  where  the  title  of 
the  claimant  is  disputed,  it  shall  be  the  duty  of  the  court  to  determine  the 
ownership  of  such  property  upon  the  proof  submitted  to  the  court  during 
the  trial  of  the  proceeding.  The  court  shall  also  have  power  to  determine 
all  questions  of  title  incident  to  the  trial  of  the  proceeding.  After  all 
parties  who  have  filed  verified  claims  as  herein  provided  have  proved  their 
title  or  have  failed  to  do  so  after  being  notified  by  said  counsel  to  the 
corporation  or  other  principal  legal  adviser  of  the  time  and  place  when 
and  where  such  proof  of  title  would  be  received  by  him,  said  counsel  to 
the  corporation  or  other  principal  legal  adviser  shall  serve  upon  all  parties 
or  their  attorneys  who  have  appeared  in  the  proceeding  a  notice  of  trial 
thereof  and  file  a  notice  of  issue  with  the  clerk  of  the  court  of  the  county 
in  which  the  trial  is  to  be  had.  The  trial  shall  be  had  in  such  county 
within  the  judicial  district  in  which  the  property  affected  by  the  pro- 
ceeding is  situated  as  said  counsel  to  the  corporation  or  other  principal 
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legal  adviser  in  the  notice  of  trial  shall  designate.  The  notice  of  trial 
shall  be  served  at  least  ten  days  before,  and  the  note  of  issue  shall  be 
filed  at  least  eight  days  before  the  date  for  which  the  same  is  noticed  for 
trial.  The  note  of  issue  shall  briefly  state  the  title  of  the  proceeding,  the 
date  and  place  of  the  entry  of  the  order  granting  the  application  to  con- 
demn, the  names  and  addresses  of  the  parties  who  have  filed  claims,  the 
names  and  addresses  of  their  respective  attorneys,  and  a  brief  statement  as 
to  the  extent  of  the  property  to  be  acquired.  The  clerk  of  the  court  must 
thereupon  enter  the  proceeding  upon  the  proper  calendar  according  to  the 
date  of  the  entry  of  the  order  granting  the  application  to  condemn. 
When  notice  of  trial  has  been  served  and  note  of  issue  filed,  the  proceeding 
must  remain  on  the  calendar  until  finally  disposed  of.  It  shall  be  the 
duty  of  the  justice  trying  any  such  proceeding  to  view  the  property  to 
be  thereby  acquired  or  extinguished,  and  if  he  shall  deem  a  view  of  the 
property  in  the  vicinity  of  the  property  to  be  acquired  or  extinguished 
necessary  or  useful,  he  shall  make  such  view.  (Added  by  L.  1915,  ch. 
604,  m  effect  Sept.  1,  1915.) 

§  47.  Time  when  city  becomes  seized. — Upon  the  date  of  the  entry  of 
said  order  granting  the  application  to  condemn,  the  said  city  shall  be  and 
become  seized  and  possessed  in  fee  or  absolute  ownership  of  all  those 
parcels  or  property,  rights,  terms,  franchises,  easements  and  privileges 
which  are  in  the  maps  or  plans  and  memoranda  referred  to  in  section 
forty  of  this  act,  described  as  parcels  of  property,  rights,  franchises,  ease- 
ments or  privileges  which  are  to  be  acquired,  and  also  shall  become  seized 
and  possessed  of  all  the  rights,  terms,  franchises,  easements  or  privileges 
appurtenant  to  any  lots  or  parcels  or  property  indicated  on  said  maps 
or  plans  as  parcels  in  regard  to  which  it  is  deemed  necessary  to  acquire 
such  rights,  terms,  franchises,  easements  or  privileges,  or  the  said  rights, 
terms,  franchises,  easements  or  privileges  shall  be  extinguished,  as  the  case 
may  be;  and  the  public  service  commission  for  the  said  city  may  im- 
mediately or  at  any  time  or  times  thereafter  take  possession  or  enter  into 
the  enjoyment  of  the  said  property,  rights,  terms,  franchises,  easements 
and  privileges,  or  of  any  part  or  parts  thereof,  without  any  suit  or  pro- 
ceeding at  law  for  that  purpose,  and  the  commission  for  the  said  city,  or 
any  person  or  persons  acting  under  their  or  its  authority,  may  enter  upon 
and  use,  occupy  and  enjoy  all  the  parcels  of  property  and  all  the  rights, 
terms,  franchises,  easements  or  privileges  appurtenant  to  any  of  the  par- 
cels of  property  and  all  rights,  franchises,  easements  and  privileges  de- 
scribed on  said  maps  or  plans  or  in  said  memoranda,  for  any  of  the  pur- 
poses authorized  and  provided  for  by  this  act.  But  on  the  entry  of  said 
order  granting  the  application  to  condemn,  the  said  city  shall  be  aud 
become  forthwith  liable  to  the  respective  owners  or  persons  interested /in 
the  several  parcels  of  property  and  the  several  rights,  terms,  franchises, 
easements  and  privileges  appertaining  thereto,  and  of  the  said  rights, 
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franchises,  easements  and  privileges  acquired  as  aforesaid,  for  the  true 
and  respective  values  thereof,  together  with  interest  thereon  from  the 
time  of  the  entry  of  said  order,  provided,  however,  that  no  such  interest 
shall  be  payable  to  any  owner  or  person  interested  in  any  such  property, 
right,  term,  franchise,  easement  or  privilege  during  any  period  during 
which  the  said  city  or  the  commission  may  by  any  resistance,  whether  by 
legal  proceeding  or  otherwise,  of  such  person  or  with  his  authority,  be 
prevented  from  taking  possession  thereof  or  enjoying  the  same.  (Added 
by  L.  1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

§  48.  Tentative  decree;  notice  of  filing  thereof  and  that  objections  may 
be  filed  thereto. — The  court,  after  hearing  such  testimony  and  considering 
such  proofs  as  may  be  offered,  shall  ascertain  and  estimate  the  compen- 
sation which  ought  justly  to  be  made  by  the  said  city  to  the  respective 
owners  of  or  persons  interested  in  the  property  so  acquired  or  extinguished 
by  said  proceeding  for  the  improvement  and  shall  instruct  the  counsel  to 
the  corporation  or  other  principal  legal  adviser  of  said  city  to  prepare 
a  transcript  of  its  estimate  of  damage.  Such  transcript  of  estimate  shall 
be  accompanied  by  the  third  set  of  maps  or  plans  and  memoranda  re- 
ferred to  in  section  forty-two  of  this  act  and  therein  denominated  the 
third  set,  or  a  copy  thereof,  and  shall  refer  to  the  numbers  thereon  and 
shall  state  the  several  sums  respectively  estimated  for  each  of  said  parcels 
with  the  names  of  the  owners  or  persons  interested  therein  as  far  as  ascer- 
tained, together  with  all  of  the  affidavits  and  proofs  upon  which  the  same 
are  based.  Such  transcript  shall  be  signed  by  the  justice  trying  the  pro- 
ceeding and  filed  with  the  clerk  of  the  county  in  which  the  property 
affected  by  the  proceeding  is  situated  and  when  so  filed  shall  constitute 
the  tentative  decree  of  the  court.  Upon  the  filing  of  the  tentative  decree, 
said  counsel  to  the  corporation  or  other  principal  legal  adviser  shall  give 
notice  by  publication  twice  a  week  for  two  weeks  in  two  public  newspapers 
published  in  said  city  of  the  filing  of  such  tentative  decree  and  that  said 
city  and  any  person  or  persons  whose  rights  may  be  affected  thereby  and 
who  may  object  to  the  same,  or  any  part  thereof,  may,  on  or  before  a 
day  to  be  specified  in  said  notice  subsequent  to  the  last  publication  thereof, 
set  forth  their  objections  to  the  same  in  writing,  duly  verified  in  the  man- 
ner required  by  law  for  the  verification  of  pleadings  in  an  action,  setting 
forth  the  property  owned  by  the  objector  and  his  post-office  address,  and 
file  the  same  with  said  clerk.  Said  notice  shall  also  state  that  said  counsel 
to  the  corporation  or  other  principal  legal  adviser  on  the  date  specified 
therein  will  apply  to  the  justice  who  made  the  tentative  decree  to  fix  a 
time  when  he  will  hear  the  parties  so  objecting.  Every  party  so  object- 
ing, or  his  attorney,  shall,  within  the  same  time,  serve  on  said  counsel  to 
the  corporation  or  other  principal  legal  adviser  a  copy  of  such  verified 
objections.  Upon  such  application  the  justice  shall  fix  the  time  when 
he  will  hear  the  parties  so  objecting  and  desiring  to  be  heard.    At  the  time 
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so  fixed  the  justice  shall  hear  the  person  or  persons  who  have  objected 
to  the  tentative  decree  and  who  may  then  and  there  appear  and  shall  have 
the  power  to  adjourn  from  time  to  time  until  all  persons  who  have  filed 
objections  and  desire  to  be  heard  shall  be  fully  heard.  (Added  by  L. 
1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

§  49.  Final  decree;  preparation  thereof;  what  to  contain. — After  con- 
sidering the  objections,  if  any,  and  making  any  corrections  or  alterations 
in  the  tentative  decree  which  the  court  shall  consider  just  and  proper, 
it  shall  give  instructions  to  the  counsel  to  the  corporation  or  other  princi- 
pal legal  adviser  as  to  the  preparation  of  the  final  decree,  which  shall 
consist  of  the  tentative  decree  altered  and  corrected  in  accordance  with 
the  instructions  of  the  court,  together  with  a  statement  of  the  facts  con- 
ferring on  the  court  jurisdiction  of  the  proceeding,  and  that  the  amounts 
set  opposite  each  parcel  in  the  column  headed  "final  awards"  constitute 
the  compensation  to  which  the  respective  owners  of  or  persons  in  any  way 
interested  in  the  property  taken  or  extinguished  in  said  proceeding  are 
justly  entitled  to  receive  from  said  city  and  a  statement  of  the  respective 
owners  and  interested  parties;  but  in  all  cases  where  the  owners  or  per- 
sons interested  are  unknown,  or  not  fully  known  to  the  court,  it  shall  be 
sufficient  to  set  forth  and  state  in  general  terms  the  respective  sums  to 
be  allowed  and  paid  to  the  respective  owners  and  interested  parties  with- 
out specifying  their  names  or  their  estates  or  interests.  The  final  decree 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  property 
affected  by  the  proceeding  is  situated.  (Added  by  L.  1915,  ch.  604,  in 
effect  Sept  1,  1915.) 

§  50.  Payment  of  awards  and  expenses. — The  said  city  shall,  within 
four  calendar  months  after  the  date  of  the  filing  of  the  final  decree  of  the 
court,  pay  to  the  parties  entitled  thereto  the  respective  sums  of  money 
determined  in  their  favor  as  set  forth  in  said  final  decree,  with  legal  in- 
terest thereon  from  the  date  of  the  entry  of  the  order  granting  the  appli- 
cation to  condemn,  and  in  case  of  neglect  or  default  in  the  payment  of 
the  same  within  the  time  aforesaid,  the  respective  persons  in  whose  favor 
the  same  shall  be  so  determined,  after  application  to  the  comptroller  or 
other  chief  financial  officer  of  said  city  for  payment  thereof,  may  sue  for 
and  recover  the  same,  with  lawful  interest  as  aforesaid  and  costs  of  suit. 
No  fees  or  expenses  incurred  by  said  city  or  said  counsel  to  the  corpora- 
tion or  other  principal  legal  adviser  in  connection  with  any  proceeding 
instituted  under  this  act  shall  be  paid  until  they  shall  have  been  taxed 
by  the  court  upon  five  days'  notice  to  the  counsel  to  the  corporation  or 
other  principal  legal  adviser  and  upon  proof  of  the  nature  and  extent 
of  the  services  rendered  and  disbursements  charged.  No  unnecessary 
costs  or  charges  shall  be  allowed.  All  costs,  fees,  expenses  or  disburse- 
ments to  be  taxed  shall  be  stated  in  detail  in  the  bill  of  costs  and  shall 
be  accompanied  by  such  proof  of  the  reasonableness  and  necessity  thereof 
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as  is  now  required  by  law  and  the  practice  of  the  court  upon  taxation 
of  costs  and  disbursements  in  other  special  proceedings  or  actions. 
(Added  by  L.  1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

§  51.  Honeys  of  persons  under  disability;  how  disposed  of;  moneys  paid 
to  wrong  persons. — Whenever  the  owner  or  owners,  person  or  persons  in- 
terested in  any  property  taken  or  affected  in  such  proceedings  or  in 
whose  favor  any  such  sum  or  sums  or  compensation  shall  be  determined 
by  the  final  decree  of  the  court  is  under  legal  disability  or  absent  from 
said  city,  and  when  the  name  of  the  owner  or  person  interested  in  said 
property  shall  not  be  set  forth  or  mentioned  in  said  final  decree,  or  when 
the  owner  or  person  interested,  although  named  in  said  decree,  cannot 
upon  diligent  inquiry  be  found,  or  where  there  are  adverse  or  conflicting 
claims  to  the  money  awarded  as  compensation,  said  city  shall  pay  such 
award  into  court  to  be  secured,  disposed  of,  invested  and  paid  out  as  the 
said  court  shall  direct,  and  such  payment  shall  be  as  valid  and  effectual 
in  all  respects  as  if  made  to  the  person  entitled  thereto.  And  in  default 
of  such  payment  into  court,  said  city  shall  be  and  remain  liable  for  such 
award  with  lawful  interest  thereon  from  the  date  of  the  entry  of  the  order 
granting  the  application  to  condemn.  Where  an  award  shall  be  paid  to 
a  person  not  entitled  thereto,  the  person  to  whom  it  ought  to  have  been 
paid  may  sue  for  and  recover  the  same,  with  lawful  interest  and  costs  of 
suit,  as  so  much  money  had  and  received  to  his  use  by  the  person  to  whom 
the  same  shall  have  been  so  paid.  Payment  of  an  award  to  the  person 
named  in  the  final  decree  of  the  court  as  the  owner  thereof  or  person  en- 
titled thereto,  if  not  under  legal  disability,  shall  in  the  absence  of  notice 
in  writing  to  the  comptroller  or  other  chief  financial  officer  of  said  city 
of  adverse  claims  thereto,  protect  said  city.  (Added  by  L.  1915,  ch.  604, 
in  effect  Sept.  1,  1915.) 

§  52.  Cost  -of  acquiring  property  payable  from  proceeds  of  bonds. — 
The  moneys  necessary  and  sufficient  to  be  paid  for  any  property,  acquired 
in  any  manner  under  the  provisions  of  this  act,  together  with  all  ex- 
penses necessarily  incurred  in  surveying,  locating  and  acquiring  title  to 
such  property,  and  for  preparing  the  necessary  maps  and  plans  in  con- 
nection therewith,  shall  be  raised  and  paid  out  of  the  proceeds  of  bonds 
issued  and  sold  as  provided  by  section  thirty-seven  of  this  act,  and  all 
such  expenses  so  incurred  in  surveying,  locating  and  acquiring  title,  and 
for  preparing  necessary  maps  and  plans,  and  also  those  incurred  as  pro- 
vided in  the  next  section,  shall  be  deemed  a  part  of  and  included  in  the 
cost  of  constructing  the  road  or  roads,  the  construction  of  which  ren- 
dered it  necessary  to  acquire  the  property,  in  the  course  of  the  acquisi- 
tion of  which  such  expenses  may  be  incurred.  (Added  by  L.  1915,  ch. 
604,  in  effect  Sept.  1,  1915.) 

§  53.  Counsel  to  the  corporation  or  other  principal  legal  adviser  to  rep- 
resent interests  of  city  before  the  court;  provide  clerks  and  employees;  ex- 
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penses. — The  counsel  to  the  corporation  or  other  principal  legal  adviser 
of  said  city  shall,  either  in  person  or  by  such  counsel  as  he  shall  designate 
for  the  purpose,  appear  for  and  protect  the  interests  of  the  city  in  all 
such  proceedings.  He  shall  furnish  the  court  with  such  necessary  clerks 
and  other  employees  as  it  may  require.  All  necessary  expenses  incurred 
by  the  counsel  to  the  corporation  or  other  principal  legal  adviser  of  said 
city  in  and  about  the  proceedings  provided  for  by  this  act  for  the  proper 
presentation  and  defense  of  the  interests  of  said  city,  shall  be  paid  by 
the  comptroller  or  other  chief  financial  officer  of  said  city  out  of  the  funds 
referred  to  in  the  last  preceding  section  of  this  act.  Property  owners 
appearing  in  proceedings  under  this  act  shall  not  be  entitled  to  recover 
counsel  fees,  costs,  disbursements  or  allowances.  (Added  by  L.  1915,  ch. 
604,  in  effect  Sept.  1,  1915.) 

§  54.  Amendments  of  defects. — The  special  term  of  the  supreme  court, 
in  the  judicial  district  in  which  the  property  affected  by  the  proceeding 
is  situated,  may  at  any  time  amend  any  defect  or  informality  in  any  no- 
tice, petition,  pleading,  order  or  decree  in  a  proceeding  instituted  under 
this  act  or  cause  property  affected  by  such  defect,  informality  or  lack  of 
jurisdiction  to  be  excluded  therefrom  or  other  property  affected  by  such 
defect,  informality  or  lack  of  jurisdiction  to  be  included  therein,  by 
amendment,  upon  notice  published  twice  a  week  for  two  weeks  in  two 
public  newspapers,  published  in  said  city,  and  may  direct  such  further  no- 
tices to  be  given  to  any  party  in  interest  as  it  shall  deem  proper.  (Added 
by  L.  1915,  ch.  604,  in  effect  Sept  1,  1915.) 

■ 

§  55.  Appeal  to  the  appellate  division. — Said  city,  or  any  party  or  per- 
son affected  by  the  said  proceeding  and  aggrieved  by  the  final  decree  of 
the  court  therein,  may  appeal  to  the  appellate  division  of  the  said  court. 
Such  appeal  shall  be  taken  and  heard  in  the  manner  provided  by  the  code 
of  civil  procedure  and  the  rules  and  practice  of  the  said  court  in  relation 
to  appeals  from  orders  in  special  proceedings,  and  such  appeal  shall  be 
heard  and  determined  by  such  appellate  division  upon  the  merits  both  as 
to  matters  of  law  and  fact.  The  determination  of  the  appellate  division 
shall  be  in  the  form  of  an  order.  But  the  taking  of  an  appeal  by  any 
person  or  persons  shall  not  operate  to  stay  the  proceedings  under  this  act, 
except  as  to  the  particular  parcel  of  property  with  which  the  appeal  is 
concerned;  and  the  final  decree  of  the  court  shall  be  deemed  to  be  final 
and  conclusive  upon  all  parties  and  persons  affected  thereby  who  have  not 
appealed.  Such  appeal  shall  be  heard  upon  the  evidence  taken  by  the  court, 
or  such  part  or  portion  thereof  as  the  court  may  certify  or  the  parties  to 
said  appeal  may  agree  upon  as  sufficient  to  present  the  merits  of  the  ques- 
tions in  respect  to  which  such  appeal  shall  be  had.  An  appeal  taken  but 
not  prosecuted  within  six  months  after  the  filing  of  the  notice  of  appeal, 
unless  the  time  within  which  to  prosecute  the  same  shall  have  been  ex- 
tended by  the  court,  shall  be  deemed  to  have  been  abandoned,  and  no 
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agreement  between  the  parties  extending  the  time  within  which  the  said  ap- 
peal may  be  prosecuted  shall  vary  the  provisions  hereof.  (Added  by  L. 
1915,  ch.  604,  in  effect  Sept  1,  1915.) 

§  56.  Appeal  to  court  of  appeals  authorized. — An  appeal  to  the  court 
of  appeals  may  be  taken  by  said  city  or  any  person  or  party  interested 
in  the  said  proceeding  and  aggrieved  by  the  order  of  the  appellate 
division.  Such  appeal  shall  be  taken  and  heard  in  the  manner  provided 
by  the  code  of  civil  procedure  and  the  rules  and  practice  of  the  court  of 
appeals  in  relation  to  appeals  from  orders  in  special  proceedings.  An 
appeal  taken  but  not  prosecuted  within  six  months  after  the  filing  of  the 
notice  of  appeal,  unless  the  time  within  which  to  prosecute  the  same  shall 
have  been  extended  by  the  court,  shall  be  deemed  to  be  abandoned  and  no 
agreement  between  the  parties  to  the  appeal  extending  the  time  to  prose- 
cute the  same  shall  vary  the  provisions  hereof.  The  court  of  appeals  may 
affirm  or -reverse  the  order  appealed  from,  and  may  make  such  order  or 
direction  as  shall  be  appropriate  to  the  case.  (Added  by  L.  1915,  ch.  604, 
m  effect  Sept.  1,  1915.) 

§  60.  Property  deemed  acquired  for  public  use. — Renumbered  57  by  L. 
1915,  ch.  604,  in  effect  Sept.  1,  1915.) 

§§  61  and  62.— Repealed  by  L.  1915,  ch.  604,  §  1,  in  effect  Sept.  1,  1915. 

§§  63-66.— Renumbered  §§  58-61  by  L.  1915,  ch.  604,  in  effect  Sept. 
1,  1915. 

REAL  PROPERTY. 

Code  of  Civil  Procedure. 

§  1678.  Sale;  notice  of;  how  conducted. — A  sale  made  in  pursuance  of 
any  provision  of  this  title,  must  be  at  public  auction  to  the  highest  bidder. 
Notice  of  such  sale  must  be  given  by  the  officer  making  it,  as  prescribed 
in  section  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale  by  a 
sheriff  of  real  property,  by  virtue  of  an  execution,  unless  the  property 
is  situated  wholly  or  partly  in  a  city  or  in  an  incorporated  village  of  the 
first  class  in  which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  pub- 
lished, and,  in  that  case,  by  publishing  notice  of  the  sale  in  such  a  daily, 
semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for  three 
successive  weeks,  or  in  a  weekly  paper  published  in  a  city,  once  in  each  of 
the  six  weeks,  immediately  preceding  the  sale,  or  in  the  counties  of  New 
York  and  Kings  in  two  such  daily  papers.  If  the  officer  appointed  to  make 
such  sale  does  not  appear  at  the  time  and  place  where  such  sale  has  been 
advertised  to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks,  during  which 
time  such  attorney  may  make  application  to  the  court  to  have  another 
person  appointed  to  make  such  sale.    Notice  of  the  postponement  of  the 
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sale  must  be  published  in  the  paper  or  papers  wherein  the  notice  of 
sale  was  published.  The  terms  of  the  sale  must  be  made  known  at 
the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be  sold  subject  to 
the  right  of  dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time 
of  the  sale.  If  the  property  consists  of  two  or  more  distinct  buildings, 
farms  or  lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court;  and  provided,  further,  that  where  two  or  more  buildings  are  sit- 
uated on  the  same  city  lot,  they  be  sold  together.  (Amended  by  L.  1915, 
ch.  319,  in  effect  Sept  1,  1915.) 
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L.  1915,  ch.  670.  Accumulations.  §5  16, 37, 40, 42, 59,  61. 

SEAL  PROPERTY  LAW. 

(L.  1909,  ch.  52.) 

§  16.    Liabilities  of  alien  holders  of  real  property. 
See  Seligman  v.  Seligman  (1915),  89  Misc.  194. 

§  37.    Definition  of  future  estates. 

See  Adami  v.  Gercken  (1914),  164  App.  Div.  472,  475,  150  N.  T.  Supp.  8. 

§  40.    When  future  estates  are  vested;  when  contingent. 

Yetted  remainder. — Where  a  testator,  without  legal  education  or  experience,  draws 
a  will,  leaving  his  property  to  his  wife  for  life,  with  a  remainder  to  his  two 
children  "or  their  heirs,"  the  words  quoted  are  to  be  construed  with  reference  to 
the  death  of  the  testator,  and  the  remainders  are  vested.  Byclesheimer  v.  Hunter 
(1914),  162  App.  Div.  643,  147  N.  Y.  Supp.  958. 

§  42.    Suspension  of  power  of  alienation. 

Application.— Durkee  v.  Smith  (1915),  90  Misc.  92,  153  N.  T.  Supp.  316. 

§  59.    Qualities  of  expectant  estates. 

Application.— Tredwell  v.  Tredwell  (1914),  86  Misc.  104,  148  N.  T.  Supp.  391. 

§  61.  Accumulations. — All  directions  for  the  accumulation  of  the  rents 
and  profits  of  real  property,  except  such  as  are  allowed  by  statute,  shall 
be  void.  An  accumulation  of  rents  and  profits  of  real  property,  for  the 
benefit  of  one  or  more  persons  may  be  directed  by  any  will  or  deed  suffi- 
cient to  pass  real  property,  as  follows: 

1.  If  such  accumulation  be  directed  to  commence  on  the  creation  of 
the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must  be  made 
for  the  benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  or 
before  the  expiration  of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence  at  any  time  subse- 
quent to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  commence  within  the  time  permitted,  by  the  provisions 
of  this  article,  for  the  vesting  of  future  estates,  and  during  the  minority 
of  the  beneficiaries,  and  shall  terminate  at  or  before  the  expiration  of  such 
minority. 

3.  If  in  either  case,  hereinbefore  provided  for,  such  direction  be  for  a 
longer  term  than  during  the  minority  of  the  beneficiaries,  it  shall  be  void 
only  as  to  the  time  beyond  such  minority. 

Provided,  that  the  income  arising  from  any  real  property  granted,  con- 
veyed, or  devised  in  trust  to  any  incorporated  college  or  other  incor- 
porated literary  institution  for  any  of  the  purposes  specified  in  section  one 
hundred  and  fourteen  of  this  chapter,  or  for  the  purposes  of  providing  for 
the  support  of  any  teacher  in  a  grammar  school  or  institute,  may  be  per- 
mitted to  accumulate  until  the  same  shall  amount  to  a  sum  sufficient,  in 
the  opinion  of  the  regents  of  the  university,  to  carry  into  effect  any  of 
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the  charitable  uses  and  trusts  mentioned  either  in  section  one  hundred 
and  fourteen  of  this  chapter  or  in  this  paragraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fund  actually  received 
by  any  incorporated  college  or  other  incorporated  literary  institution,  or 
by  the  corporation  of  any  city  or  village,  or  by  the  commissioners  of  com- 
mon schools  of  any  town,  or  by  the  trustees  of  any  school  district,  under  any 
grant,  conveyance,  or  devise,  for  any  of  the  purposes  for  which  trusts  are 
authorized  under  section  one  hundred  and  fourteen  of  this  chapter,  shall 
subsequently  become  diminished  from  any  cause,  such  diminution  may 
be  made  up  by  the  accumulation  of  the  interest  or  income  of  the  princi- 
pal of  such  trust  fund,  in  accordance  with  the  directions,  if  any  contained 
in  the  grant,  conveyance  or  devise  of  any  such  trust  fund;  and  if  no 
directions  for  that  purpose  are  contained  in  such  grant,  conveyance  or 
devise,  then  such  diminution  may  be  made  up  in  whole  or  in  part  by  such 
accumulation,  in  the  discretion  of  the  trustees  of  such  trust  fund;  but  in 
no  case  shall  such  accumulation  be  allowed  to  increase  the  trust  fund, 
beyond  the  true  amount  or  value  thereof,  actually  received  by  the  trustees, 
to  be  estimated  after  the  deduction  of  all  liens  and  incumbrances  on  such 
trust  fund,  and  of  all  expenses  incurred  or  paid  by  the  trustees  in  the 
collection  or  obtaining  the  possession  of  the  same. 

Provided  further,  that  where  a  gift,  grant,  devise  or  bequest  of  real  and 
personal  property,  or  of  real  property  alone,  is  made  in  trust  by  the 
owner  thereof  to  a  religious,  educational,  charitable  or  benevolent  cor- 
poration, for  any  of  the  purposes  specified  or  comprehended  in  its  charter, 
not  more  than  one-fourth  of  the  total  value  of  such  gift,  grant,  devise  or 
bequest  of  real  and  personal  property,  or  of  real  property  alone,  not  ex- 
ceeding in  value  the  sum  of  fifty  thousand  dollars,  may  be  set  apart  for 
the  accumulation  of  the  rents  and  profits,  and  income,  of  such  property, 
for  the  benefit  of  such  corporation,  until  such  time  as  such  accumulation 
shall  amount  to  the  sum  of  one  hundred  thousand  dollars,  whereupon 
such  accumulation  shall  be  available  for  the  use  of  such  corporation,  as 
a  part  of  the  permanent  endowment  fund  thereof,  or  otherwise  as  pro- 
vided in  the  conditions  of  the  gift,  grant,  devise  or  bequest  to  such  cor- 
poration.    (Amended  by  L.  1915,  ch.  670,  in  effect  May  22,  1915.) 

See  Hill  v.  Guaranty  Trust  Co.  (1914),  163  App.  Dlv.  374,  376,  148  N.  Y.  Supp. 
601. 

§  63.    Undisposed  profits. 

Application.— Tredwell  v.  Tredwell  (1914),  86  Misc.  104,  148  N.  Y.  Supp.  391. 

Disposition  of  property  undisposed  of. — A  testatrix  gave  her  residuary  estate  to 
her  executors  and  trustees,  upon  the  following  terms:  "To  receive  the  rents, 
issues,  Income  and  profits  thereof  and  to  apply  the  whole,  or  such  portions  of 
such  rents,  issues,  income  and  profits,  as  my  said  executors  and  trustees  may  deem 
advisable,  for  the  use  and  benefit  of  my  son  Alphonse  Joseph  Stephani,  during 
his  natural  life,  and  on  the  death  of  my  said  son  I  give,  devise  and  bequeath  all 
of  said  rest,  residue  and  remainder  of  my  estate  with  the  accumulations,  if  any, 
thereon,  and  including  the  amount  of  all  devises  or  bequests  that  may  lapse  or 
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be  declared  ineffectual,  or  void,  to  my  said  sister  Marie  Hill  absolutely  and 
forever;  or  in  case  she  be  then  dead,  to  her  children,  share  and  share  alike."  At 
the  time  of  the  execution  of  the  will  the  son  was  a  life  convict  Shortly  after  the 
death  of  the  testatrix  he  was  transferred  to  a  State  asylum  for  insane  convicts, 
where  he  has  since  remained.  In  an  action  by  the  remainderman  to  construe  the 
will,  settle  the  accounts  of  the  trustees  and  recover  accumulated  income,  held, 
that  the  testatrix  intended  that  the  income  not  immediately  applied  to  the  use  of 
her  son  should  be  held  by  the  trustees,  subject  to  his  use  during  his  life.  That 
the  income  now  in  the  hands  of  the  trustees  cannot  be  considered  as  undisposed  of 
within  the  meaning  of  this  section  providing  that  undisposed  profits  belong  to 
the  persons  presumptively  entitled  to  the  next  eventual  estate.  Hill  v.  Guaranty 
Trust  Co.  (1914),  163  App.  Div.  374,  148  N.  Y.  Supp.  601. 

§  94.    Grant  to  one  where  consideration  paid  by  another. 

Resulting  trusts. — Under  the  provisions  of  the  Revised  Statutes,  now  embodied 
in  this  section,  a  grant  of  real  property  for  a  valuable  consideration  made  to 
one  person,  the  consideration  being  paid  by  another,  creates  a  resulting  trust  in 
favor  of  the  payor  if  the  grantee  takes  an  absolute  conveyance  without  the  consent 
or  knowledge  of  the  payor,  or  purchases  the  property  with  money  belonging  to 
another  in  violation  of  some  trust.  Thus,  it  seems,  that  a  resulting  trust  may  arise 
where  the  grantee,  acting  for  persons  who  are  wholly  illiterate  and  who  had  paid 
for  real  estate  by  installments,  had  a  deed  made  out  in  her  own  name  and  concealed 
that  fact  for  some  period  of  time,  during  which  she  paid  rent  for  a  portion  of  the 
premises  to  the  persons  who  had  paid  the  consideration.  O'Brien  v.  Gill  (1915), 
166  App.  Div.  92,  151  N.  Y.  Supp.  682. 

§  96.    Purposes  for  which  express  trusts  may  be  created. 

"Annuitants."— Matter  of  United  States  Trust  Co.  (1914),  86  Misc.  603,  606,  148 
N.  Y.  Supp.  762. 

Valid  express  trust.— Tredwell  v.  Tredwell  (1914),  86  Misc.  104,  148  N.  Y.  Supp. 
391. 

Amongst  the  four  essential  elements  of  a  valid  trust  of  personal  property  are  a 
designated  beneficiary  and  actual  delivery  of  the  fund  or  property  or  legal  assign- 
ment thereof  to  the  trustee  with  the  intention  of  passing  legal  title  thereof  to  the 
trustee.    Title  Guarantee  ft  Trust  Co.  v.  Haven  (1915),  214  N.  Y.  468. 

Particular  words,  and  least  of  all  the  specific  word  "trust,"  are  not  neoessary  to 
create  a  trust,  but  to  accomplish  that  result  there  must  be  either  an  explicit 
declaration  of  trust  or  circumstances  which  show  beyond  reasonable  doubt  that 
a  trust  was  intended  to  be  created.  Title  Guarantee  &  Trust  Co.  v.  Haven  (1915). 
214  N.  Y.  468. 

§  98.    Surplus  income  of  trust  property  liable  to  creditors. 

Action  against  bankrupt  to  reach  alleged  surplus  of  income.  In  re  Buchanan 
(1914),  219  Fed.  492. 

§  111.    Trust  estate  not  to  descend. 

Death  of  executors  and  trustees  before  executing  power  of  sale;  vesting  of 
unexecuted  trust  in  Supreme  Court;  validity  of  sale  by  trustee  appointed  by  court. 
— A  testator  gave,  devised  and  bequeathed  all  the  rest,  residue  and  remainder  of 
his  property  in  trust,  expressly  authorizing  and  empowering  his  "executrix  and 
executors  or  such  of  them  as  may  act  for  the  time  being  whenever  in  their 
discretion  it  shall  be  necessary  or  expedient  to  sell  any  or  all  of  my  real  estate 
either  at  public  or  private  sale  and  to  execute  and  deliver  good  and  sufficient  deed 
or  deeds  for  the  same."    The  will  also  provided  as  follows:     "And   I   further 
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expressly  authorize  and  empower  my  said  executrix  and  executors  ...  if  in  their 
discretion  they  shall  deem  it  beneficial  for  those  interested  instead  of  selling  my 
real  estate  for  the  purpose  of  partition,  to  allot  and  divide  to  and  among  my 
said  children  and  their  descendants  any  part  thereof  ...  it  being  my  will  and 
intention  to  leave  the  right  and  manner  of  such  partition  and  allotment  wholly 
to  the  discretion  of  my  said  acting  executrix  and  executors."  All  the  persons 
named  in  the  will  as  the  executors  thereof  died  without  having  executed  the  power 
of  sale.  It  was  held,  that  the  trust  being  unexecuted  vested  in  the  Supreme 
Court,  under  section  111  of  the  Real  Property  Law,  giving  said  court  all  the  power 
and  duties  of  the  original  trustee,  and  that  a  sale  by  a  trustee  appointed  by  the 
court  for  the  purpose  of  executing  the  trust  was  valid.  Forman  v.  Young  (1915), 
166  App.  Div.  815. 

§  145.    Effect  of  power  to  revoke. 

See  Matter  of  Hoyt  (1914),  86  Misc.  696,  702,  149  N.  Y.  Supp.  91. 

§  149.    When  estate  for  life  or  yean  is  changed  into  a  fee. 

The  intent  of  these  sections  (§§  149,  151)  must  be,  that  it  is  only  where  no 
estate  In  remainder  is  limited  on  the  estate  of  the  grantee  of  the  power  that 
such  grantee  is  entitled  to  an  absolute  fee  for  all  purpose*.  And  when  such  re- 
mainder is  limited,  it  is  a  fee  absolute  only  in  respect  to  the  rights  of  creditors, 
purchasers,  and  encumbrancers,  and  not  with  respect  to  the  right  of  dower.  Barr 
v.  Howell  (1914),  85  Misc.  330,  147  N.  Y.  Supp.  483. 

§  190.    Dower. 

When  widow  not  entitled  to  dower. — Where  by  the  will  of  his  grandfather  decedent 
was  devised  certain  property  "during  his  natural  life  with  the  right  and  power 
to  dispose  of  by  will,"  and  by  a  codicil  the  property  was  devised  to  decedent's 
helrs-at-law  in  case  he  did  not  dispose  of  it  by  will,  and  by  a  further  codicil  other 
property  was  added  subject  to  the  same  conditions  in  every  respect  mentioned  in 
the  will  and  first  codicil,  and  decedent  by  will  devises  the  property,  his  widow  is 
not  entitled  to  dower  in  the  estate  so  devised  to  him  by  his  grandfather.  Barr 
v.  Howell  (1914),  85  Misc.  330,  147  N.  Y.  Supp.  483. 

§  200.    Election  between  devise  and  dower. 

A  provision  of  a  will  in  favor  of  the  wife,  in  order  to  bar  her  claim  to  dower, 
must  be  so  clear  and  Incompatible  therewith  as  to  compel  the  conclusion  that  that 
was  what  the  testator  intended.  Where  there  is  no  room  for  doubt  it  must  be 
resolved  in  favor  of  the  dower  right.  Roessle  v.  Roessle  (1914),  163  App.  Div. 
344,  148  N.  Y.  Supp.  659. 

When  wife  has  right  to  assert  dower  in  specific  lands  devised  to  her;  when  widow 
is  pnt  to  election. — A  wife,  for  a  more  favorable  adjustment  of  the  transfer  tax, 
has  a  right  to  assert  dower  in  specific  lands  devised  to  her  by  her  husband,  and  in 
the  possible  case  that  she  shall  find  that  claims  of  creditors  may  intervene  between 
the  gift  and  its  enjoyment.  But  where,  in  addition  to  such  devise  of  the  residuary 
estate  in  trust,  the  Income  thereof  to  be  equally  divided  between  testator's  wife 
and  son,  the  will  provides  that  if  the  son  dies  during  the  lifetime  of  his  mother 
one-half  of  said  income  shall  go  to  his  surviving  child  or  children  share  and  share 
alike,  and  directs  that  upon  the  death  of  testator's  wife  all  the  estate  shall  go  to  the 
son,  and  in  event  of  his  death  before  hers  then  upon  the  death  of  testator's  wife  all 
of  the  estate  is  given  to  the  child  or  children  of  his  said  son,  the  widow  is  put  to 
her  election  between  dower  and  the  provisions  of  the  will  as  to  lands  other  than 
those  specifically  devised  to  her.  Matter  of  Springsteen  (1914),  86  Misc.  389,  149 
N.  Y.  Supp.  278. 
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Dower;  conveyances.  |§  201,223,228,242,253. 


§  201.    When  deemed  to  have  elected. 

In  an  action  to  admeasure  plaintiff's  dower  in  certain  real  estate  in  New  York 
city,  of  which  her  husband  died  seized,  it  appeared  that  the  testator,  after  making 
certain  specific  bequests  to  his  wife  and  others,  devised  the  residue  of  his  estate, 
consisting  of  personal  property  and  real  estate  situate  in  the  District  of  Columbia, 
New  York  and  New  Jersey,  to  his  wife  and  two  children  "absolutely  and  in  fee 
simple,  share  and  share  alike."  Under  the  law  of  the  District  of  Columbia,  where 
the  will  was  executed  and  probated,  and  where  the  testator  resided  at  the  time 
of  his  death,  the  terms  thereof  barred  dower.  The  will  containd  no  clause  providing 
that  the  provisions  for  the  widow  were  "in  lieu  of  dower."  Thereafter  the 
plaintiff,  without  claiming  her  dower  interest,  joined  in  the  conveyance  of  the 
real  estate,  but  about  seven  years  after  the  probate  of  the  will,  learning  of  her 
rights  under  the  law  of  this  State,  brought  this  action.  It  was  held,  on  all  the 
evidence,  that  the  plaintiff  was  entitled  to  her  dower  interest  in  the  lands  of  which 
her  husband  died  seized,  situate  in  this  State,  that  the  question  whether  the 
plaintiff  is  entitled  to  dower  in  the  lands  of  which  the  testator  died  seized, 
situate  in  this  State,  should  be  determined  by  the  laws  of  this  State,  unaffected 
by  the  laws  of  the  District  of  Columbia;  that  the  burden  was  upon  the  de- 
fendants to  establish  beyond  question  both  the  facts  and  the  law  necessary 
to  deprive  the  plaintiff  of  her  dower;  the  plaintiff  cannot  be  deemed  to  have  waived 
her  claim  as  she  knew  nothing  of  her  right  under  the  New  York  law  until  a 
short  time  prior  to  the  commencement  of  the  action.  Roessle  v.  Roessle  (1914),  163 
App.  Div.  344,  148  N.  Y.  Supp.  659. 

§  223.    Rights  when  property  or  lease  is  transferred. 

Summary  proceedings  against  tenant;  oounterclaim. — This  section  does  not  au- 
thorize a  tenant  in  summary  proceedings  against  him  for  nonpayment  of  rent  to 
interpose  a  counterclaim  running  in  favor  solely  of  his  assignee,  neither  has  the 
tenant  the  right  to  interpose  a  counterclaim  because  his  position  is  practically  that 
of  surety  for  his  assignee  of  the  lease.  Matter  of  Barney  v.  Du  Vlvier  (1914),  86 
Misc.  29,  147  N.  Y.  Supp.  913. 

§  228.    Termination  of  tenancies  at  will  or  by  sufferance,  by  notice. 

Summary  proceedings  for  removal  of  tenant  at  will;  notice  to  quit  necessary. — 
A  tenant  in  possession  under  an  invalid  lease  is  a  tenant  at  will,  and  a  petition 
in  summary  proceedings  for  his  removal  which  does  not  allege  that  he  was  given 
the  notice  required  by  this  section  is  jurisdictionally  defective,  but  where  the 
tenant  enters  a  general  appearance,  goes  to  trial  upon  the  merits  and  makes 
no  motion  in  regard  to  such  defect,  it  is  waived.  Carman  v.  Fox  (1914),  86 
Misc.  197,  149  N.  Y.  Supp.  213. 

§  242.    When  written  conveyance  necessary. 

Where  a  husband  leases  his  wife's  real  estate  without  the  authority  rquired  by 
sections  242,  259  of  the  Real  Property  Law,  the  lease  is  void,  and  the  fact  that  she 
accepted  rent  due  thereunder  and  indorsed  checks  received  in  payment  for  the 
rent  does  not  constitute  a  legal  ratification  of  adoption  of  the  lease.  Carman  v. 
Fox  (1914),  86  Misc.  197,  149  N.  Y.  Supp.  213. 

§  253.    Construction  of  covenants  in  grants  of  freehold  interests. 

"Charge,  incumbrance  or  lien";  assessment  in  street  proceeding. — Under  sub- 
division 3  of  this  section  an  assessment  for  benefit  in  a  street  opening  proceeding 
in  the  city  of  New  York  becomes  a  "charge,  incumbrance  or  lien,"  within  the  mean- 
ing of  Incumbrances,  only  after  entry  of  the  assessment  in  the  office  of  collector  of 
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§§  262,263,275,291.  Assignment  of  mortgage.  L.  1915,  ch.  493. 

assessments  and  arrears  under  section  1017  of  the  Greater  New  York  Charter. 
Ryan  v.  Domestic  Realty  Co.  (1914),  85  Misc.  449,  147  N.  Y.  Supp.  974. 

Covenant  of  seizin;  breach;  damages. — A  covenant  that  grantors  "are  seised  of 
the  said  premises  in  fee  simple  and  have  good  right  to  convey  the  same"  is  not 
satisfied  by  possession,  but  must  be  construed  to  mean  that  the  grantor  at  the 
time  of  the  conveyance  was  lawfully  seized  of  a  good,  absolute  and  indefeasible 
estate  of  inheritance  in  fee  simple  and  had  full  power  to  convey  the  same.  A 
covenant  of  seizin  is  broken,  if  at  all,  upon  delivery  of  the  deed,  and  in  an 
action  for  breach  of  the  covenant  proof  of  eviction  or  ouster  is  not  essential  to 
the  recovery  of  substantial  damages.  Hi  Hiker  v.  Rueger  (1914),  165  App.  Div. 
189,  151  N.  Y.  Supp.  234. 


§  262.    Conveyances  with  intent  to  defraud  purchasers  and 

ers  void. 

Conveyance  by  husband  to  wife. — A  husband  cannot  purchase  property  and 
place  the  same  in  his  wife's  name,  and  then  prevent  leinors  or  judgment  creditors 
of  his  wife  from  treating  the  property  as  hers,  in  case  she  deeds  it  back  without 
consideration,  if  she  used  the  property  as  her  own  in  creating  the  incumbrance. 
Osborn  v.  Peace  (1914),  215  Fed.  181,  184. 

§  263.    Conveyances  with  intent  to  defraud  creditors  void. 

Transfer  with  intent  to  defraud  creditors. — A  wife  cannot  transfer  property,  which 
in  reality  belongs  to  her  husband,  in  order  merely  to  prevent  her  creditore  from 
collecting  their  debts  if  she  had  incurred  those  debts  through  reliance  upon  her 
ownership,  if  this  was  known  or  ought  to  have  been  known  to  her.  Osborn  v. 
Peace  (1914),  215  Fed.  181,  185. 

§  275.    Assignment    of    mortgage   required    in    lien    of    certificate    of 

discharge. — Whenever  a  mortgage  upon  real  property  shall  be  due  and 

payable  the  mortgagee  or  the  owner  and  holder  of  the  mortgage  shall 

execute  and  deliver  to  any  person  or  persons,  or  corporation,  named  by 

the  owner  of  the  land  upon  which  the  same  is  a  lien,  an  assignment  of 

the  mortgage  duly  executed  which  may  by  its  terms  be  without  recourse 

to  the  assignor  in  any  event  and  discharge  such  assignor  from  any  liability 

thereunder  to  the  assignee;  provided  a  demand  has  been  made  of  the 

holder  of  the  mortgage  by  the  owner  of  the  land  upon  which  the  same  is 

a  lien  for  such  assignment  in  lieu  of  a  certificate  of  discharge  of  the  same, 

and  the  full  amount  of  principal  and  interest  due  on  the  mortgage  and  the 

usual  fee  for  drawing  the  assignment  is  tendered  or  paid.    But  nothing 

in  this  section  contained  shall  require  such  execution  and  delivery  of  an 

assignment  of  the  mortgage  in  lieu  of  a  certificate  of  discharge  where  the 

owner  and  holder  of  the  mortgage  so  due  and  payable  also  holds  or  has 

a  junior  or  subsequent  mortgage  or  other  lien  on  the  same  property. 

(Added  by  L.  1914,  ch.  408  and  amended  by  L.  1915,  ch.  493,  in  effect 

May  3,  1915.) 

§  291.    Recording  of  conveyances. 

Legislative  and  Judicial  history  of  recording  act  considered.    Hatcher  v.  Brunt 
(1915),  89  Misc.  530. 
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L.  1915,  ch.  190.  Acknowledgments  and  proofs.  55  298, 301, 370, 380. 

§  298.  Acknowledgments  and  proofs  within  the  state. — The  acknowl- 
edgment or  proof  of  a  conveyance  of  real  property  within  the  state  may 
be  made  at  any  place  within  the  state,  before  a  justice  of  the  supreme 
court;  or  within  the  district  wherein  such  officer  is  authorized  to  perform 
official  duties,  before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk 
of  a  court,  a  notary  public,  or  the  mayor  or  recorder  of  a  city,  a  justice 
of  the  peace,  surrogate,  special  surrogate,  special  county  judge,  or  com- 
missioner of  deeds,  except  that  such  an  acknowledgment  or  proof  of  con- 
veyance may  be  taken  by  a  justice  of  the  peace  anywhere  within  the 
county  containing  the  town  or  city  in  which  he  is  authorized  to  perform 
official  duties.     (Amended  by  L.  1915,  ch.  190,  in  effect  Apr.  3,  1915.) 

§  301.  Acknowledgments  and  proofs  in  foreign  countries. — Subd.  8 
amended  by  L.  1915,  ch.  28,  in  effect  Mch.  4,  1915,  as  follows: 

8.  If  within  the  states  comprising  the  empire  of  Germany  or  within 
the  kingdom  of  Italy,  it  may  also  be  made  before  a  judge  of  a  court  of 
record  under  the  seal  of  such  court,  or  before  a  notary  public  under  the 
seal  of  his  office  and  the  seal  of  the  city  or  town  in  which  the  notary 
resides. 

Subdivision. 8.— See  Matter  of  Kroog  (1915),  89  Misc.  35,  152  N.  T.  Supp.  553. 

§  370.    Application  to  register  title  to  real  property. 

The  intention  of  the  Title  Registration  Act  was  to  provide  a  new  system  of 
land  registration  whereby  persons  can  ascertain  by  an  inspection  of  the  register 
in  whom  the  title  to  a  particular  piece  of  property  is  vested.  Partenfelder  v. 
People  (1914),  211  N.  Y.  355;  to  allow  an  action  to  register  good  titles,  not  to 
cure  bad  ones.    Meighan  v.  Rone  (1915),  166  App.  Dlv.  175,  151  N.  T.  Supp.  785. 

The  legislature  did  not  establish  a  method  of  registering  land  titles  as  a  device 
to  enable  one  party  to  acquire  the  title  of  others  without  their  knowledge.  Upon 
a  plaintiffs  failure  to  establish  title  in  an  action  brought  for  that  purpose  it  is 
the  duty  of  the  court  to  dismiss  the  complaint  irrespective  of  whether  any  of  the 
defendants  have  appeared  in  the  action.  Barkenthein  v.  People  (1915),  213  N.  Y. 
554. 

A  title  which  may  be  registered  in  such  action  is  one  whloh  is  marketable  and 
free  from  reasonable  donbts;  in  other  words,  such  title  as  a  court  of  equity  would 
compel  an  unwilling  purchaser  to  accept  in  a  suit  for  specific  performance. 
Meighan  v.  Rone  (1915),  166  App.  Div.  175,  151  N.  Y.  Supp.  785. 

§  380.    Examiner's  certificate  of  title. 

Sufficiency  of  examiner's  certificate. — An  insufficient  certificate  of  title  cannot 
be  made  sufficient  by  prefixing  a  statement  of  the  examiner's  opinion  that  the 
title  of  the  premises  sought  to  be  registered  is  in  the  plaintiff.  The  facts,  the 
exact  state  and  condition  of  the  title,  are  to  be  set  forth  in  the  examiner's  cer- 
tificate. A  defendant  may  not  put  all  the  facts  in  issue  by  the  ordinary  general 
denial,  but  must  specify  the  particular  statement  or  statements  which  he  intends 
to  controvert  and  state  what  he  claims  the  fact  to  be.  Barkenthein  v.  People 
(1915),  213  N.  Y.  554. 

Official  examiners  of  titles  are  public  officers,  and  should  state  no  facts  in  their 
certificates  and  abstracts  regarding  the  sufficiency  of  a  title  carelessly,  or  without 
proof  of  the  accuracy  of  the  facts  stated.  Meighan  v.  Rohe  (1915),  166  App. 
Div.  175,  151  N.  Y.  Supp.  785. 
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§  385.  Registration  of  title. 


Where  the  official  examiner's  certificate  is  so  defective  and  questionable  as  to 
cast  doubt  and  suspicion  on  the  title  of  plaintiff  in  that  though  it  appeared 
thereby  that  there  were  no  conveyances  passing  the  interest  of  persons  once 
owners  of  the  land  it  did  not  appear  from  said  certificate  that  in  a  partition 
suit  infant  parties  defendant  had  been  duly  served,  the  court  is  without  jurisdiction 
to  register  the  title,  and  a  motion  to  vacate  the  original  order  and  to  set  aside 
the  summons,  notice  of  object  of  action  and  all  subsequent  proceedings  will  be 
granted.  Eldert  v.  Cross  Country  R.  R.  Co.  (1915),  88  Misc.  684,  151  N.  Y.  Supp. 
441. 

The  object  of  the  Torrent  land  title  registration  law  is  to  register  good  titles 
and  not  to  cure  bad  ones,  and  in  an  action  brought  under  said  statute  to 
register  a  title  the  court  is  not  justified  in  relying  on  the  conclusions  of  the 
official  examiner  but  is  bound  to  carefully  and  critically  examine  his  certificate, 
the  abstract  and  the  accompanying  affidavits  and  determine  not  only  that  the 
plaintiff  appears  to  have  a  title  free  from  reasonable  doubt  but  that  every  person 
who  might  have  any  right  or  interest  in  the  premises  or  lien  thereon  is  spe- 
cifically named  as  a  party  defendant.  Eldert  v.  Cross  Country  R.  R.  Co.  (1915), 
88  Misc.  684,  151  N.  Y.  Supp.  441. 

Proof  of  title. — When  the  plaintiff  has  complied  with  the  statute  and  set  forth 
the  facts  relied  upon  to  establish  his  title,  he  cannot  be  put  to  the  trouble  of 
proving  them  on  the  trial  by  the  original  documents,  records  or  other  evidence, 
but  the  examiner's  certificate  of  title,  the  abstract,  searches  and  survey  are  pre- 
sumptive evidence  of  them  (§  385),  except  that  any  party  appearing  at  the  trial 
may  require  that  the  ordinary  rules  of  evidence  and  proof  unaffected  by  said 
section  apply  to  the  matter  specifically  controverted.  Barken thein  v.  People 
(1915),  213  N.  Y.  554. 

§  385.    Commencement  of  the  action. 

An  order  direeting  that  an  action  to  register  title  be  commenced  by  the  issuance 
and  service  of  the  summons  should  not  be  made  by  the  court  unless  facts  are 
shown  to  the  court  which  at  least  uncontradicted  and  unexplained  show  a  good 
title  in  the  claimant  as  against  all  the  world.  Where  the  plaintiff  rests  his  case 
upon  the  complaint  and  accompanying  papers,  and  they  do  not  show  a  title  good 
as  against  all  the  world,  the  action  should  be  dismissed  upon  motion  of  a  de- 
fendant Held,  upon  examination  of  plaintiff's  title,  that  it  is  not  entitled  to 
registration.    Partenf elder  v.  People  (1914),  211  N.  Y.  355. 

Trial  of<  aotion;  pleadings. — The  complaint  and  the  pleadings  of  the  defendants 
create  the  issues  precisely  as  would  such  pleadings  in  an  ordinary  action  under 
the  Code  of  Civil  Procedure  and  those  issues  are  triable  by  the  tribunal  named 
in  this  section  "according  to  the  laws  of  this  state  and  the  rules  of  court,"  except 
that  allegations  of  the  complaint  denied  by  an  answer  may  be  presumptively 
proven  by  the  relevant  facts  stated  in  the  certificate  of  title,  the  abstract,  searches 
and  survey.  A  defendant  who  desires  or  Intends  to  controvert  or  contradict 
by  proof  any  fact  stated  in  those  documents  must  by  his  answer  deny  the  fact 
and  in  addition  specifically  allege  therein  the  controverting  facts.  The  plaintiff 
must  then  affirmatively  establish  the  facts  so  controverted  and  sustain  the  burden 
of  proof  in  accord  with  the  ordinary  rules  of  evidence  and  proof.  On  examina- 
tion of  the  documents  attached  to  the  complaint,  held,  that  they  do  not  show  the 
title  in  question  to  be  In  the  plaintiff  except  through  the  statement  of  the  official 
examiner  "that  the  title  to  the  property  herein  described  is  vested  in  her," 
the  force  or  effect  of  which  statement  or  conclusion  is  not  considered,  because 
the  answer  denies  it  and  supports  its  denial  with  controverting  facts,  Barkentheln 
y.  People  (1914),  212  N.  Y.  36. 
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L.  1915,  ch.  255, 634.  Control  of  court.  Code  Civ.  Pro.  f  2471. 

§  389.    Any  person  interested  may  appear  and  defend. 

Holder  of  mortgage  proper  defendant. — In  registering  titles  under  the  act  it  is 
necessary  for  the  court  to  hear  and  determine  all  controversies  respecting  the 
title;  hence  a  party  alleging  that  he  has  a  mortgage  affecting  any  part  of  the 
property  in  question  is  a  proper  defendant  in  the  action  provided  for  by  the 
statute.    Partenfelder  v.  People   (1914),  211  N.  Y.  355. 

The  People  of  the  state,  as  defendants,  in  actions  for  the  registration  of  titles 
under  the  sections  of  the  Real  Property  Law  relating  thereto,  have  the  right  by 
their  pleading  to  oppose  the  right  of  the  plaintiff  to  the  judgment  demanded  and 
to  support  the  pleading  by  corresponding  proof.  Barkenthein  v.  People  (1914), 
212  N.  Y.  36. 

Attorney-General  may  appear  as  amicus  curiae. — The  People  of  the  State  of  New 
York  have  an  interest  in  seeing  that  imperfect  titles  are  not  registered  in  such 
action,  and  hence  it  is  both  the  right  and  the  duty  of  the  Attorney-General  to 
appear  and  act  as  amicus  curiae.  Meighan  v.  Rohe  (1915),  166  App.  Div.  175; 
151  N.  Y.  Supp.  785. 

RECEIVERS. 
Code  of  Civil  Prooednre. 

§  2471.  Receiver  and  his  acconnts  are  subject  to  the  control  of  the 
court. — A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution  was 
issued,  except  where  a  receiver  is  appointed  by  the  city  court  of  the  city 
of  New  York  or  by  a  county  court,  or  a  justice  of  said  courts,  he  is  sub- 
ject to  the  direction  and  control  of  the  said  court  or  justice.  Where  an 
order  has  been  made,  extending  a  receivership  to  a  special  proceeding 
founded  upon  a  subsequent  judgment,  the  control  over,  and  direction  of, 
the  receiver,  with  respect  to  that  judgment,  remain  in  the  court  or  justice 
to  whose  control  and  direction  he  was  originally  subject.  He  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  paid  out.  An 
interested  party  may  appear  by  serving  upon  the  receiver  and  filing  in 
the  court  a  written  notice. 

The  receiver  may  file  his  account  and  thereupon  move  for  either  an 
intermediate  or  final  judicial  settlement  thereof.  Should  the  receiver  fail 
to  file  an  account  and  apply  for  the  above  relief  within  a  reasonable  time, 
an  interested  party  may  apply  for  an  order  directed  to  the  receiver.  The 
account  must  contain  a  full  and  true  statement  as  to  all  property  and 
the  disposition  thereof.  It  must  be  verified  to  the  effect,  that  it  is  true 
to  the  knowledge  of  the  receiver,  except  as  to  the  matters  therein  stated  to 
be  alleged  on  information  and  belief,  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  that  the  sources  of  his  information  and  grounds 
of  his  belief  are  as  therein  set  forth,  and  he  knows  of  no  error  or  omis- 
sion to  the  prejudice  of  the  judgment  debtor,  creditor,  surety,  or  other 
person  interested.  All  vouchers  must  be  numbered  and  classified  and  a 
summary  of  the  totals,  together  with  the  total  payment  made  or  due  to 
each  person,  shall  be  made  part  of  and  accompany  the  account.  The 
court  may  direct  the  receiver  to  attend  and  be  examined  under  oath  as  to 
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the  account,  the  discharge  of  his  duties,  or  any  other  matter  relating  to 
the  administration  thereof.  He  may  be  allowed  without  a  voucher,  any 
proper  item  of  expenditure  for  postage,  affidavits  or  acknowledgments, 
or  other  item,  not  exceeding  five  dollars,  for  which  a  voucher  is  not  cus- 
tomarily given  or  obtainable,  upon  specifying  in  his  account  when,  to 
whom  and  for  what  the  payment  was  made;  but  all  the  items  so  allowed 
shall  not  exceed  one  hundred  dollars.  An  interested  party  may  contest 
the  account  after  appearing  by  filing  written  objections  thereto  and  serv- 
ing a  copy  thereof  upon  the  receiver  or  his  attorney  either  before  or  after 
service  upon  him  of  a  written  notice  of  the  filing  of  said  account.  The 
time  within  which  to  contest  the  account  may  be  limited  by  the  court. 
The  contest  shall  be  confined  to  the  items  or  matters  thus  objected  to.  A 
settlement  of  the  account  may  be  ordered  subject  to  said  objections.  The 
court  may  allow  or  disallow  any  item  of  the  account  and  decree  either  an 
intermediate  or  final  settlement,  conclusive  upon  all  parties,  appearing 
therein  or  who  have  been  served  with  notice  of  filing  of  said  account. 
(Amended  by  L.  1915,  chs.  255  and  634,  m  effect  Sept.  1,  1915.) 

§  2471.  Receiver  and  his  accounts  are  subject  to  the  control  of  the 
court. — A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  eut  of  which  the  execution  was  is- 
sued, except  where  a  receiver  is  appointed  by  the  city  court  of  the  city 
of  New  York  or  a  justice  thereof,  he  is  subject  to  the  direction  and  con- 
trol of  the  city  court  or  a  justice  thereof.  "Where  an  order  has  been 
made,  extending  a  receivership  to  a  special  proceeding  founded  upon  a 
subsequent  judgment,  the  control  over,  and  direction  of,  the  receiver,  with 
respect  to  that  judgment,  remain  in  the  court  to  whose  control  and  direc- 
tion he  was  originally  subject.  He  shall  keep  accounts  of  his  receiver- 
ship and  vouchers  for  all  moneys  paid  out.  An  interested  party  may 
appear  by  serving  upon  the  receiver  and  filing  in  the  court  a  written  no- 
tice. 

The  receiver  may  file  his  account  and  thereupon  move  for  either  an  in- 
termediate or  final  judicial  settlement  thereof.  Should  the  receiver  fail 
to  file  an  account  and  apply  for  the  above  relief  within  a  reasonable  time, 
an  interested  party  may  apply  for  an  order  directed  to  the  receiver.  The 
account  must  contain  a  full  and  true  statement  as  to  all  property  and 
the  disposition  thereof.  It  must  be  verified  to  the  effect,  that  it  is  true  to 
the  knowledge  of  the  receiver,  except  as  to  the  matters  therein  stated  to 
be  alleged  on  information  and  belief,  and  that  as  to  those  matters,  he  be- 
lieves it  to  be  true,  that  the  sources  of  his  information  and  grounds  of 
his  belief  are  as  therein  set  forth,  and  he  knows  of  no  error  or  omission 
to  the  prejudice  of  the  judgment  debtor,  creditor,  surety,  or  other  person 
interested.  All  vouchers  must  be  numbered  and  classified  and  a  sum- 
mary of  the  totals,  together  with  the  total  payment  made  or  due  to  each 
person,  shall  be  made  part  of  and  accompany  the  account.    The  court 
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may  direct  the  receiver  to  attend  and  be  examined  under  oath  as  to  the 
account,  the  discharge  of  his  duties,  or  any  other  matter  relating  to  the 
administration  thereof.  He  may  be  allowed  without  a  voucher,  any  proper 
item  of  expenditure  for  postage,  affidavits  or  acknowledgments,  or  other 
item,  not  exceeding  five  dollars,  for  which  a  voucher  is  not  customarily 
given  or  obtainable,  upon  specifying  in  his  account  when,  to  whom  and 
for  what  the  payment  was  made;  but  all  the  items  so  allowed  shall  not 
exceed  one  hundred  dollars.  An  interested  party  may  contest  the  ac- 
count after  appearing  by  filing  written  objections  thereto  and  serving  a 
copy  thereof  upon  the  receiver  or  his  attorney  either  before  or  after  ser- 
vice upon  him  of  a  written  notice  of  the  filing  of  said  account.  The  time 
within  which  to  contest  the  account  may  be  limited  by  the  court.  The 
contest  shall  be  confined  to  the  items  or  matters  thus  objected  to.  A  set- 
tlement of  the  account  may  be  ordered  subject  to  said  objections.  The 
court  may  allow  or  disallow  any  item  of  the  account  and  decree  either  an 
intermediate  or  final  settlement,  conclusive  upon  all  parties,  appearing 
therein  or  who  have  been  served  with  notice  of  filing  of  said  account. 
(Amended  by  L.  1915,  ch.  255,  in  effect  Sept.  1,  1915.) 

REGENTS. 
Election;  Education  L.,  §  41. 

BIVEB  REGULATION. 
See  Conservation  L.,  §§  430-472. 
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RELIGIOUS  CORPORATIONS  LAW. 

(L.  1909,  ch.  53.) 

§  9.  Removal  of  human  remains  from  one  cemetery  of  a  religious  cor- 
poration to  another  cemetery  owned  by  it. — A  religious  corporation,  not- 
withstanding the  restrictions  contained  in  any  conveyance  or  devise  to 
it,  may  remove  the  human  remains  buried  in  a  cemetery  owned  by  it, 
or  when  such  church  corporation  is  situated  outside  of  a  city  in  the 
grounds  surrounding  the  church  belonging  to  such  corporation,  to  an- 
other cemetery  owned  by  it,  or  to  a  plot  or  lot  acquired  by  it  in  any  other 
cemetery  located  in  the  same  town,  or  in  a  town  adjoining  the  town  or 
city  in  which  the  cemetery  wherein  such  human  remains  are  buried  is 
located,  if  the  trustees  thereof  so  determine,  and  if  either  three-fourths  of 
the  members  of  such  corporation,  qualified  to  vote  at  its  corporate  meet- 
ings, sign  and  acknowledge  and  cause  to  be  recorded  in  the  office  of  the 
clerk  of  the  county  in  which  such  cemetery  or  a  part  thereof  is  situated, 
a  written  consent  thereto,  or  if  three-fourths  of  the  members  of  such  cor- 
poration qualified  to  vote,  and  present  and  voting,  at  a  corporate  meeting 
of  such  corporation,  specially  called  for  that  purpose,  shall  approve 
thereof.  But  if  such  corporation  be  a  church,  previous  notice  of  the  ob- 
ject of  such  meeting  shall  be  published  for  at  least  four  successive  weeks 
in  a  newspaper  of  the  town,  village  or  city  in  which  the  cemetery  from 
which  the  removal  is  proposed,  is  situated,  or  if  no  newspaper  is  pub- 
lished therein,  then  in  a  newspaper  designated  by  the  county  judge  of  such 
county.  Such  removal  shall  be  made  in  an  appropriate  manner  and  in 
accordance  with  such  directions  as  to  the  manner  thereof,  as  may  be 
given  by  the  board  of  health  of  the  town,  village  or  city  in  which  the 
cemetery  from  which  the  removal  is  made,  is  situated.  All  tombstones, 
monuments  or  other  erections  at  or  upon  any  grave  from  which  any  re- 
mains are  removed,  shall  be  properly  replaced  or  raised  at  the  grave  where 
the  remains  are  reinterred.  (Amended  by  L.  1915,  ch.  213,  in  effect  Apr. 
5,  1915.) 

§  12.    Sale,  mortgage  and  lease  of  real  property  of  religious  corporations. 

Not  applicable  to  foreign  corporations. — The  words  of  this  section  prohibiting 
religious  corporations  from  selling  their  real  property  without  leave  of  the  court 
should  be  limited  to  domestic  corporations.  The  prohibition  does  not  extend  to 
foreign  corporations.    Muck  v.  Hitchcock  (1914),  212  N.  Y.  283. 

§  21-a.  Corporations  for  acquiring  lands  for  parsonage  or  camp-meeting 
purposes  for  the  Free  Methodist  denomination. — The  district  elder  and  a  ma- 
jority of  the  stewards  residing  in  the  district  elder's  district,  elected  by  an 
annual  conference  of  the  Free  Methodist  Church  denomination,  may  be- 
come incorporated,  for  the  purpose  of  acquiring,  maintaining  and  im- 
proving real  property,  to  be  used  for  the  purpose  of  a  district  elder's  par- 
sonage or  for  camp-meeting  purposes,  or  for  both  such  purposes,  by  acknowl- 
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edging  and  filing  a  certificate,  stating  the  name  and  object  of  the  cor- 
poration, the  name  of  such  annual  conference,  and  of  such  district  elder's 
district,  the  names,  residences  and  official  relations  to  such  district  of  the 
signers  thereof,  the  number  of  trustees  of  said  incorporation,  which  shall 
be  three,  or  some  multiple  of  three,  not  to  exceed  twelve,  the  names  of 
such  trustees,  designating  one-third  to  hold  office  for  three  years,  one- 
third  to  hold  office  for  two  years  and  one-third  to  hold  office  for  one  year. 

On  filing  such  certificate,  the  district  elder  and  all  the  stewards  of  such 
district,  by  virtue  of  their  respective  offices,  shall  be  a  corporation  by 
the  name,  and  for  the  purposes  therein  stated,  and  the  persons  therein 
named  as  trustees  shall  be  the  first  trustees  thereof. 

A  person  holding  property  in  trust  for  the  purpose  of  a  parsonage  for 
the  district  elder  of  the  district,  or  for  camp  meeting  purposes,  and  his 
successors  in  office,  for  the  Free  Methodist  church  denomination,  may 
convey  the  same  to  a  corporation  organized  for  this  purpose  of  acquiring 
property  within  the  district  in  which  such  property  is  situated. 

Meetings  held  under  the  direction  of  such  corporation,  upon  camp 
grounds  owned  by  such  corporation,  shall  be  deemed  to  be  religious 
meetings,  within  the  provisions  of  the  law  relating  to  the  disturbance  of 
religious  meetings,  and  the  trustees  shall  have  the  powers  of  peace  offi- 
cers with  relation  thereto. 

When  such  corporation  or  camp  ground  association  owns  land  bordering 
on  any  navigable  waters  to  be  used  for  camp  meeting  purposes  only,  such 
corporation  or  association  may  regulate  or  prohibit  the  landing  of  per- 
sons or  vessels  at  the  wharves,  piers  or  shores  upon  such  ground  during 
the  holding  of  religious  services  thereon.  (Added  by  L.  1915,  ck.  209,  in 
effect  Apr.  5,  1915.) 

§  43.  Annual  elections  and  special  meetings  of  incorporated  Protestant 
Episcopal  parishes. — The  annual  election  of  a  Protestant  Episcopal  parish, 
hereafter  incorporated,  shall  be  held  on  the  secular  day  in  the  week  com- 
mencing with  the  first  Sunday  in  Advent,  designated  in  its  certificate  of 
incorporation.  The  annual  election  of  an  incorporated  Protestant  Epis- 
copal parish  or  church  heretofore  incorporated  shall  be  held  on  the  day 
fixed  for  such  annual  election,  by  or  in  pursuance  of  law,  or  if  no  such 
date  be  so  fixed,  then  on  the  Monday  next  after  the  first  Sunday  in  Ad- 
vent. Special  meetings  of  any  Protestant  Episcopal  parish  or  church 
heretofore  or  hereafter  incorporated  may  be  held  on  any  secular  day 
fixed  by  the  vestry.  Notice  of  such  annual  election  or  special  meeting 
shall  be  read  by  the  rector  of  the  parish,  or  if  there  be  none,  or  he  be 
absent,  by  the  officiating  minister  or  by  a  church  warden  thereof,  on 
each  of  the  two  Sundays  next  preceding  such  election  or  special  meeting, 
in  the  time  of  divine  service,  or  if,  for  any  reason,  the  usual  place  of  wor- 
ship of  the  parish  be  not  open  for  divine  service,  the  notice  shall  be 
posted  conspicuously  on  the  outer  door  of  the  place  of  worship  for  two 
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weeks  next  preceding  the  election  or  special  meeting.  Such  notice  shall 
specify  the  place,  day  and  hour  of  holding  the  election  or  special  meeting. 
The  notice  of  the  annual  election  shall  also  specify  the  name  and  term  of 
office  of  each  church  warden  and  vestryman  whose  term  of  office  shall 
then  expire,  or  whose  office  shall  then  be  vacant  for  any  cause,  and  the 
office  for  which  each  such  officer  is  to  be  then  elected.  The  notice  of  a 
special  meeting  shall  specify  the  matter  or  question  to  be  brought  before 
such  meeting  and  no  matter  or  question  not  specified  in  such  notice  shall 
be  acted  on  at  such  meeting.  The  presiding  officer  of  such  annual  or 
special  meeting  shall  be  the  rector  of  the  parish,  if  there  be  one,  or  if 
there  be  none,  or  he  be  absent,  one  of  the  church  wardens  elected  for  the 
purpose  by  a  majority  of  the  duly  qualified  voters  present,  or  if  no  church 
warden  be  present,  a  vestryman  elected  in  like  manner.  Such  presiding 
officer  shall  be  the  judge  of  the  qualifications  of  the  voters;  shall  receive 
the  votes  cast;  and  shall  declare  the  result  of  the  votes  cast.  The  presid- 
ing officer  of  such  annual  or  special  meeting  shall  enter  the  proceedings 
of  the  meeting  in  the  book  of  the  minutes  of  the  vestry,  sign  his  name 
thereto,  and  offer  the  same  to  as  many  qualified  voters  present  as  he 
shall  think  fit,  to  be  also  signed  by  them.  Male  persons  of  full  age 
belonging  to  the  parish,  who  have  been  regular  attendants  at  its  worship 
and  contributors  to  its  support  for  at  least  twelve  months  prior  to  such 
election  or  special  meeting  or  since  the  establishment  of  such  parish,  shall 
be  qualified  voters  at  any  such  election  or  special  meeting,  and  also,  when- 
ever so  permitted  by  the  canons  of  the  diocese,  women  having  the  like 
qualifications  may  vote  at  the  annual  elections  and  special  meetings  of 
any  parish  of  such  diocese,  whenever  such  parish  shall  so  determine  in  the 
manner  provided  in  section  forty-six  of  this  chapter.  The  action  of  an 
annual  or  special  meeting  upon  any  matter  or  question  shall  be  decided 
by  a  majority  of  the  qualified  voters  voting  thereon.  The  polls  of  an 
election  shall  continue  open  for  one  hour  and  longer,  in  the  discretion  of 
the  presiding  officer,  or  if  required  by  a  vote  of  a  majority  of  the  qualified 
voters  present  and  voting.  The  church  wardens  and  vestrymen  shall  be 
elected  by  ballot  from  male  persons  qualified  to  vote  at  such  election,  and 
no  person  shall  be  eligible  for  election  as  church  warden,  unless  he  be 
also  a  communicant  in  the  Protestant  Episcopal  church,  nor  be  eligible 
for  election  as  vestryman,  unless  he  shall  have  been  baptized.  At  each 
annual  election  of  an  incorporated  Protestant  Episcopal  parish  hereafter 
incorporated,  one  church  warden  shall  be  elected  to  hold  office  for  two 
years;  and  one-third  of  the  total  number  of  vestrymen  of  the  parish  shall 
be  elected  to  hold  office  for  three  years.  At  each  annual  election  of  an 
incorporated  Protestant  Episcopal  parish  or  church  heretofore  incorpo- 
rated, two  church  wardens  and  the  total  number  of  its  vestrymen  shall 
be  elected  to  hold  office  for  one  year  thereafter,  unless  the  term  of  office 
of  but  one  church  warden  or  of  but  one-third  of  its  vestrymen  shall  then 
expire,  in  which  case  one  church  warden  shall  be  elected  to  hold  office  for 
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two  years,  and  one-third  of  the  total  number  of  its  vestrymen  shall  be 
elected  to  hold  office  for  three  years.  Each  church  warden  and  vestry- 
man shall  hold  office  after  the  expiration  of  his  term  until  his  successor 
shall  be  chosen.     (Amended  by  L.  1915,  ch.  247,  in  effect  Apr.  9,  1915.) 


RICHMOND  EXPOSITION. 

L.  1915,  ch.  711. — An  act  to  provide  for  the  representation  of  the  state  of  New  York 
at  the  national  negro  exposition  at  Richmond,  Virginia,  and  making  appropria- 
ti6n  therefor.     (In  effect  May  21,  1915.) 

Section  1.  The  sum  of  seven  thousand  five  hundred  dollars  ($7,500)  is 
hereby  appropriated  out  of  any  moneys  in  the  treasury,  not  otherwise  ap- 
propriated, for  the  purposes  hereinafter  named.  Such  moneys  shall  be 
paid  by  the  treasurer  on  a  warrant  of  the  comptroller  issued  upon  a 
requisition  signed  by  the  president  and  secretary  of  the  commission  to  be 
named  by  the  governor  as  hereinafter  provided. 

§  2.  The  governor  of  the  state  of  New  York  is  hereby  designated  and 
authorized  to  appoint  five  commissioners  to  serve  without  salary,  for  the 
state  of  New  York,  to  the  national  exposition  to  be  held  under  the  aus- 
pices of  the  negro  historical  and  industrial  association  at  Richmond,  Vir- 
ginia, during  the  months  of  July  and  August,  nineteen  hundred  and 
fifteen,  to  celebrate  the  fiftieth  anniversary  of  emancipation  of  the  negro, 
and  his  achievements  since  emancipation;  which  commissioners  are  to 
make  a  suitable  and  appropriate  exhibit  representing  the  industrial,  com- 
mercial, educational  and  religious  progress  and  achievements  of  the  negro 
people  of  the  state  of  New  York. 

§  3.  That  within  ten  days  after  the  appointment  by  the  governor,  in 
pursuance  of  this  act,  said  commissioners  shall  organize  and  elect  a  presi- 
dent and  secretary. 

§  4.  Said  commission  shall  within  thirty  days  after  the  passage  of  this 
act  collect  exhibitions  of  an  industrial,  educational  and  scientific  nature 
and  character,  or  any  other  article  reflecting  the  thought  and  genius  of 
the  negro  of  New  York,  from  the  citizens  of  the  state  of  New  York,  and 
make  arrangements  for  the  proper  display  of  the  same  at  said  national 
negro  exposition  at  Richmond,  Virginia.  Said  commissioners  shall  have 
the  authority  to  engage  and  employ  such  clerks,  assistants  and  agents 
as  may  be  necessary  for  the  proper  carrying  out  of  the  purposes  of  this 
act.  The  salaries  or  compensation  of  said  assistants,  agents  and  clerks,  or 
other  employees,  shall  be  fixed  by  said  commissioners. 

§  5.  That  said  commissioners  are  hereby  authorized  to  provide  such 
office  facilities  as  are  necessary  to  carry  out  the  purposes  of  this  act. 

§  6.  Within  sixty  days  after  the  close  of  the  exhibition,  the  said  com- 
missioners shall  make  a.  report  to  the  governor  and  comptroller  of  the 
disbursements  made  by  them  and  of  the  result  of  their  efforts  at  such 
exposition. 
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§  7.  The  commissioners,  agents,  servants  and  employees  authorized 
under  this  act  are  hereby  exempt  from  civil  service  examination. 

SARATOGA  SPRINGS. 

L.  1915,  oh.  335. — An  act  to  appropriate  moneys  for  the  objects  and  purposes  of 
the  commissioners  of  the  state  reservation  at  Saratoga  Springs.  (In  effect  Apr. 
19,  1915.) 

Section  1.  The  sum  of  ninety-nine  thousand  dollars  ($99,000),  or  so 
much  thereof  as  may  be  needed,  is  hereby  appropriated,  in  addition  to  all 
appropriations  for  the  same  purpose  heretofore  made,  to  restore  to  the 
funds  appropriated  to  the  board  hereinafter  named  the  amounts  that 
have  been  and  will  be  disbursed  therefrom  for  interest  on  the  value  of 
property  taken  for  the  reservation  and  for  expenses  incidental  to  the  ac- 
quisition of  said  property  by  the  state  and  for  the  purchase  of  such 
lands  and  rights,  easements  and  interests  in  lands  by  the  board  of  com- 
missioners of  the  state  reservation  at  Saratoga  Springs  as  the  said  board 
shall  deem  proper  and  necessary  to  be  taken  for  the  use  and  development 
of  said  reservation  for  the  purpose  of  preserving  the  natural  mineral 
springs  in  the  town  of  Saratoga  Springs  and  adjoining  towns,  and  springs 
yielding  other  potable  waters  upon  the  state  reservation  at  Saratoga 
Springs,  and  of  utilizing  the  waters  of  all  such  springs  and  of  restoring 
such  springs  to  their  former  natural  condition  and  protecting  them  from 
depletion  or  impairment,  including  the  cost  of  preliminary  surveys  of  the 
lands  taken  and  the  lands  in  which  easements  are  or  may  be  taken  and  the 
expenses  of  the  examination  and  certification  of  title  and  other  expenses  in- 
cident to  the  acquisition  of  title  by  the  state  and  the  payment  of  any  judg- 
ments that  may  be  recovered  therefor  in  the  board  of  claims. 

§  2.  The  state  comptroller,  upon  the  written  request  of  said  board  of 
commissioners  is  hereby  authorized  and  directed  to  borrow,  at  any  time 
after  the  first  day  of  March,  1915,  the  said  sum  of  ninety-nine  thousand 
dollars  ($99,000)  for  the  purposes  specified  in  this  act  and  to  issue  bonds 
or  certificates  of  the  state  therefor,  payable  within  ten  years  from  their 
date,  bearing  interest  at  a  rate  of  not  exceeding  five  per  centum  per  an- 
num, and  which  shall  not  be  sold  at  less  than  par.  The  sum  hereby  ap- 
propriated shall  be  payable  on  the  order  of  such  board  by  the  treasurer 
on  the  warrant  of  the  comptroller,  with  the  written  approval  of  the  gov- 
ernor, only  out  of  the  moneys  realized  from  the  sale  of  such  bonds  or  cer- 
tificates. 

SAVINGS  BANES. 

Dealing  in  exchange;  guaranty  fund;  Banking  L.,  §§  242,  252.  Investment  in 
judgments  against  state  and  in  state  contracts;  Banking  I.,  §  239a.  Other  in- 
vestments; Banking  I.,  §  239. 
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L.  1915,  ch.  395.  Salaries  of  officers.  i  16. 

SCHOHABIE  COUNTY. 

Boundary;  See  County  Boundaries. 

SECOND  CLASS  CITIES. 
Housing  Law,  L.  1913,  ch.  774,  repealed  by  L.  1915,  ch.  32.    See  Housing  Law. 

SECOND  CLASS  CITIES  LAW. 

(L.  1909,  ch.  55.) 

§  16.  Salaries. — In  a  city  having  a  population  of  less  than  seventy-five 
thousand,  as  appears  by  the  last  preceding  state  enumeration,  the  mayor 
shall  receive  an  annual  salary  of  three  thousand  five  hundred  dollars,  the 
comptroller  three  thousand  dollars,  the  treasurer  two  thousand  five  hun- 
dred dollars,  the  corporation  counsel  three  thousand  five  hundred  dollars, 
the  city  engineer  three  thousand  dollars,  the  president  of  the  common 
council  one  thousand  dollars,  and  each  alderman  five  hundred  dollars.  In 
a  city  having  a  population  of  seventy-five  thousand  and  less  than  one 
hundred  and  fifty  thousand  as  aforesaid,  the  mayor  shall  receive  an  an- 
nual salary  of  four  thousand  dollars,  the  comptroller  three  thousand  five 
hundred  dollars,  the  treasurer  three  thousand  dollars,  the  corporation 
counsel  four  thousand  dollars,  the  city  engineer  three  thousand  five  hun- 
dred dollars,  the  president  of  the  common  council  one  thousand  dollars, 
and  each  alderman  the  salary  provided  by  the  laws  in  force  at  the  time  of 
the  taking  effect  of  this  chapter,  except  in  the  city  of  Yonkers,  where  the 
salaries  of  the  president  of  the  common  council,  and  members  of  the  board 
of  aldermen,  shall  be  fixed  by  the  board  of  estimate  and  apportionment. 
In  a  city  having  a  population  of  one  hundred  and  fifty  thousand  or 
more,  as  aforesaid,  the  mayor  shall  receive  an  annual  salary  of  five  thou- 
sand dollars,  the  comptroller  three  thousand  five  hundred  dollars,  the 
treasurer  three  thousand  five  hundred  dollars,  the  corporation  counsel 
five  thousand  dollars,  the  city  engineer  four  thousand  five  hundred  dol- 
lars, the  president  of  the  common  council  one  thousand  dollars,  and 
each  alderman  seven  hundred  and  fifty  dollars.  Supervisors  shall  receive 
such  salary  or  compensation  as  shall  be  otherwise  provided  by  law.  The 
salary  of  every  city  officer  and  the  salary  or  compensation  of  every  person 
paid  out  of  funds  appropriated  by  the  city,  when  not  specifically  fixed 
by  statute,  shall  be  fixed  and  determined  by  the  board  of  estimate  and 
apportionment.  The  board  of  estimate  and  apportionment  may,  by  reso- 
lution adopted  by  a  vote  of  four-fifths  of  all  its  members,  fix  and  deter- 
mine the  salary  of  the  corporation  counsel,  and  of  the  city  engineer  at  a 
sum  greater  or  less  than  herein  prescribed,  but  no  such  increase  or  de- 
crease in  the  salary  of  either  of  them  shall  be  in  effect  until  the  common 
council  shall  have  approved  the  same.  No  member  of  the  board  of  esti- 
mate and  apportionment  shall  have  a  vote  upon  a  resolution  fixing  his 
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own  salary,  but  when  such  vote  is  taken  the  city  treasurer  shall  tempo- 
rarily take  the  place  of  the  member  whose  salary  is  to  be  fixed,  but  for  the 
purpose  of  voting  upon  such  resolution  alone.  All  such  salaries  and 
compensation  shall  be  payable  in  such  installments  and  at  such  times  as 
such  board  shall  determine.  (Amended  by  L.  1915,  ch.  395,  in  effect 
Apr.  28,  1915.) 

§  60.  Temporary  and  funded  debts. — Temporary  and  funded  debts  of 
the  city  for  the  various  purposes  authorized  and  contemplated  by  this 
chapter  and  otherwise  by  law,  may  be  created  by  ordinance  of  the  com- 
mon council,  provided,  however,  that  any  such  ordinance  shall,  before 
it  takes  effect,  be  submitted  to  and  approved  by  the  board  of  estimate  and 
apportionment.  Funded  debts  may  be  created  for  any  municipal  pur- 
pose, including  the  raising  of  funds  to  meet  any  deficiency  in  the  collec- 
tion of  taxes  heretofore  or  hereafter  levied  on  property  of  another  munici- 
pality arising  from  the  refusal  of  such  other  municipality  to  pay  such 
taxes  on  the  ground  that  the  property  assessed  for  such  taxes  is 
exempt  from  taxation.  The  creation  of  funded  and  temporary  debts 
and  the  refunding  of  existing  debts,  shall  be  subject  to  the  pro- 
visions of  the  general  municipal  law,  except  as  otherwise  herein  pro- 
vided. Every  funded  debt,  refunded  or  created,  except  to  provide  for 
the  supply  of  water,  shall  be  issued  in  such  amounts  and  shall  fall  due 
at  such  time  that  the  principal  of  the  same  shall  be  fully  paid  in  not  more 
than  twenty  equal  annual  installments,  the  last  of  which  shall  become  due 
at  the  end  of  not  more  than  twenty  years  after  its  issue.  Every  funded 
debt  refunded  or  created  to  provide  for  the  supply  of  water  shall  be 
issued  in  such  amounts  and  fall  due  at  such  times  that  the  principal  of 
the  same  shall  be  fully  paid  in  not  more  than  forty  equal  installments, 
the  last  of  which  shall  become  due  at  the  end  of  not  more  than  forty 
years  after  its  issue,  and  may  by  the  ordinance  creating  said  funded  debt 
be  made  payable  out  of  water  rents  received  by  the  city.  Any  bonds  of 
the  city  heretofore  issued,  other  than  revenue  bonds,  and  not  payable  in 
annual  installments,  may  be  refunded.  No  funded  debt  which  is  payable 
in  annual  installments  shall  be  refunded,  but  provision  shall  be  made  for 
the  payment  of  each  installment  and  accrued  interest  in  the  year  in  which 
it  shall  become  due  by  the  insertion  of  the  proper  sum  in  the  annual  esti- 
mate for  the  year  in  question.  An  ordinance  creating  a  funded  debt  may 
provide  that  the  bonds  therein  authorized  shall  contain  a  recital  that  they 
are  issued  pursuant  to  law  and  an  ordinance  of  the  common  council,  as 
provided  by  section  sixty  of  the  second  class  cities  law.  Such  recital, 
when  so  authorized,  as  aforesaid,  shall  be  conclusive  evidence  of  the  regu- 
larity of  the  issue  of  said  bonds  and  of  their  validity.  (Amended  by 
L.  1910,  ch.  692,  L.  1911,  ch.  60,  L.  1913,  ch.  43  and  L.  1915,  ch.  428,  in 
effect  Apr.  28,  1915.) 


SECURED  DEBTS— STATE  BOARD  OF  ESTIMATE.        629 

Gross-references. 

SECURED  DEBTS. 
Taxation,  Tax  I.,  |§  330ff. 

SHERIFFS. 

Fees  regulated,   See   Costs  and   Fees. 

SOLDIERS  AND  SAILORS. 

Relief,  Poor  L.,  §§  80,  81.    Burial,  Poor  I.,  §|  84,  85.    Care,  by  county,  County  L., 
i  12,  subd.  16.    Licenses  for  peddling,  Ooneral  Business  L.,  §  32. 

STATE  ATHLETIC  COMMISSION. 
See  Athletic  Commission. 

STATE  BOARD  OF  ESTIMATE. 
L.  1918,  ch.  281.— Repealed  by  L.  1915,  ch.  174,  in  effect  Apr.  3,  1915. 
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§§  48, 94, 108, 201.  Agricultural  school  at  Industry.  L.  1915,  ch.  121. 


STATE  CHABITTES  LAW. 

(L.  1909,  ch.  57.) 

§  48.    Purchases. 

Bids  for  supplying  coal  at  the  New  York  Soldiers  and  Sailors'  Home  at  Bath. — 
In  the  purchase  of  supplies  for  the  State  institutions  reporting  to  the  Fiscal 
Supervisor,  authority  is  given  to  purchase  the  same  upon  contract,  with  the 
approval  of  the  fiscal  supervisor,  but  all  such  contracts  most  be  made  with 
the  lowest  responsible  bidder.    Rept.  of  Atty.  Genl.   (1915),  p.  116. 

§  94.    Commitments  to  Borne  custodial  asylum;  maintenance. 

The  State  should  be  reimbursed  for  maintenance  of  inmates  where  it  is  discov- 
ered that  either  the  inmate  or  his  father,  mother  or  guardian  has  sufficient 
property  to  pay,  in  full  or  in  part,  the  per  capita  cost  of  such  maintenance. 
Rept.  of  Atty.  Genl.  (1914),  p.  376. 

§  180.  State  Agricultural  and  Industrial  School  at  Industry;  managers. 
— The  State  Agricultural  and  Industrial  School,  at  Industry,  is  hereby  con- 
tinued for  the  reception  of  all  male  children,  under  the  age  of  sixteen 
years,  who  shall  be  legally  committed  to  such  school.  Such  school  shall 
be  under  the  control  and  management  of  a  board  of  fifteen  managers  ap- 
pointed in  accordance  with  the  provisions  of  section  fifty-one  of  this 
chapter.  (Amended  by  L.  1910,  ch.  449  and  L.  1915,  ch.  121,  in  effect 
Mch.  24,  1915.) 

Commitment  of  truants. — A  male  child  under  sixteen  years  of  age  may  not  be 
lawfully  committed  to  the  State  Agricultural  and  Industrial  School  upon  a 
specific  charge  of  truancy  unless  he  be  a  poor  person.  Rept  of  Atty.  Genl.  (1914), 
p.  400. 

§  201.  General  powers  and  duties  of  managers. — The  board  of  man- 
agers shall  have  .the  general  superintendence,  management  and  control 
of  the  institution  over  which  it  is  appointed;  of  the  grounds  and  build- 
ings; officers  and  employees  thereof;  of  the  inmates  therein,  and  of  all 
matters  relating  to  the  government,  discipline,  contracts  and  fiscal  con- 
cerns thereof,  and  may  make  such  rules  and  regulations  as  may  seem  to 
it  necessary  for  carrying  out  the  purposes  of  such  institution.  The  board 
of  managers  of  such  institution  shall  appoint  from  among  its  members  a 
president,  secretary  and  treasurer,  who  shall  hold  office  for  such  length  of 
time  as  such  board  may  determine,  and  a  female  superintendent,  who  shall 
hold  office  during  the  pleasure  of  the  board.  The  board  of  managers 
shall  fix  the  compensation  of  the  officers  and  employees  of  the  institution, 
subject  to  the  .provisions  of  section  seventeen  of  the  state  finance  law. 
The  managers  of  such  institution  shall  cause  the  females  detained  therein 
or  under  their  care  to  be  instructed  in  such  branches  of  useful  knowledge, 
and  to  be  regularly  and  systematically  employed  in  such  lines  of  industry 
as  shall  be  suitable  to  their  years  and  capacities,  and  shall  cause  such 
females  to  be  subjected  to  such  discipline  as,  in  the  opinion  of  such  board, 
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Training  school  for  girls. 


§  206. 


is  most  likely  to  effect  their  reformation.  The  managers  of  such  institu- 
tion, with  the  consent  of  any  female  committed  thereto,  may  bind  out  as 
an  apprentice  or  servant  such  female  during  the  time  they  would  be  en- 
titled to  retain  her,  to  such  persons  and  at  such  places  to  learn  such  trade 
and  employment  as  in  their  judgment  will  be  for  the  future  benefit  and 
advantage  of  such  female.  Any  female  who,  while  upon  parole  or  bound 
out  as  provided  for  in  this  section,  shall  require  immediate  medical  aid 
and  attention  in  a  case  of  actual  emergency  and  which  cannot  be  deferred 
without  danger  to  such  female,  shall  receive  the  necessary  aid  as  the  cir- 
cumstances of  the  case  may  demand,  and  all  expenses  necessarily  in- 
curred through  such  medical  aid  and  attention  shall  be  paid  by  the  treas- 
urer of  the  board  of  managers.  (Amended  by  L.  1910,  ch.  449  and  L. 
1915,  ch.  388,  in  effect  Apr.  26,  1915.) 

§  206.  Disposition  of  children  of  females  so  committed  and  of  the  moth- 
ers of  such  children. — If  any  female  committed  to  such  institution,  at  the 
time  of  such  commitment,  is  a  mother  of  a  nursing  child  in  her  care  under 
one  year  of  age,  or  is  pregnant  with  child  which  shall  be  born  after  such 
commitment,  such  child  may  accompany  its  mother  to  and  remain  in  such 
institution  until  it. is  two  years  of  age  and  must  then  be  removed  there- 
from. The  board  of  managers  of  such  institution  may  cause  such  child 
to  be  placed  in  any  asylum  for  children  in  this  state,  or  may  place  such 
child  under  the  care  and  custody  of  a  proper  person  willing  to  assume 
such  care,  and  pay  for  the  care  and  maintenance  of  such  child  at  a  rea- 
sonable rate,  until  the  mother  of  such  child  shall  have  been  discharged 
from  the  institution,  and  may  make  such  change  from  time  to  time  in 
the  care  and  custody  of  such  child  as  the  board  may  deem  advisable.  If 
such  female,  at  the  time  of  such  commitment,  shall  be  the  mother  of  and 
have  under  her  exclusive  care  a  child  more  than  one  year  of  age,  which 
might  otherwise  be  left  without  proper  care  or  guardianship,  the  magis- 
trate committing  such  female  shall  cause  such  child  to  be  committed  to 
such  asylum  as  may  be  provided  by  the  law  for  such  purposes,  or  to  the 
care  and  custody  of  some  relative  or  proper  person  willing  to  assume 
such  care.  If  a  female,  when  committed,  is  pregnant  with  child,  the  board 
of  managers  may,  at  any  time  after  commitment,  place  such  female  in  any 
maternity  hospital,  or  with  any  proper  person  or  family  in  this  state,  and 
pay  at  a  reasonable  rate  for  the  care  and  maintenance  of  such  female  and 
such  child,  if  any,  until  such  child  becomes  two  years  of  age,  when  the 
mother  must  be  returned  to  such  institution  and  the  child  disposed  of  as 
hereinabove  provided  in  the  case  of  a  child  who  remains  in  the  institution 
until  it  is  two  years  of  age.  If  a  female,  when  committed,  is  the  mother  of  a 
nursing  child  in  her  care  under  one  year  of  age,  the  board  of  managers 
may  also  cause  such  mother  and  child  to  be  placed  in  the  care  and  cus- 
tody of  a  proper  person  willing  to  assume  such  care,  and  pay  therefor  a 
reasonable  rate  for  maintenance  and  care  until  the  child  becomes  two 
years  of  age,  when  the  mother  must  be  returned  to  such  institution  and 
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the  child  disposed  of  as  hereinabove  provided,  in  the  case  of  a  child  who 
remains  in  the  institution  until  it  is  two  years  of  age.  Said  board  shall 
cause  the  return  to  the  institution  of  said  mother,  in  either  case  herein- 
before provided  for,  before  the  child  becomes  two  years  of  age,  whenever, 
in  the  opinion  of  said  board,  the  best  interests  of  said  mother  and  child 
will  justify  the  separation.  (Amended  by  L.  1911,  ch.  555  and  L.  1915, 
ch.  158,  in  effect  Mch.  31,  1915.) 

§  231.    Detentions  and  rearrests  in  case  of  escapes;  reformatory  for 

women. 

Time  of  detention. — When  an  inmate  of  the  Western  House  of  Refuge  for 
Women,  on  parole,  has  been  again  committed  by  a  magistrate  to  the  institution, 
her  detention  must  not  exceed  three  years  from  the  time  of  the  second  commit- 
ment   Kept  of  Atty.  Genl.,  Aug.  11,  1914. 

STATE  COLLEGE  OF  FORESTRY. 

Management  and  control;  See  Forestry. 

STATE  FAIR  COMMISSION. 
Reorganization;  Agricultural  Law,  §  291. 
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STATE  FARM  FOR  WOMEN. 

I.  1908,  ch.  467,  §  10-a  added  by  L.  1915,  ch.  373,  as  follows, r. 

§  10-a.  Woman  parole  officer. — The  state  superintendent  of  prisons 
shall  employ  a  suitable  woman  to  convey  from  the  place  of  conviction  to 
the  said  state  farm  all  women  duly  committed  thereto  and  perform  such 
other  duties  in  connection  with  said  state  farm  as  the  said  superintendent 
of  prisons  may  direct ;  and  said  woman  shall  have  the  power  and  authority 
of  a  deputy  sheriff  and  shall  be  known  as  and  serve  as  a  parole  officer  for 
the  state  farm  for  women. 
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STATE  FINANCE  LAW. 

(L.  1909,  ch.  58.) 

§  4.  Duties  of  comptroller. — Subd.  8,  as  amended  by  L.  1914,  ch.  205, 
amended  by  L.  1915,  ch.  415,  in  effect  Apr.  28,  1915,  as  follows: 

8.  Supervise  the  administration  of  all  the  funds  paid  into  any  court  of 
record,  or  ordered  to  be  so  paid  by  a  judgment,  order  or  decree  of  any 
such  court  of  record.  He  shall  have  power  and  authority  to  institute  pro- 
ceedings to  enforce  obedience  to  the  judgments,  orders  or  decrees  of  said 
courts  for  the  deposit  of  moneys  and  securities  into  court,  and  prescribe 
regulations  and  rules  for  the  care  and  disposition  thereof,  which  shall  be 
observed  by  all  parties  interested  therein,  unless  the  court  having  juris- 
diction over  the  same,  shall  make  different  directions,  by  special  order  duly 
entered  in  accordance  with  section  seven  hundred  and  forty-seven  of  the 
code  of  civil  procedure ;  and  the  comptroller  may  at  any  time  require  any 
county  clerk  or  clerk  of  any  court  of  record,  to  file  with  any  county  treas- 
urer an  officially  certified  copy  of  any  record,  document  or  paper,  or  ex- 
tracts therefrom,  which  he  may  deem  necessary  for  the  use  of  said  county 
treasurer  in  the  administration  of  such  funds. 

The  comptroller  shall  not  designate  as  a  depositary  of  funds  or  moneys 
paid  into  court  any  trust  company,  bank,  banking  association  or  banker, 
unless*  it  shall  pay  a  fair  rate  of  interest  on  deposits  thereof;  and  before 
making  any  deposit  in  any  such  depositary  of  funds  or  moneys  paid  into 
court,  the  comptroller  shall  require  such  depositary  to  execute  to  the 
people  of  the  state  an  undertaking  in  such  form  as  the  attorney-general 
shall  prescribe,  and  in  an  amount  approved  by  the  county  judge  of  the 
county  where  such  trust  company,  bank,  banking  association  or  banker  is 
located,  and  by  the  comptroller.  Such  undertaking  shall  be  filed  in  the 
office  of  the  comptroller  and  shall  be  secured  by  a  deposit  of  bonds  as 
provided  in  section  eight  of  this  article.  (Amended  by  L.  1914,  6h.  205 
and  L.  1915,  ch.  415,  in  effect  Apr.  28,  1915.) 

§  14.  Temporary  loans  and  revenue  bonds. — From  time  to  time  as  the 
legal  demands  on  the  treasury  render  it  necessary,  the  comptroller  may 
make  such  temporary  loans  at  a  rate  of  interest  not  exceeding  five  per 
centum  per  annum,  as  are  necessary  to  discharge  such  demands,  and  may 
issue  transfer  certificates  for  the  amount  borrowed,  with  interest,  payable 
semi-annually,  and  the  principal  payable  at  such  time  or  times  not 
exceeding  seven  years,  at  which,  in  his  opinion,  the  treasury  will  be  in  a 
condition  to  pay  the  same  from  the  revenues  of  the  state  applicable  to  their 
payment,  and  so  much  of  such  revenues  as  will  be  sufficient  to  pay  the 
amount  borrowed,  are  pledged  to  that  object.  The  comptroller  may  issue 
bonds  in  anticipation  of  revenues  derived  from  taxes  authorized  by  law 
to  be  collected  for  the  current  expenses  of  the  government,  not  exceeding 
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six  millions  of  dollars  in  any  one  year,  payable  within  six  months  of  the 

date  of  issue  and  drawing  interest  at  the  least  rate  obtainable  by  him. 

The  proceeds  of  such  bonds  shall  be  applied  in  payment  of  the  current 

expenses  of  the  government  and  to  no  other  object.    When  received  into 

the  treasury  so  much  as  may  be  necessary  of  these  revenues  in  anticipation 

of  which  any  such  bonds  are  issued  shall  be  applied  exclusively  to  the 

payment  of  the  principal  and  interest  of  such  bonds.    The  comptroller 

is  authorized  to  issue,  whenever  he  may  deem  it  for  the  best  interests  of 

the  state  so  to  do,  bills  or  notes  at  a  rate  of  interest  not  exceeding  five 

per  centum  per  annum,  hereinafter  described  as  "notes,"  maturing  within 

a  period  not  to  exceed  one  year,  in  anticipation  of  the  sale  of  bonds 

duly  authorized  at  the  time  such  notes  are  issued.    The  proceeds  of  the 

sale  of  such  notes  shall  be  used  only  for  the  purposes  for  which  may  be 

used  the  proceeds  of  the  sale  of  bonds  in  anticipation  of  the  sale  whereof 

the  notes  were  issued.    All  of  such  notes  and  any  renewals  thereof  shall 

be  payable  at  a  fixed  time,  from  the  proceeds  of  the  sale  of  bonds,  and 

no  renewal  of  any  such  note  shall  be  issued  after  the  sale  of  bonds  in 

anticipation  of  which  the  original  note  was  issued.    In  the  event  that 

a  sale  of  such  bonds  shall  not  have  occurred  prior  to  the  maturity  of  the 

notes  so  issued  in  anticipation  of  such  sale  the  comptroller  shall,  in  order 

to  meet  the  notes  then  maturing,  issue  renewal  notes  for  such  purpose. 

Every  such  note  and  renewal  note  shall  be  payable  from  the  proceeds 

of  the  next  succeeding  sale  of  bonds  and  not  otherwise.    The  total  amount 

of  such  notes  or  renewals  thereof  issued  and  outstanding  shall  at  no 

time  exceed  the  total  amount  of  bonds  authorized  to  be  issued  and  if 

no  sale  of  bonds  shall  have  been  held  within  six  months  preceding  the 

issue  of  such  notes  then  the  total  amount  of  such  notes  or  renewals  thereof, 

issued  and  outstanding,  shall  at  no  time  exceed  the  total  amount  of  bonds 

authorized  to  be  issued  on  the  date,  which  shall  be  six  months  after  such 

last  preceding  sale.    The  comptroller  shall  include  in  his  annual  report, 

a  detailed  statement  of  all  such  loans  made  and  bonds  issued  during  the 

year  and  of  his  proceedings  in  relation  thereto.     (Amended  by  L.  1913, 

ch.  645  <md  L.  1915,  ch:  333,  in  effect  Apr.  17,  1915.) 

Borrowing  money;  anticipation  of  revenue. — The  provisions  of  this  section, 
authorizing  the  Comptroller  to  borrow  money  for  the  current  expenses  of  gov- 
ernment by  temporary  loans,  in  anticipation  of,  and  payable  out  of,  fixed 
revenues  to  be  collected,  are  not  violative  of  sections  2  and  4  of  Article  VII  of 
the  Constitution,  which  inhibits  the  contracting  of  debts  in  excess  of  $1,000,000, 
except  upon  referendum  vote  of  the  people.    Kept  of  Atty.  Genl.  (1915),  p.  161. 

.  §  16.    Forms  of  state  accounts. 

The  purpose  of  the  amendment  of  1913  in  requiring  the  State  Comptroller  to 
approve  contracts  over  $1,000,  was  to  prevent  officers  and  agents  of  the  State 
from  creating  a  liability  binding  upon  the  State  for  the  payment  of  which  there 
is  no  available  appropriation,  and  to  create  a  check  upon  the  making  of  contracts 
apparently  improvident  or  extravagant  to  a  degree  which  will  bring  serious 
loss  upon  the  State.    Opinion  of  Atty.  Genl.,  Feb.  1,  1915. 
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§  36.  Specific  appropriation  not  to  be  used  for  other  purpose*;  items  for 
certain  purposes  required  to  be  specific. — Money  appropriated  for  a  specific 
purpose  shall  not  be  used  for  any  other  purpose;  and  the  comptroller 
shall  not  draw  a  warrant  for  the  payment  of  any  sum  appropriated,  unless 
it  clearly  appears  from  the  detailed  statement  presented  to  him  by  the 
person  demanding  the  same  as  required  by  this  chapter,  that  the  purposes 
for  which  such  money  is  demanded  are  those  for  which  it  was  appropriated. 
The  comptroller  shall  not  audit  any  claim  for  salary,  labor  or  wages,  unless 
an  appropriation  applicable  thereto  has  been  already  made  specifying 
the  amount  thereof  appropriated  for  such  purpose. 

The  comptroller  shall  not  audit  any  claim  or  account  or  draw  a  warrant 

for  the  payment  of  moneys  for  the  purchase  of  an  automobile  unless 

moneys  are  specifically  appropriated  therefor;  and  an  appropriation  for 

expenses  for  any  officer,  board  or  commission  or  for  any  department  under 

the  state  government,  or  in  connection  with  the  prosecution  of  any  object 

or  purpose,  which  does  not  in  express  terms  include  the  purchase  of  an 

automobile  or  automobiles  shall  not  be  held  to  authorize  the  comptroller 

to  audit  any  such  claim  or  account  or  draw  a  warrant  for  the  payment 

thereof.     (Amended  by  L.  1915,  ch.  669,  in  effect  May  22,  1915.) 

Vie  of  money  appropriated. — Money  appropriated  by  the  Legislature  for  "books, 
binding  and  supplies  for  Supreme  Court  Law  libraries"  can  not  be  used  for  insur- 
ance upon  such  libraries.    Rept.  of  Atty.  QenL   (1915),  p.  134. 

§  37.  Payments  to  state  treasurer. — After  this  section  as  amended  takes 
effect  every  state  officer,  employee,  board,  department  or  commission  receiv- 
ing money  for  or  on  behalf  of  the  state  from  fees,  penalties,  costs,  fines, 
sales  of  property  or  otherwise,  shall  on  the  fifth  day  of  each  month  pay  to 
the  state  treasurer  all  such  money  received  during  the  preceding  month 
and  on  the  same  day  file  a  detailed,  verified  statement  of  such  receipts 
with  the  comptroller,  who  shall  keep  an  account  thereof  in  his  office.  This 
section  shall  not  apply  to  the  manufacturing  fund  of  the  state  prisons 
known  as  the  capital  fund,  nor  to  the  receipts  of  the  manufacturing  depart- 
ments of  the  state  hospitals  for  the  insane,  nor  to  the  convict  deposit 
and  miscellaneous  earning  fund  of  the  state  prisons.  This  section,  as 
amended,  shall  be  deemed  to  supersede  any  other  provision  of  this  chapter 
or  of  any  other  general  or  special  law  inconsistent  therewith.  (Amended 
by  L.  1910,  ch.  440,  L.  1912,  ch.  162,  reenacted  and  amended  by  L.  1915, 
ch.  216,  in  effect  Apr.  5,  1915.) 

Eeenacted  to  bring  the  entire  section  down  to  date  and  supersede  general  laws 
enacted  subsequent  to  the  original  enactment  of  the  section. 

Stock  upon  a  state  farm  cannot  be  traded  or  exchanged  for  other  stock;  but, 
if  unfit  for  use  may  be  sold.    Rept  of  Atty.  Genl.   (1915),  p.  111. 

The  State  Fair  Commission  Is  not  subject  to  the  provisions  of  this  section  re- 
quiring monthly  payments  of  all  balances  to  the  State  Treasurer.  Rept  of 
Atty.  Genl.  (1915),  p.  174. 
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STATE  FIRE  MARSHAL. 

Office  abolished  by  L.  1915,  ch.  4. 

X.  1915,  eh.  841. — An  act  to  provide  for  the  disposition  of  property  in  the  custody 
of  the  director  of  the  state  library,  formerly  in  the  office  of  the  state  fire  marshal. 
(In  effect  Apr.  20,  1915.) 

§  1.  As  soon  as  practicable  after  this  act  takes  effect,  the  director 
of  the  state  library  shall  cancel  the  official  seal  of  the  former  state  fire 
marshal  and  destroy  the  official  badges  of  such  former  officer,  his  deputies, 
chief  engineer  and  inspectors,  and  all  printed  forms,  cards,  letterheads 
and  stationery  acquired  for  the  use  of  such  officer  and  not  suited  for 
further  use.  Such  director  shall  also  forthwith  deliver  to  the  state  comp- 
troller all  postage  stamps,  postal  cards,  and  office  supplies  now  in  unbroken 
packages,  formerly  belonging  to  the  office  of  such  fire  marshal.  All  filing 
cases,  furniture,  fixtures  and  electric  or  other  equipment  formerly  used  by 
such  fire  marshal  shall  be  subject  to  the  control  of  the  trustees  of  public 
buildings  who  are  hereby  authorized  to  distribute  the  same  to  such  state 
departments,  boards,  commissions  or  officers,  or  any  of  them,  as  such 
trustees  deem  proper.  Such  director  shall  surrender  to  any  such  state 
department,  board,  commission  or  officer  such  property  upon  an  order  or 
orders  issued  by  such  trustees;  but  the  same  shall  remain  in  his  custody 
until  otherwise  ordered  by  such  trustees  as  above  provided.  Books, 
papers,  records  and  documents  relating  to  the  administration  of  the  powers 
and  duties  of  such  former  fire  marshal  shall  be  disposed  of  as  provided 
or  to  be  provided  by  other  statutes.  Such  director  shall  take  proper  re- 
ceipts in  detail  showing  the  disposition  of  all  property  received  by  him 
upon  the  abolition  of  the  state  fire  marshal's  office  and  delivered,  turned 
over  or  surrendered  by  such  director  in  pursuance  of  this  act  or  any  other 
statute.  The  expressions  "books,  papers,  records  and  documents,"  as 
used  in  this  act  or  any  other  statute  relating  to  articles  or  things  in  the 
custody  of  the  director  of  the  state  library  and  received  from  the  state 
fire  marshal's  office  shall  include  both  printed  and  manuscript  books, 
reports  and  correspondence;  and  if  such  director,  in  selecting  any  such 
books,  papers,  records  and  documents  for  delivery  to  a  department,  board, 
officer,  or  commission  pursuant  to  any  statute,  be  in  doubt  as  to  his  power 
or  duty  with  respect  to  one  or  more  items  thereof,  he  may  submit  the  ques- 
tion to  the  attorney-general,  who  shall  transmit  his  opinion  thereon  to 
such  director.  Action  by  the  director  in  conformity  with  such  opinion 
shall  be  deemed  a  performance  of  his  duty  in  the  premises. 
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STATE  LAW. 

(L.  1909,  ch.  59.) 

ARTICLE  9. 

(Article  amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1916.) 

EHOTCE&ATION  OF  THE  HTHABIXAHTS  OF  THE  STATE. 

Section  140.  When  enumeration  shall  be  taken. 

141.  General  powers  and  duties  of  the  secretary  of  state. 

142.  Appointment  of  enumeration  supervisors. 

143.  Compensation  of  enumeration  supervisors. 

144.  Powers  and  duties  of  enumeration  supervisors. 

145.  Enumeration  districts. 

146.  Appointment  and  qualifications  of  enumerators. 

147.  Compensation  of  enumerators. 

148.  Interpreters. 

149.  Oath  of  enumerators  and  Interpreters. 

150.  Failure  of  enumeration  supervisors  and  enumerators  to   perform 

duties. 

151.  Removal   of   supervisors   and   enumerators   and   filling  vacancies; 

amendment  of  enumeration. 

152.  Enumeration  of  Indians. 

153.  Commencement  of  enumeration;  how  enumeration  made. 

154.  Penalty  for  withholding  information  or  giving  false  information. 

155.  Penalty  for  enumeration  supervisor,  enumerator  or  interpreter  mak- 

ing false  enumeration. 

156.  Completion  of  enumeration;  penalty  for  failure  to  make  return. 

157.  Sheriffs  and  other  officers  to  assist  enumerators. 

158.  Certificate  of  secretary  of  state  conclusive  evidence. 

§  140.  When  enumeration  shall  be  taken. — An  enumeration  of  the  in- 
habitants of  this  state  shall  be  taken  during  the  months  of  May  and  June, 
in  the  year  nineteen  hundred  and  fifteen,  and  in  said  months  every  tenth 
year  thereafter.     {Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  141.  General  powers  and  duties  of  the  secretary  of  state. — The  enu- 
meration herein  authorized  and  required  shall  be  taken  under  the  general 
direction  and  supervision  of  the  secretary  of  state.  He  may  designate  a 
deputy  or  a  clerk  in  his  office  to  take  charge  of  such  enumeration.  He 
may  in  his  discretion  and  without  examination  appoint  temporarily  such 
additional  clerks  and  assistants  as  in  his  opinion  are  actually  necessary 
to  properly  perform  the  duties  imposed  upon  him  by  this  article,  and 
remove  them  at  pleasure  and  may  fix  their  compensation,  provided  that 
the  total  amount  paid  therefor  shall  not  exceed  the  amount  appropriated 
and  available  for  such  purpose.  The  persons  so  appointed  as  such  addi- 
tional clerks  and  assistants  shall  be  qualified  to  the  satisfaction  of  the  sec- 
retary of  state  to  perform  the  duties  required  of  them.  The  secretary  of 
state  shall: 
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1..  Regulations.  Adopt,  and  cause  to  be  printed  and  distributed  to 
chief  enumeration  supervisors  and  enumerators,  regulations,  not  incon- 
sistent with  the  provisions  of  this  article,  specifying  in  detail  the  methods 
to  be  followed  in  taking  such  enumeration,  prescribing  the  duties  of  chief 
enumeration  supervisors  and  enumeration  supervisors  and  enumerators, 
and  the  manner  of  making  and  transmitting  returns  by  such  officers,  and 
providing  generally  for  the  proper  enforcement  and  the  economical  admin- 
istration and  carrying  into  effect  of  the  provisions  of  this  article. 

2.  Blanks  and  forms.  Prepare  and  cause  to  be  printed  and  forwarded 
to  the  enumeration  supervisors  such  number  of  blank  schedules,  returns, 
cards,  abstracts  and  other  forms  as  may  be  required  for  the  use  of  such 
supervisors  and  the  enumerators  in  properly  and  accurately  taking,  com- 
pleting and  transmitting  the  enumeration  herein  authorized. 

3.  Instructions.  Prepare  and  transmit  to  such  supervisors  and  enu- 
merators printed  instructions  and  copies  of  this  article  for  the  information 
of  such  supervisors  and  the  enumerators.  Such  instructions  shall  clearly 
and  explicitly  state  the  general  principles  to  be  applied  in  determining 
what  constitutes  citizenship  and  shall  specially  inform  such  supervisors 
and  enumerators  as  to  their  duties  relating  to  the  enumeration  of  citizens 
and  aliens. 

4.  Returns;  tabulations.  Prescribe  the  contents  of  returns  and  direct 
the  manner  and  time  of  making  and  transmitting  such  returns  by  super- 
visors and  enumerators,  and  cause  such  returns  to  be  tabulated  and  ar- 
ranged so  as  to  show  the  number  of  inhabitants  exclusive  of  aliens,  the 
number  of  aliens,  and  the  total  number  of  inhabitants  in  each  village, 
town,  county,  city  and  borough  of  a  city,  of  the  state.  He  may.  if  he 
deems  it  advisable,  cause  such  tabulation  to  be  made  of  the  inhabitants  of 
other  political  subdivisions,  or  districts  of  the  state  and  may  provide  for 
an  enumeration  of  the  inhabitants  thereof  for  such  purpose.  In  any  city 
in  a  county  containing  more  than  one  senate  district,  or  which,  in  the 
opinion  of  the  secretary  of  state,  may  be  entitled  to  more  than  one  senate 
district  under  a  reapportionment,  such  tabulation  shall  show  the  result 
of  such  enumeration  in  such  city,  by  blocks  inclosed  by  streets  or  public 
ways.  He  may,  in  his.  discretion,  direct  the  chief  enumeration  supervisors 
and  enumeration  supervisors  to  tabulate  and  arrange  the  returns  sub- 
mitted to  them  by  the  enumerators  of  their  districts.  He  may  also,  if  he 
deems  it  advisable,  contract  with  any  person  for  the  tabulation  of  such 
returns. 

5.  Report  of  enumeration.  Prepare  and  report  to  the  legislature,  on 
or  before  the  fifteenth  day  of  January  next  following  such  enumeration, 
a  full  and  complete  report  of  the  result  of  such  enumeration,  tabulated 
and  arranged  as  above  provided. 

6.  Piling  of  report.  Transmit,  within  ten  days  after  the  final  comple- 
tion of  the  enumeration,  to  the  county  clerk  of  each  county  to  which  such 
returns  relate  a  certified  copy  of  the  portions  of  such  report  which  relate  to 
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such  county  to  be  filed  and  become  a  record   of  such  county  clerk's 
office.     (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  142.  Appointment  of  chief  enumeration  supervisor!  and  enumeration 
supervisors. — The  secretary  of  state  shall  appoint  without  examination, 
during  the  month  of  April,  nineteen  hundred  and  fifteen,  and  in  such 
month  in  every  tenth  year  thereafter,  an  enumeration  supervisor  for  each 
assembly  district  of  the  state.  He  shall  also  appoint  without  examination, 
at  such  time  one  chief  enumeration  supervisor  for  the  counties  of  New 
York  and  the  Bronx,  one  for  the  counties  of  Kings  and  Queens,  and  one 
for  the  county  of  Erie.  Each  person  so  appointed  shall  be  a  citizen  of 
the  United  Statesj  a  qualified  voter  of  the  district  for  which  he  is  ap- 
pointed and  shall  have  resided  in  such  district  for  a  period  of  at  least 
one  year  previous  to  his  appointment.  Such  chief  enumeration  super- 
visor and  enumeration  supervisor  shall  take  office  immediately  upon  their 
appointment  and  shall  hold  office  until  the  duties  required  of  them  by  this 
act  shall  have  been  performed,  unless  sooner  removed  by  the  secretary  of 
state.  The  secretary  of  state  shall  issue  and  deliver  to  such  chief  enu- 
meration supervisor  and  enumeration  supervisor  a  certificate  of  appoint- 
ment, which  shall  be  signed  by  him,  and  shall  state  and  accurately  describe 
the  boundaries  of  the  assembly  district  to  which  such  supervisor  is  assigned. 
Such  chief  enumeration  supervisor  and  enumeration  supervisor  shall  each 
immediately  upon  receiving  such  certificate  and  before  entering  upon  the 
duties  of  his  office  take  and  subscribe  and  file  in  the  office  of  the  secretary 
of  state  an  oath  of  office  in  the  form  to  be  prescribed  by  the  secretary 
of  state,  to  the  effect  that  he  will  perform  the  duties  of  his  office  to  the 
best  of  his  ability,  that  he  will  report  to  the  secretary  of  state  all  inac- 
curate enumerations  coming  to  his  knowledge,  and  the  incompetency  of 
enumerators  in  his  supervisory  district,  and  that  he  will  not  intentionally 
increase,  suppress  or  diminish  the  number  of  inhabitants  enumerated  by 
the  enumerators  under  his  supervision  or  in  any  way  fraudulently  or 
illegally  alter  the  enumeration  of  the  inhabitants  of  his  district  or  the 
return  and  tabulation  thereof  made  as  provided  in  this  act. 

The  chief  enumeration  supervisors  appointed  as  herein  provided  shall 
be  responsible  for  the  proper  enumeration  of  the  inhabitants  of  the 
counties  for  which  they  were  appointed,  and  shall  possess  the  powers  and 
perform  the  duties  prescribed  by  the  secretary  of  state.  (Amended  by 
L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  143.  Compensation  of  enumeration  supervisors. — Each  enumeration 
supervisor  shall  be  paid  a  compensation  of  five  hundred  dollars.  The 
chief  enumeration  supervisor  for  the  counties  of  New  York  and  the  Bronx, 
and  such  chief  for  the  counties  of  Kings  and  Queens  shall  each  be  paid  a 
compensation  of  two  thousand  and  five  hundred  dollars,  and  such  chief 
enumeration  supervisor  for  the  county  of  Erie  shall  be  paid  a  compensa- 
tion of  two  thousand  dollars.    Such  compensation  shall  be  paid  in  three 
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equal  installments  by  the  state  treasurer  out  of  appropriations  made  there- 
for on  the  warrant  of  the  comptroller  drawn  upon  the  requisition  of  the 
secretary  of  state.  The  last  installment  of  such  compensation  shall  not 
be  paid  until  the  work  required  to  be  performed  by  such  supervisor,  under 
the  provisions  of  this  article  and  the  regulations  of  the  secretary  of  state 
shall  have  been  completed  to  the  satisfaction  of  the  secretary  of  state. 
If  a  chief  enumeration  supervisor  or  an  enumeration  supervisor  be  re- 
moved by  the  secretary  of  state,  and  the  services  performed  by  such 
supervisor  were  not  satisfactory  to  the  secretary  of  state,  and  the  com- 
pensation therefor  has  not  been  fully  paid,  the  secretary  of  state  may 
reduce  the  compensation  to  be  paid  for  such  services.  (Amended  by  L. 
1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  144.  Powers  and  duties  of  enumeration  supervisors. — Each  enumera- 
tion supervisor  shall,  subject  to  the  regulations  prescribed  by  the  secretary 
of  state  and  under  his  control  and  direction: 

1.  Supervise  the  taking  of  the  enumeration  by  the  enumerators  ap- 
pointed as  herein  provided  and  see  to  it  that  the  provisions  of  this  article 
and  the  regulations  of  the  secretary  of  state  are  fully  complied  with  and 
carried  into  effect. 

2.  Aid  and  advise  enumerators  in  the  performance  of  their  duties,  in- 
struct  them  relative  thereto  and  give  them  such  information  as  they  may 
require. 

3.  Report  to  the  secretary  of  state  as  to  the  incompetency,  misconduct 
and  inaccuracies  of  enumerators,  and  make  such  recommendations  in  re 
spect  to  such  enumerators  as  he  may  deem  advisable. 

4.  Distribute  among  the  enumerators  in  his  district  blanks,  schedules 
and  returns,  together  with  such  other  cards,  instructions  and  other  ma- 
terial as  may  be  forwarded  to  him  by  the  secretary  of  state  for  such 
purpose. 

5.  Receive  and  safely  keep  the  returns  of  the  enumerators  and  transmit 
them  to  the  secretary  of  state  at  such  times  and  in  such  manner  as  may  be 
required  by  him,  and  tabulate  and  arrange  such  returns  if  required  to  do 
so  by  the  secretary  of  state. 

6.  Have  power  to  take  affidavits  of,  and  administer  oaths  to,  enu- 
merators and  all  other  persons,  pertaining  to  any  matter  coming  within 
his  jurisdiction  or  in  any  way  relating  to  the  enumeration  herein  au- 
thorized. 

7.  Perform  such  other  duties  relative  to  such  enumeration  as  may  be 
prescribed  by  the  regulations  of  the  secretary  of  state,  or  as  may  be 
required  of  him  by  the  said  secretary  of  state. 

8.  Examine  the  enumerators  appointed  for  the  several  enumeration 
districts  in  his  supervisory  district  for  the  purpose  of  ascertaining  their 
qualifications  to  perform  the  duties  required  of  them,  and  investigate  as 
to  the  character  of  such  enumerators  and  require  each  of  them  before 
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beginning  his  work  to  present  to  him  at  least  two  certificates  of  good  moral 
character,  signed  by  reputable  residents  of  the  supervisory  district  in 
which  such  enumerator  is  to  serve ;  he  shall  report  the  result  of  such  exam- 
ination and  investigation  to  the  secretary  of  state.  (Amended  by  L.  1915, 
ch.  155,  in  effect  Mch.  31,  1915.) 

§  145.  Enumeration  districts. — The  secretary  of  state,  in  the  month  of 
April,  nineteen  hundred  and  fifteen,  and  during  such  month  in  every 
tenth  year  thereafter,  shall  cause  each  assembly  district  to  be  divided  into 
enumeration  districts  consisting  of  one  or  more  election  districts  as  such 
districts  were  constituted  on  the  day  of  the  general  election  in  the  pre- 
ceding year.  But  whenever  in  any  city  there  is  a  county  having  more 
than  one  senate  district,  or  which  in  the  opinion  of  the  secretary  of  state 
may  under  a  new  apportionment  be  entitled  to  more  than  one  senate  dis- 
trict, the  enumeration  districts  in  such  city  shall  consist  of  blocks,  inclosed 
by  streets  or  public  ways. 

The  county  clerk,  board  of  elections,  commissioner  of  elections  or  other 
officer  whose  duty  it  is  under  the  election  law  to  provide  maps  or  furnish 
certificates  showing  the  boundaries  of  election  districts  or  perform  other 
duties  relative  to  such  districts,  shall,  upon  the  request  of  the  secretary 
of  state,  furnish  and  transmit  such  maps  and  certificates.  (Amended  by 
L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  146.  Appointment  and  qualifications  of  enumerators. — The  secretary 
of  state  shall,  in  the  month  of  April,  nineteen  hundred  and  fifteen,  and 
during  such  month  in  every  tenth  year  thereafter,  appoint  and  may  at 
pleasure  remove  an  enumerator  for  each  enumeration  district  created  as 
provided  in  this  article.  Such  appointment  may  be  made  by  the  secretary 
of  state  in  his  discretion,  without  examination,  from  lists  of  persons  found 
by  him  to  be  qualified.  Each  person  appointed  as  an  enumerator  shall  be 
a  citizen  of  the  United  States  and  of  the  state  of  New  York  and  shall  have 
been  a  resident  of  the  district  for  which  he  is  appointed  for  at  least  one 
year  at  the  time  of  such  appointment.  If  no  person  qualified  to  serve  as 
an  enumerator  and  willing  to  undertake  the  duties  thereof  resides  in  such 
district  the  secretary  of  state  may  appoint  a  person,  who  has  shown  the 
qualifications  and  fitness  to  hold  such  position  as  above  provided,  to  act  as 
an  enumerator  without  regard  to  his  residence. 

The  secretary  of  state  shall  issue  to  each  enumerator  a  certificate  of 
appointment  under  his  hand  in  which  certificate  the  district  assigned  to 
such  enumerator  shall  be  designated.  He  shall  transmit  with  such  certifi- 
cate a  description  of  the  boundaries  of  the  district  within  which  the  duties 
of  the  enumerator  are  to  be  performed.  Such  certificate  shall  be  delivered 
to  the  person  appointed  and  shall  be  evidence  of  the  facts  therein  con- 
tained and  of  his  authority  to  act  under  the  provisions  of  this  act.  Such 
certificates  together  with  the  description  of  the  boundaries  of  enumeration 
districts  may  be  delivered  to  the  enumeration  supervisor  who  shall  deliver 
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the  same  to  the  enumerators  of  the  districts  within  the  assembly  district 
for  which  such  supervisor  is  appointed.  (Amended  by  L.  1915,  ch.  155, 
in  effect  Mch.  31,  1915.) 

§  147.  Compensation  of  enumerators. — The  compensation  of  enumera- 
tors shall  be  two  dollars  per  day  for  each  day  actually  and  necessarily 
employed  in  making  the  enumeration  and  preparing  duplicate  copy  of  the 
returns,  and  one  cent  for  each  person  enumerated  in  the  return,  provided, 
however,  that  in  towns  in  counties  included  within  the  forest  preserve, 
having  less  than  one  thousand  inhabitants  as  shown  by  the  last  preceding 
census  of  the  United  States,  the  secretary  of  state  may  allow  two  cents  for 
each  person  enumerated  in  the  return.  Such  compensation  shall  be  paid 
upon  a  verified  account  therefor  rendered  to  the  secretary  of  state,  and 
approved  by  him  and  filed  with  the  state  comptroller,  who  shall  draw  his 
warrant  upon  the  state  treasurer  therefor  to  be  paid  by  the  state  treasurer 
from  the  funds  as  may  be  applicable  thereto.  The  secretary  of  state  may 
reduce  or  reject  claims  for  compensation  which  in  his  judgment  are  exces- 
sive, unearned,  illegal  or  unauthorized.  (Amended  by  L.  1915,  ch.  155, 
in  effect  Mch.  31,  1915.) 

§  148.  Interpreters. — The  secretary  of  state  may  authorize  and  direct 
enumeration  supervisors  to  employ  interpreters  to  assist  enumerators  in 
their  respective  enumeration  districts  in  the  enumeration  of  persons  not 
speaking  the  English  language.  The  qualifications  of  persons  to  act  as 
such  interpreters  shall  be  ascertained  by  persons  designated  by  the  secre- 
tary of  state.  The  compensation  of  such  persons  shall  be  fixed  by  the  sec- 
retary of  state.  The  compensation  of  such  interpreters  shall  be  fixed  by 
the  secretary  of  state  in  advance,  and  shall  not  exceed  three  dollars  per 
day  for  each  day  actually  and  necessarily  employed.  (Amended  by  L. 
1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  149.  Oath  of  enumerators  and  interpreters. — Every  enumerator  or  in- 
terpreter before  entering  upon  his  duties  under  the  provisions  of  this 
article  shall  take  and  subscribe  to  the  following  oath  or  affirmation  before 
any  officer  authorized  to  administer  oaths,  who  shall  certify  such  attesta- 
tion without  charging  any  fee  therefor :     being  duly 

sworn,  says  that  he  is  more  than  twenty-one  years  of  age;  that  he  is  a 
citizen  of  the  United  States  and  of  the  state  of  New  York ;  that  he  is  now 

and  has  been  a  resident  of enumeration  district  (as  the  case 

may  be;  or,  if  appointed  outside  of  the  block  or  district,  give  residence)  of 

the  in  the  county  of state  of  New  York  for 

one  year  last  past ;  that  he  has  been  duly  appointed  as  the 

of  said  district  for  the  purpose  of  taking  an  enumeration  of  the 

inhabitants  of  said  district  under  the  provisions  of  the  law  providing  for 
the  taking  of  a  state  enumeration  of  the  state  of  New  York  during  the 
year ;  and  that  he  will  perform  the  duties  of to 


644  STATE  LAW. 


||  150-163.  Enumeration  of  inhabitants.  L.  1915,  ch.  155. 

the  best  of  his  ability ;  that  the  list  of  inhabitants  so  taken  and  enumerated 
by  him  together  with  their  residence  by  street  or  avenue  and  the  number 
thereof  shall  in  all  respects  be  a  true  and  correct  list  of  all  the  inhabitants 
of  said  election  district  or  block ;  that  he  will  in  all  cases,  to  the  best  of  his 
ability  correctly  state  in  such  list,  which  of  the  inhabitants,  if  any,  set 
forth  therein  are  aliens;  that  he  will  not  intentionally  increase,  suppress 
or  diminish  the  number  of  inhabitants  of  such  election  district  numerically 
or  otherwise  for  any  purpose  whatever  in  taking,  making  and  completing 
such  enumeration.  (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31, 
1915.) 

§  150.  Failure  of  enumeration  supervisors  and  enumerators  to  perform 
duties. — In  the  case  of  the  inability  or  neglect  of  any  chief  enumeration 
supervisor,  enumeration  supervisor  or  enumerator  appointed  under  or  by 
virtue  of  this  article  to  perform  his  duties  as  required,  the  secretary  of 
state  shall  have  full  power,  and  it  shall  be  his  duty  forthwith,  to  remove 
such  enumeration  supervisor  or  enumerator  and  in  the  manner  aforesaid, 
to  appoint  an  enumeration  supervisor  or  enumerator  to  perform  such 
service,  and  the  secretary  of  state  shall  have  full  authority  to  confirm  the 
accuracy  of  the  enumeration  of  any  district  by  such  comparisons  and 
investigations  as  a  true  enumeration  demands.  (Amended  by  L.  1915, 
ch.  155,  in  effect  Mch.  31,  1915.) 

§  151.  Bemoval  of  supervisors  and  enumerators  and  filling  vacancies; 
amendment  of  enumerations. — The  secretary  of  state  may  remove  any  chief 
enumeration  supervisor,  enumeration  supervisor  or  enumerator  and  fill 
the  vacancy  thus  caused  or  otherwise  occurring  whenever  it  shall  appear 
that  any  portion  of  the  enumeration  provided  for  in  this  article  has  been 
negligently  or  improperly  taken,  and  is  by  reason  thereof  incomplete  or 
erroneous,  and  such  enumerator  shall  forfeit  all  claim  to  compensation. 
Such  vacancy  shall  be  filled  by  the  secretary  of  state  in  the  same  manner  as 
an  original  appointment  is  made.  The  secretary  of  state  may  also  cause 
such  incomplete,  erroneous,  inaccurate  and  unsatisfactory  enumeration 
to  be  amended  or  made  anew  under  such  methods  as  may,  in  his  discretion, 
be  practicable.     (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  152.  Enumeration  of  Indians. — It  shall  be  the  duty  of  the  secretary 
of  state  to  appoint  suitable  persons  to  take  the  enumeration  of  the  Indians 
residing  on  the  several  reservations  in  this  state,  who  shall,  in  respect  to 
such  reservations,  perform  all  the  duties  required  of  an  enumerator  by 
this  article,  and  as  the  secretary  of  state  in  his  instructions  shall  prescribe, 
for  which  service  they  shall  be  paid  as  other  enumerators  are  compensated. 
(Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  153.  Commencement  of  enumeration;  how  enumeration  made. — On 
such  day  in  the  month  of  May  or  June,  as  the  secretary  of  state  shall 
direct,  each  enumeration  supervisor  shall  cause  the  enumerator  within  his 
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district  to  enumerate  truly  and  accurately  the  inhabitants  residing  in  the 
enumeration  district  for  which  he  shall  have  been  appointed,  and  to  ascer- 
tain the  facts  and  statistics  required  by  the  population  schedule  or  return. 
It  shall  be  the  duty  of  each  enumerator  to  visit  personally  each  dwelling- 
house  in  his  district  and  each  family  therein  and  each  individual  living 
out  of  a  family  in  any  place  of  abode,  and  by  inquiry  made  of  the  head  of 
each  family  or  of  a  member  or  members  thereof  deemed  credible  and 
worthy  of  trust,  or  of  such  individual  living  out  of  a  family,  to  obtain  each 
and  every  item  of  information  and  all  particulars  required  by  this  article 
and  the  regulations  of  the  secretary  of  state  as  of  such  date  in  May  or. 
June  as  so  directed  by  the  secretary  of  state.  And  in  case  no  person  shall 
be  found  at  the  usual  place  of  abode  of  such  family  or  individual  living 
out  of  a  family  competent  to  answer  the  inquiries  made  in  compliance 
with  the  requirements  of  this  article,  it  shall  be  lawful  for  the  enumerator 
to  obtain  the  required  information  from  the  family  or  families  or  person 
or  persons  living  nearest  to  such  place  of  abode.  Every  person  whose 
usual  place  of  abode  shall  be  in  any  family  on  such  date  so  prescribed  by 
the  secretary  of  state,  shall  be  returned  as  of  such  family;  and  every 
inhabitant  casually  absent  at  the  time  of  taking  the  enumeration  shall  be 
returned  as  belonging  to  that  place  in  which  he  usually  resides.  Before 
the  members  of  a  family  or  inhabitants  who  are  absent  at  the  time  of 
taking  the  enumeration  are  entered  or  returned  as  residents  of  the  enu- 
meration district,  blank  statements  shall  be  forwarded  to  the  head  of  such 
family  or  such  inhabitant,  at  the  place  where  such  family  or  inhabitant  is 
sojourning  which  shall  be  immediately  returned  to  the  enumerator  prop- 
erly filled  out  and  signed  by  the  head  of  such  family  or  by  such  inhabitant. 
Such  statements  shall  give  the  names  of  the  members  of  such  families  or 
inhabitants,  the  place  where  they  are  sojourning,  when  they  are  expected 
to  return,  and  shall  state  whether  or  not  they  are  residents  of  the  enumera- 
tion district  wherein  their  place  of  abode  is  situated  and  whether  or  not 
they  are  citizens  of  the  state.  If  such  statement  is  not  returned  to  the 
enumerator  as  above  provided  within  a  reasonable  time,  the  names  of  the 
members  of  such  family  or  inhabitants  who  are  absent,  shall  not  be  re- 
turned by  the  enumerator  as  residents  of  his  district,  unless  an  affidavit  of 
some  person  known  to  the  enumerator  to  be  possessed  of  sufficient  knowl- 
edge as  to  the  said  absent  family  or  inhabitants  be  presented  to  such 
enumerator  containing  satisfactory  information  showing  that  the  mem- 
bers of  such  absent  family  or  such  absent  inhabitants  are  residents  of  such 
district  and  citizens  of  the  state.  If  the  place  of  abode  of  such  absent 
family  or  inhabitant  is  in  a  building,  containing  two  or  more  apartments 
occupied  by  separate  families,  the  enumerator  shall  inquire  of  the  owner, 
agent  or  manager  of  such  building  as  to  the  residence,  citizenship  or  alien- 
age of  such  absent  family  or  inhabitant.  Such  statements  and  affidavits 
shall  be  transmitted  by  the  enumerator  at  the  time  of  making  his  return 
to  the  enumeration  supervisor.    The  return  of  the  enumerator  shall  state 
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the  place  where  such  absent  inhabitant  is  sojourning,  when  he  is  expected 
to  return  and  the  occasion  for  his  absence. 

It  shall  be  the  duty  of  each  enumerator  to  complete  the  enumeration 
and  all  his  official  work  and  forward  before  July  first,  or  on  such  earlier 
date  as  the  secretary  of  state  may  direct,  in  duplicate  by  express  or  as 
otherwise  directed  carefully  inclosed,  so  as  to  protect  the  returns  trans- 
mitted, the  original  schedules  or  returns,  duly  certified  to  the  enumeration 
supervisor  of  the  assembly  district  in  which  his  district  is  located  stating 
the  number  of  pages  of  which  said  returns  consist.  In  making  such  enu- 
meration he  shall  for  the  purpose  of  identification  ascertain  and  include 
the  sex,  age,  color,  nativity,  citizenship  or  alienage,  and  the  occupation  of 
each  inhabitant,  with  his  residence  by  street  and  number,  if  any,  or  if  there 
is  no  street  and  number,  then  such  description  as  shall  identify  the  place 
of  residence.  Such  enumerator  shall  specially  ascertain  and  note  as  to  the 
citizenship  of  all  foreign  born  inhabitants,  and  if  they  are  naturalized 
shall  require  them  to  exhibit  their  naturalization  papers.  The  names  of 
children  of  naturalized  citizens  and  of  aliens  shall  be  specially  noted  and 
the  schedules,  blanks  and  cards  shall  be  so  prepared  as  to  permit  facts  as 
to  citizenship  and  alienage  to  be  carefully  and  clearly  noted.  In  any 
city,  in  a  county  having  more  than  one  senate  district,  or  which  in  the 
opinion  of  the  secretary  of  state  may  under  a  new  apportionment  be  en- 
titled to  more  than  one  senate  district,  the  enumeration  shall  be  taken  by 
blocks  inclosed  by  streets  or  public  ways,  as  well  as  by  street  and  number. 
The  enumeration  supervisor  shall  at  all  times  advise  and  instruct  such 
enumerators  as  to  such  enumeration  and  shall  examine  all  returns,  sched- 
ules and  cards  transmitted  to  him  by  the  enumerators  under  his  super- 
vision, and  in  the  event  of  discrepancies  or  omissions  being  discovered  in 
said  returns,  schedules  and  cards  he  shall  use  all  diligence  in  causing 
the  same  to  be  corrected.  In  case  the  district  assigned  to  any  enumerator 
shall  embrace  all  or  any  part  of  any  incorporated  borough,  city  or  village, 
and  also  other  territory  not  included  within  the  limits  of  such  incorporated 
borough,  city  or  village,  or  either,  it  shall  be  the  duty  of  the  enumerator 
of  such  district  to  clearly  and  plainly  distinguish  and  separate  upon  the 
population  schedules  or  returns,  the  inhabitants  of  all  or  any  part  of 
such  borough,  city  or  village,  as  may  be  embraced  in  the  district  assigned 
to  such  enumerator  from  the  inhabitants  of  the  territory  not  included 
therein.     (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  154.  Penalty  for  withholding  information  or  giving  false  informa- 
tion.— Any  person  being  the  head  of  a  family  or  member  thereof  of  the  age 
of  twenty-one  years,  who  shall  refuse  to  give  to  the  duly  appointed  enu- 
merator or  interpreter  of  the  district  wherein  the  person  resides  the  in- 
formation required  by  him  relative  to  any  of  the  particulars  which  such 
enumerator  or  interpreter  is  required  to  secure  under  the  provisions  of 
this  article  concerning  such  family  or  person,  or  who  shall  wilfully  give 
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false  information  to  such  enumerator  concerning  the  same,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  a  sum  not 
exceeding  one  hundred  dollars  and  not  less  than  fifty  dollars.  (Amended 
by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  155.  Penalty  for  enumeration  supervisor,  enumerator  or  interpreter 
making  false  enumeration. — Any  enumerator  or  interpreter  who  shall  wil- 
fully omit,  suppress,  increase  or  diminish  the  number  of  inhabitants  em- 
braced within  his  district  from  or  on  his  enumerated  list,  schedule  or 
return,  or  any  enumeration  supervisor  who  shall  wilfully  alter  such  list, 
schedule  or  return  to  suppress,  increase  or  diminish  the  number  of  inhab- 
itants as  shown  on  such  list,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  forfeit  all  compensation  as  an  enumeration  super- 
visor, enumerator  or  interpreter,  and  shall  be  sentenced  to  confinement  in 
a  penitentiary  or  jail  for  not  more  than  three  months.  (Amended  by  L. 
1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  156.  Completion  of  enumeration;  penalty  for  failure  to  make  return. — 
If  any  enumerator  shall  neglect  for  three  days  after  the  thirtieth  of  June, 
nineteen  hundred  and  fifteen,  and  in  every  tenth  year  thereafter,  or  for 
three  days  after  having  been  directed  so  to  do,  to  make  his  return  aa 
aforesaid,  the  enumeration  supervisor  shall  immediately  proceed  himself 
to  procure  such  return  and  duplicate,  and  the  expenses  thereof  shall  be 
deducted  from  the  account  of  such  enumerator  upon  the  voucher  presented 
by  the  secretary  of  state  to  the  state  comptroller  for  the  payment  of 
services.  The  secretary  of  state  is  authorized  to  require  that  the  enu- 
meration of  the  inhabitants  of  any  district  shall  be  completed  within  two 
weeks  from  the  date  fixed  by  him  for  commencing  the  enumeration  in  each 
of  said  years.     (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  157.  Sheriffs  and  other  officers  to  assist  enumerators. — In  all  counties 
of  this  state  the  sheriff,  mayor  or  police  commissioner  of  the  city,  or  other 
officers  having  the  control  and  direction  of  the  police  or  other  peace  officers, 
shall  render,  and  cause  the  police  or  other  peace  officers  to  render  assist- 
ance and  aid  to  the  enumeration  supervisor  and  enumerators  appointed 
under  this  article  when  so  requested  to  do  by  the  secretary  of  state  or 
enumeration  supervisor  and  upon  like  request  shall  cause  police  officers 
or  other  peace  officers  to  accompany  such  enumerators  to  any  house  or 
houses,  place  or  premises  for  the  purpose  of  rendering  such  aid  and 
assistance.     (Amended  by  L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 

§  158.  Certificate  of  secretary  of  state  conclusive  evidence. — A  certifi- 
cate under  the  hand  and  seal  of  the  secretary  of  state  as  to  the  number  of 
inhabitants  of  this  state,  or  of  any  county,  town,  city  or  village,  borough  or 
district  thereof,  as  shown  by  the  completed  and  approved  enumeration 
taken  under  the  provisions  of  this  article,  shall  be  received  as  conclusive 
evidence  of  the  fact  by  each  and  every  court  of  this  state.  (Amended  by 
L.  1915,  ch.  155,  in  effect  Mch.  31,  1915.) 
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(L.  1909,  ch.  60.) 

§  11.  Extra  copies  of  messages  and  reports. — In  addition  to  the  usual 
number  of  regular  reports  made  by  the  state  officers  and  institutions,  there 
shall  be  printed  as  extra  copies  of  legislative  documents  for  the  use  of  the 
respective  departments,  institutions  and  boards:  of  the  governor's  mes- 
sage, two  thousand  copies,  one  thousand  for  the  governor  and  one  thou- 
sand for  the  legislature;  of  the  comptroller's  report  of  the  finances  of  the 
state,  fifteen  hundred  copies;  on  the  canals,  two  hundred  and  fifty  copies; 
of  the  state  treasurer's  report,  seven  hundred  copies;  of  the  attorney- 
general's  report,  seven  hundred  copies  bound  in  cloth,  three  hundred  for 
the  use  of  the  attorney-general  and  four  hundred  for  the  use  of  the  legis- 
lature; of  the  state  engineer  and  surveyor's  report,  one  thousand  copies; 
of  the  report  of  the  superintendent  of  insurance,  two  thousand  copies,  as 
provided  by  the  insurance  law,  for  the  use  of  the  department,  and  one 
thousand  copies  for  the  use  of  the  legislature ;  of  the  report  of  the  adjutant- 
general,  one  thousand  copies  bound  in  cloth ;  of  the  report  of  the  superin- 
tendent of  public  works,  one  thousand  five  hundred  copies;  of  the  report 
of  the  superintendent  of  state  prisons,  one  thousand  five  hundred  copies 
bound  in  cloth ;  of  the  report  of  the  state  board  of  charities,  one  thousand 
five  hundred  copies;  of  the  report  of  the  state  board  of  health,  two  thou- 
sand copies ;  of  the  report  of  the  department  of  labor,  three  thousand  five 
hundred  sets,  one  thousand  sets  thereof  for  the  use  of  the  legislature;  of 
the  report  of  the  state  commissioner  of  excise,  one  thousand  five  hundred 
copies,  five  hundred  copies  thereof  for  the  use  of  the  legislature;  of  the 
report  of  the  civil  service  commission,  one  thousand  copies;  of  the  report 
of  the  department  of  agriculture,  to  be  bound  in  three  volumes  as  directed 
by  the  commissioner,  seven  thousand  sets,  two  thousand  sets  for  the  use 
of  the  department  and  five  thousand  sets  for  the  use  of  the  legislature ;  of 
the  volumes  containing  the  reports  of  the  Geneva  and  Ithaca  experiment 
stations,  two  thousand  additional  copies  for  the  use  of  the  trustees  thereof ; 
of  the  report  of  the  bureau  of  farmers'  institutes,  two  thousand  additional 
copies  for  the  use  of  the  bureau ;  of  the  report  of  the  state  commission  in 
lunacy,  one  thousand  five  hundred  copies  for  the  commission,  and  five 
hundred  copies  for  the  legislature ;  of  the  report  of  the  state  board  of  tax 
commissioners,  three  thousand  copies,  two  thousand  for  the  state  board 
of  tax  commissioners  and  one  thousand  for  the  legislature;  of  the  regents' 
reports,  one  thousand  copies;  of  the  state  library  report,  one  thousand 
copies;  of  the  state  museum  and  natural  history  report,  one  thousand 
copies;  of  the  annual  reports  of  the  public  service  commissions,  five  thou- 
sand copies  of  each,  all  bound  in  cloth,  one  thousand  of  each  for  the  use  of 
the  legislature  and  four  thousand  for  each  commission,  said  four  thousand 

m 

to  include  the  five  hundred  copies  provided  for  in  the  railroad  law ;  of  the 
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report  of  the  commissioner  of  education,  fifteen  thousand  copies,  all  bound 
in  cloth,  to  be  distributed  by  that  officer  as  follows :  eleven  thousand  three 
hundred  copies  for  the  school  districts,  being  one  copy  for  each  school  dis- 
trict, nine  hundred  copies  to  school  commissioners  and  city  superinten- 
dents of  schools,  two  hundred  copies  to  the  state  normal  and  training 
schools,  three  hundred  copies  to  academies  and  high  schools,  one  thousand 
copies  to  members  and  officers  of  the  legislature  and  state  officers,  one 
thousand  copies  for  the  use  of  the  commissioner  of  education,  also  three 
hundred  copies  printed  on  forty-four  pound  calendered  paper,  bound  in 
leather,  for  exchange  with  superintendents  of  public  instruction  of  the 
states  and  territories,  and  for  distribution  among  public  libraries;  of  the 
report  of  the  superintendent  of  public  buildings,  five  hundred  copies,  one 
hundred  in  cloth  and  the  balance  in  paper;  of  the  state  geologist's  report, 
one  thousand  five  hundred  copies,  one  thousand  for  the  legislature  and 
five  hundred  for  the  state  geologist;  of  the  report  of  the  state  historian, 
two  thousand  two  hundred  copies  for  the  historian  and  five  hundred  copies 
for  the  duplicate  department  of  the  regents;  of  the  report  of  the  forest, 
fish  and  game  commission,  two  thousand  copies  for  the  use  of  the  com- 
mission, five  hundred  copies  for  the  duplicate  department  of  the  regents, 
and  six  thousand  copies  for  the  use  of  the  legislature,  the  report  to  be 
printed  on  calendered  paper  with  such  illustrations  as  may  be  required ;  of 
the  report  of  the  Grand  Army  of  the  Republic,  department  of  New  York, 
one  thousand  copies  for  the  use  of  the  Grand  Army ;  of  the  report  of  the 
United  Spanish  War  Veterans,  department  of  New  York,  one  thousand 
copies  for  the  use  of  the  said  organization;  of  the  report  of  the  state 
superintendent  of  banks,  one  thousand  copies,  as  provided  in  the  banking 
law ;  of  the  report  of  the  fiscal  supervisor  of  state  charities,  fifteen  hundred 
copies;  of  the  report  of  the  state  water  supply  commission,  two  thousand 
five  hundred  copies;  of  the  report  of  the  state  highway  commission,  two 
thousand  copies;  of  the  report  of  the  state  probation  commission,  fifteen 
hundred  copies ;  of  the  report  of  the  court  of  claims,  fifteen  hundred  copies 
bound  in  buckram;  and  for  all  other  institutions  established  by  the  state, 
when  their  printing  is  not  done  by  the  institutions,  five  hundred  copies 
each.    Prom  the  number  of  reports  hereinbefore  authorized  there  shall  be 
delivered  by  the  legislative  printer  to  the  regents  for  the  use  of  its  dupli- 
cate department  such  number  of  copies  of  said  reports  as  the  commissioner 
of  education  may  certify  before  the  first  printing  to  be  necessary  for  dis- 
tribution or  exchange,  not  in  any  case,  however,  to  exceed  fifty  copies. 
Whenever  any  department  shall,  under  the  provisions  of  law,  issue  a  por- 
tion of  its  annual  report  in  advance  in  the  form  of  bulletins,  such  bulletins 
shall  be  printed  by  the  contractor  for  the  legislative  printing  at  the  rates 
provided  for  in  his  contract.    In  the  case  of  any  printing  authorized  by 
this  section,  or  of  any  printing  hereafter  authorized  by  resolution  of  either 
branch  of  the  legislature  or  by  a  concurrent  resolution  thereof,  no  extra 
charge  shall  be  made  except  for  extra  paper  or  work  beyond  that  required 


650  STATE  SCHOOLS  OF  AGRICULTURE. 

§  1.  Deed  to  Morrisville  School.  L.  1916,  ch.  370. 

by  the  terms  of  the  contract  actually  furnished  with  the  approval  of  the 
comptroller,  and  for  such  extra  paper  and  work  the  charge  allowed 
shall  not  exceed  the  current  market  rates.  Composition  shall  not  be  charged 
a  second  time  on  matter  printed  from  type  already  set  or  plates  made  at 
state  expense,  but  the  comptroller  may  make  suitable  allowance  for  handling 
of  plates  and  reimposing  type  forms.  In  all  cases  where  illustrations  are 
used,  the  engravings  and  plates  shall  forthwith  become  the  property  of 
the  state,  and  thereafter  no  charge  shall  be  made  for  their  subsequent  use, 
except  that  the  comptroller  may  make  a  suitable  allowance  for  the  han- 
dling of  the  plates.  All  of  the  extra  copies  of  the  reports  mentioned  in 
this  section,  except  as  otherwise  provided,  shall  be  bound  in  paper  covers, 
unless  a  report  shall  embrace  more  than  three  hundred  pages,  in  which 
case  the  whole  number  of  extra  copies  shall  be  bound  in  cloth.  Whenever 
any  officer,  bureau,  board,  commission,  or  any  corporation  or  association 
shall  make  to  more  than  one  officer  or  body  an  annual  report  to  be  in- 
cluded in  the  legislative  printing,  the  state  printer  shall  not  print  such 
report  for  the  year  more  than  once  at  public  expense,  and  the  filing  of  a 
copy  of  the  report  as  so  printed  shall  be  deemed  a  compliance  with  any 
law  requiring  a  report  to  any  other  officer  or  body  than  the  one  to  which 
the  original  manuscript  report  was  submitted;  and  any  institution  which 
makes  a  report  to  any  bureau,  department  or  commission,  which  report 
is  thereafter  included  in  the  annual  report  of  said  bureau,  department  or 
commission  to  the  legislature,  shall  not  be  entitled  for  its  own  use,  to 
additional  copies  of  said  report,  unless  otherwise  specifically  provided. 
No  department,  bureau  or  institution  shall  be  entitled  to  the  extra  copies 
of  the  messages  or  reports  herein  provided  unless  the  whole  of  the  text 
thereof  is  placed  in  the  hands  of  the  legislative  printer  on  or  before  the  last 
day  of  the  legislative  session  to  which  such  message  or  report  is  submitted. 
All  copies  of  messages  and  reports  printed  for  the  use  of  the  legislature 
shall  be  delivered,  one-third  to  the  clerk  of  the  senate  and  two-thirds  to  the 
clerk  of  the  assembly,  and  shall  be  distributed  as  said  clerks,  respectively, 
shall  direct.  (Amended  by  L.  1909,  ch.  413,  L.  1910,  ch.  392  and  L.  1915, 
ch.  193,  in  effect  Apr.  3,  1915.) 

STATE  SCHOOL  AT  INDUSTRY. 
Managers,  State  Charities  L.,  I  180. 

STATE  SCHOOLS  OF  AGBICTTLTTTRE. 

L.  1915,  oh.  870. — An  act  to  authorize  the  board  of  trustees  of  the  New  York 
State  School  of  Agriculture  at  Morrisville  to  accept  a  deed  of  gift  of  certain  lands 
in  Madison  county  for  the  use  of  such  school.     (In  effect  Apr.  26,  1915.) 

Section  1.  The  board  of  trustees  of  the  New  York  State  School  of  Agri- 
culture at  Morrisville  are  hereby  authorized  to  accept  in  behalf  of  the  state 
A  deed  of  conveyance  to  the  state,  as  a  gift,  from  Charles  O.  Newton,  of 
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Homer,  New  York,  of  about  one  hundred  and  seventy-five  acres  of  land, 
comprising  what  is  known  as  lot  thirty  in  the  town  of  Georgetown  in  the 
county  of  Madison,  subject  to  the  provisions  of  such  deed  relating  to  the 
use  of  such  property  as  a  means  of  instructing  students  in  such  school  and 
demonstrating  to  the  public  in  general  methods  of  management  of  farm 
timber  lands.  Before  the  delivery  of  such  deed  to  such  board  shall  be 
deemed  complete,  whether  it  shall  have  been  heretofore  or  hereafter  re- 
ceived by  such  board,  a  certificate  of  the  attorney-general  approving  the 
title  and  the  provisions  of  such  deed  shall  also  be  delivered  to  such  board. 
Subject  to  the  provisions  of  such  deed,  such  board  shall  have  the  care, 
supervision  and  control  of  such  property  to  the  same  extent  and  in  the 
same  manner  as  such  care,  supervision  and  control  is  conferred  by  law  on 
such  board  with  respect  to  the  grounds  and  buildings  of  such  school. 

STATE  TRAINING  SCHOOL  FOR  GIRLS. 

See  State  Charities  L.,  §§  201,  206. 

STENOGRAPHERS. 

Fees  of  supreme  court  acting  for  official  referees;  Judiciary  L.,  §  315.    Assistant 
in  county  court  of  Bronx,  Judiciary  L.,  §  318,  subd.  4. 
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STOCK  CORPORATION  LAW. 

(L.  1909,  ch.  61.) 

§  6.    Power  to  borrow  money  and  mortgage  property. 

Provision  requiring  content  of  stockholders  to  mortgage  of  property  does  not 
apply  to  foreign  corporations  owning  property  in  this  State.  In  re  Heffron  Co. 
(1914),  216  Fed.  642. 

A  ohattel  mortgage  executed  by  a  corporation  without  compliance  with  this 
section  is  invalid,  and  cannot  be  subsequently  ratified.  In  re  Post  ft  Davis  Co. 
(1914),  219  Fed.  171. 

§  9.    Reorganization  npon  sale  of  corporate  property  and  franchises. 

See  Mayer  v.  Metropolitan  Traction  Co.  (1914),  166  App.  Div.  497,  150  N.  Y. 
Supp.  1026. 

§  13.  Change  of  place  of  business. — Any  stock  corporation  now  existing 
or  hereafter  organized  under  the  laws  of  this  state,  except  moneyed  corpora- 
tions, may  at  any  time  change  its  principal  office  and  place  of  business 
from  the  city,  town  or  county  named  in  its  certificate  of  incorporation,  or 
to  which  it  may  have  been  changed  under  the  provisions  of  this  section,  to 
any  other  city,  town  or  county  in  this  state,  in  which  it  may  desire  to  actu- 
ally transact  and  carry  on  its  regular  business  from  day  to  day,  provided 
that  such  change  has  been  authorized,  either  by  unanimous  consent  of  the 
stockholders  expressed  in  writing  and  duly  acknowledged  and  filed  in  the 
office  of  the  secretary  of  state,  by  a  vote  of  the  stockholders  of  said  corpora-* 
tion  at  a  special  meeting  of  the  stockholders  called  for  that  purpose,  or 
such  change  has  been  effected  by  an  act  of  legislature  creating  a  separate 
and  distinct  county  wholly  within  the  limits  and  boundaries  of  a  then 
existing  county  or  counties.  When  such  change  shall  be  authorized  by  the 
stockholders  or  effected  by  the  creation  of  a  new  county  wholly  within  the 
limits  and  boundaries  of  the  then  existing  county  or  counties  as  herein  pro- 
vided, the  president  and  secretary  and  a  majority  of  the  directors  of  such 
corporation  shall  sign  a  certificate  stating  the  name  of  said  corporation,  the 
city,  town  and  county  where  its  principal  office  and  place  of  business  was 
originally  located,  and  to  which  it  may  have  been  subsequently  changed, 
and  the  city,  town  and  county  to  which  it  is  desired  to  change  its  said  prin- 
cipal office  and  place  of  business,  and  that  it  is  the  purpose  of  said  corpora- 
tion to  actually  transact  and  carry  on  its  regular  business  from  day  to  day 
at  such  place,  and  that  such  change  has  been  authorized  as  herein  provided, 
and  the  names  of  the  directors  of  said  corporation  and  their  respective 
places  of  residence,  which  certificate  shall  be  verified  by  the  oaths  of  all  the 
persons  signing  the  same,  and  when  so  signed  and  verified,  shall  be  filed  in 
the  office  of  the  secretary  of  state  and  a  duplicate  thereof  in  the  office  of  the 
clerk  of  the  county  from  which  said  principal  office  and  place  of  business  is 
about  to  be  removed  or  changed,  and  another  in  the  office  of  the  clerk  of  the 
county  to  which  said  removal  or  change  is  to  be  made,  and  thereupon  the 
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principal  office  and  place  of  business  of  such  corporation  shall  be  changed 
as  stated  in  said  certificate.  (Amended  by  L.  1915,  ch.  117,  in  effect  Mch. 
24,  1915.) 

§  29.    liability  of  directors  for  loans  to  stockholders. 

Loan  of  surplus. — It  has  been  held  that  corporations  may  temporarily  lend  their 
surplus  funds  on  safe  security  when  it  is  inexpedient  to  distribute  them  among 
the  shareholders.  Murray  v.  Smith  (1915),  166  App.  Div.  528,  152  N.  Y.  Supp. 
102. 

§  32.    Books  to  be  kept. 

Inspection  of  stock  book. — While  a  stockholder  has  an  absolute  right  to  inspect 
the  stock-book  of  a  corporation  at  its  office  during  business  hours,  the  officers  and 
agents  of  the  corporation,  before  granting  such  inspection,  may  require  reasonable 
proof  of  an  unknown  demandant  that  he  is  the  person  named  in  the  certificate 
of  stock  presented.    Theile  v.  Merlis  (1914),  85  Misc.  351,  147  N.  Y.  Supp.  405. 

§  33.    Stock  books  of  foreign  corporations. 

What  constitutes  having  office  in  this  state. — The  defendant  was  organized 
under  the  laws  of  the  State  of  Pennsylvania  and  in  that  state  had  its  factory  and 
general  offices.  It  sold  its  goods  in  the  state  of  New  York  through  traveling 
salesmen,  who  took  orders  which  were  transmitted  to  the  office  in  Pennsylvania 
subject  to  approval,  which  were  filled  by  shipment  from  the  factory  in  that 
state.  An  office  was  maintained  in  the  city  of  New  York,  for  the  purpose 
of  furnishing  headquarters  for  salesmen  traveling  in  that  locality  where  they 
might  meet  customers  and  conduct  correspondence.  No  bank  account  was  main- 
tained in  that  city;  no  books  of  account  or  goods  for  sale  were  kept  there  and 
.no  collections  for  goods  sold  were  made  from  that  office;  no  stock  transfer  books 
were  kept  there  and  no  meeting  of  stockholders,  directors  or  officers  was  ever 
held  there.  It  was  held,  that  failure  to  keep  a  stock  book  at  such  office  does 
not  subject  it  to  the  penalty  provided  in  case  of  failure  by  a  foreign  stock  cor- 
poration having  an  office  for  the  transaction  of  business  in  this  state  to  keep 
therein  a  book  to  be  known  as  a  stock  book  for  the  inspection  of  its  stock- 
holders and  judgment  creditors.  Hovey  v.  DeLong  Hook  ft  Eye  Go.  (1914),  211 
N.  Y.  420. 

§  55.    Consideration  for  issue  of  stock  and  bonds. 

Stock  issued  in  good  faith  in  payment  for  property  which  subsequently  diminished 
in  value  cannot  be  said  to  have  been  not  fully  paid,  so  as  to  render  the  holder 
liable  under  section  56.  Alpha  Portland  Cement  Co.  v.  Schratwieser  (1914),  215 
Fed.  982. 

Issuance  of  stock  for  services  to  be  rendered  in  the  future  is  unauthorized. 
Morgan  v.  Bon  Bon  Co.  (1914),  165  App.  Div.  89,  150  N.  Y.  Supp.  668. 

A  corporation  may  use  its  original  unissued  authorized  capital  stock  for  any 
legitimate  or  lawful  purpose  it  sees  fit.  Archer  v.  Hesse  (1914),  164  App.  Div. 
493,  497,  150  N.  Y.  Supp.  296. 

§  59.    Limitation  of  stockholder's  liability. 

Amount  due  on  execution  not  proof  of  indebtedness. — Previous  to  the  amend- 
ment of  section  55  of  the  Stock  Corporation  Law,  now  section  59  of  that  law, 
it  was  provided  that  no  action  should  be  brought  against  a  stockholder  for  any 
debt  of  the  corporation  until  judgment  therefor  had  been  rendered  against  the 
corporation,  and  an  execution  issued  thereon  had  been  returned  unsatisfied  in 
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whole  or  in  part  The  amendment  provided,  "and  the  amount  due  on  such 
execution  shall  be  the  amount  recoverable,  with  costs  against  the  stockholder." 
It  was  held,  that  the  meaning  of  the  amendment  was  that  the  amount  due  on 
the  execution  thus  required  to  be  issued  should  be  a  limitation  of  liability  and 
not  proof  of  an  indebtedness  for  which  the  stockholder  is  liable.  Assets  Reali- 
zation Co.  v.  Howard  (1914),  211  N.  Y.  430. 

Limitation  of  action  against  stockholders  of  bank. — Under  this  section  an  action 
brought  by  the  receiver  of  an  Insolvent  banking  corporation,  to  enforce  the  con- 
stitutional and  statutory  liability  of  the  stockholders  for  the  debts  of  the  cor- 
poration, must  be  brought  within  two  years  from  the  time  defendants  ceased 
to  be  stockholders,  i.  e.  from  the  making  of  the  decree  for  the  dissolution  of  the 
corporation.    Smith  v.  Quale  (1914),  86  Misc.  259,  148  N.  Y.  Supp.  448. 

§  62.    Increase  or  reduction  of  capital  stock. 

Wilful  refusal  to  allow  examination  of  stock  book  must  be  established  before 
a  judgment  creditor  may  recover  accumulated  penalties.  Moore  v.  'Institute 
of  Educational  Travel  (1915),  89  Misc.  369,  151  N.  Y.  Supp.  929. 

SUBPOENAS. 
Code  of  Civil  Procedure. 

§  867-a.  Subpoena  duces  tecum  relating  to  hospital  records. — Where  a 
subpoena  duces  tecum  shall  be  served  upon  a  public  hospital,  or  super- 
intendent or  officer  thereof,  requiring  the  production  of  any  books  of  such 
hospital,  showing  certain  entries  or  records  therein,  or  any  other  record  or 
data  relating  to  the  physical  condition  or  treatment  of  a  patient,  a  tran- 
script of  such  entries  or  records  or  data  duly  certified  by  the  superintendent 
of  such  hospital  or  his  assistant  and  delivered  to  the  court  or  tribunal  re- 
quiring it  shall  be  deemed  sufficient  compliance  with  such  subpoena,  unless 
otherwise  ordered  by  the  court,  and  any  such  transcript  authenticated  and 
produced  as  herein  provided,  shall  be  deemed  evidence  as  if  the  original  of 
such  books,  entries  or  records  were  produced.  (Added  by  L.  1915,  ch.  325, 
in  effect  Sept.  1, 1915.) 

SUFFOLK  COTCJTY. 

L.  1915,  ch.  267. — An  act  to  cede  to  the  town  of  Smithtown,  Suffolk  county,  all  the 
right,  title  and  interest  of  the  state  in  lands  adjacent  to  sneh  town  between  high 
and  low  water  marks,  for  the  protection  of  damming,  and  to  repeal  ohapter 
four  hundred  and  forty-two  of  the  laws  of  nineteen  hundred  and  fourteen.  (In 
effect  Apr.  13,  1915.) 

§  1.  All  the  right,  title  and  interest  which  the  people  of  the  state  of 
New  York  have  in  and  to  the  lands  of  Long  Island  sound  adjacent  to  the 
town  of  Smithtown,  Suffolk  county,  included  between  high  and  low  water 
marks  is  hereby  ceded  to  the  town  of  Smithtown  for  the  protection  of  clam- 
ming; provided,  however,  that  nothing  herein  contained  shall  be  construed 
to  alter  or  abridge  the  right  of  the  commissioners  of  the  land  office  to  make 
grants  of  land  under  water  within  the  area  herein  granted,  in  the  same 
manner  and  to  the  same  extent  as  if  this  act  had  not  been  passed. 
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§  2.  Chapter  four  hundred  and  forty-two  of  the  laws  of  nineteen  hun- 
dred and  fourteen,  entitled  "An  act  to  repeal  chapter  three  hundred  and 
forty-three  of  the  laws  of  nineteen  hundred  and  ten,  entitled  'An  act  to 
cede  to  the  town  of  Smithtown,  Suffolk  county,  all  the  right,  title  and  in- 
terest of  the  state  in  lands  adjacent  to  such  town  between  high  and  low 
water  marks,  for  the  protection  of  clamming, '  and  revesting  in  the  state  the 
title  to  land  ceded  thereby,"  is  hereby  repealed. 

§  3.  Neither  this  act  nor  the  acceptance  of  its  benefits  by  the  said  town 
of  Smithtown,  its  officers,  agents  or  employees,  shall  be  deemed  a  concession 
on  the  part  of  such  town  that  such  repealed  chapter  was  effectual  at  any 
time  to  revest  in  the  people  of  the  state  the  right,  title  and  interest  to  the 
lands  referred  to  in  section  one  after  the  former  cession  thereof  by  the  state 
to  such  town  pursuant  to  the  provisions  of  chapter  three  hundred  and  forty- 
three  of  the  laws  of  nineteen  hundred  and  ten. 

SUNDAY. 

Traffic  on,  Penal  L.,  f  2147.    One  day  of  rest  in  seven,  law  regulating,  see  Labor 

L..  §  8a. 

SUPERVISORS. 

Compensation;  County  L.,  §  23.  To  furnish  necessaries  for  courts  of  record; 
County  L.,  f  42,  subd.  1.  Powers  in  certain  counties  respecting  streets  and 
highways;    County  L.f  §   12,  subd.  32. 

SUPREME  COUET. 

Librarian  at  Watertown;   Education  L.,  §   1181.    See  Judiciary  Law. 

L.  1915,  ch.  645. — An  act  to  Increase  the  number  of  justices  of  the  supreme  court  in 
the  ninth  judicial  district  of  the  state  of  New  York,  and  to  provide  additional 
justices  therein.     (In  effect  Maty  15,  1915.) 

§  1.  From  and  after  the  first  day  of  January,  nineteen  hundred  and 
sixteen  there  shall  be  two  additional  justices  of  the  supreme  court  in  the 
ninth  judicial  district  of  the  state  of  New  York,  and  the  number  of  justices 
now  existing  for  said  district  is  hereby  increased  accordingly. 

§  2.  The  additional  justices  herein  provided  for  shall  first  be  elected  at 
the  general  election  held  in  the  month  of  November,  nineteen  hundred  and 
fifteen,  and  shall  severally  take  office  on  the  first  day  of  January,  nineteen 
hundred  and  sixteen. 

§  3.  All  vacancies  in  such  office  hereby  created,  whether  by  death,  resig- 
nation or  expiration  of  term,  shall  be  filled  in  the  same  manner  and  at  the 
same  time  as  in  the  case  of  any  justice  of  the  supreme  court. 
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SURROGATES. 

L.  1915,  ch.  451. — An  act  to  extend  the  time  for  making  the  final  report  of  the 
commissioners  designated  to  consolidate,  codify  and  revise  the  laws  relating 
to  the  estates  of  deceased  persons  and  the  procedure  and  practice  in  surrogates' 
courts.     (In  effect  Apr.  28,  1915.) 

§  1.  The  time  for  making  the  final  report  to  the  legislature  of  the  com- 
missioners designated  by  chapter  five  hundred  and  thirty  of  the  laws  of 
nineteen  hundred  and  fourteen,  to  consolidate,  codify  and  revise  the  laws 
relating  to  the  estates  of  deceased  persons  and  the  procedure  and  practice  in 
surrogate's  courts,  is  hereby  extended  until  February  fifteenth,  nineteen 
hundred  and  sixteen. 

SURROGATES'  COURTS. 
Code  of  Civil  Procedure. 

§  2493.  Appointment  of  court  officers  and  attendants. — The  surrogate  of 
Kings  county  may  appoint,  and  at  pleasure  remove,  all  attendants,  messen- 
gers and  court  officers  in  his  court,  who  must  attend,  from  day  to  day,  the 
terms  and  sittings  of  the  court  to  preserve  order,  and  to  perform  whatever 
services  may  be  required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties  may  sev- 
erally appoint,  and  at  pleasure  remove,  as  many  attendants,  messengers  and 
court  officers  in  their  courts,  to  be  paid  by  the  county,  as  the  board  of  super- 
visors, of  Erie  county  or  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York,  respectively,  authorize  them  so  to  appoint.  The  court 
officer  or  officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  whatever  services 
may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure  remove, 
one  or  more  court  officers  to  attend  his  court  and  to  perform  such  duties  in 
respect  thereto  as  the  said  surrogate  may  prescribe,  who  shall  be  paid  by 
the  county  treasurer  upon  the  certificate  of  the  surrogate,  a  sum  not  to  ex- 
ceed three  dollars  per  day  for  the  days  actually  spent  by  him  in  attendance 
upon  a  session  of  the  surrogate's  court.  Such  officers  shall  also  have  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  courts  of  record. 
(Amended  by  L.  1915,  ch.  546,  in  effect  Sept.  1, 1915.) 

§  2496.  Idem.  In  other  counties. — The  surrogate  of  each  county,  except 
New  York,  Kings,  Bronx,  Albany,  Westchester,  Hamilton,  Queens,  Rich- 
mond, and  Erie  may,  in  his  discretion,  appoint,  and  at  pleasure  remove,  a 
stenographer  for  his  court,  who,  except  in  Sullivan  county,  shall  receive  a 
salary  to  be  fixed  by  such  surrogate,  not  exceeding  in  counties  having  a 
population  less  than  thirty  thousand,  eight  hundred  dollars  per  annum ;  in 
counties  having  a  population  of  thirty  thousand  and  not  more  than  fifty 
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thousand,  not  exceeding  one  thousand  dollars  per  annum,  and  in  counties 
having  a  population  exceeding  fifty  thousand,  not  exceeding  twelve  hundred 
dollars  per  annum,  except  that  in  counties  in  which  are  located  cities  of  the 
second  class,  or  in  counties  in  which  are  located  three  cities  of  the  third 
class,  such  salary  shall  not  exceed  eighteen  hundred  dollars  per  annum ;  and 
in  any  county  wholly  containing  a  city  of  the  first  class,  such  salaries  shall 
not  exceed  two  thousand  dollars  per  annum.  The  population  of  the  several 
counties  shall  be  determined  by  the  last  preceding  census.  If  a  regular 
stenographer  is  appointed  in  Sullivan  county,  his  salary  shall  be  five  hun- 
|  dred  dollars  per  annum.     The  board  of  supervisors  shall  provide  for  the 

i  payment  of  such  salary  in  the  same  manner  as  other  county  salaries  are 

i  paid.    When  not  actually  engaged  in  the  discharge  of  his  duties  as  stenog- 

rapher, he  shall  perform  such  clerical  duties  in  connection  with  the  surro- 
gate 's  court  as  the  surrogate  directs.  In  counties  wherein  the  surrogate  is 
also  county  judge,  the  stenographer  so  appointed  shall  be  the  stenographer 
of  the  county  court,  and  shall  perform  the  duties  pertaining  to  a  stenogra- 
pher of  the  county  court  without  additional  compensation.  In  counties 
where,  for  any  cause,  a  regular  stenographer  for  his  court  has  not  been 
appointed,  as  provided  by  this  section,  the  surrogate  may,  in  individual  pro- 
ceedings requiring  the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the  surrogate  in 
every  case  in  which  he  takes  notes  of  testimony,  from  the  estate  or  matter  in 
which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the  last  section  is 
sick,  absent,  on  his  vacation,  or  unable  to  act  for  other  good  cause,  the 
surrogate  may  designate  a  stenographer  to  act  temporarily  in  his  place,  who 
shall  be  paid  by  the  county  a  reasonable  compensation  certified  by  the  sur- 
rogate.    (Amended  by  L.  1915,  ch.  221,  in  effect  Apr.  5, 1915.) 

§  2502.  Clerk  of  surrogate's  court;  deputy  clerk  of  surrogate's  court; 
their  powers. — The  clerk  and  deputy  clerk  of  the  surrogate's  court  may 
severally  exercise,  concurrently  with  the  surrogate,  the  following  powers  of 

the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy  clerk  of 
the  court,  as  the  case  may  be,  any  of  the  records  of  the  court,  and  the 
records  and  papers  specified  in  subdivision  nine  of  section  twenty-four 
hundred  and  ninety  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to  which  a 
party  is  entitled  as  of  course,  either  unconditionally  or  on  the  filing  of  any 
paper ;  and  may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the  court, 
as  the  case  may  be,  and  affix  the  seal  of  the  court  to  any  letters  or  mandate 

issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nine  of  this  act, 
a  copy  of  any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded 
in  the  surrogate's  office. 
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4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any 
matter,  when  the  surrogate  is  absent  from  his  office  or  unable,  by  reason  of 
other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and  acknowl- 
edgment of  deeds  and  all  other  instruments  in  writing  and  certify  the  same 
with  the  same  force  and  effect  as  if  taken  and  certified  by  the  county  judge ; 
and  in  any  proceeding  of  which  the  court  has  jurisdiction,  he  may  admin- 
ister oaths,  take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force  and  effect  as 
if  taken  in  his  county. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of  Kings, 
Bronx,  Queens  and  New  York  may,  with  the  approval  of  the  surrogate  or 
surrogates  of  his  county,  authorize  or  deputize  one  or  more  of  the  other 
clerks,  employed  in  the  surrogate's  office  of  his  county,  to  sign  his  name, 
and  exercise  such  of  the  other  powers  conferred  upon  him  by  this  section, 
as  he  shall  designate.  The  surrogate  may  prohibit  the  clerk  and  deputy 
clerk,  or  either  of  them,  from  exercising  any  powers  specified  in  this  sub- 
division, but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any  capacity 
in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or 
as  referee,  or  special  guardian,  in  any  matter  before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in  the  county 
of  Kings  two  other  clerks  and  in  the  counties  of  Bronx  and  of  Queens  one 
other  clerk,  to  be  designated  by  the  surrogate,  in  addition  to  the  powers 
above  enumerated  may  exercise,  concurrently  with  the  surrogate  of  the 
county,  the  power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing  witnesses,  or 
objections  to  such  probate  are  pending.  (Amended  by  L.  1915,  ch.  61,  in 
effect  Mch.  11,  1915.) 

§  2534.  Special  guardian;  when  to  be  appointed. — Where  a  party,  who 
is  an  infant,  does  not  appear  by  his  general  guardian;  or  where  a  party, 
who  is  a  lunatic,  idiot,  or  habitual  drunkard,  does  not  appear  by  his  com- 
mittee ;  or  where  any  party  is  an  infant,  or  an  habitual  drunkard,  or  for 
any  cause  is  mentally  incapable  adequately  to  protect  his  rights,  although 
not  judicially  declared  to  be  incompetent  to  manage  his  affairs,  the  surro- 
gate must  appoint  a  competent  and  responsible  person,  to  appear  as  special 
guardian  for  that  party.  "Where  an  infant  appears  by  his  general  guardian, 
or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by  his  committee, 
the  surrogate  must  inquire  into  the  facts,  and  must,  in  like  manner,  ap- 
point a  special  guardian,  if  there  is  any  ground  to  suppose  that  the  interest 
of  the  general  guardian  or  committee  is  adverse  to  that  of  the  infant,  or 
incompetent  person ;  or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.    Where  there  are  unknown 
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persons,  or  persons  whose  whereabouts  are  unknown,  the  surrogate  may,  in 
his  discretion,  appoint  a  special  guardian  for  such  persons.  A  person  can- 
not be  appointed  such  a  special  guardian  who  is  nominated  by  any  party ; 
but  this  prohibition  shall  not  preclude  an  infant  over  fourteen  years  of  age 
from  nominating  his  own  special  guardian. 

Before  entering  upon  his  duties  such  special  guardian  shall  file  his  con- 
sent to  so  act.     (Amended  by  L.  1915,  ch.  315,  in  effect  Sept.  1,  1915.) 

§  2538.  Trial  by  jury. — In  any  proceeding  in  which  any  controverted 
question  of  fact  arises,  of  which  any  party  has  constitutional  right  of  trial 
by  jury,  and  in  any  proceeding  for  the  probate  of  a  will  in  which  any  con- 
troverted question  of  fact  arises,  the  surrogate  must  make  an  order  direct- 
ing the  trial  by  jury  of  such  controverted  question  of  fact,  if  any  party 
appearing  in  such  proceeding  seasonably  demands  the  same,  and  in  any 
proceeding  in  which  any  controverted  question  of  fact  arises,  of  which  any 
party  has,  or  has  not,  constitutional  right  of  trial  by  jury,  the  surrogate 
may,  in  his  discretion,  make  such  order  without  such  demand.  The  sur- 
rogate in  such  order  must  direct  that  such  trial  be  had  either  before  himself 
and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to  be  held  within  the 
county,  or  in  the  county  court  of  the  county.  Either  of  the  surrogates  of 
the  county  of  New  York  may,  in  his  discretion,  make  an  order  transferring 
to  the  supreme  court  any  special  proceeding  for  the  probate  of  a  will  pend- 
ing in  said  county.  If  the  trial  shall  not  take  place  in  the  surrogate's  court 
the  order  must  state  distinctly  and  plainly  each  question  of  fact  to  be  tried, 
and  shall  be  the  only  authority  necessary  for  the  trial  of  such  question. 
The  verdict,  if  not  set  aside  by  the  judge  before  whom  the  question  is  tried, 
shall  be  certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in  which 
the  trial  took  place,  and  shall  be  conclusive  except  upon  appeal.  (Amended 
by  L.  1915,  ch.  275,  in  effect  Apr.  13, 1915.) 

§  2577.  When  new  bond  or  new  sureties  may  be  required. — Any  person 
interested  in  an  estate  or  fund,  may  present  to  the  surrogate's  court  a  peti- 
tion, setting  forth  that  a  surety  on  a  bond,  taken  as  prescribed  in  this 
chapter,  is  insufficient,  or  has  removed  or  is  about  to  remove,  from  the  state, 
or  is  dead,  or  that  the  bond  is  inadequate  in  amount ;  and  praying  that  the 
principal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a  larger 
penalty,  or  new  or  additional  sureties,  as  the  case  requires;  or  in  default 
thereof,  that  he  may  be  removed  from  his  office,  and  that  letters  issued  to 
him  may  be  revoked.  Where  the  bond  so  taken  is  that  of  a  guardian,  the 
petition  may  also  be  presented  by  any  relative  of  the  infant.  When  the 
bond  is  that  of  an  executor,  or  administrator,  the  petition  may  also  be  pre- 
sented by  any  creditor  of  the  decedent.  If  it  appears  to  the  surrogate  that 
there  is  reason  to  believe  that  the  allegations  of  the  petition  are  true,  a 
citation  shall  issue  to  the  principal  on  the  bond  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  (Amended  by  L.  1915,  ch. 
622,  in  effect  May  14, 1915.) 
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CodeCiv.  Pro.  §§2597, 2650.    Temporary  administrator;  guardians.     L.  1915,  ch.  621. 

§  2597.  General  powers,  et  cetera,  of  temporary  administrator. — A  tem- 
porary administrator,  appointed  as  prescribed  in  this  article,  has  authority 
to  take  into  his  possession  personal  property ;  to  secure  and  preserve  it ;  and 
to  collect  choses  in  action ;  and,  for  either  of  these  purposes,  or  for  the  pur- 
pose of  determining  the  title  to  personal  property  in  his  possession,  hie  may 
maintain  any  action  or  special  proceeding.  An  action  may  be  maintained 
against  him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of 
the  absentee  whom  he  represents,  or  upon  any  cause  of  action  to  which  the 
decedent  or  absentee  would  have  been  a  party  in  like  manner  and  with  like 
effect  as  if  he  were  an  administrator-in-chief.  The  surrogate  may,  by  an 
order  made  upon  at  least  ten  days'  notice  to  all  the  parties  who  have 
appeared  in  the  special  proceeding,  authorize  the  temporary  administrator 
to  sell,  after  appraisal,  such  personal  property,  specifying  it,  of  the  de- 
cedent, or  of  the  absentee  whom  he  represents,  as  it  appears  to  be  necessary 
to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the. 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may  shorten  the 
notice  to  not  less  than  two  days.  The  surrogate  may,  also,  by  order, 
authorize  him  to  pay  funeral  expenses,  or  any  expenses  of  the  administra- 
tion of  his  trust,  or  stenographer's  or  referee's  fees  on  contest  of  a  will  or 
administration;  and  he  may  also  direct  the  payment  of  a  legacy  or  other 
pecuniary  provision  under  a  will  or  a  distributive  share  or  just  propor- 
tionate part  thereof,  according  to  sections  twenty-six  hundred  and  eighty- 
seven,  and  twenty-six  hundred  and  eighty-eight  of  this  chapter  as  though 
he  were  an  executor  or  administrator.  (Amended  by  L.  1915,  ch.  621,  in 
effect  Sept  1,  1915.) 

§  2650.  Qualification  of  guardian  of  property. — Before  letters  of  guardi- 
anship of  an  infant's  property  are  issued  by  the  surrogate's  court,  the 
person  appointed  must,  take  an  official  oath  as  prescribed  by  law  and  exe- 
cute to  the  infant,  and  file  in  the  surrogate's  office  his  bond,  with  at  least 
two  sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the 
value  of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property,  and  of  the  annual  income  receivable  by  him  from  any  funds  of 
which  the  general  guardian  will  not  have  possession,  conditioned  that  the 
guardian  will,  in  all  things,  faithfully  discharge  the  trust  reposed  in  him, 
and  obey  all  lawful  directions  of  the  surrogate  touching  the  trust,  and  that 
•  he  will,  in  all  things,  render  a  just  and  true  account  of  all  moneys  and 
other  properties  received  by  him,  and  the  application  thereof,  and  of  his 
guardianship,  whenever  required  so  to  do,  by  a  court  of  competent  juris- 
diction; but  the  surrogate  may,  in  his  discretion,  limit  the  amount  of  the 
bond  to  not  less  than  twice  the  value  of  the  personal  property,  and  of  the 
rents  and  profits  of  the  real  property,  or  such  annual  income  receivable  by 
him,  for  the  term  of  three  years. 

Where  the  property  of  the  infant  does  not  exceed  the  sum,  or  value,  of 
two  thousand  dollars,  as  shown  by  the  petition,  the  surrogate,  may,  in  his 
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L.  1915,  ch.  274.        Rejected  claims;  effect  of  chapter.   Code  Civ.  Prov.  §§  2681, 2771. 

discretion,  make  an  order  dispensing  with  such  bond  wholly  or  partly,  and 
directing  that  the  guardian  collect  and  receive  the  moneys  and  property  of 
his  ward  jointly  with  a  person  designated  in  the  order,  and  that  all  such 
moneys  and  other  property,  so  far  as  the  same  are  conveniently  capable  of 
deposit,  shall  be  deposited  in  the  name  of  such  guardian,  subject  to  the 
order  of  the  surrogate,  with  such  bank,  savings  bank,  trust  company,  or 
safe  deposit  company  as  shall  be  designated  in  such  order,  and  shall  be 
withdrawn  or  removed  only  on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of  the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge.  (Amended  by 
L.  1915,  ch.  642,  in  effect  May  14, 1915.) 

§  2681.  Rejected  claim  to  be  tried  on  judicial  settlement.  Limitation  of 
action  by  creditor. — If  the  executor  or  administrator  doubts  the  justice  or 
validity  of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writing 
upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of  it,  which  he 
specifies.  Unless  the  claimant  shall  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator  within  three  months  after 
the  rejection,  or,  if  no  part  of  the  debt  is  then  due,  within  two  months  after 
a  part  thereof  becomes  due,  said  claimant,  and  all  the  persons  claiming 
under  him,  are  forever  barred  from  maintaining  such  action,  and  in  such 
case  said  claim  shall  be  tried  and  determined  upon  the  judicial  settlement. 
(Amended  by  L.  1915,  ch.  644,  in  effect  Sept.  1, 1915.) 

§  2771.  Effect  of  this  chapter. — Nothing  in  this  chapter  shall  repeal, 
amend  or  modify  any  existing  law  specially  applying  to  any  county,  which 
is  inconsistent  with  any  section  of  this  chapter,  nor  in  any  manner 
affect  any  litigation,  action  or  special  proceeding  pending  at  the  time 
when  this  act  takes  effect,  except  as  hereinafter  stated,  and  such  pending 
action  or  special  proceeding  shall  proceed  under  the  practice  established, 
the  same  as  though  not  affected  by  this  act;  provided,  however,  that  the 
provisions  of  this  chapter  relating  to  the  trial  by  jury  of  controverted  ques- 
tions of  fact  shall  apply  to  all  such  pending  actions  or  special  proceedings. 
(Amended  by  L.  1915,  ch.  274,  in  effect  Apr.  13,  1915.) 
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(L.  1909,  ch.  62.) 

§  2.    Definitions. 

Tax  district. — Under  the  definition  of  a  "tax  district"  as  a  political  subdivision 
of  the  state  having  a  board  of  assessors  authorized  to  assess  property  therein 
for  state  and  county  purposes,  construed  in  connection  with  section  24  of  the 
Tax  Law,  the  amount  of  taxes  assessed  and  collected  upon  the  stock  of  banks 
located  in  the  city  of  Buffalo  should  after  deducting  the  fees  of  the  county 
treasurer  be  paid  to  said  city  and  should  not  be  apportioned  to  the  county  of 
Erie.    City  of  Buffalo  v.  County  of  Erie  (1915),  88  Misc.  591,  151  N.  Y.  Supp.  409. 

"Heal  property." — While  apparently  the  words  "real  property"  as  used  in  the 
Tax  Law  mean  both  land  and  its  appurtenances,  and  also  "special  franchises,"  a 
supervisor  of  a  town,  in  rendering  a  decision  in  favor  of  a  proposition  to  incor- 
porate a  village,  commits  no  error  in  excluding  the  assessed  valuation  upon  the 
"special  franchises"  within  the  territory  of  the  proposed  village.  Matter  of 
Village  of  Oriskany  (1914),  87  Misc.  357,  150  N.  Y.  Supp.  724. 

What  property  taxable  as  real  estate;  tunnels  under  streets. — Tunnels  of  concrete 
construction  under  certain  streets  in  the  city  of  New  York  used  for  the  conveyance 
of  coal  and  ashes,  and  tunnels  for  the  intake  and  discharge  of  water  from  a 
power  house  that  are  merely  extensions  thereof,  are  taxable  as  real  estate  and 
not  as  special  franchises.  People  ex  rel.  Interborough  R.  T.  Co.  v.  Purely  (1914), 
85  Misc.  581,  148  N.  Y.  Supp.  1074. 

Railroad  franchise;  tangible  property  in,  over  or  under  city  street. — Where  a 
railroad  company  has  a  franchise  to  maintain  its  tracks  in  the  public  streets 
of  a  city  all  its  tangible  property  in,  over  or  under  such  street  is  expressly  made 
taxable  by  statute,  which  rule  holds  where  the  value  of  the  railroad's  tangible 
property  is  subsequently  Increased  by  improvements.  Thus,  although  a  subway 
carrying  a  city  street  under  another  street  on  a  portion  of  which  a  railroad  com- 
pany has  a  franchise  to  maintain  its  tracks,  and  paid  for  in  part  by  the  State, 
by  the  city  and  by  the  railroad,  was  built  long  after  the  railroad  company  received 
its  original  franchise  in  the  street,  that  part  of  the  subway  immediately  below 
the  railroad  tracks  and  the  abutments  and  girders  which  support  the  roadbed, 
should  be  treated  as  tangible  property  owned  by  the  railroad  company  for  the 
purpose  of  assessing  a  franchise  tax,  for  it  is  required  by  statute  to  maintain 
and  keep  the  same  in  repair.  But  such  portion  of  the  subway  as  is  not  beneath 
the  lands  used  by  the  railroad  belongs  to  the  city,  and  should  not  be  considered 
in  assessing  the  franchise  tax.  It  was  held,  that  the  expense  of  constructing 
that  part  of  the  subway  which  was  immediately  under  the  railroad  of  the  company 
represented  the  tangible  value  of  the  company's  interest  in  the  subway.  People 
ex  rel.  N.  Y.,  O.  &  W.  Ry.  Co.  v.  State  Board  of  Tax  Commissioners  (1915),  166 
App.  Div.  632,  152  N.  Y.  Supp.  263. 

Railroad  bridge  across  navigable  stream  assessable  in  determining  amount  of 
special  franchise. — The  right  of  a  railroad  company  to  locate  its  road  across 
highways  and  navigable  streams  conferred  by  the  act  of  incorporation  is  a  special 
franchise,  and  bridges  spanning  such  streams  are  assessable.  This  is  true  in  a 
case  where  the  company  owns  the  land  on  which  the  abutments  of  the  bridge 
rest,  and  also  in  a  case  where  it  has  acquired  a  patent  from  the  State  to  the  fee 
in  the  bed  of  the  river  and  has  constructed  a  bridge  wholly  within  the  boundaries 
of  such  patent,  for  such  patent  is  subject  to  the  public  rights.  People  ex  rel. 
Harlem  Riv.  &  P.  C.  R.  R.  Co.  v.  Tax  Commissioners  (1914),  165  App.  Div.  609, 
150  N.  Y.  Supp.  799. 
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L.  1915,  ch.  218.  Preparation  of  assessment  roll.  §§  3-5, 21. 

§  3.    Property  liable  to  taxation. 

Valuation  of  suburban  real  estate. — In  ascertaining  the  actual  value  of  real  estate 
in  a  purely  agricultural  community,  which  is  in  a  state  of  transfer  to  suburban 
conditions,  some  consideration  should  be  taken  of  the  present  availability  of  the 
land  for  other  than  farm  purposes.  People  ex  rel.  Town  of  Hempstead  v.  Tax 
Commissioners  (1914),  163  App.  Div.  803,  149  N.  Y.  Supp.  239. 

§  4.    Exemptions. 

Pensions. — The  exemption  from  taxation  of  all  real  property  to  the  extent  of 
$5,000  purchased  with  the  proceeds  of  a  United  States  pension  applies  to  non- 
residents as  well  as  to  residents  of  this  State.    Rept.  of  Atty.  Genl.,  July  1,  1914. 

Maintenance  of  lamp  distriot;  charitable,  etc.  corporation. — The  property  of 
corporations  or  associations  falling  within  the  classifications  made  by  subdivision 
7,  is  exempt  from  payment  of  a  tax  levied  pursuant  to  the  provisions  of  article  XII 
of  the  Town  Law  for  the  establishment  and  maintenance  of  a  lamp  or  lighting 
district.    Rept  of  Atty.  Genl.   (1915),  p.  44. 

Firemen's  association. — Under  the  statute  exempting  from  taxation  "real  prop- 
erty of  an  incorporated  association  of  present  or  former  volunteer  firemen  actually 
and  exclusively  used  and  occupied  by  such  corporation  and  not  exceeding  in  value 
fifteen  thousand  dollars,"  property  of  such  an  association  of  the  value  of  $15,000 
or  less  is  exempt,  and  the  assessing  officers  have  no  jurisdiction  over  it.  Elmhurst 
Fire  Co.  v.  City  of  New  York   (1914),  213  N.  Y.  87. 

The  property  of  a  minister  of  the  gospel  engaged  in  secular  occupation  discharg- 
ing occasional  duties  as  a  minister  is  not  regularly  engaged  in  performing  his 
duties  as  such,  and  is  not  entitled  to  the  statutory  exemption  from  taxation.  Rept. 
of  Atty.  Genl.  (1914),  p.  386. 

§  5.    Taxation  of  lands  sold  or  leased  by  the  state. 

The  State  Tax  Commission  constituted  by  chapter  317,  Laws  of  1915,  is  a  con- 
tinuation of  the  former  State  Board  of  Tax  Commissioners,  for  the  purpose  of 
succession  to  all  the  rights,  powers,  duties  and  obligations  of  such  State  Board 
of  Tax  Commissioners.    Rept.  of  Atty.  Genl.   (1915),  p.  159. 

§  21.  Preparation  of  assessment  roll. — They  shall  prepare  an  assessment 
roll  or  rolls,  the  form  of  which  shall  be  prescribed  or  approved  by  the  state 
board  of  tax  commissioners,  so  classified  and  arranged  with  respect  to 
number  of  parts  and  number  of  columns  in  each  part  and  with  such  entries 
and  descriptions  as  shall  be  sufficient  to  identify  each  separately  assessed 
parcel  or  portion  of  real  estate  with  the  approximate  quantity  of  the  square 
feet,  square  rods  or  acres  contained  in  such  parcel  or  portion  or  a  statement 
of  the  linear  dimensions  thereof ;  each  special  franchise  and  the  names  of  all 
persons  and  corporations  taxable  on  personal  property,  capital  stock  or 
capital  invested  in  business.  Assessments  of  real  property,  other  than  spe- 
cial franchises,  shall  be  carried  in  a  separate  part  of  the  roll  from  the  assess- 
ments of  personal  property. 

The  form  of  assessment  roll  prescribed  or  approved  by  the  state  board  of 
tax  commissioners  shall  provide  for  the  indication  thereon,  in  appropriate 
columns,  of  the  name  of  the  village,  if  in  a  village,  the  number  of  the  school 
district  and  the  name  or  number  of  any  special  district  in  which  a  special 
tax  is  levied  for  district  purposes,  in  which  each  parcel  or  portion  of  real 
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§f  24, 34, 43.  Assessment  of  special  franchises.  L.  1915,  ch.  218. 

property  and  each  special  franchise  described  on  such  roll  is  situated  or  in 
which  each  person  or  corporation  subject  to  taxation  for  personal  property 
in  the  tax  district  pursuant  to  this  chapter,  resides,  carries  on  business,  has 
its  principal  place  of  business  or  in  which  its  operations  are  carried  on  or 
where  the  personal  property  is  located,  as  the  case  may  be,  and  shall  also 
provide  for  the  entry  of  the  assessments  of  real  property,  special  franchises 
and  personal  property  respectively,  made  pursuant  to  this  chapter,  and  of 
the  apportionments  made  pursuant  to  section  forty  of  this  chapter. 

Provision  shall  also  be  made  thereon  for  the  entry  of  the  amount  of  tax 
levied  for  state,  county,  city,  town,  highway  or  special  district  purposes, 
against  each  parcel  or  portion  of  real  property,  each  special  franchise  and 
each  person  or  corporation  for  personal  property,  together  with  the  date  of 
payment  thereof  and  such  other  items  and  detail  as  may  be  required.  The 
state  board  of  tax  commissioners  shall  adopt  regulations  for  the  prepara- 
tion of  the  assessment  roll  and  shall  advise  with  and  instruct  boards  of 
assessors  and  other  officers  as  to  their  duties  in  respect  thereto.  (Amended 
by  L.  1911,  ch.  315,  L.  1912,  ch.  266,  L.  1914,  ch.  211,  and  L.  1915,  ch.  218, 
in  effect  Apr.  5, 1915.) 

§  24.    Bank  shares,  how  assessed. 

Neglect  to  pay  taxes  collected  to  city. — The  neglect  or  refusal  of  the  board  of 
supervisors  to  direct  the  county  treasurer  as  required  by  this  section  to  pay  over 
to  a  city  the  bank  taxes  collected  is  a  violation  of  statutory  duty  and  gives  the 
city  a  complete  cause  of  action  to  recover  the  full  amount  of  the  taxes.  Such  ac- 
tion is  barred  by  the  Statute  of  Limitations  unless  brought  within  six  years  of 
the  first  day  of  January  succeeding  their  payment  City  of  Buffalo  v.  County  of 
Brie  (1915),  88  Misc.  591,  161  N.  Y.  Supp.  409. 

§  34.    Assessment  of  omitted  property. 

Special  franchise  tax  assessments  omitted  by  the  State  Board  of  Tax  Commis- 
sioners cannot  be  added  to  subsequent  rolls.    Rept  of  Atty.  Genl.,  Aug.  11,  1914. 

§  43.    Assessment  of  special  franchises. 

Net  earnings  rule  and  application  thereof;  determination  of  amount  to  be  deducted 
for  oharges  and  expenses  of  developing  and  conducting  business. — In  ordinary 
cases,  the  net  earnings  rule  is  the  best  practical  method  that  the  taxing  officers 
and  the  courts  have  as  yet  been  able  to  evolve  in  order  to  arrive  at  the  valuation 
of  a  special  franchise.  The  term,  as  so  used,  means  what  is  left  of  the  gross 
earnings  produced  by  the  property  after  the  legitimate  costs,  expenses  and  deduc- 
tions connected  with  and  arising  from  its  use  are  paid,  and  when  the  rule  is 
invoked  it  is  the  duty  of  the  courts  to  see  that  it  is  consistently  and  correctly 
applied  to  the  facts  of  each  case.  It  is  proper  under  this  rule,  first,  to  exclude 
from  the  income  or  earnings  of  a  street  railway  company  the  rental  which  it 
received  from  cars  rented  to  subsidiary  companies;  second,  to  include  in  operating 
expenses  payments  by  such  a  corporation  for  percentages  of  gross  earnings  and 
for  car  licenses;  third,  salary  paid  to  a  receiver  is  properly  included  in  such  ex- 
penses; fourth,  the  sum  spent  for  the  ordinary  annual  expenses  for  maintenance, 
renewals  and  repairs  of  equipment,  machinery,  appliances  and  structures  should 
be  included  in  the  annual  operating  expenses,  and  the  sum  spent  for  replacements 
thereof  should  not  be  so  included,  but  should  be  deemed  included  or  covered  in 
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L.1915,  ch.    485.  Return  of  unpaid  taxes.  §§  49,70a,  100. 

an  allowance  for  depreciation.    People  ex  rel.  Third  Ave.  R.  R.  Co.  v.  Tax  Com- 
missioners (1914),  212  N.  Y.  472. 

Assessment  of  value  of  pavements  between  the  tracks  and  adjaoent  thereto  of 
all  street  surface  railroads  in  assessing  special  franchises  should  be  treated  by 
the  State  Board  of  Tax  Commissioners  as  "intangible*'  property  or  privileges. 
Opinion  of  Atty.  Genl.,  Feb.  8,  1915. 

§  49.    Special  franchise  tax  not  to  affect  other  tax. 

Local  assessors  may  not  assess  as  real  estate  tangible  property  of  a  company 
assessable  as  part  of  its  special  franchise.    Rept.  of  Atty.  Genl.,  Aug.  11,  1914. 

§  70-a.  Notice  to  nonresidents  of  amount  of  taxes  assessed  in  cities. — A 
person  or  corporation  who  is  the  owner  of,  or  liable  to  assessment  for,  an 
interest  in  real  property  situated  and  liable  to  assessment  and  taxation  in 
any  city  of  this  state  in  which  he  or  it  is  not  actually  a  resident,  may  file 
with  the  city  clerk  of  such  city  a  notice  stating  his  name,  residence  and  post 
office  address,  or  in  case  of  a  corporation,  its  principal  office,  and  a  de- 
scription of  the  premises  sufficient  to  identify  the  same.  Such  notice  shall 
be  valid  and  continue  in  effect  until  cancelled  by  such  person  or  corpora- 
tion. The  city  clerk  shall,  within  five  days  after  the  delivery  of  the  war- 
rants for  the  collection  of  any  tax  in  any  such  tax  district,  furnish  to  the 
collector  or  to  the  person  by  whatever  name  of  office  charged  with  the  col- 
lection of  such  taxes,  and  such  collector,  or  other  person,  shall  within  such 
time  apply  for  a  transcript  of  all  notices  so  filed  and  each  such  collector 
or  other  person,  within  five  days  after  the  receipt  of  such  transcripts,  shall 
mail  to  each  person  or  corporation  filing  such  notice,  at  the  post  office  ad- 
dress stated  therein,  a  statement  of  the  amount  of  taxes  due  on  such  prop- 
erty and  the  times  and  places  at  which  the  same  may  be  paid.  In  case  said 
statement  shall  not  be  furnished  as  herein  provided,  such  person  or  cor- 
poration shall  not  be  liable  for  fees  for  collection  in  excess  of  one  per 
centum  and  in  all  cases  where,  by  the  provisions  of  any  special  law,  no  fee 
is  charged  where  such  tax  is  paid  within  thirty  days  or  more  after  the  de- 
livery of  such  tax  roll  and  warrant  and  the  publication  of  such  notice,  no 
fee  shall  be  charged  or  collected  by  such  collector  for  the  collection  of  such 
tax  within  the  time  limited  by  such  special  law  for  the  payment  of  such 
tax.  Upon  the  filing  of  such  notice,  the  city  clerk  shall  be  entitled  to 
receive  a  fee  of  one  dollar  from  the  person  or  corporation  offering  such 
notice,  which  shall  be  in  full  for  all  services  rendered  herein.  (Added  by 
L.  1915,  ch.  485,  in  effect  May  3, 1915.) 

§  100.  Return  of  unpaid  nonresident  taxes. — The  collector  shall  return 
the  original  assessment-roll  to  the  county  treasurer,  and  when  the  treasurer 
finds  an  account  of  unpaid  taxes  on  real  property  or  unpaid  taxes  on  cor- 
porations, received  from  a  collector  to  be  a  true  transcript  of  such  original 
assessment-roll  to  which  the  collector's  warrant  is  attached  with  the  de- 
scriptions furnished  by  the  supervisor  as  provided  in  section  eighty-nine, 
he  shall  add  to  it  a  certificate  that  he  has  examined  and  compared  the  ac- 
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count  with  such  roll  and  found  it  to  be  correct,  and  after  crediting  the  col- 
lector with  the  amount  thereof,  he  shall,  except  in  Saint  Lawrence,  Lewis, 
Clinton,  Warren,  Washington  and  Oneida  counties,  in  case  his  county  em- 
braces a  portion  of  the  forest  preserve,  before  the  first  day  of  May  next 
ensuing,  transmit  such  account,  affidavit  and  certificate  to  the  comptroller 
who  may,  before  acting  thereon,  return  any  such  account  to  the  county 
treasurer  for  correction,  who  shall  make  such  correction  and  return  to  the 
comptroller  in  one  month  thereafter  or  as  the  comptroller  may  otherwise 
direct  ( Amended  by  L.  1913,  chs.  377  and  642,  and  L.  1915,  ch.  328,  in 
effect  Apr.  17,  1915.) 

The  amendment  of  1913  which  exempted  SnUlvan  county  from  making;  return 
of  unpaid  taxes  to  the  State  Comptroller,  has  been  impliedly  repealed  by  chapter 
417  of  the  Laws  of  1914,  which  failed  to  include  Sullivan  county  In  the  exempt 
list,  and  the  return  must  now  be  made.    Rept.  of  Atty.  Genl.  (1915),  p.  119. 

§  123.    Purchases  by  comptroller  for  state  or  county. 

3>uty  of  comptroller  to  bid  in  lands  for  the  state. — People  v.  Firth  (1914),  88 
Misc.  217,  151  N.  Y.  Supp.  705. 

§  131.    Comptroller's  deed  and  application  therefor. 

Limitation  of  action. — Vacant  lands  owned  by  plaintiff  were  sold  to  defendant 
by  the  county  treasurer  for  unpaid  taxes  of  1898,  1899  and  1900,  and  the  deeds 
were  recorded  October  28,  1905.  The  lands  were  assessed  as  against  a  nonresident 
but  the  value  of  each  lot  and  the  quantity  of  land  therein  were  not  given  as 
required  by  section  29  of  chapter  908  of  the  Laws  of  1896.  Held,  that  had  an 
action  under  sections  1638  et  seq.  of  the  Code  of  Civil  Procedure  to  determine  the 
defendant's  claim  to  said  lands  been  brought  in  time  the  deeds  of  the  county 
treasurer  would  have  been  set  aside  as  void,  but  sections  131  and  132  of  said 
statute  of  1896  and  the  same  numbered  sections  of  chapter  62  of  the  Laws  of 
1909  (the  present  Tax  Law)  were  a  bar  to  such  an  action  commenced  in  1914. 
The  defendant's  recorded  deeds  were  such  notice  to  plaintiff  as  to  set  running 
the  Statute  of  Limitations.  The  action  being  a  purely  statutory  one  the  time 
limitations  stated  in  the  Tax  Law  are  a  limitation  of  the  liability  and  not  merely 
of  the  remedy,  and  it  was  not  necessary  that  the  Statute  of  Limitations  be 
treated  as  a  defense,  but  permitting  an  amendment  to  the  answer  pleading  such 
defense  did  no  harm.    Shepard  v.  Kusch  (1915),  89  Misc.  112,  151  N.  Y.  Supp.  436. 

§  150.  When  lands  to  be  sold  for  unpaid  taxes. — Whenever  any  tax 
charged  on  real  estate,  in  the  counties  of  Saint  Lawrence,  Lewis,  Clinton, 
Warren,  Washington  and  Oneida,  or  in  a  county  not  including  a  portion 
of  the  forest  preserve,  is  returned  to  the  county  treasurer,  he  shall  not  re- 
turn the  same  to  the  comptroller,  but  if  such  tax,  with  interest  thereon  at 
the  rate  of  ten  per  centum  per  annum,  computed  from  the  first  day  of  Feb- 
ruary, after  the  same  is  levied,  shall  remain  unpaid  for  six  months  from 
that  date,  such  county  treasurer  shall  advertise  and  sell  such  real  estate  as 
herein  provided  for  the  payment  of  such  tax  and  interest  and  the  expenses 
of  such  sale.  The  expense  of  publication  of  the  notice  of  sale  and  the  list 
of  lands  to  be  sold  and  the  expense  of  conducting  the  sale,  and  the  expense 
of  publication  of  the  notice  of  unredeemed  lands,  if  thereafter  redeemed, 
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shall  be  a  charge  on  the  land  liable  to  be  sold  and  shall  be  added  to  the  tax 
and  interest.  The  county  treasurers  of  the  counties  of  Rockland  and  Suf- 
folk may  defer  the  sale  of  any  parcel  of  nonresident  real  estate  in  their  re- 
spective counties  for  unpaid  taxes,  until  the  unpaid  taxes  thereon  with  ac- 
crued interest  shall  amount  in  the  aggregate  to  the  sum  of  two  dollars. 
The  county  treasurer  of  Suffolk  county  on  the  order  of  the  board  of  super- 
visors of  said  county  may  defer  for  not  exceeding  two  years  from  the  date 
of  the  levy  of  the  tax,  the  sale  for  unpaid  taxes  of  such  properties  subject 
thereto  as  such  board  may  specify,  and  the  unpaid  taxes  on  such  parcels 
shall  meantime  be  charged  with  interest  at  the  rate  of  ten  per  centum  per 
annum.  (Amended  by  L.  1913,  chs.  377  and  642,  L.  1914,  ch.  417  and  L. 
1915,  ch.  328,  im,  effect  Apr.  17,  1915.) 

In  proceedings  to  aeU  lands  of  a  nonresident  for  taxes,  failure  to  return  the  tax 
to  the  county  treasurer  as  unpaid  constitutes  a  defect,  as  does  also  the  inclusion 
of  three  lots  in  a  single  assessment.  Howell  v.  Rowe  (1914),  85  Misc.  560,  147 
N.  Y.  Supp.  482. 

§  151.  Advertisement  and  sale. — The  county  treasurer  shall  immedi- 
ately after  the  expiration  of  such  six  months  cause  to  be  published  at  least 
once  in  each  week  for  six  weeks,  in  two  newspapers  designated  for  the  pub- 
lication of  the  session  laws,  a  list  of  real  estate  so  liable  to  be  sold,  together 
with  a  notice  that  such  real  estate  will,  on  a  day  at  the  expiration  of  said 
six  weeks  specified  in  such  notice,  and  the  succeeding  days,  be  sold  at  public 
action  at  the  courthouse  in  the  county  where  the  same  is  situated,  to  dis- 
charge the  taxes,  interest  and  expenses  that  may  be  due  thereon,  at  the  time 
of  such  sale.  Such  list  shall  contain  the  name  of  the  owner  or  occupant  of 
each  piece  of  real  estate  to  be  sold,  as  the  same  appears  upon  the  assess- 
ment-roll of  the  year  in  which  unpaid  taxes  were  assessed,  a  brief  descrip- 
tion of  such  real  estate,  and  the  total  amount  of  such  unpaid  taxes  for  the 
year  advertised,  which  said  total  amount  shall  include  all  taxes,  interest, 
expenses  and  other  charges  against  the  property  for  the  year  advertised. 
The  comptroller  may  prescribe  the  form  and  manner  of  preparing  such 
list,  which  when  so  prescribed  shall  be  followed  so  far  as  possible  by  the 
several  counties  of  the  state.  No  such  list  shall  be  published  until  the  same 
shall  have  been  submitted  to  and  approved  by  the  state  comptroller.  On 
the  days  mentioned  in  such  notice  the  county  treasurer  shall  begin  the  sale 
of  said  real  estate  and  continue  the  same  from  day  to  day.  The  charges 
for  publishing  such  notice  shall  be  seventy-five  cents  per  folio  for  the  first 
insertion,  and  fifty  cents  per  folio  for  each  subsequent  insertion.  The 
counties  of  Saint  Lawrence,  Lewis,  Clinton,  Warren,  Washington  and 
Oneida,  and  the  counties  of  the  state  other  than  those  in  the  forest  preserve 
are  empowered  to  acquire  and  hold  such  lands.  Within  twenty  days  after 
the  time  for  redemption  has  expired  the  county  treasurer  of  each  of  the 
counties  of  Saint  Lawrence,  Lewis,  Clinton,  Warren,  Washington  and 
Oneida  shall  file  with  the  comptroller  a  certified  statement  of  all  tracts  or 
parcels  of  land  situated  in  the  forest  preserve  which  have  been  bid  in  by 
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the  county  and  have  not  been  redeemed,  and  shall  sell  and  convey  to  the 
state  any  tract  or  parcel  of  land  specified  in  such  statement  which  the 
comptroller  shall  designate  within  six  months  after  such  statement  is  filed, 
upon  the  payment  of  the  taxes,  interest  and  expenses  due  thereon  at  the 
time  of  the  sale,  and  also  all  taxes  assessed  thereon  since  such  sale,  and  the 
comptroller  shall  draw  his  warrant  on  the  state  treasurer  for  the  amount 
thereof  or  credit  the  county  with  such  amount  on  the  books  of  his  office. 
After  the  expiration  of  such  six  months,  in  the  counties  of  Saint  Lawrence, 
Lewis,  Clinton,  Warren,  Washington  and  Oneida,  and  after  the  time  for 
redemption  has  expired  in  any  other  county,  the  county  treasurer  is  author- 
ized in  the  name  of  the  board  of  supervisors  of  the  county  to  sell  and  convey 
under  his  hand  and  seal  such  lands  as  have  not  been  conveyed  to  the  state 
in  the  manner  and  upon  such  terms  as  the  board  of  supervisors  of  the 
county  may  direct.  (Amended  by  L.  1913,  chs.  377  and  642,  and  L.  1915, 
ch.  328,  in  effect  Apr.  17,  1915.) 

§  152.    Redemption. 

Limitation  upon  actions  to  vacate  sale. — The  Tax  Law  of  1896  repealed  chapter 
442  of  the  Laws  of  1865  which  prescribed  a  limitation  upon  actions  to  vacate  a 
sale  of  land  for  unpaid  taxes,  also  chapter  217  of  the  Laws  of  1891  which  extended 
the  operation  of  said  statute  of  1885;  but  rights  which  had  become  vested  and 
fixed  by  said  statute  before  repeal  remain  unaffected  thereby.  Howell  v.  Rowe 
(1914),  85  Misc.  560,  147  N.  Y.  Supp.  482. 

ARTICLE  8. 

(Article  amended  throughout  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

STATE  TAX  DEPABTXENT;    STATE  BOARD  07  EQUALIZATION. 

Section  170.    State  tax  department. 
170-a.  Subordinates. 
170-b.  Bureaus. 
170-c.  Expenses. 

171.  Powers  and  duties  of  state  tax  commission. 
171-a.  Power  to  administer  oaths  and  compel  testimony. 
171-b.  Conference  of  local  assessors. 

172.  Official  seal. 

173.  Tax  commissioners  to  visit  counties. 
173-a.  Reassessment. 

173-b.  Commission  to  enforce  compliance  with  law. 

174.  State  board  of  equalization;  powers  and  duties. 

175.  Appeals  from  equalization  by  board  of  supervisors. 

176.  Appeals;  procedure  before  commission. 

176-a.  Commission's  review  of  equalization  by  board  of  supervisors. 

177.  Commission's  determination  on  appeal  or  review. 
177-a.  Method  of  carrying  out  commission's  equalization. 

178.  Costs  on  appeal. 

179.  Transfer  of  comptroller's  powers  and  duties  in  assessment  of  cor- 

poration taxes. 
179-a.  Construction. 


f 
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§  170.  State  tax  department. — There  is  hereby  created  a  state  tax  de- 
partment the  head  of  which  shall  be  the  state  tax  commission.  The  com- 
mission shall  consist  of  three  commissioners  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  senate,  one  of  whom  shall  be  desig- 
nated by  the  governor  as  president  of  the  commission.  Upon  the  appoint- 
ment of  a  successor  to  the  president  of  the  commission  the  governor  shall 
designate  such  successor  or  another  member  of  the  commission  as  president. 
The  commissioners  first  appointed  shall  hold  office  for  one,  two  and  three 
years  from  January  first,  nineteen  hundred  and  fifteen.  Their  successors 
shall  be  appointed  for  full  terms  of  three  years  from  the  expiration  of  the 
terms  of  their  predecessors  in  office.  If  a  vacancy  shall  occur  otherwise 
than  by  expiration  of  term  it  shall  be  filled  by  appointment  for  the  unex- 
pired term.  Each  commissioner  shall  devote  his  entire  time  to  the  duties 
of  his  office.  Any  commissioner  may,  after  notice  and  an  opportunity  to 
be  heard,  be  removed  by  the  governor  for  inefficiency,  neglect  of  duty  or 
misconduct  in  office. 

The  president  of  the  commission  shall  receive  an  annual  salary  of  six 
thousand  five  hundred  dollars,  and  each  of  the  other  commissioners  shall 
receive  an  annual  salary  of  six  thousand  dollars.  ( Amended  by  L.  1913, 
ch.  502,  and  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

X.  1915,  oh.  317,  §  5. — The  state  board  of  tax  commissioners  shall  continue  as 
now  constituted  until  the  appointment  and  qualification  of  tax  commissioners, 
pursuant  to  the  tax  law  as  hereby  amended,  and  thereupon  the  state  board  of  tax 
commissioners  shall  be  abolished  and  the  terms  of  office  of  the  members  of  the 
state  board  of  tax  commissioners  shall  expire;  and  thereupon  the  state  tax  com- 
mission as  constituted  in  pursuance  of  the  tax  law  as  amended  by  this  act,  shall 
be  deemed  and  held  to  constitute  a  continuation  of  the  state  board  of  tax  commis- 
sioners as  now  constituted  and  not  as  a  new  commission,  for  the  purpose  of  suc- 
cession to  all  the  rights,  powers,  duties  and  obligations  of  the  state  board  of  tax 
commissioners  as  now  constituted,  except  as  modified  by  this  act,  with  the  same 
force  and  effect  as  if  such  modifications  were  made  without  any  change  in  the 
membership  of  the  present  board;  and  the  present  board  as  now  constituted  and 
the  commission  to  be  constituted  in  pursuance  of  the  tax  law  as  amended  by  this 
act,  shall  be  deemed  and  held  to  be  one  continuing  commission,  notwithstanding 
the  changes  in  the  membership  thereof.  The  officers  and  employees  of  the  state 
board  of  tax  commissioners,  whose  positions  are  not  abolished  by  the  tax  law  as 
amended  by  this  act,  shall  continue  in  their  respective  offices  and  employments 
until  the  appointment  and  qualification  of  their  successors  in  pursuance  of  the 
tax  law  as  amended  by  this  act,  and  in  pursuance  of  the  civil  service  law.  Officers 
and  employees  of  the  state  comptroller  exercising  functions  which,  under  the  tax 
law  as  amended  by  this  act,  are  transferred  to  the  state  tax  commission  shall  be 
eligible  for  transfer  and  appointment,  without  examination,  to  positions  in  the 
state  tax  department. 

S  6.  Upon  the  appointment  and  qualification  of  tax  commissioners  pursuant  to 
the  tax  law  as  amended  by  this  act,  the  tax  department  shall  be  entitled  to  have 
possession  of  all  books,  maps,  papers,  records  or  other  documents  then  in  the 
possession  of  the  state  board  of  tax  commissioners  or  of  the  state  tax  commis? 
sioners;  and  shall  likewise  be  entitled  to  have  possession  of  all  books,  maps, 
reports,  papers,  records  and  other  documents  of  whatever  description  then  in  the 
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possession  of  the  state  comptroller  relating  to  the  powers  and  duties  respecting 
the  assessment,  determination,  revision,  readjustment  or  Imposition  of  corporation 
taxes  under  article  nine  of  the  tax  law  hereby  transferred  to  and  conferred  or 
imposed  upon  the  tax  department 

S  7.  This  act  shall  not  affect  pending  actions  or  proceedings,  civil  or  criminal, 
brought  by  or  against  the  state  board  of  tax  commissioners  or  the  state  comp- 
troller, but  the  same  may  be  prosecuted  or  defended  in  the  name  of  the  state  tax 
commission  provided  the  subject  matter  thereof  is  within  the  statutory  jurisdic- 
tion of  such  commission.  Any  investigation,  examination  or  proceeding  under- 
taken, commenced  or  instituted  by  the  state  board  of  tax  commissioners  or  by  the 
state  comptroller  in  relation  to  corporation  taxes  under  article  nine  of  the  tax 
law,  prior  to  the  taking  effect  of  this  act  may  be  conducted  and  continued  to  a 
final  determination  by  the  state  tax  commission  in  the  same  manner,  under  the 
same  terms  and  conditions  and  with  the  same  effect  as  though  the  state  board  of 
tax  commissioners  had  not  been  abolished  or  the  powers  and  duties  of  the  state 
comptroller  In  relation  to  corporation  taxes  under  article  nine  of  the  tax  law  had 
not  been  transferred  to  the  tax  department 

§  170-a.  Subordinates. — The  commission  shall  appoint  and  may  remove 
a  secretary,  and  shall  fix  his  annual  salary  at  a  sum  not  to  exceed  four  thou- 
sand dollars.  The  commission  may  also  appoint  such  deputy  tax  commis- 
sioners, tax  assistants,  agents,  statisticians,  experts  or  other  assistants  or 
employees  as  may  be  necessary  for  the  exercise  of  its  powers  and  the  per- 
formance of  its  duties  under  this  chapter,  all  of  whom  shall  be  in  the  clas- 
sified civil  service;  and  the  commission  shall  prescribe  their  duties  and  fix 
their  compensation,  which  shall  not  exceed  in  the  aggregate  the  amount  an- 
nually appropriated  by  the  legislature  for  that  purpose.  (Added  by  L. 
1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  170-b.  Bureaus. — There  shall  be  in  the  tax  department  such  bureaus 
as  the  tax  commission  may  deem  necessary  within  the  appropriations  there- 
for. Each  bureau  in  the  department  shall  be  in  charge  of  a  deputy  tax 
commissioner  subject  to  the  supervision  and  direction  of  the  commission, 
and  in  addition  to  their  respective  duties  as  prescribed  in  this  chapter, 
each  bureau  and  the  persons  in  charge  thereof  shall  perform  such  other 
duties  as  may  be  assigned  to  them  by  the  commission.  (Added  by  L.  1915, 
ch.  317,  in  effect  Apr.  15,  1915.) 

§  170-c.  Expenses. — The  commissioners,  the  deputy  tax  commissioners, 
the  secretary,  agents,  experts,  statisticians,  tax  assistants  and  other  em- 
ployees of  the  commission  shall  be  entitled  to  receive  from  the  state  their 
actual  and  necessary  traveling  expenses  while  engaged,  outside  the  city  of 
Albany,  in  the  performance  of  their  duties.  Detailed  statements  of  such 
expenses,  duly  verified,  shall  be  submitted  bearing  the  approval  of  the 
president  of  the  commission,  except  those  rendered  by  the  commissioners 
need  not  be  approved  by  the  president.  (Added  by  L.  1915,  ch.  317,  in  ef- 
fect Apr.  15,  1915.) 

§  171.  Powers  and  duties  of  state  tax  commission. — The  state  tax  com- 
mission shall: 
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First.  Investigate  and  examine,  from  time  to  time,  as  to  the  methods  of 
assessment  within  the  state,  and  confer  with,  advise,  assist  and  direct  as- 
sessors and  other  officials  charged  by  the  statutes  of  this  state  with  duties 
relating  to  the  assessment  of  property  for  taxation. 

Second.  Furnish  local  assessors  with  such  information  and  instructions 
as  may  be  necessary  or  proper  to  aid  them  in  making  assessments.  As- 
sessors shall  comply  with  such  intsructions  and  their  compliance  may  be 
enforced  by  the  commission. 

Third.  Make  such  reasonable  rules  and  regulations,  not  inconsistent 
with  law,  as  may  be  necessary  for  the  exercise  of  its  powers  and  the  per- 
formance of  its  duties  under  this  chapter,  and  prescribe  the  form  of  blanks, 
reports,  assessment-rolls,  and  other  records  relating  to  the  assessment  of 
property  for  taxation,  and  furnish  such  forms  to  assessors  and  other 
officers  at  the  expense  of  the  state.  Local  assessors  shall  follow  the  forms 
so  prescribed  and  the  commission  shall  enforce  their  use. 

Fourth.  Take  testimony  and  proofs,  under  oath,  with  reference  to  any 
matter  within  the  line  of  its  official  duty.  Any  member  of  such  commis- 
sion may  be  designated  for  that  purpose.  And  it  may  require  from  all 
state  and  local  officers  such  information  as  may  be  necessary  for  the 
proper  discharge  of  its  duties. 

Fifth.  Hold  meetings  at  an  office  to  be  assigned  it  in  one  of  the  state 
buildings  at  Albany,  at  such  times  as  may  be  fixed  by  the  president  or  a 
majority  of  the  commission  or  by  adjournment  thereof,  or  at  such  other 
places  as  it  may  designate. 

Sixth.  Compile  and  publish  statistics  relating  to  state  and  local  taxa- 
tion and  assessments  therefor. 

Seventh.  Have  general  supervision  of  the  assessment  of  property  for 
taxation  throughout  the  state,  make  investigations  thereof  and  of  the  gen- 
eral system  of  state  taxation  from  time  to  time,  and  prepare  an  annual 
report  to  the  legislature  and  recommend  such  changes  or  amendments  to 
the  tax  laws  as  it  may  deem  advisable. 

Eighth.  To  inquire  into  the  provisions  of  the  laws  of  other  states  and 
jurisdictions;  to  confer  with  tax  commissioners  of  other  states  regarding 
the  most  effectual  and  equitable  methods  of  assessment  and  taxation,  and 
particularly  regarding  the  best  methods  of  reaching  all  property  and 
avoiding  conflicts  and  duplication  of  taxation  of  the  same  property,  and 
to  recommend  to  the  legislature  such  measures  as  will  bring  about  uni- 
formity of  methods  of  assessment  and  harmony  and  co-operation  between 
the  different  states  and  jurisdictions  in  matters  of  taxation. 

Ninth.  Perform  the  other  powers  and  duties  conferred  upon  it  by  law. 
(Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  171-a.  Power  to  administer  oaths  and  compel  testimony. — The  mem- 
bers of  the  tax  commission,  their  deputies,  secretary  or  other  assistant  or 
employee   duly  designated   and   authorized  by  the   commission   for  that 
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purpose  shall  have  power  to  administer  oaths  and  take  affidavits  in  rela- 
tion to  any  matter  or  proceeding  in  the  exercise  of  the  powers  or  duties 
of  the  commission  under  this  article.  The  commission  shall  have  power 
to  subpoena  and  require  the  attendance  of  witnesses  and  the  production 
of  books,  papers  and  documents  pertinent  to  the  investigations  and  in- 
quiries which  it  is  authorized  to  conduct,  and  to  examine  them  in  rela- 
tion to  any  matter  which  it  has  power  to  investigate  and  to  issue  commis- 
sions for  the  examination  of  witnesses  who  are  out  of  the  state  or  unable 
to  attend  before  the  tax  commission  or  excused  from  attendance. 

A  justice  of  the  supreme  court  either  in  court  or  at  chambers  shall 
have  power  summarily  to  enforce  by  proper  proceedings  the  attendance 
and  testimony  of  witnesses  and  the  production  and  examination  of  books, 
papers  and  documents  called  for  by  the  commission's  subpoenas. 

Any  person  who  shall  testify  falsely  in  any  material  matter  pending 
before  the  commission  shall  be  guilty  of  and  punishable  for  perjury. 

The  officers  who  serve  the  commission's  summons  or  subpoenas  and 
witnesses  attending  in  response  thereto  shall  be  entitled  to  the  same  fees 
as  are  allowed  to  officers  and  witnesses  in  civil  cases  in  courts  of  record. 
{Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  171-b.  Conference  of  local  assessors. — The  commission  may  require 
the  local  assessors  of  every  tax  district  in  the  state  to  meet  with  the  com- 
mission at  least  once  in  two  years,  upon  a  day  designated,  for  the  purpose 
of  considering  matters  relating  to  taxation,  securing  more  uniformity  of 
valuation  throughout  the  state,  and  discussing  and  formulating  desirable 
changes  in  the  laws  relating  to  taxation  and  method  of  assessment.  The 
traveling  and  other  necessary  expenses  incurred  by  the  local  assessors 
in  attending  such  meeting  shall  be  a  charge  against  the  district  which 
they  represent.     (Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  172.  Official  seal. — The  state  tax  commission  shall  have  and  use  an 
official  seal;  and  the  records,  its  proceedings  and  copies  of  all  papers  and 
documents  in  its  possession  and  custody  may  be  authenticated  in  the  usual 
form,  under  such  seal  and  the  signature  of  any  one  of  the  tax  commis- 
sioners or  the  secretary,  and  shall  be  received  in  evidence  in  the  same 
manner  and  with  like  effect  as  deeds  regularly  acknowledged  or  proven. 
(Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  173.  Tax  commissioners  to  visit  counties. — One  or  more  members  of 
the  state  tax  commission  shall  officially  visit  every  county  in  the  state  at 
least  once  in  two  years,  and  inquire  into  the  methods  of  assessment  and 
taxation,  and  ascertain  whether  the  assessors  faithfully  discharge  their 
duties  and  particularly  as  to  their  compliance  with  the  provisions  of  this 
chapter  requiring  the  assessment  of  all  property  not  exempt  from  taxa- 
tion at  its  full  value.  The  members  of  the  board  of  supervisors  of  the 
county  and  the  assessors  of  the  tax  districts  within  the  county  may  be 
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required  to  meet  the  commission  at  the  place  or  places  within  the  county 
designated  by  the  commission  and  their  necessary  expenses  shall  be  a 
charge  against  the  county  in  which  such  meeting  shall  be  held.  (Amended 
by  L.  1911,  ch.  120  and  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  173-a.  Reassessment. — At  any  time  within  thirty  days  after  the  com- 
pletion of  the  assessment-roll  by  the  assessors  of  any  tax  district,  if  the 
commission  shall  have  reason  to  believe  from  information  furnished  by 
any  taxpayer  or  otherwise  that  such  assessment-roll  shows  undervalua- 
tions, inequalities,  omissions  or  irregularities,  sufficient  to  make  it  in- 
equitable as  between  owners  of  real  property  taxable  within  the  tax  dis- 
trict or  as  between  the  tax  district  and  other  tax  districts  in  a  county  or 
in  a  city  comprising  more  than  one  county,  it  may  apply  to  any  justice 
of  the  supreme  court  of  the  judicial  district  within  which  such  tax  dis- 
trict is  wholly  or  partly  located,  for  an  order  directed  to  the  assessors  of 
such  tax  district,  requiring  such  assessors  to  show  cause  at  a  time  and 
place  specified  therein,  why  such  assessment-roll  should  not  be  corrected. 
Such  order  shall  be  returnable  before  the  justice  issuing  it,  on  a  day  not 
later  than  ten  days  from  the  date  of  the  issue  thereof.  If  it  shall  appear 
upon  the  return  day  of  such  order  that  such  assessment-roll  shall  not  have 
been  prepared  and  completed  in  accordance  with  the  provisions  of  this 
chapter,  such  justice  acting  summarily  may  by  order  direct  such  assessors 
to  correct  such  inequalities,  irregularities,  omissions  and  undervaluations, 
and  in  his  discretion,  may  cancel  such  roll  and  direct  that  a  new  assess- 
ment-roll for  such  tax  district  be  made  by  such  assessors,  and  shall  fix  and 
determine  the  date  on  which  such  new  assessment-roll  shall  be  completed, 
the  date  on  which  application  for  review  of  the  new  assessment  shall  be 
heard,  and  the  date  on  which  the  roll  shall  be  filed  and  delivered  to  the 
supervisors  or  other  lawful  authority. 

Notice  of  such  hearing  for  review  shall  be  given  one  week  in  advance  in 
the  same  manner  as  the  notice  of  hearing  on  the  completion  of  the  assess- 
ment-roll so  cancelled.  After  the  determination  of  complaints  the  assessors 
shall  attach  a  certificate  to  the  new  assessment-roll  that  such  roll  has  been 
completed  in  conformity  with  the  provisions  of  the  order  of  the  justice, 
and  such  roll  shall  be  the  assessment-roll  of  such  tax  district  in  place  of  the 
assessment-roll  cancelled  by  order  of  such  justice.  If  such  new  assessment- 
roll  cannot  be  completed  in  time  to  take  the  place  of  the  original  assess- 
ment-roll in  such  district  for  the  levy  and  collection  of  taxes  for  the  cur- 
rent year,  said  taxes  shall  be  levied  and  collected  upon  the  basis  of  the 
original  assessment-roll  and  when  the  new  assessment-roll  is  completed  the 
inequalities  in  the  taxes  levied  on  the  basis  of  the  original  assessment-roll 
shall  be  remedied  and  compensated  in  the  levy  and  collection  of  taxes  in 
such  district  for  the  year  next  following  the  completion  of  the  new  assess- 
ment-roll by  crediting  the  taxes  levied  in  excess  of  what  they  would  have 
been  had  the  reassessment  been  made  in  time,  or  charging  in  addition  the 
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difference  between  the  amounts  levied  on  the  basis  of  the  original  assess- 
ment-roll and  the  amounts  which  would  have  been  levied  on  the  basis  of 
the  new  assessment-roll,  as  the  case  may  be. 

In  the  city  of  New  York,  a  borough  president  and  elsewhere  a  super- 
visor may  apply  to  the  tax  commission  on  behalf  of  the  tax  district  which 
he  wholly  or  in  part  represents,  for  a  hearing  and  determination  of  the 
question  of  inequalities  in  the  assessment  of  property  as  between  such 
tax  district  and  other  tax  districts  in  the  county  or  in  a  city  where  said 
city  comprises  more  than  one  counfy.  After  such  application  a  hear- 
ing shall  be  held  and  upon  a  determination  that  sufficient  inequalities 
exist  therefor,  the  commission  shall  apply  to  a  justice  of  the  supreme 
court  as  in  this  section  provided,  for  the  correction  of  the  assessment- 
roll  of  the  tax  district,  or  tax  districts  complained  of.  (Added  by  L. 
1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  173-b.  Commission  to  enforce  compliance  with  law. — Whenever  it 
shall  appear  to  the  satisfaction  of  the  tax  commission  that  any  assessor 
or  other  public  officer  or  employee  whose  duties  relate  to  the  assessment 
of  property  for  taxation  has  failed  to  comply  with  the  provisions  of 
this  chapter  or  with  any  other  law  relating  to  such  duties  or  the  rules  of  the 
commission  made  in  pursuance  thereof,  the  commission  after  a  hearing  on 
the  facts  may  issue  its  order  directing  such  assessor  or  other  officer  to  com- 
ply with  such  provisions  of  law  or  of  its  rules,  and  if  such  assessor  or  other 
officer  for  a  period  of  ten  days  after  service  on  him  of  the  commission's 
order  shall  neglect  or  refuse  to  comply  therewith,  the  commission  may 
apply  to  a  justice  of  the  supreme  court  of  the  proper  county  for  a  sum- 
mary order  to  compel  such  assessor  or  officer  to  comply  with  such  provisions 
of  law  or  of  the  commission's  order,  and  the  justice  shall  have  power  to 
issue  such  order.     (Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  174.  State  board  of  equalization;  powers  and  duties. — The  commis- 
sioners of  the  land  office  and  the  members  of  the  tax  commission  shall  con- 
stitute the  state  board  of  equalization.  The  state  board  of  equalization 
shall  meet  in  the  city  of  Albany  on  the  first  Tuesday  in  September  in  each 
year,  for  the  purpose  of  examining  and  revising  the  valuations  of  real  and 
personal  property  of  the  several  counties  as  returned  to  the  state  tax  com- 
mission, and  shall  fix  the  aggregate  amount  of  assessment  for  each  county, 
upon  which  the  comptroller  shall  compute  the  state  tax.  The  board  may 
increase  or  diminish  the  aggregate  valuations  of  real  property  in  any 
county  by  adding  or  deducting  such  sum  as  in  its  opinion  may  be  just  and 
necessary  to  produce  a  just  relation  between  the  valuations  of  real  prop- 
erty in  the  state.  But  it  shall,  in  no  instance,  reduce  the  aggregate  valua- 
tions of  all  the  counties  below  the  aggregate  valuations  thereof  as 
so  returned.  The  comptroller  shall  immediately  ascertain  from  this 
assessment,  a  copy  of  which  shall  be  transmitted  to  him,  the  propor- 
tion of  state  tax  each  county  shall  pay,  and  mail  a  statement  of  the 
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amount  to  the  county  clerk,  and  to  the  chairman  and  clerk  of  the  board  of 
supervisors  of  each  county.  (Amended  by  L.  1915,  ch.  317,  in  effect  Apr. 
15,  1915.) 

§  175.  Appeals  from  equalization  by  board  of  supervisors. — Any  super- 
visor may  appeal  in  behalf  of  the  town,  city  or  ward,  which  he  wholly  or 
in  part  represents,  to  the  tax  commission,  from  any  act  or  decision  of  the 
board  of  supervisors,  in  the  equalization  of  assessments  and  the  correction 
of  the  assessment-rolls.  If  such  appeal  is  brought  in  behalf  of  a  town,  a 
majority  of  the  town  board  of  such  town,  if  in  behalf  of  a  city,  a  majority 
of  the  supervisors  representing  such  city,  or  if  the  assessments  in  the  wards 
of  any  city  are  equalized  separately  and  such  wards  have  separate  assess- 
ment-rolls, then  the  alderman  or  aldermen  representing  such  ward  in  the 
common  council  of  the  city,  shall  first  consent  to  and  approve  the  bringing 
of  such  appeal.  Such  appeal  shall  be  brought  within  ten  days  after  the 
delivery  of  the  assessment-roll  to  the  collector  by  filing  in  the  office  of  the 
county  clerk  a  notice  thereof,  with  such  consent  indorsed  thereon  or  an- 
nexed thereto,  together  with  the  affidavit  of  the  supervisor  so  appealing, 
that  in  his  opinion  injustice  has  been  done  to  such  town,  city  or  ward  by 
the  act  or  decision  from  which  the  appeal  is  taken;  and  also  within  such 
time,  by  serving  personally  or  by  mail,  a  duplicate  or  copy  of  such  notice, 
consent  and  affidavit  on  the  chairman  or  clerk  of  the  board  of  supervisors, 
and  by  mailing  such  a  copy  or  duplicate  to  the  tax  commission.  (Amended 
by  L.  1915,  ch.  317,  m  effect  Apr.  15,  1915.) 

§  176.  Appeals;  procedure  before  commission. — The  tax  commission 
may  prepare  a  form  of  petition  and  notice  of  appeal  from  decisions  of 
the  board  of  supervisors  in  the  equalization  of  assessments  and  rules  and 
regulations  in  relation  to  bringing  such  appeals  to  hearing  or  trial.  Such 
rules  shall  provide  for  a  hearing  on  the  papers  and  proofs  submitted  to  the 
board  of  supervisors  on  making  the  equalization,  and  also  for  the  taking  of 
additional  evidence  offered  by  either  party.  The  commission  may,  by  its 
deputies,  agents  or  other  assistants,  examine  and  inquire  into  the  equaliza- 
tion appealed  from,  and  may  receive  in  evidence  at  such  hearing  the  testi- 
mony of  its  examining  deputies,  agents  or  other  assistants.  The  appeal 
shall  be  heard  in  the  county  in  which  it  originated.  Such  hearing  shall 
be  had  at  a  time  and  place  to  be  fixed  by  the  commission  upon  notice  of 
at  least  twenty  days  by  mail  to  the  party  appealing  and  to  the  clerk  of 
the  board  of  supervisors  of  the  county  in  which  the  appeal  is  taken.  If 
the  appellant  or  his  successor  fails  to  appear  at  the  time  and  place  ap- 
pointed or  upon  any  day  to  which  such  hearing  and  trial  shall  be  ad- 
journed, the  commission  shall  make  an  order  dismissing  the  appeal,  which' 
shall  have  the  same  effect  as  if  the  appeal  had  not  been  sustained  after 
a  hearing  on  the  merits.  (Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15, 
1915.) 
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§  176-a.    Commission's  review  of  equalization  by  board  of  supervisors. — 

The  tax  commission  shall  have  power  on  complaint  to  review  the  equaliza- 
tion fixed  by  the  board  of  supervisors  of  any  county  or  other  lawfully  con- 
stituted authority.  Due  notice  of  the  hearing  on  such  review  shall  be 
given  by  the  commission  to  the  clerk  of  the  board  of  supervisors  of  the 
county,  whose  duty  it  shall  be  to  transmit  a  copy  of  such  notice  to  each 
supervisor  of  the  county.  In  the  city  of  New  York  such*  notice  shall  be 
given  to  the  secretary  of  the  board  of  taxes  and  assessment.  (Added 
by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  177.  Commission's  determination  on  appeal  or  review. — On  appeal  by 
any  town,  city,  borough  or  ward  from  the  board  of  supervisors '  or  other 
lawful  authority's  equalization  or  on  review  thereof  by  the  commission  of 
its  own  motion  or  on  complaint  the  commission  shall  review  the  equaliza- 
tion made  by  the  board  of  supervisors  of  the  county  or  other  lawful  au- 
thority and  shall  determine  whether  any,  and  if  any,  what  deductions  or 
additions  ought  to  be  made  from  or  to  the  aggregate  corrected  value  of  the 
real  and  personal  property  of  any  tax  district  as  made  and  to  what  tax 
district  or  districts  in  such  county  the  amount  of  such  deductions  or  addi- 
tions, if  any,  shall  be  added  or  subtracted;  and  shall  certify  their  deter- 
mination, in  writing,  to  such  board  of  supervisors  or  other  lawful  authority 
and  forward  the  same  by  mail  within  ten  days  thereafter  to  the  clerk  of 
the  board,  directed  to  him  at  his  post-office  address,  and  forward  a  copy 
thereof  to  the  supervisor  or  borough  president  appealing,  if  any.  Such 
determination  shall  have  the  same  force  and  effect  as  an  original  equaliza- 
tion made  by  the  board  of  supervisors  or  other  lawful  authority  within  the 
time  prescribed  by  law  and  shall  be  carried  into  effect  by  such  board  or 
other  lawful  authority.  In  the  city  of  New  York  for  the  purpose  of 
equalization  appeals,  reassessment  or  reviews  each  borough  shall  be  deemed 
a  tax  district.     (Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  177-a.  Hethod  of  carrying  out  commission's  equalization. — If  any  such 
equalization  by  the  tax  commission  cannot  be  completed  in  time  to  take 
the  place  of  the  original  equalization  by  the  board  of  supervisors  or  other 
lawful  authority,  the  commission  shall  determine  the  amount  of  state  and 
county  taxes  paid  or  payable  by  any  town,  city  borough  or  ward  in  the 
county  under  the  original  equalization,  in  excess  of  or  less  than  that  which 
such  town,  city  borough  or  ward  would  have  paid  under  the  equalization 
as  made  by  the  commission.  Any  excess  so  determined  shall  be  subtracted 
with  interest,  and  any  deficiency  shall  be  added,  with  a  proportionate  part 
of  such  interest  allowance,  from  or  to  the  amount  of  county  and  state  taxes 
charged  in  the  next  succeeding  year  to  each  such  town,  city  borough  or 
ward.     (Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  178.  Costs  on  appeal. — The  tax  commission  shall  certify  the  reason- 
able expense  on  every  appeal  from  an  equalization  by  the  county  board  of 


TAX  LAW.  677 


L.  1915,  ch.  317.  State  tax  department  §§  179, 179a,  180. 

supervisors,  or  other  lawful  authority,  not  exceeding  the  sum  of  two  thou- 
sand dollars  for  services  of  counsel  and  one  thousand  dollars  for  all  other 
expenses,  including  the  compensation  and  expense  of  the  stenographer. 
If  such  appeal  is  not  sustained,  the  costs  and  expenses  thereof  so  certified 
shall  be  a  charge  upon  the  tax  district  or  districts  taking  such  appeal  and 
shall  be  levied  thereon  by  the  board  of  supervisors.  If  the  appeal  is  sus- 
tained, the  amount  of  such  costs  and  expenses  so  certified  shall  be  levied  by 
the  board  of  supervisors  upon,  and  collected  from,  the  county  in  the  assess- 
ment and  collection  of  taxes  for  the  current  year,  except  the  tax  district  or 
tax  districts  whose  appeal  is  sustained.  If  there  shall  be  appeals  by  more 
than  one  tax  district  in  the  county,  some  of  which  are  sustained  and  some 
dismissed,  the  commission  shall  decide  what  portion  of  such  costs  and  ex- 
penses shall  be  borne  by  any  tax  district  whose  appeal  is  dismissed. 
(Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  179.  Transfer  of  comptroller's  powers  and  duties  in  assessment  of  cor- 
poration taxes. — On  and  after  the  taking  effect  of  this  section  all  the  powers 
and  duties  now  conferred  or  imposed  upon  the  state  comptroller  in  relation 
to  the  assessment,  determination,  revision,  readjustment  and  imposition  of 
corporation  taxes  under  article  nine  of  the  tax  law,  shall  be  transferred  to 
and  thereafter  shall  be  exercised  and  performed  by  the  state  tax  depart- 
ment, provided  that  the  powers  and  duties  now  conferred  or  imposed  upon 
the  state  comptroller  with  respect  to  corporation  taxes  under  article  nine 
of  the  tax  law,  so  far  as  they  relate  to  the  collection  of  corporation  taxes 
assessed  and  the  crediting  of  such  taxes  erroneously  paid,  shall  not  be  af- 
fected hereby,  but  shall  continue  to  be  exercised  and  performed  by  the 
state  comptroller.  The  tax  department  shall  furnish  the  state  comptroller 
with  a  list  or  other  statement  of  corporations  or  associations  against  which 
taxes  have  been  assessed  by  the  department  under  article  nine  of  the  tax 
law,  showing  the  amount  of  tax  chargeable  to  and  due  from  each  such  cor- 
poration or  association.  (Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15, 
1915.) 

§  179-a.  Construction.— -Wherever  the  terms  "board  of  tax  commis- 
sioners,''  "state  board  of  tax  commissioners"  or  "state  tax  commission- 
ers," "state  comptroller"  or  "comptroller"  occur  in  any  law,  or  wher- 
ever in  any  law  reference  is  made  to  such  board  or  commissioners  or 
officer,  such  term  or  reference  shall  be  deemed  to  refer  to  the  state  tax  de- 
partment as  established  by  this  article,  so  far  as  such  law  pertains  to 
matters  which  are  within  the  jurisdiction  of  such  tax  department.  The 
term  "assessor"  shall  be  deemed  to  include  any  elected  or  appointed  officer 
of  any  civil  or  political  subdivision  of  the  state,  charged  by  law  with  any 
duty  relating  to  the  assessment  of  property  for  taxation  for  state,  county 
or  local  purposes.     (Added  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  180.  Organization  tax. — Every  stock  corporation  incorporated  under 
any  law  of  this  state  shall  pay  to  the  state  treasurer  a  tax  of  one-twentieth 


678  TAX  LAW. 


I  181.  State  tax  department.  L.  1915,  ch.  317. 

of  one  per  centum  upon  the  amount  of  capital  stock  which  the  corporation 
is  authorized  to  have,  and  a  like  'tax  upon  any  subsequent  increase.  Pro- 
vided, that  in  no  case  shall  such  tax  be  less  than  five  dollars.  Such  tax 
shall  be  due  and  payable  upon  the  incorporation  of  such  corporation  or 
upon  the  increase  of  its  capital  stock.  Except  in  the  case  of  a  railroad 
corporation  neither  the  secretary  of  state  nor  county  clerk  shall  file  any 
certificate  of  incorporation  or  article  of  association,  or  give  any  certificate 
to  any  such  corporation  or  association  until  he  is  furnished  a  receipt  for  such 
tax  from  the  state  treasurer,  and  no  stock  corporation  shall  have  or  exercise 
any  corporate  franchise  or  powers,  or  carry  on  business  in  this  state  until 
such  tax  shall  have  been  paid.  And  in  case  of  a  decrease  of  capital  stock, 
upon  which  the  tax  required  by  law  has  been  paid,  and  a  subsequent  in- 
crease thereof,  a  tax  shall  be  paid  only  upon  so  much  of  such  increase  as 
exceeds  the  amount  of  capital  stock  upon  which  a  tax  has  been  before  paid. 
In  case  of  the  consolidation  of  existing  corporations  into  a  corporation, 
such  new  corporation  shall  be  required  to  pay  the  tax  hereinbefore  pro- 
vided for  only  upon  the  amount  of  its  capital  stock  in  excess  of  the  aggre- 
gate amount  of  capital  stock  of  said  corporations.  This  section  shall  not 
apply  to  state  and  national  banks  or  to  building,  mutual  loan,  accumulating 
fund  and  co-operative  associations.  A  railroad  corporation  need  not  pay 
such  tax  at  the  time  of  filing  its  certificate  of  incorporation,  but  shall  pay 
the  same  before  the  public  service  commission  shall  grant  a  certificate,  as 
required  by  the  railroad  law,  authorizing  the  construction  of  the  road  as 
proposed  in  its  articles  of  association,  and  such  certificate  shall  not  be 
granted  by  the  public  service  commission  until  it  is  furnished  with  a 
receipt  for  such  tax  from  the  state  treasurer.  If  the  board  of  railroad 
commissioners  or  public  service  commission  shall  have  heretofore  granted 
or  the  public  service  commission  shall  hereafter  grant,  such  certificate  and 
upon  an  appeal  from  the  determination  of  such  board  of  railroad  commis- 
sioners or  public  service  commission,  such  certificate  has  been  or  may  here- 
after be  denied  the  state  treasurer  shall  refund  the  amount  of  tax  so  paid 
to  the  railroad  corporation  or  corporations  by  which  such  tax  was  paid, 
upon  proof  of  payment  being  presented  and  appropriation  being  made 
therefor.  (Amended  by  L.  1910,  ch.  472,  L.  1911,  ch.  91,  and  L.  1915,  ch. 
317,  in  effect  Apr.  15,  1915.) 

§  181.  License  tax  on  foreign  corporations. — Every  foreign  corpora- 
tion, except  banking  corporations,  fire,  marine,  casualty  and  life  insurance 
companies,  co-operative  fraternal  insurance  companies,  and  building  and 
loan  associations,  authorized  to  do  business  under  the  general  corporation 
law,  shall  pay  to  the  fctate  treasurer,  for  the  use  of  the  state,  a  license  fee 
of  one-eighth  of  one  per  centum  for  the  privilege  of  exercising  its  corporate 
franchises  or  carrying  on  its  business  in  such  corporate  or  organized  capac- 
ity in  this  state,  to  be  computed  upon  the  basis  of  the  capital  stock  em* 
ployed  by  it  within  this  state,  during  the  first  year  of  carrying  on  its 
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business  in  this  state;  and  if  any  year  thereafter  any  such  corporation 
shall  employ  an  increased  amount  of  its  capital  stock  within  this  state,  the 
same  license  fee  shall  be  due  and  payable  upon  any  such  increase.  The 
measure  of  the  amount  of  capital  stock  employed  in  this  state  shall  be 
such  a  portion  of  the  issued  capital  stock  as  the  gross  assets  employed  in 
any  business  within  this  state  bear  to  the  gross  assets  wherever  employed 
in  business.  For  purposes  of  taxation,  the  capital  of  a  corporation  in- 
vested in  the  stock  of  another  corporation  shall  be  deemed  to  be  assets  lo- 
cated where  the  physical  property  represented  by  such  stock  is  located. 
The  amount  of  capital  upon  which  such  taxes  shall  be  paid  shall  be  fixed 
by  the  state  tax  commission,  which  shall  have  the  same  authority  to  ex- 
amine the  books  and  records  in  this  state  of  such  foreign  corporations,  and 
the  employees  thereof  as  it  has  in  the  case  of  domestic  corporations  and 
the  comptroller  shall  have  the  same  power  to  issue  his  warrant  for  the 
collection  of  such  taxes,  as  he  now  has  with  regard  to  domestic  corpora- 
tions. No  action  shall  be  maintained  or  recovery  had  in  any  of  the  courts 
in  this  state  by  such  foreign  corporation  after  thirteen  months  from  the 
time  of  beginning  such  business  within  the  state,  without  obtaining  a  receipt 
from  the  comptroller  for  the  payment  of  the  license  fee  upon  the  capital 
stock  employed  by  it  within  this  state  during  the  first  year  of  carrying  on 
its  business  in  this  state.  (Amended  by  L.  1910,  ch.  340  and  L.  1915,  ch. 
317,  in  effect  Apr.  15,  1915.) 

§  182.    Franchise  tax  on  corporations. 

The  words  "capital  stock/'  as  used  in  this  section,  mean  not  the  share  stock,  but 
the  property  of  the  corporation.  People  ex  rel.  Tetragon  Co.  v.  Sohmer  (1914), 
162  App.  Div.  433,  147  N.  Y.  Supp.  611. 

When  corporation  engaged  in  business  within  the  meaning  of  section;  distribu- 
tion of  capital,  what  constitutes. — A  corporation  formed  for  the  purpose  of  taking 
title  to  undivided  interests  in  certain  real  property  for  convenience  in  litigation, 
which,  after  a  conveyance  to  it  by  one  who  had  inherited  undivided  interests 
therein,  in  return  for  the  entire  stock  which  she  issued  to  her  four  children  in 
equal  shares,  held  and  leased  such  property  and  represented  its  stockholders  in 
important  litigation  until  the  trustees  under  the  wills  of  former  owners  in  whom 
were  vested  the  power  of  sale  of  said  real  estate  had  sold  the  same  and  paid  to 
the  corporation  its  share,  and,  after  payment  of  counsel  fees  and  disbursements, 
conveyed  the  balance  to  the  stockholders,  must  be  held  to  have  been  engaged  in 
business  within  this  State,  within  the  meaning  of  this  section,  and  is  liable  for 
the  payment  of  a  franchise  tax,  pursuant  to  the  provisions  of  said  section.  But  the 
moneys  received  from  said  trustees  upon  the  sale  of  the  real  property  and  by 
them  paid  to  the  corporation  and  by  it  distributed  to  the  stockholders,  constituted 
a  distribution  of  capital  and  not  the  payment  of  a  dividend.  People  ex  rel.  Tetra- 
gon Co.  v.  Sohmer  (1914),  162  App.  Div.  433,  147  N.  Y.  Supp.  611. 

§  184.    Additional  franchise  tax  on  transportation  and  transmission  cor- 
porations and  associations. 

Constitutionality  sustained.  Cornell  Steamboat  Co.  v.  Sohmer  (1914),  235 
U.  S.  549. 
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§  186.  Franchise  tax  on  water-works  companies,  gas  companies,  electric 
or  steam  heating,  lighting  and  power  companies. 

"Gross  earning*";  deduction  for  electricity  purchased  unauthorised. — Under  the 
provision  of  this  section  that  the  term  "gross  earnings,"  means  all  receipts  from 
the  employment  of  capital  without  any  deduction,  money  paid  by  a  power  company 
for  electricity  should  not  be  deducted  from  its  gross  earnings  in  assessing  a  fran- 
chise tax.  People  ex  rel.  Genesee  Light  &  Power  Co.  v.  Sohmer  (1914),  162  App. 
Div.  207,  147  N.  Y.  Supp.  726. 

§  190.    Purhase  of  state  bonds;  credit  to  be  given. 

Deductions  in  favor  of  insurance  companies  holding  State  bonds. — When  this  sec- 
tion was  amended  so  as  to  increase  the  amount  of  credit  to  which  bondholders 
were  entitled  and  allowing  them  credit  on  other  State  bonds  held  by  them,  an 
insurance  company  holding  such  bonds  is  entitled  to  the  deductions  provided  for 
in  the  amendment,  although  it  paid  its  tax  before  the  date  of  the  amendment,  and 
although  the  amendment  was  repealed  within  two  months  after  its  passage,  where 
by  the  delay  as  permitted  by  statute,  the  insurance  company  could  have  paid  its 
tax  within  the  period  said  amendment  was  in  force.  The  insurance  company 
should  not  be  punished  for  its  promptness  and  diligence  in  paying  its  franchise 
tax  as  originally  assessed.  The  amendment  giving  additional  credit  to  insurance 
companies  holding  State  bonds  took  effect  Immediately  and  applied,  not  only  to 
bonds  to  be  purchased  in  the  future,  but  to  those  already  held.  Hence  the  subse- 
quent repeal  of  the  amendment  was  ineffective  to  take  away  the  rights  thereby 
created.  People  ex  rel.  American  k  Foreign  Marine  Ins.  Co.  v.  Sohmer  (1914), 
163  App.  Div.  778,  149  N.  Y.  Supp.  247,  affd.  213  N.  Y.  (mem.). 

§  192.  Reports  of  corporations. — Corporations  liable  to  pay  a  tax  under 
this  article  shall  report  as  follows: 

1.  Corporations  paying  franchise  tax.  Every  corporation,  association 
or  joint-stock  company  liable  to  pay  a  tax  under  section  one  hundred  and 
eighty-two  of  this  chapter  shall,  on  or  before  November  fifteenth  in  each 
year,  make  a  written  report  to  the  tax  commission  of  its  condition  at  the 
close  of  its  business  on  October  thirty-first  preceding,  stating  the  amount  of 
its  authorized  capital  stock,  the  amount  of  stock  paid  in,  the  date  and  rate 
per  centum  of  each  dividend  declared  by  it  during  the  year  ending  with 
such  day,  the  entire  amount  of  the  capital  of  such  corporation,  and  the 
capital  employed  by  it  in  this  state  during  such  year. 

2.  Transportation  and  transmission  corporations.  Every  transporta- 
tion or  transmission  corporation,  joint-stock  company  or  association  liable 
to  pay  an  additional  tax  under  section  one  hundred  and  eighty-four  of  this 
chapter,  shall  also,  on  or  before  August  first  in  each  year,  make  a  written 
report  to  the  tax  commission  of  its  condition  at  the  close  of  its  business  on 
June  thirtieth  preceding,  stating  the  amount  of  its  gross  earnings  from  all 
sources  and  the  amount  of  its  gross  earnings  from  its  transportation  or 
transmission  business  originating  and  terminating  within  this  state. 

3.  Elevated  and  surface  railroad  corporations.  Every  corporation, 
joint-stock  company  or  association  liable  to  pay  a  tax  under  section  one 
hundred  and  eighty-five  of  this  chapter  shall,  on  or  before  August  first 
of  each  year,  make  a  written  report  to  the  tax  commission  of  its  condition 
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at  the  close  of  its  business  on  June  thirtieth  preceding,  stating  the  amount 
of  its  gross  earnings  from  business  done  in  this  state,  the  amount  of  divi- 
dends of  every  nature  declared  or  paid  during  the  year  ending  June 
thirtieth,  the  authorized  capital  of  the  company  and  the  amount  of  capi- 
tal stock  actually  issued  and  outstanding. 

4.  Water  works,  gas,  electric,  steam  heating,  lighting  and  power  cor- 
porations. Every  corporation,  joint-stock  company  or  association  liable 
to  pay  a  tax  under  section  one  hundred  and  eighty-six  of  this  chapter, 
shall,  on  or  before  December  first  of  each  year,  make  a  written  report  to 
the  tax  commission  of  its  condition  at  the  close  of  its  business  on  October 
thirty-first  preceding,  stating  the  amount  of  its  gross  earnings  from 
business  done  in  this  state,  the  amount  of  dividends  of  every  nature  de- 
clared or  paid  during  the  year  ending  with  October  thirty-first,  the 
authorized  capital  of  the  company  and  the  amount  of  capital  stock  act- 
ually issued  and  outstanding. 

5.  Insurance  corporations.  Every  insurance  corporation  liable  to  pay 
a  tax  under  section  one  hundred  and  eighty-seven  of  this  chapter,  shall,  on 
or  before  March  first  in  each  year,  make  a  written  report  to  the  tax  com- 
mission of  its  condition  at  the  close  of  its  business  on  December  thirty-first 
preceding,  stating  the  gross  amount  of  all  premiums  referred  to  in  section 
one  hundred  and  eighty-seven  of  this  chapter,  received  during  the  preced- 
ing calendar  year  on  business  done  thereby  in  this  state  during  the  year 
ending  with  such  day  and  at  all  times  prior  thereto,  whether  the  pre- 
miums were  in  money  or  in  the  form  of  notes,  credits  or  other  substitutes 
for  money. 

6.  Foreign  bankers.  Every  foreign  banker  liable  to  pay  a  tax  under 
section  one  hundred  and  ninety-one  of  this  chapter  shall,  on  or  before 
February  first  in  each  year,  make  a  written  report  to  the  tax  commission 
of  the  condition  of  his  business  on  December  thirty-first  preceding,  stating 
the  amount  of  tax  for  which  he  is  liable  under  this  article,  and  giving  in 
detail  the  facts  required  by  the  last  preceding  section  for  the  purpose  of 
ascertaining  and  computing  the  same. 

7.  Trust  companies.  Every  company  liable  to  pay  a  tax  under  section 
one  hundred  and  eighty-eight  of  this  chapter  shall,  on  or  before  August 
first  in  each  year,  make  a  written  report  to  the  tax  commission  of  its  con- 
dition at  the  close  of  business  on  June  thirtieth  preceding,  separately  stat- 
ing the  amount  of  its  capital  stock,  the  amount  of  its  surplus,  and  the 
amount  of  its  undivided  profits,  and  containing  such  other  data,  informa- 
tion or  matter  as  the  tax  commission  may  require. 

8.  Savings  banks.  Every  savings  bank  liable  to  pay  a  tax  under  sec- 
tion one  hundred  and  eighty-nine  of  this  chapter,  shall  on  or  before  August 
first  in  each  year,  make  a  written  report  to  the  tax  commission  of  its 
condition  at  the  close  of  business  on  June  thirtieth  preceding,  stating  the 
par  value  of  its  surplus,  and  undivided  earnings  and  containing  such  other 
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data,  information  or  matter  as  the  tax  commission  may  require.     (Amended 
by  L.  1915,  ch.  317,  in  effect  Apr.  15, 1915.) 

§  193.  Value  of  stock  to  be  appraised. — If  the  dividend  or  dividends 
amount  to  less  than  six  per  centum  on  the  par  value  of  the  capital  stock, 
or  no  dividend  is  declared,  the  president,  treasurer  or  secretary  of  the  com- 
pany liable  to  pay  a  tax  under  the  provisions  of  section  one  hundred  and 
eighty-two  of  this  chapter,  shall,  under  oath,  between  the  first  and  fifteenth 
days  of  November  in  each  year,  estimate  and  appraise  the  capital  stock  of 
such  company  at  its  actual  value. 

And  shall  forward  the  same  to  the  tax  commission  with  the  report  pro- 
vided for  in  the  last  section.  If  the  tax  commission  is  not  satisfied  with 
the  valuation  so  made  and  returned  it  is  authorized  and  empowered  to 
make  a  valuation  thereof,  and  settle  an  account  upon  the  valuation  so 
made  by  it,  and  the  taxes,  penalties  and  interest  to  be  paid  the  state. 
(Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  194.  Further  requirements  as  to  reports  of  corporations. — Every  report 
required  by  this  article  shall  have  annexed  thereto  the  affidavit  of  the  presi- 
dent, vice-president,  secretary  or  treasurer  of  the  corporation,  association 
or  joint-stock  company  or  of  the  person  or  one  of  the  persons,  or  the  mem- 
bers of  the  partnership  making  the  same,  to  the  effect  that  the  statements 
contained  therein  are  true.  Such  reports  shall  contain  any  other  data,  in- 
formation or  matter  which  the  tax  commission  may  require  to  be  in- 
cluded therein,  and  it  may  prescribe  the  form  in  which  such  reports  shall 
be  made  and  the  form  of  oath  thereto.  When  so  prescribed  such  forms 
shall  be  used  in  making  the  report.  The  commission  may  require  at  any 
time  a  further  or  supplemental  report  under  this  article,  which  shall  con- 
tain information  and  data  upon  such  matters  as  the  commission  may 
specify.     (Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  195.  Powers  of  tax  commission  to  examine  into  affairs  of  corporations. — 
In  case  any  report  required  by  any  of  the  preceding  sections  of  this  article 
shall  be  unsatisfactory  to  the  commission,  or  if  any  such  report  is  not  made 
as  herein  required,  the  commission  is  authorized  to  make  an  estimate  of  the 
dividends  paid  by  such  corporation  and  the  value  of  the  capital  stock  em- 
ployed by  it,  from  any  such  report  or  from  any  other  data,  and  to  order 
and  state  an  account  according  to  the  estimate  and  value  so  made  by  it  for 
the  taxes,  percentage  and  interest  due  the  state  from  such  corporation, 
association,  joint-stock  company,  person  or  partnership.  The  commission 
shall  also  have  power  to  examine  or  cause  to  be  examined,  in  case  of  a 
failure  to  report  or  in  case  the  report  is  unsatisfactory  to  it,  the  books 
and  records  of  any  such  corporation,  joint-stock  association,  company,  for- 
eign banker,  person  or  partnership,  and  may  hear  testimony  and  take  proofs 
material  for  its  information,  and  may  appoint  a  commissioner  by  a  written 
appointment  under  its  official  seal  for  that  purpose.    Every  commissioner 
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so  appointed  shall  be  authorized  to  make  such  examination  and  take  such 
testimony  and  hear  such  proofs  and  report  the  proofs  and  testimony  so 
taken  and  the  result  of  his  examination  so  made  and  the  facts  found  by  him 
to  the  commission.  The  commission  shall,  therefrom,  or  from  any  other 
data  which  shall  be  satisfactory  to  it,  order  and  state  an  account  for  the 
tax  due  the  state,  together  with  the  expenses  of  such  examination  and  the 
taking  of  such  testimony  and  proofs.  Such  expenses  shall  be  fixed  and  ad- 
justed by  the  commission.  (Amended  by  L.  1915,  ch.  317,  in  effect  Apr. 
15, 1915.) 

§  196.  Notice  of  statement  of  tax;  interest. — Upon  auditing  and  stating 
every  account  for  taxes  under  this  article,  the  commission  shall  forthwith 
send  notice  thereof  in  writing  to  the  person,  partnership,  company,  asso- 
ciation or  corporation  against  whom  the  same  is  made,  which  notice  may  be 
mailed  to  the  postoffice  address  of  such  person,  partnership,  association, 
company  or  corporation.  All  accounts  so  audited  and  stated  shall  bear 
interest  upon  the  total  amount  found  due  thereon  to  the  state,  for  taxes, 
percentage,  interest  and  other  charges,  from  the  expiration  of  thirty  days 
after  sending  such  notice  until  payment  thereof  shall  be  made  and  shall 
be  added  thereto  and  collected  therewith  by  the  comptroller.     (Amended  by 

L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

■ 

§  197.  Payment  of  tax  and  penalty  for  failure. — A  tax  imposed  by  sec- 
tion one  hundred  and  eighty-two  or  one  hundred  and  eighty-six  of  this 
chapter  shall  be  due  and  payable  into  the  state  treasury  on  or  before  the 
fifteenth  day  of  January  in  each  year.  A  tax  imposed  by  section  one  hun- 
dred and  eighty-four  of  this  chapter  on  a  transportation  or  transmission  cor- 
poration, or  by  section  one  hundred  and  eighty-five,  on  elevated  railroads 
or  surface  railroads  not  operated  by  steam,  shall  be  due  and  payable  into 
the  state  treasury  on  or  before  the  first  day  of  August  in  each  year.  A 
tax  imposed  by  section  one  hundred  and  eighty-seven  of  this  chapter  on 
an  insurance  corporation  shall  be  due  and  payable  into  the  state  treasury 
on  or  before  the  first  day  of  June  in  each  year.  A  tax  imposed  by  section 
one  hundred  and  eighty-eight  or  one  hundred  and  eighty-nine  shall  be  due 
and  payable  into  the  state  treasury  on  or  before  the  first  day  of  September 
in  each  year.  A  tax  imposed  by  section  one  hundred  and  ninety-one  of  this 
chapter  on  a  foreign  banker  shall  be  due  and  payable  into  the  state  treasury 
on  or  before  February  first  in  each  year.  If  such  tax  in  any  case  is  not 
paid  within  thirty  days  after  the  same  becomes  due,  or  if  the  report  of  any 
such  corporation  is  not  made  within  the  time  required  by  this  article,  the 
corporation,  association,  joint-stock  company,  person  or  partnership,  liable 
to  pay  the  tax,  shall  pay  into  the  state  treasury,  in  addition  to  the  amount 
of  such  tax,  a  sum  equal  to  five  per  centum  thereof,  and  one  per  centum 
additional  for  each  month  the  tax  remains  unpaid,  which  sum  shall  be 
added  to  the  tax  and  paid  or  collected  therewith.  Every  corporation,  asso- 
ciation, joint-stock  company,  person  or  partnership  failing  to  make  the 
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annual  report  required  by  this  article,  or  failing  to  make  any  special  report 
required  by  the  commission,  within  any  reasonable  time  to  be  specified  by 
the  commission,  shall  forfeit  to  the  people  of  the  state  the  sum  of  one  hun- 
dred dollars  for  every  such  failure,  and  the  additional  sum  of  ten  dollars 
for  each  day  that  such  failure  continues.  Such  tax  shall  be  a  lien  upon 
and  bind  all  the  real  and  personal  property  of  the  corporation,  joint-stock 
company  or  association  liable  to  pay  the  same  from  the  time  when  it  is 
payable  until  the  same  is  paid  in  full.  (Amended  by  L.  1915,  ch.  317,  in 
effect  Apr.  15, 1915.) 

§  198.    Bevision  and  readjustment  of  accounts  by  tax  commission. — If  an 

application  be  filed  with  the  commission  by  the  party  against  whom  the 
account  is  stated  or  by  the  attorney-general  within  one  year  from  the  time 
any  such  account  shall  have  been  audited  and  stated,  the  commission  may 
at  any  time  upon  notice  thereof  sent  to  the  person,  partnership,  company, 
association  or  corporation  against  whom  it  is  stated,  revise  and  readjust 
such  account  and  if  it  shall  be  made  to  appear  upon  any  such  application, 
by  evidence  submitted  to  it  or  otherwise,  that  any  such  account  included 
taxes  or  other  charges  which  could  not  have  been  lawfully  demanded,  or  that 
payment  has  been  illegally  made  or  exacted  of  any  such  account,  the  com- 
mission shall  resettle  the  same  according  to  law  and  the  facts,  and  charge 
or  credit,  as  the  case  may  require,  the  difference,  if  any,  resulting  from  such 
revision  or  resettlement  upon  the  accounts  for  taxes  of  or  against  any  such 
person,  partnership,  company,  association  or  corporation.  Such  credit, 
whether  allowed  before  or  after  the  passage  of  this  chapter  may  be,  by  the 
person,  partnership,  company,  association  or  corporation  in  whose  favor  it 
is  allowed,  assigned  to  a  person,  partnership,  company,  association  or  cor- 
poration liable  to  pay  taxes  under  article  nine  of  this  chapter,  and  the  as- 
signee of  the  whole  or  any  part  of  such  credit  on  filing  with  the  com- 
mission such  assignment  shall  thereupon  be  entitled  to  credit  on  the  books 
of  the  commission  for  the  amount  thereof  on  the  current  account  for  taxes 
of  such  assignee  in  the  same  way  and  with  the  same  effect  as  though  the 
credit  had  originally  been  allowed  in  favor  of  such  assignee.  The  commis- 
sion shall  forthwith  send  written  notice  of  its  determination  upon  such 
application  to  the  applicant,  and  to  the  attorney-general,  which  notice  may 
be  sent  by  mail  to  its  post-office  address.  (Amended  by  L.  1915,  ch.  317, 
in  effect  Apr.  15, 1915.) 

§  199.  Review  of  determination  of  tax  commission  by  certiorari. — The 
determination  of  the  commission  upon  any  application  made  to  it  by  any 
person,  partnership,  company,  association  or  corporation  for  a  revision 
and  resettlement  of  any  account,  as  prescribed  in  this  article,  may  be  re- 
viewed both  upon  the  law  and  the  facts  upon  certiorari  by  the  supreme 
court  at  the  instance  of  any  person,  partnership,  company,  association  or 
corporation  affected  thereby,  and  in  the  name  and  on  behalf  of  the  people 
of  the  state.    For  the  purpose  of  such  review  the  commission  shall  return, 
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on  such  certiorari,  the  accounts  and  all  the  evidence  before  it  on  such  ap- 
plication, and  all  the  papers  and  proofs  upon  the  original  statement  of 
such  account  and  all  proceedings  thereon.  If  the  original  or  resettled 
accounts  shall  be  found  erroneous  or  illegal,  either  in  point  of  law  or  of 
fact,  by  the  supreme  court,  upon  any  such  review,  the  accounts  reviewed 
shall  then  be  corrected  and  restated,  and  from  any  determination  of  the 
supreme  court  upon  any  such  review  an  appeal  to  the  court  of  appeals 
may  be  taken  by  either  party.  (Amended  by  L.  1915,  ch.  317,  in  effect  Apr. 
15,  1915.) 

§  200.  Herniations  as  to  such  writ  of  certiorari. — No  certiorari  to  re- 
view any  audit  and  statement  of  an  account  or  any  determination  by 
the  commission  under  this  article  shall  be  granted  unless  notice  of  ap- 
plication therefor  is  made  within  thirty  days  after  the  service  of  the  notice 
of  such  determination.  Eight  days'  notice  shall  be  given  to  the  commis- 
sion of  the  application  for  such  writ.  The  full  amount  of  the  taxes,  per- 
centage, interest  and  other  charges  audited  and  stated  in  such  account 
must  be  deposited  with  the  state  treasurer  before  making  the  application 
and  an  undertaking  filed  with  the  commission,  in  such  amount  and  with 
such  sureties  as  a  justice  of  the  supreme  court  shall  approve,  to  the  effect 
that  if  such  writ  is  dismissed  or  the  determination  of  the  commission 
affirmed,  the  applicant  for  the  writ  will  pay  all  costs  and  charges  which 
may  accrue  against  him  or  it  in  the  prosecution  of  the  writ,  including  costs 
of  all  appeals.     (Amended  by  L.  1915,  cfe.-317,  in  effect  Apr.  15, 1915.) 

§  201.  Warrant  for  the  collection  of  taxes. — After  the  expiration  of 
thirty  days  from  the  sending  by  the  commission  of  a  notice  of  a  statement 
of  an  account  as  provided  in' this  article,  unless  the  amount  of  such  ac- 
count shall  have  been  paid  or  deposited  with  the  state  treasurer,  if  an  ap- 
peal or  other  proceedings  have  been  taken  to  review  the  same,  and  the  under- 
taking given  as  provided  in  this  article,  the  comptroller  may  issue  a  war- 
rant under  his  hand  and  official  seal,  directed  to  the  sheriff  of  any  county 
of  the  state,  commanding  him  to  levy  upon  and  sell  the  real  and  personal 
property  of  the  person,  partnership,  company,  association  or  corporation 
against  which  such  account  is  stated,  found  within  his  county  for  the 
payment  of  the  amount  thereof  with  interest  thereon  and  costs  of  execut- 
ing the  warrant,  and  to  return  such  warrant  to  the  comptroller  and  pay  to 
the  state  treasurer  the  money  collected  by  virtue  thereof,  by  a  time  to  be 
therein  specified,  not  less  than  sixty  days  from  the  date  of  the  warrant. 
Such  warrant  shall  be  a  lien  upon  and  shall  bind  the  real  and  personal 
property  of  the  person,  partnership,  company,  association  or  corporation 
against  which  it  is  issued,  from  the  time  an  actual  levy  shall  be  made  by 
virtue  thereof.  The  sheriff  to  whom  any  such  warrant  shall  be  directed 
shall  proceed  upon  the  same  in  all  respects,  with  like  effect,  and  in  the 
same  manner  as  prescribed  by  law  in  respect  to  executions  issued  against 
property  upon  judgments  of  a  court  of  record,  and  shall  be  entitled  to  the 
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same  fees  for  his  services  in  executing  the  warrant,  to  be  collected  in  the 
same  manner.     (Amended  by  L.  1915,  ck.  317,  in  effect  Apr.  15,  1915.) 

§  203.  Action  for  recovery  of  taxes;  forfeiture  of  charter  of  delinquent 
corporations. — An  action  may  be  brought  by  the  attorney-general,  at  the 
instance  of  the  comptroller,  in  the  name  of  the  state,  to  recover  the  amount 
of  any  account  audited  and  stated  by  the  commission  under  the  provisions 
of  this  article.  If  any  such  account  shall  remain  unpaid  at  the  expiration 
of  one  year  after  notice  of  the  statement  thereof  has  been  sent  as  required 
by  this  article,  and  the  comptroller  is  satisfied  that  the  failure  to  pay  the 
same  is  intentional,  he  shall  so  report  to  the  attorney-general,  who  shall 
immediately  bring  an  action,  in  the  name  of  the  people  of  the  state,  for 
the  forfeiture  of  the  franchise  of  any  corporation,  joint-stock  company 
or  association  failing  to  make  such  payment,  and  if  it  is  found  that  such 
failure  was  intentional,  judgment  shall  be  rendered  in  such  action  for  the 
forfeiture  of  its  franchise  and  for  its  dissolution,  and  thereafter  such 
franchise  shall  be  annulled.  (Amended  by  L.  1915,  ch.  317,  in  effect  Apr. 
15, 1915.) 

§  204.  Beports  to  be  made  by  the  secretary  of  state. — The  secretary  of 
state  shall  transmit  on  the  first  day  of  each  month  to  the  tax  commission 
a  report  of  the  stock  corporations  whose  certificates  of  incorporation  are 
filed,  or  of  the  foreign  stock  corporations  to  whom  a  certificate  of  authority 
has  been  issued  to  do  business  in  this  state,  during  the  preceding  month. 
Such  report  shall  state  the  name  of  the  corporation,  its  place  of  business, 
the  amount  of  its  capital  stock,  its  purposes  or  objects,  the  names  and 
places  of  residence  of  its  directors,  and,  if  a  foreign  corporation,  its  place 
of  business  within  the  state.  The  commission  may  prescribe  the  forms 
and  furnish  the  blanks  for  such  reports.  The  secretary  of  state  shall  make 
like  reports  to  the  commission  whenever  required  by  it  relating  to  any  such 
corporations  whose  certificates  have  been  filed  or  to  whom  a  certificate  of 
authority  has  been  issued  prior  to  the  time  when  this  article  takes  effect, 
and  during  any  period  of  time  specified  by  the  commission  in  its  request 
for  such  report.     (Amended  by  L.  1915,  ch.  317,  in  effect  Apr.  15,  1915.) 

§  220.  Taxable  transfers. — A  tax  shall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  tangible  property  within  the  state  and  of  intangible 
property,  or  of  any  interest  therein  or  income  therefrom,  in  trust  or  other- 
wise, to  persons  or  corporations  in  the  following  cases,  subject  to  the  ex- 
emptions and  limitations  hereinafter  prescribed: 

1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of  this  state 
of  any  intangible  property,  or  of  tangible  property  within  the  state,  from 
any  person  dying  seized  or  possessed  thereof  while  a  resident  of  the  state. 

2.  When  the  transfer  is  by  will  or  intestate  law,  of  tangible  property 
within  the  state  or  of  any  intangible  property,  if  evidenced  by  or  consist- 
ing of  shares  of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any 
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corporation,  joint  stock  company  or  association  wherever  incorporated  or 
organized,  except  a  corporation,  foreign  or  domestic,  or  joint  stock  com- 
pany or  association  constituting,  being  or  in  the  nature  of  a  moneyed  cor- 
poration, a  railroad  or  transportation  corporation,  or  a  public  service  cor- 
poration or  manufacturing  corporation  as  defined  and  classified  by  the 
laws  of  this  state,  and  the  property  represented  by  such  shares  of  stock, 
bonds,  notes  or  other  evidences  of  interest  consists  of  real  property  which 
is  located,  wholly  or  partly,  within  the  state  of  New  York,  or  of  an  interest 
in  any  partnership  business  conducted,  wholly  or  partly,  within  the  state 
of  New  York,  in  such  proportion  as  the  value  of  the  real  property  of  such 
corporation,  joint  stock  company  or  association,  or  as  the  value  of  the  entire 
property  of  such  partnership  located  in  the  state  of  New  York  bears  to 
the  value  of  the  entire  property  of  such  corporation,  joint  stock  company 
or  association  or  partnership,  and  the  decedent  was  a  nonresident  of  the 
state  at  the  time  of  his  death. 

3.  Whenever  the  property  of  a  resident  decedent,  or  the  property  of  a 
nonresident  decedent  within  this  state,  transferred  by  will  is  not  specifi- 
cally bequeathed  or  devised,  such  property  shall,  for  the  purposes  of  this 
article,  be  deemed  to  be  transferred  proportionately  to  and  divided  pro  rata 
among  all  the  general  legatees  and  devisees  named  in  said  decedent's  will, 
including  all  transfers  under  a'  residuary  clause  of  such  will. 

4.  When  the  transfer  is  of  intangible  property,  or  of  tangible  property 
within  the  state,  made  by  a  resident,  or  of  tangible  property  within  the 
state  or  of  any  intangible  property,  if  evidenced  by  or  consisting  of  shares 
of  stock,  bonds,  notes  or  other  evidences  of  interest  in  any  corporation, 
joint  stock  company  or  association  wherever  incorporated  or  organized,  ex- 
cept a  corporation,  foreign  or  domestic,  or  joint  stock  company  or  associa- 
tion constituting,  being  or  in  the  nature  of  a  moneyed  corporation  a  rail- 
road or  transportation  corporation,  a  public  service  corporation  or  manu- 
facturing corporation  as  defined  and  classified  by  the  laws  of  this  state,  and 
the  property  represented  by  such  shares  of  stock,  bonds,  notes  or  other 
evidences  of  interest  consists  of  real  property  which  is  located,  wholly  or 
partly,  within  the  state  of  New  York,  or  of  an  interest  in  any  partnership 
business  conducted,  wholly  or  partly,  within  the  state  of  New  York,  in  such 
proportion  as  the  value  of  the  real  property  of  such  corporation,  joint  stock 
company  or  association,  or  as  the  value  of  the  entire  property  of  such  part- 
nership located  in  the  state  of  New  York  bears  to  the  value  of  the  entire 
property  of  such  corporation,  joint  stock  company  or  association  or  partner- 
ship made  by  a  nonresident,  by  deed,  grant,  bargain,  sale  or  gift  made  in 
contemplation  of  the  death  of  the  grantor,  vendor  or  donor  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  such  death. 

5.  When  any  such  person  or  corporation  becomes  beneficially  entitled, 
in  possession  or  expectancy,  to  any  property  or  the  income  thereof  by  any 
such  transfer  whether  made  before  or  after  the  passage  of  this  chapter. 

6.  Whenever  any  person  or  corporation  shall  exercise  a  power  of  ap- 
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pointment  derived  from  any  disposition  of  property  made  either  before  or 
after  the  passage  of  this  chapter,  such  appointment  when  made  shall  be 
deemed  a  transfer  taxable  under  the  provisions  of  this  chapter  in  the  same 
manner  as  though  the  property  to  which  such  appointment  relates  be- 
longed absolutely  to  the  donee  of  such  power  and  had  been  bequeathed  or 
devised  by  such  donee  by  will. 

7.  Whenever  intangible  property  is  held  in  the  joint  names  of  two  or 
more  persons,  or  as  tenants  by  the  entirety,  or  is  deposited  in  banks  or 
other  institutions  or  depositaries  in  the  joint  names  of  two  or  more  per- 
sons and  payable  to  either  or  the  survivor,  upon  the  death  of  one  of  such 
persons  the  right  of  the  surviving  tenant  by  the  entirety,  joint  tenant  or 
joint  tenants,  person  or  persons,  to  the  immediate  ownership  or  possession 
and  enjoyment  of  such  property  shall  be  deemed  a  transfer  taxable  under 
the  provisions  of  this  chapter  in  the  same  manner  as  though  the  whole  prop- 
erty to  which  such  transfer  relates  belonged  absolutely  to  the  deceased  ten- 
ant by  the  entirety,  joint  tenant  or  joint  depositor  and  had  been  be- 
queathed to  the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint  ten- 
ants, person  or  persons,  by  such  deceased  tenant  by  the  entirety,  joint  ten- 
ant or  joint  depositor  by  will. 

8.  The  tax  imposed  hereby  shall  be  upon  the  clear  market  value  of  such 
property,  at  the  rates  hereinafter  prescribed.  (Amended  by  L.  1910,  ch. 
706,  L.  1911,  ch.  132,  and  L.  1915,  ch.  664,  in  effect  May  20,  1915.) 

The  word  "transfer"  as  used  in  sections  220  and  222  of  the  Tax  Law  means  the 
passing  of  property  or  any  interest  therein  by  inheritance  or  will.  Matter  of  Pen- 
fold  (1914),  87  Misc.  622,  149  N.  Y.  Supp.  920. 

A  transfer  of  real  estate  in  the  ordinary  course  of  business  for  a  valuable  con- 
sideration is  not  subject  to  a  transfer  tax  though  the  grantor  was  old  and  infirm 
and  contemplated  her  early  death.  Matter  of  de  Bscoriaza  (1914),  87  Misc.  515, 
149  N.  Y.  Supp.  796. 

The  domicile  of  a  decedent,  in  a  proceeding  to  appraise  her  estate  under  the 
Transfer  Tax  Law,  is  material  because  if  she  were  not  a  resident  of  the  state  at 
her  death  her  intangible  personal  property  is  not  subject  to  the  tax.  Where  the 
actual  separation  of  decedent  and  her  husband,  though  not  evidenced  by  a  judicial 
decree,  had  lasted  for  twenty-six  years,  during  which  they  maintained  separate 
homes  and  paid  their  own  expenses  from  their  Individual  property,  and  he  never 
visited  at  her  residence  in  the  state  of  West  Virginia  except  upon  the  occasion  of 
their  daughter's  marriage,  a  finding  is  justified  that  decedent  prior  to  her  death 
acquired  a  domicile  separate  and  apart  from  that  of  her  husband,  and  that  she 
was  not  at  the  time  'of  her  death,  in  West  Virginia,  domiciled  in  the  state  of  New 
York.    Matter  of  Crosby  (1914),  85  Misc.  679,  148  N.  Y.  Supp.  1045. 

Where  in  1905  a  testator  abandoned  his  domicile  in  this  state  without  intent  to 
return  and  ever  since  lived  only  in  France,  it  must  be  held  In  a  transfer  tax  pro- 
ceeding that  he  was  last  domiciled  in  France.  Matter  of  Rothschild  (1914),  86 
Misc.  364,  148  N.  Y.  Supp.  368. 

Basis  for  purpose  of  assessing  transfer  tax;  appraisal  of  securities. — In  ascertain- 
ing the  value  of  an  estate  for  the  purpose  of  assessing  a  transfer  tax  no  deduction 
can  properly  be  made  of  the  amount  of  inheritance  taxes  paid  to  another  state 
even  though  decedent  by  his  will  directs  that  inheritance  taxes  assessed  upon 
legacies  thereunder  shall  be  paid  out  of  his  personal  estate.    Where  testator  died 
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before  the  distribution  of  his  deceased  sister's  estate,  in  which  he  was  entitled 
to  share,  the  securities  paid  to  his  executors  for  his  share  should  be  appraised  at 
their  value  on  the  date  upon  which  they  were  paid  to  said  executors.  Matter  of 
Penfold  (1914),  87  Misc.  525,  149  N.  Y.  Supp.  918. 

Bate  of  death  of  decedent. — A  transfer  tax  is  imposed  upon  the  value  of  the 
estate  of  a  decedent  at  the  date  of  his  death  and  any  increase  or  diminution  in 
value  between  such  date  and  the  time  of  the  distribution  of  the  estate  may  not  be 
considered  in  assessing  the  transfer  tax.  Matter  of  Penfold  (1914),  87  Misc.  522, 
149  N.  Y.  Supp.  920. 

Effect  of  repeal  by  L.  1911,  eh.  732. — A  transfer  tax  imposed  under  sections  220 
and  222  of  the  Tax  Law,  which  did  not  accrue  and  become  due  and  payable  until 
said  sections  were  repealed  in  part  by  chapter  732  of  the  Laws  of  1911,  cannot 
be  enforced,  especially  since  there  was  no  saving  clause  in  the  repealing  act. 
This  is  true,  notwithstanding  section  93  of  the  General  Construction  Law  relating 
to  the  effect  of  repealing  a  statute  upon  existing  rights.  Matter  of  Wright  (1914), 
165  App.  Div.  312,  150  N.  Y.  Supp.  517. 

Amount  of  transfer  tax  controlled  by  statute  in  force  when  proceedings  are  begun; 
when  tax  assessable. — While  the  method  of  procedure  to  determine  the  amount  of 
a  transfer  tax  is  controlled  by  the  statute  In  force  when  the  proceedings  are  begun, 
the  rights  of  the  parties  and  the  amount  of  the  tax  are  controlled  by  the  statute 
in  force  at  the  time  of  the  transfer.  Where  the  estate  of  a  decedent  who  died  in 
January,  1911,  was  appraised  at  $6,363.64,  one-half  of  which  was  transferred  to  a 
sister  and  the  balance  to  nieces  and  a  nephew,  each  of  whose  shares  amounted  to 
more  than  $500,  the  transfer  tax  is  assessable  under  sections  220  and  221  of  the 
Tax  Law,  as  amended  in  1910,  which  were  in  force  at  the  date  of  decedent's  death, 
neither  of  which  provides  for  any  deduction  of  $100  in  cases  of  collaterals  or  $500 
in  cases  of  direct  heirs  where  the  property  passing  exceeds  these  sums.  Matter 
of  Haley  (1915),  89  Misc.  22. 

When  gift  subject  to  transfer  tax. — Where  a  stockholder  causes  a  certificate  of 
certain  shares  to  be  reissued  in  form  to  himself  and  another  person  "and  the  sur- 
vivor" without  a  consideration  other  than  the  possibility  that  the  other  person 
may  render  services  to  the  corporation,  there  being  also  a  reserved  right  to  revoke 
the  interest  of  the  other  person  in  the  stock,  there  Is  a  gift  intended  to  take  effect 
in  possession  at  the  death  of  the  donor,  and,  hence,  the  gift  is  subject  to  a  transfer 
tax.    Matter  of  Dana  Co.  (1914),  164  App.  Div.  45,  149  N.  Y.  Supp.  417. 

Gift  In  contemplation  of  death. — Where  a  decedent  a  few  weeks  before  his  death, 
apprehending  an  early  dissolution,  gave  his  wife  certain  stocks  and  bonds,  the 
gift  is  a  transfer  of  property  in  contemplation  of  death  within  the  meaning  of 
section  220(4)  of  the  Tax  Law,  is  subject  to  a  transfer  tax  and  is  entitled  to  the 
exemptions  prescribed  by  section  221-a  of  the  Tax  Law.  The  tax  became  due  and 
payable  immediately  upon  the  completion  of  the  gift  by  delivery.  The  value  of 
said  gift  should  not  be  added  to  the  value  of  legacies  given  to  the  donee  by  the 
will,  but  such  transfers  should  be  taxed  independently  of  each  other.  Matter  of 
Hodges   (1914),  86  Misc.  367,  148  N.  Y.  Supp.  424. 

Where  a  testator,  seventy-four  years  of  age,  but  in  good  health,  on  the  day  of 
the  execution  of  his  will  took  certificates  of  stock  from  a  safe  deposit  box  which 
was  held  in  the  joint  names  of  himself  and  wife,  and  delivered  them  to  her  to- 
gether with  assignments  thereof,  in  the  presence  of  their  son,  accompanied  by 
words  of  gift,  and  she  immediately  handed  the  certificates  back  to  him  and  the 
next  day  they  were  returned  to  the  safe  deposit  box,  and  later  he  transferred  to 
her  other  certificates  of  stock  in  the  same  manner,  but  no  record  thereof  was  made 
on  the  books  of  the  corporation  until  after  the  testator's  death,  and  he,  up  to  the 
time  of  his  death,  collected  the  dividends  and  deposited  the  same  to  his  credit,  in 
an  account  from  which  his  wife  also  had  the  right  to  withdraw  funds,  and  these 
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circumstances  were  later  embodied  in  a  written  agreement  expressly  stating  that 
title  to  the  stocks  had  been  transferred  to  the  wife,  a  valid  gift  inter  vivo$  was 
effected,  and  such  stocks  are  not  subject  to  a  transfer  tax,  upon  the  ground  that 
the  transfer  was  made  in  contemplation  of  the  death  of  the  grantor.  Matter  of 
Hendricks  (1914),  163  App.  Dlv.  413,  148  N.  Y.  Supp.  511. 

Where  a  donor  directed  that  the  income  from  a  trust  fund  created  by  her  deed 
of  trust  should  be  paid  to  her  son  during  her  life  with  remainder  over,  but  re- 
served to  herself  the  power  to  amend  or  revoke  the  deed,  the  corpus  of  the  trust 
fund  is  subject  to  a  transfer  tax  as  a  gift  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  the  death  of  the  donor.  Matter  of  Hoyt  (1914),  86  Misc. 
696,  149  N.  Y.  Supp.  91. 

Where  certain  bonds  and  mortgages  taken  in  the  names  of  a  decedent  and  his 
wife  were  executed  at  various  times  between  1905  and  1908,  both  years  inclusive, 
the  transfer  to  her  of  the  right  of  survivorship  was  taxable  under  the  statute  in 
force  at  the  date  of  the  respective  transfers.  The  entire  value  of  such  securities 
transferred  to  the  wife  as  a  gift  intended  to  take  effect  at  or  after  his  death  was  a 
taxable  transfer  under  the  statute  as  It  stood  prior  to  the  amendment  of  1910. 
Matter  of  Thompson  (1914),  87  Misc.  539,  151  N.  Y.  Supp.  244. 

A  conveyance  of  real  estate  by  decedent  to  his  wife  executed  and  delivered  about 
ten  days  before  his  death  was  a  taxable  transfer,  but  she  was  entitled  to  have  the 
gift  taxed  as  an  independent  transfer  and  to  have  an  exemption  of  $5,000  deducted 
from  its  value.    Matter  of  Thompson  (1914),  87  Misc.  539,  151  N.  Y.  Supp.  244. 

Joint  bank  deposit  with  right  of  survivorship. — As  section  249  of  the  Banking 
Law  provides  that  a  deposit  made  in  the  name  of  a  depositor  and  another  person, 
in  form  to  be  paid  to  either  or  the  survivor,  creates  a  joint  tenancy  with  a  right 
to  survivorship  on  the  death  of  either  tenant,  the  joint  tenancy  is  created  at  the 
time  the  deposit  is  made.  It  is  not  "made  In  contemplation  of  the  death  ...  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  such  death,"  within 
the  meaning  of  the  Tax  Law.  Hence,  on  the  death  of  one  joint  tenant,  no  transfer 
tax  can  be  assessed  on  his  interest  in  the  fund  which  passes  to  the  surviving  tenant. 
Matter  of  Tilley  (1915),  166  App.  Dlv.  240,  151  N.  Y.  Supp.  79. 

Tax  on  savings  bank  deposit  made  in  1819;  time  of  death  must  be  established  by 
proof. — In  1819  decedent  made  a  deposit  of  $47  in  a  savings  bank  which  he  never 
withdrew  and  upon  the  application  of  the  public  administrator  to  whom  in  1901 
letters  of  administration  were  issued  an  inheritance  tax  of  $109.18  was  assessed  in 
1911  upon  said  deposit  and  accumulated  interest.  It  was  held,  that  an  application 
to  vacate  the  order  fixing  the  tax  should  not  be  granted  unless  it  was  found  as  a 
fact  that  decedent  died  prior  to  1885  when  the  first  inheritance  tax  law  was  passed 
and  that  no  demand  for  payment  of  the  deposit  was  made  raised  no  presumption 
that  decedent  died  before  the  year  1885.  Matter  of  Bernard  (1915),  89  Misc.  705, 
152  N.  Y.  Supp.  716. 

When  remainder  subject  to  transfer  tax;  report  of  transfer  tax  appraiser. — The 
statute  in  force  at  the  date  of  decedent's  death  provided  that  when  the  fair  mar- 
ket value  of  any  property  or  interest  could  not  be  ascertained  at  the  time  of  the 
appraisal,  the  tax  on  such  property  or  interest  did  not  become  due  or  payable  until 
the  persons  or  corporations  beneficially  entitled  thereto  come  into  actual  posses- 
sion or  enjoyment  of  the  property.  By  the  will  of  testatrix  the  testamentary  trus- 
tee was  given  a  certain  sum  in  trust  with  direction  to  pay  the  income  to  S.  for 
life  and  at  her  death  to  pay  the  principal  to  E.  The  trustee  was  also  given  another 
sum  in  trust  with  direction  to  pay  the  income  to  H.  until  she  reached  her  majority 
when  she  was  to  receive  the  principal,  but  in  the  event  of  her  prior  decease  the 
principal  was  directed  to  be  paid  to  her  next  of  kin.  S.  died  in  1905  and  H.  died 
before  coming  of  age.  Held,  that  the  remainder  after  the  death  of  S.  vested  in  E. 
immediately  on  the  death  of  testatrix  and  was  subject  to  a  transfer  tax  at  that 
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time.  Where  the  transfer  tax  appraiser  did  not  report  said  remainder  as  taxable 
and  it  was  included  in  the  order,  entered  upon  said  report,  which  purported  to 
assess  a  tax  on  all  the  Interests  of  the  estate  that  were  then  taxable,  the  remedy 
of  the  state  comptroller  was  by  appeal,  but  no  appeal  having  been  taken  the  order 
was  binding  as  to  all  interests  taxable  at  the  appraisal.  While  the  value  of  the 
remainder  after  the  temporary  life  estate  of  H.  was  ascertainable  at  the  time  of 
the  appraisal,  the  market  value  of  the  interest  which  might  pass  to  each  of  her' 
next  of  kin  could  not  be  determined  until  her  death,  at  which  time  the  tax  upon 
the  value  of  such  interest  would  be  assessed.  Matter  of  Morss  (1914),  85  Misc. 
676,  149  N.  Y.  Supp.  41. 

When  deposit  in  savings  bank  subject  to  transfer  tax. — Matter  of  Reed  (1915), 
89  Misc.  632. 

§  221.    Exceptions  and  limitations. 

Benevolent  corporation. — The  "Altman  Foundation"  created  by  special  act  of  the 
Legislature,  of  1913,  though  not  a  "charitable"  corporation  within  the  meaning  of 
section  221  of  the  Tax  Law,  is  a  "benevolent"  corporation  within  the  meaning  of 
the  exception  in  said  section  and  is  not  subject  to  a  transfer  tax.  Matter  of  Alt- 
man  (1914),  87  Misc.  255,  149  N.  Y.  Supp.  601. 

§  221-a.  Bates  of  tax. — 1.  Upon  all  transfers  taxable  under  this  article 
of  property  or  any  beneficial  interest  therein,  of  an  amount  in  excess  of 
the  value  of  five  thousand  dollars  to  any  father,  mother,  husband,  wife, 
child,  brother,  sister,  wife  or  widow  of  a  son,  or  the  husband  of  a  daughter, 
or  any  child  or  children  adopted  as  such  in  conformity  with  the  laws  of 
this  state,  of  the  decedent,  grantor,  donor,  or  vendor,  or  to  any  child  to 
whom  any  such  decedent,  grantor,  donor,  or  vendor  for  not  less  than  ten 
years  prior  to  such  transfer  stood  in  the  mutually  acknowledged  relation 
of  a  parent,  provided,  however,  such  relationship  began  at  or  before  the 
child's  fifteenth  birthday  and  was  continuous  for  said  ten  years  thereafter, 
or  to  any  lineal  descendant  of  such  decedent,  grantor,  donor,  or  vendor 
born  in  lawful  wedlock,  the  tax  on  such  transfers  shall  be  at  the  rate  of 

One  per  centum  on  any  amount  in  excess  of  five  thousand  dollars  up  to 
the  sum  of  fifty  thousand  dollars. 

Two  per  centum  on  any  amount  in  excess  of  fifty  thousand  dollars  up  to 
the  sum  of  two  hundred  and  fifty  thousand  dollars. 

Three  per  centum  on  any  amount  in  excess  of  two  hundred  and  fifty 
thousand  dollars  up  to  the  sum  of  one  million  dollars. 

Four  per  centum  on  any  amount  in  excess  of  one  million  dollars. 

2.  Upon  a  transfer  taxable  under  this  article  of  property  or  any  bene- 
ficial interest  therein  of  an  amount  in  excess  of  the  value  of  one  thousand 
dollars  to  any  person  or  corporation  other  than  those  enumerated  in  para- 
graph one  of  this  section,  the  tax  shall  be  at  the  rate  of 

Five  per  centum  on  any  amount  in  excess  of  one  thousand  dollars  up  to 
the  sum  of  fifty  thousand  dollars. 

Six  per  centum  on  any  amount  in  excess  of  fifty  thousand  dollars  up  to 
the  sum  of  two  hundred  and  fifty  thousand  dollars. 

Seven  per  centum  on  any  amount  in  excess  of  two  hundred  and  fifty 
thousand  dollars  up  to  the  sum  of  one  million  dollars. 
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Eight  per  centum  on  any  amount  in  excess  of  one  million  dollars. 
(Added  by  L.  1911,  ch.  732  and  amended  by  L.  1915,  ch.  664,  in  effect  May 
20,  1915.) 

§  222.    Accrual  and  payment  of  tax. 

Future  estates  are  to  be  valued  by  deducting  the  value  of  the  precedent  estate, 
determined  by  the  method  and  standard  of  mortality  and  value  employed  by  the 
superintendent  of  insurance,  from  the  value  of  the  property  transferred  at  the 
time  of  the  death  of  the  transferror;  and  where  the  fair  market  value,  at  the  date 
of  the  transferror's  death,  of  the  property  which  will  ultimately  go  to  the  remain- 
derman can  be  ascertained,  the  provisions  of  this  section  of  the  statute,  postponing 
the  payment  of  the  tax  until  the  person  or  corporations  beneficially  entitled  to  the 
property  shall  come  into  actual  possession  thereof,  do  not  apply.  Matter  of  Zbo- 
rowski  (1914),  213  N.  Y.  109. 

§  229.  Appointment  of  appraisers,  stenographers  and  clerks. — The  state 
comptroller  shall  appoint  and  may  at  pleasure  remove  not  to  exceed  six 
persons  in  the  county  of  New  York,  four  persons  in  the  counties  of  Sings, 
and  Bronx,  and  one  person  in  the  counties  of  Albany,  Dutchess,  Erie, 
Monroe,  Nassau,  Niagara,  Oneida,  Onondaga,  Orange,  Queens,  Rensselaer, 
Richmond,  Suffolk,  Chautauqua  and  Westchester,  to  act  as  appraisers 
therein.  The  state  comptroller,  from  time  to  time  and  whenever  in  his 
opinion  it  is  necessary,  may  also  appoint  and  at  pleasure  remove  not  to 
exceed  two  additional  persons  to  act  as  transfer  tax  appraisers  in  the 
county  of  New  York,  to  whom  shall  be  referred  the  appraisal  of  delinquent 
estates  pending  before  the  transfer  tax  appraisers  in  New  York  county, 
where  more  than  eighteen  months  have  elapsed  since  the  death  of  such  de- 
cedents, respectively,  and  also  to  act  as  appraiser  of  other  estates  whenever 
it  shall  appear  to  the  comptroller  that  the  services  of  such  additional  ap- 
praiser is  necessary.  The  appraiser  so  appointed  shall  receive  an  annual 
salary  to  be  fixed  by  the  state  comptroller,  together  with  their  actual  and 
necessary  traveling  expenses  and  witness  fees,  as  hereinafter  provided, 
payable  monthly  by  the  state  comptroller  out  of  any  funds  in  his  hands  or 
custody  on  account  of  transfer  tax.  The  salaries  of  each  of  the  appraisers 
so  appointed  shall  not  exceed  the  following  amounts :  In  New  York  county, 
four  thousand  dollars;  in  Kings  and  Bronx  counties,  four  thousand  dol- 
lars; in  Albany,  Erie,  Queens  and  Westchester  counties,  three  thousand 
dollars;  in  Nassau,  Orange  and  Rensselaer  counties,  two  thousand  dollars; 
in  Monroe,  Oneida  and  Onondaga  counties,  one  thousand  five  hundred 
dollars;  Chautauqua,  twelve  hundred  dollars;  in  Dutchess,  Niagara,  Rich- 
mond and  Suffolk  counties,  one  thousand  dollars.  Each  of  the  said  ap- 
praisers shall  file  with  the  state  comptroller  his  oath  of  office  and  his  official 
bond  in  the  penal  sum  of  not  less  than  one  thousand  dollars,  in  the  dis- 
cretion of  the  state  comptroller,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  appraiser,  which  bond  shall  be  approved  by  the  attor- 
ney-general and  the  state  comptroller.  The  state  comptroller  shall  retain 
out  of  any  funds  in  his  hands  on  account  of  said  tax  the  following  amounts: 
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First,  a  sum  sufficient  to  provide  the  appraisers  of  New  York  county  with 
one  managing  clerk,  at  a  salary  not  to  exceed  four  thousand  dollars  a 
year,  whose  duties  shall  be  prescribed  by  the  state  comptroller,  nine  stenog- 
raphers, three  clerks,  one  examiner  of  values,  and  one  assistant  examiner  of 
values,  whose  salaries  shall  not  exceed  two  thousand  dollars  a  year  each, 
and  one  junior  clerk,  whose  salary  shall  not  exceed  six  hundred  dollars  a 
year ;  the  appraisers  of  Kings  and  Bronx  counties,  with  four  stenographers, 
whose  salaries  shall  not  exceed  two  thousand  dollars  a  year  each,  one  clerk, 
whose  salary  shall  not  exceed  seven  hundred  and  twenty  dollars  a  year; 
one  page,  whose  salary  shall  not  exceed  four  hundred  and  eighty  dollars 
a  year,  and  the  appraiser  of  Erie  county  with  one  clerk,  whose  salary  shall 
not  exceed  fifteen  hundred  dollars  a  year,  and  the  appraiser  of  Westchester 
county  with  one  clerk,  whose  salary  shall  not  exceed  the  sum  of  twelve  hun- 
dred dollars  a  year,  and  the  appraiser  of  Queens  county  with  one  clerk, 
whose  salary  shall  not  exceed  the  sum  of  twelve  hundred  dollars  a  year, 
and  the  appraiser  of  Oneida  county  with  one  stenographer,  whose  salary 
shall  not  exceed  the  sum  of  nine  hundred  dollars  a  year,  such  employees  to 
be  appointed  by  the  state  comptroller.  The  state  comptroller  shall  also 
retain  out  of  any  funds  in  his  hands  on  account  of  said  tax  a  sum  sufficient 
to  provide  each  of  the  additional  transfer  tax  appraisers  in  New  York 
county,  whenever  appointed  as  hereinbefore  provided,  with  a  stenographer, 
whose  salary  shall  not  exceed  the  rate  of  two  thousand  dollars  a  year  each, 
such  employees  to  be  appointed  by  the  state  comptroller.  Second,  a  sum 
to  be  used  in  defraying  the  expenses  for  office  rent,  stationery,  postage, 
process  serving  and  other  similar  expenses  necessarily  incurred  in  the  ap- 
praisal of  estates,  not  exceeding  fifteen  thousand  dollars  a  year  in  New 
York  county  and  five  thousand  dollars  a  year  in  Kings,  and  Bronx  coun- 
ties. (Amended  by  L.  1909,  ch.  283,  L.  1910,  ch.  706,  L.  1911,  ch.  803,  L. 
1912,  ch.  214,  L.  1913,  ch.  366  and  L.  1915,  ch.  383,  in  effect  Apr.  26,  1915.) 

Bemoval  of  appraisers. — Transfer  tax  appraisers  appointed  by  the  State  Comp- 
troller for  the  various  counties  may  be  removed  by  him  at  pleasure.  The  provi- 
sions of  the  Civil  Service  Law  limiting  the  power  of  removal  in  cases  of  exempt 
firemen  or  veterans  do  not  apply.    Opinion  of  Atty.  Genl.,  Jan.  22,  1915. 

§  230.    Proceedings  by  appraiser. 

The  constitutionality  of  this  section  is  not  open  to  discussion  in  a  Surrogate's 
Court.    Matter  of  Whitewright  (1915),  89  Misc.  97,  151  N.  Y.  Supp.  241. 

In  assessing  the  value  of  the  life  estate  upon  which  a  transfer  tax  is  sought  to 
be  imposed  under  this  section,  it  is  the  undiminished  value  of  the  trust  fund  that 
must  be  taken  into  consideration  and  not  the  value  of  the  remainder  as  found  by 
the  transfer  tax  appraiser.  Matter  of  Whitewright  (1915),  89  Misc.  97,  151  N.  Y. 
Supp.  241. 

Taxation  of  contingent  estates  In  remainder. — By  the  statute  relating  to  and 
regulating  transfer  taxes  upon  the  estates  of  decedents  a  tax  is  imposed  on  all 
transfers  immediately  upon  the  death  of  the  transferror  regardless  of  the  fact  that 
particular  transfers  may  be  of  contingent  estates  in  remainder,  which  may  not 
ultimately  be  taxed  at  all.  This  provision  is  not  affected  by  the  change  in  the  defi- 
nition of  the  words  "estate"  and  "property,"  made  by  section  4  of  chapter  706  of 
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the  Laws  of  1910.  The  statute  is  not  open  to  objection  on  constitutional  grounds. 
Matter  of  Zborowski  (1914),  213  N.  Y.  109. 

Notice  of  application  to  assess  a  transfer  tax  should  be  given  to  a  legatee, 
devisee  or  distributee  upon  whose  interest  a  tax  may  be  assessed.  The  statute  does 
not  prescribe  the  manner  in  which  notice  may  be  given  on  an  application  to  assess 
a  transfer  tax.    Matter  of  Whitewright  (1914),  87  Misc.  534. 

Where  personal  service  is  made  either  within  or  without  the  state,  the  require- 
ments of  section  2529  of  the  Code  of  Civil  Procedure  as  to  the  number  of  days 
which  must  elapse  between  the  date  of  service  and  the  return  date  governs;  in 
case  service  is  made  by  mail,  the  time  between  the  mailing  of  the  notice  of  motion 
and  the  return  day  should  be  double  that  required  in  case  of  personal  service. 
Matter  of  Whitewright  (1914),  87  Misc.  634. 

Findings  of  appraiser  and  order  of  Surrogate  thereon;  appeal. — Where  in  a  trans- 
fer tax  proceeding  a  question  is  litigated  before  the  appraiser,  or  when  conflicting 
contentions  are  presented  to  him  for  determination,  his  finding  and  the  order  of 
the  Surrogate's  Court  entered  thereon  constitute  a  determination  on  such  questions 
which  can  only  be  reviewed  by  appeal.  If,  however,  a  question  is  not  litigated 
before  the  appraiser,  or  if  his  finding  is  the  result  of  a  mutual  mistake  of  fact  or  of 
law,  then,  under  section  2481(6)  of  the  Code  of  Civil  Procedure,  the  Surrogate's 
Court  may  vacate  or  modify  its  order  although  no  appeal  was  taken  therefrom. 
Matter  of  Morgan  (1914),  85  Misc.  682,  147  N.  Y.  Supp.  685. 

§  231.    Determination  of  surrogate. 

Jurisdiction  of  surrogate  to  assess  transfer  tax. — The  jurisdiction  of  the  surro- 
gate to  assess  a  transfer  tax  is  derived  from  this  section  which  provides  that  from 
the  report  of  the  appraiser  and  other  proof  the  surrogate  shall  determine  the  cash 
value  of  all  estates  and  the  tax  to  which  the  same  are  liable.  The  surrogate  having 
made  the  assessment  in  accordance  with  the  statute  is  not  authorized  to  determine 
what  the  tax  would  be  upon  the  transpiring  of  certain  events  or  the  happening  of 
certain  contingencies.  A  provision  in  a  proposed  order  for  an  assessment  of  the 
transfer  tax  that  "the  total  amount  of  the  tax  to  which  all  the  said  transfers  would 
be  liable  if  the  interest  in  the  remainder  had  vested  in  possession  on  the  date  of 
the  appraisal  thereof  is"  a  certain  amount,  is  unauthorized  and  will  not  be  included 
in  the  order.    Matter  of  Valentine  (1914),  88  Misc.  397,  150  N.  Y.  Supp.  733. 

§  232.    Appeal  and  other  proceedings. 

Appeal. — A  surrogate  and  a  transfer  tax  appraiser  have  no  jurisdiction  to  tax 
property  that  did  not  pass  to  the  children  of  the  testatrix  by  authority  of  her  will, 
and  a  motion  by  the  executor  to  modify  an  order  of  the  surrogate  entered  on  the 
report  of  the  appraiser  fixing  the  cash  value  of  such  property,  and  the  transfer  tax 
thereon,  should  not  be  denied  on  the  ground  that  the  executor  confessed  jurisdic- 
tion by  presenting  an  affidavit  before. the  appraiser,  or  upon  the  ground  of  laches, 
especially  where  it  appears  that  neither  the  executor  nor  his  attorney  had  notice 
of  the  order  of  the  surrogate  confirming  the  determination  of  the  appraiser  until 
long  after  the  time  to  appeal  therefrom  had  expired.  Matter  of  Morgan  (1914J, 
164  App.  Div.  854,  149  N.  Y.  Supp.  1022,  revg.  85  Misc.  682,  147  N.  Y.  Supp.  685. 

Costs. — Where  a  final  order  assessing  a  transfer  tax  upon  a  trust  fund  which 
came  into  the  possession  of  the  trustees  after  decedent's  death  is  reversed  by  the 
Appellate  Division,  the  only  costs  which  can  be  allowed  to  appellant  are  the  costs 
of  the  appeal,  viz.:  $20  before  argument  and  $40  for  argument,  besides  disburse- 
ments.    Matter  of  Wright  (1915),  89  Misc.  108,  151  N.  Y.  Supp.  378. 

§  253.    Becording  tax;  mortgages. 

Mortgage;  what  constitutes. — A  conveyance  of  lands  to  trustees  for  the  benefit 
of  creditors  of  the  grantor's  deceased  husband,  made  pursuant  to  an  agreement 
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whereby  the  trustees,  endowed  with  a  power  of  sale,  were  to  pay  the  creditors  of 
the  deceased  husband  from  the  proceeds  of  the  sale  after  deducting  expenses,  inter- 
est on  mortgages,  etc.,  the  balance  to  be  returned  to  the  grantor,  does  not  create 
a  mortgage,  there  being  no  agreement  for  a  reconveyance  to  the  grantor,  or  for  a 
defeasance.  Hence,  such  agreement  is  entitled  to  record  without  payment  of  the 
mortgage  recording  tax.  Dryer  v.  Hopper  (1914),  162  App.  Div.  590,  147  N.  Y. 
Supp.  1028. 

The  statute  relating  to  taxation  of  mortgages  does  not  require  a  defeasance 
which  converts  an  otherwise  absolute  grant  into  an  equitable  mortgage  to  be  re- 
corded or  the  mortgage  tax  paid  on  delivery  of  such  defeasance  which  may  be  and 
often  is  executed  and  delivered  long  after  the  execution  of  the  absolute  grant  All 
the  statute  requires  is  the  recording  of  the  defeasance  and  the  payment  of  the 
mortgage  tax  at  any  time  before  the  mortgage  is  sought  to  be  enforced.  Leavitt  v. 
Waldermar  Co.  (1914),  88  Misc.  285,  151  N.  Y.  Supp.  832. 

The  payment  of  the  mortgage  recording  tax  by  a  mortgagor,  under  an  agreement 
with  the  mortgagee  making  such  payment  a  condition  of  the  loan,  does  not  make 
the  mortgage  usurious.  Seamen's  Bank  for  Savings  v.  Fell  (1915),  166  App.  Dlv. 
271,  151  N.  Y.  Supp.  600. 

By  whom  tax  paid. — The  fact  that  section  293  of  the  former  Tax  Law,  as 
amended  by  Laws  of  1906,  chapter  532,  and  Laws  of  1907,  chapter  340,  providing 
for  the  recording  tax,  does  not  prescribe  by  whom  the  same  shall  be  paid,  indicates 
a  legislative  intent  to  leave  it  to  the  parties  themselves  to  determine  by  agreement 
by  whom  such  tax  shall  be  paid.  Seamen's  Bank  for  Savings  v.  Fell  (1915),  166 
App.  Div.  271,  151  N.  Y.  Supp.  600. 

§  255.    Supplemental  mortgages. 

Application. — In  order  that  a  supplemental  mortgage  be  exempt  from  the  pay- 
ment of  a  mortgage  tax  upon  recording  a  statement  under  oath  of  the  facts  on 
which  a  claim  for  exemption  is  based  must  be  filed  with  the  recording  officer  at  the 
time  of  recording  such  mortgage  in  accordance  with  the  provisions  of  this  section. 
Opinion  of  Atty.  Genl.,  June  17,  1914. 

§  260.    Apportionment  by  state  board  of  tax  commissioners. 

The  word  'tangible"  as  used  in  this  section  refers  to  property  which  is  in.  fact 
tangible;  which  may  be  seen,  weighed,  measured  and  estimated  by  the  physical 
senses.  People  ex  rel.  C.  &  B.  Transit  Co.  v.  Byrnes  (1914),  162  App.  Div.  223, 
147  N.  Y.  Supp.  465. 

Mortgage  covering  real  property  in  this  State  and  real  and  personal  property  in 
foreign  State;  method  of  assessing  tax. — Where  a  trust  mortgage,  covering  lands  in 
this  State  together  with  lands  in  a  foreign  State  and  also  personal  property  of 
large  value  in  the  foreign  State,  is  offered  for  record  in  this  State  as  required  by 
the  statute,  the  amount  of  the  mortgage  tax  to  be  paid  in  this  State  should  not  be 
determined  upon  the  ratio  between  the  value  of  the  real  property  in  this  State  and 
the  real  property  In  the  foreign  State,  excluding  the  value  of  the  foreign  personal 
property  covered  by  the  mortgage.  On  the  contrary,  it  should  be  determined  by 
the  ratio  between  the  value  of  the  real  property  in  this  State  and  the  value  of  the 
real  and  personal  property,  taken  together,  situated  in  the  foreign  State.  The 
fact  that  the  statute  states  that  in  assessing  such  tax  the  commissioner  shall  con- 
sider only  the  value  of  "tangible"  property  covered  by  the  mortgage  does  not  mean 
that  the  value  of  personal  property  covered  is  to  be  excluded.  People  ex  rel.  C.  6  B. 
Transit  Co.  v.  Byrnes  (1914),  162  App.  Div.  223,  147  N.  Y.  Supp.  465. 

§  262.    Expenses  of  officers. 

The  expenses  incident  to  the  duty  imposed  upon  recording  officers  which  are 
allowed  in  connection  with  the  collection  of  the  tax  upon  a  mortgage  presented 
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for  record,  are  limited  in  their  scope  by  this  section  to  the  "necessary  expenses 
for  the  purposes"  of  the  article  of  which  it  forms  a  part.  The  word  "necessary" 
may  express  something  indispensable,  or  it  may  be  construed  as  reasonable,  useful 
and  proper,  dependable  upon  the  character  of  its  application.  When  used  with 
reference  to  the  public,  it  should  be  construed  strictly  for  the  benefit  of  the  public 
People  ex  rel.  Frost  v.  Woodbury  (1914),  213  N.  Y.  61. 

Employment  of  counsel. — In  the  absence  of  specific  authority,  the  funds  received 
by  the  recording  officer  cannot  be  ordered  by  the  court  to  be  paid  for  any  purpose, 
except  by  express  authority  of  the  legislature.  Construction  Bhould  not  be  given 
to  this  statute  which  would  admit  of  the  employment  of  counsel  by  a  recording 
officer,  and  thus  empower  him  to  create  a  liability  for  payment  therefor  against 
the  state  and  county,  and  the  funds  owned  by  them  respectively.  People  ex  rel. 
Frost  v.  Woodbury   (1914),  213  N.  Y.  61. 


§  263.  Supervisory  power  of  state  board  of  tax  commissioners  and  state 
comptroller. — The  state  board  of  tax  commissioners  shall  have  general  super- 
visory power  over  all  recording  officers  in  respect  of  the  duties  imposed  by 
this  article  and  they  may  make  such  rules  and  regulations  for  the  govern- 
ment of  recording  officers  in  respect  to  the  matters  provided  for  in  this 
article  as  they  may  deem  proper,  provided  that  such  rules  and  regulations 
shall  not  be  inconsistent  with  this  or  any  other  statute.  Whenever  a  duly 
verified  application  for  a  refund  of  mortgage  taxes,  erroneously  collected 
by  a  recording  officer,  is  made  to  the  state  board  of  tax  commissioners  it 
shall  be  the  duty  of  such  board  to  determine  the  amount  that  has  been  er- 
roneously collected  and  the  said  board  shall  make  an  order  directing  such 
recording  officer  to  refund  the  amount  so  determined  from  mortgage  tax 
moneys  in  his  hands,  or  which  shall  come  to  his  hands,  to  the  party  entitled 
to  receive  it  and  charge  such  amount  back  to  the  tax  district  that  may  have 
been  credited  with  the  same.  Any  tax  paid  under  this  article  through  in- 
advertence or  otherwise  upon  the  recording  of  a  mortgage  which  shall  have 
been  discharged  without  any  advancement  having  been  actually  made  or 
secured  thereunder,  shall  be  deemed  to  have  been  erroneously  collected, 
provided  the  state  board  of  tax  commissioners  shall  determine  such  facts 
after  verified  application  made  as  hereinbefore  provided,  within  ninety  days 
after  such  discharge.  If  any  recording  officer  shall  have  collected  and  paid 
over  to  the  treasurer  of  any  county,  a  tax  paid  upon  a  mortgage  which 
under  the  provisions  of  section  two  hundred  and  sixty  of  this  chapter  is  to 
be  apportioned  by  the  state  board  of  tax  commissioners  between  several 
counties  before  such  apportionment  has  been  made,  or  if  any  recording 
officer  shall  have  paid  over  to  such  treasurer  more  money  than  required  on 
account  of  mortgage  taxes  such  recording  officer  shall  make  a  report  to  the 
state  board  of  tax  commissioners  in  the  form  of  a  verified  statement  of  facts 
and  said  board  shall  determine  the  method  of  adjustment  and  issue  its 
order  accordingly.  The  state  comptroller  shall  have  general  supervisory 
power  over  all  county  treasurers  and  the  chamberlain  of  the  city  of  New 
York  in  respect  to  the  duties  imposed  upon  them  by  this  article,  and  may 
make  such  rules  and  regulations,  not  inconsistent  with  this  or  any  other 
statute,  for  the  government  of  said  county  treasurers  and  chamberlain  as 
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he  deems  necessary  and  appropriate  to  secure  a  due  accounting  for  all 
taxes  and  moneys  collected  or  received  pursuant  to  any  provision  of  this 
article.  All  recording  officers  and  county  treasurers  and  the  chamberlain 
of  the  city  of  New  York,  shall  furnish  such  bond,  conditioned  for  the  faith- 
ful and  diligent  discharge  of  the  duties  required  of  them  respectively  by 
this  article,  to  the  people  of  the  state,  within  such  time,  with  such  sureties 
and  in  such  penal  amount,  not  exceeding  twenty-five  thousand  dollars,  as 
the  state  comptroller  may  prescribe.  The  provisions  of  this  section  shall 
cover  all  transactions  subsequent  to  July  first,  nineteen  hundred  and  five. 
(Amended  by  L.  1914,  ch.  398,  and  L.  1915,  ch.  447,  in  effect  Apr.  28, 1915.) 

Chapter  398  of  the  Lawi  of  1914  giving  the  State  Board  of  Tax  Commissioners 
power  to  refund  mortgage  taxes  erroneously  collected  is  retrospective  in  its  oper- 
ation and  is  applicable  to  all  mortgage  taxes  erroneously  collected  since  July  1, 
1905.    Rept.  of  Atty.  Genl.,  July  28,  1914. 

§  266.    Enforcement;  procedure. 

Enforcement  of  lien  of  tax. — The  Supreme  Court  has  jurisdiction  of  an  action 
to  enforce  payment  of  a  mortgage  tax  which  by  the  statute  is  made  a  lien  on  the 
mortgage.  A  claim  that  the  lien  of  the  mortgage  has  been  discharged,  and  that 
there  has  been  an  election  of  remedies  because  of  the  fact  that  the  state  has  already 
brought  an  action  against  the  register  of  the  county  to  recover  the  amount  of  taxes 
sued  for,  cannot  avail  on  demurrer  to  the  complaint,  as  such  fact  not  appearing  on 
the  face  of  the  complaint  must  be  set  up  in  an  answer.  People  v.  Park  Row  Realty 
Co.  (1914),  88  Misc.  264,  151  N.  Y.  Supp.  804. 

§  270.    Amount  of  tax ;  transfers  of  stock. 

The  transfer  of  a  certificate  of  subscription  to  additional  corporate  stock  to  be 
paid  for  in  installments,  and  subject  to  forfeiture  for  non-payment,  upon  the  pay- 
ment of  all  of  which  the  certificate  of  stock  is  to  be  issued,  and  under  which  the 
holder  receives  interest  upon  the  moneys  actually  paid,  but  is  not  entitled  to  vote 
as  a  stockholder  or  participate  in  dividends,  is  not  a  transfer  of  stock  taxable 
under  this  section.  Sohmer  v.  Hebden  (1915),  165  App.  Div.  853,  161  N.  Y. 
Supp.  346. 

Certificates  of  beneficial  interest  in  stock  held  by  trust  company. — All  the  stock, 
common  and  preferred,  of  a  domestic  corporation  organized  to  continue  the  business 
of  claimant,  a  copartnership,  was  issued  to  it  in  exchange  for  its  business  and 
assets.  The  common  stock  was  issued  in  one  certificate,  and  the  firm  upon  a  sale 
of  certain  shares  thereof  subject  to  certain  rights  of  repurchase  issued  receipts  for 
the  purchase  price  which  provided  for  the  issuance  of  trustees'  certificates  to  the 
holders.  Thereafter  and  with  the  consent  of  the  purchasers  of  the  shares  already 
sold,  the  legal  title  to  all  the  common  stock  was  vested  in  a  trust  company  under 
an  agreement  by  which  it  was  required  immediately  to  issue  to  said  purchasers 
and  to  the  firm,  as  owner  of  the  remaining  shares,  certificates  of  interest,  all  bene- 
ficial ownership  of  said  shares,  including  the  right  to  vote  thereon,  being  reserved 
to  the  holders  of  the  certificates  of  interest  The  firm  surrendered  the  certificate 
of  the  common  stock  to  the  corporation  and  a  new  certificate  was  issued  to  the  trust 
company  which  forthwith  issued  certificates  of  interest  back  to  the  owners.  It  was 
held  that  the  transfer  of  the  certificate  was  taxable  under  thiB  section.  Bonbright 
ft  Co.  v.  State  (1915),  165  App.  Div.  640,  151  N.  Y.  Supp.  35. 

Transfer  to  substituted  trustee  under  a  will. — Where  one  or  more  or  all  of  the 
trustees  named  in  a  will  and  who,  as  such,  hold  title  to  stock,  either  die  or  resign 
and  a  successor  is  appointed  in  accordance  with  the  provisions  of  the  will,  the 
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title  to  the  trust  property,  including  the  said  stock,  pasBes  to  and  vests  in  the  sub- 
stituted trustee,  alone  or  jointly  with  his  cotrustee,  if  any,  not  by  virtue  of  any 
sale  or  transfer  within  the  meaning  of  section  270  of  the  Tax  Law,  but  by  oper- 
ation of  law,  and  bo  no  transfer  tax  is  payable.  The  certificate  of  stock  transfers 
nothing  to  the  substituted  trustee  but  is  merely  evidence  of  the  right  and  title 
thus  acquired;  and  the  surrender  of  the  old  and  issuance  of  the  new  certificate  in 
the  names  of  the  new  trustees  or  substituted  trustee  does  not  alter  the  legal  effect 
of  the  transaction  or  require  the  payment  of  a  tax.  Rept.  of  Atty.  Genl.,  Sept  30, 
1914. 

§  278.    Effect  of  failure  to  pay  tax. 

Application. — The  provision  of  this  Bection,  that  the  transfer  of  stock  upon 
which  the  tax  has  not  been  paid  cannot  be  made  the  basis  of  an  action,  is  no  de- 
fense where  the  stock  has  not  been  actually  transferred,  and  the  action  is  not  to 
recover  the  purchase  price  but  to  recover  damages  for  a  breach  of  the  contract 
Wyllys  Co.  v.  Nixon  (1914),  165  App.  Div.  373,  150  N.  Y.  Supp.  944. 

§  296.  Eefund  of  tax  paid  upon  illegal,  erroneous  or  unequal  assessment. — 
Subd.  2  amended  by  L.  1915,  ch.  470,  in,  effect  Apr.  30,  1915,  as  follows: 

2.  When  a  tax,  or  any  part  thereof  upon  such  illegal,  erroneous  or 
unequal  assessment  shall  have  been  levied  by  the  proper  officers  of  any  city 
or  village,  solely  for  the  benefit  and  purposes  of  such  city  or  village,  then  the 
common  council  or  other  auditing  officer  or  officers  of  such  city  or  village 
shall  immediately  after  such  correction  audit  and  allow,  to  the  petitioner 
or  other  person  who  shall  have  paid  such  tax,  or  the  part  thereof  levied 
solely  for  the  benefit  and  purposes  of  such  city  or  village,  and  include  in 
the  tax  levy  of  such  city  or  village  in  which  the  property  is  situated  made 
next  after  the  entry  of  such  order  and  cause  to  be  paid  to  such  petitioner 
or  other  person  paying  such  tax,  or  the  part  thereof  levied  solely  for  the 
benefit  and  purposes  of  such  city  or  village,  the  amount  paid  by  him  in 
excess  of  what  the  tax  or  the  part  thereof  levied  solely  for  the  benefit  and 
purposes  of  such  city  or  village,  would  have  been  if  the  assessment  had 
been  as  ordered,  adjudged  or  determined  by  such  order  of  the  court  to- 
gether with  interest  thereon  from  the  date  of  the  payment. 

§  330.  Definitions. — The  words  " secured  debts,"  as  used  in  this  article, 
shall  include: 

(1).  Any  bond,  note  or  debt  secured  by  mortgage  of  real  property 
situated  wholly  without  the  state  of  New  York; 

(2).  such  proportion  of  a  bond,  note  or  debt,  including  a  bond,  note  or 
printed  obligation  forming  part  of  a  series  of  similar  bonds,  notes  or  obliga- 
tions, secured  by  mortgage  or  deed  of  trust  recorded  in  the  state  of  New 
York  of  property  or  properties  situated  partly  within  and  partly  without 
the  state  of  New  York  as  the  value  of  that  part  of  the  mortgaged  property 
or  properties  situated  without  the  state  of  New  York  shall  bear  to  the  value 
of  the  entire  mortgaged  property  or  properties ; 

(3).  any  and  all  bonds,  notes  or  written  or  printed  obligations,  forming 
part  of  a  series  of  similar  bonds,  notes  or  obligations,  the  payment  of  which 
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is  secured  by  a  mortgage  or  deed  of  trust  of  real  or  personal  property,  or 
both,  which  mortgage  or  deed  of  trust  is  recorded  in  some  place  outside  of 
the  state  of  New  York  and  not  recorded  in  the  state  of  New  York ; 

(4).  any  and  all  bonds,  notes  or  written  or  printed  obligations,  forming 
part  of  a  series  of  similar  bonds,  notes  or  obligations,  which  are  secured  by 
the  deposit  of  any  valuable  securities,  as  collateral  security  for  the  pay- 
ment of  such  bonds,  notes  or  obligations,  under  a  deed  of  trust  or  collateral 
agreement  held  by  a  trustee ; 

(5).  any  bonds,  debentures  or  notes,  forming  part  of  a  series  of  similar 
bonds,  debentures  or  notes,  which  by  their  terms  are  not  payable  within 
one  year  from  their  date  of  issue,  and  the  payment  of  which  is  not  secured 
by  the  deposit  or  pledge  of  any  collateral  security.  The  term  "secured 
debts"  as  used  in  this  article  shall  not  include  securities  held  as  collateral 
to  secure  the  payment  of  bonds  taxable  under  this  article  or  under  article 
eleven  of  this  chapter.  (Added  by  L.  1911,  ch.  802,  and  amended  by  L. 
1915,  ch.  465,  in  effect  Apr.  30,  1915.) 

§  331.  Payment  of  tax  on  secured  debt. — After  the  first  day  of  May, 
nineteen  hundred  and  fifteen,  and  before  the  first  day  of  November,  nine- 
teen hundred  and  fifteen,  any  person  may  take  or  send  to  the  office  of  the 
comptroller  of  this  state  any  secured  debt  or  a  description  of  the  same,  and 
may  pay  to  the  state  a  tax  of  three-quarters  of  one  per  centum  on  the  face 
value  thereof,  under  such  regulations  as  the  comptroller  may  prescribe,  and 
the  comptroller  shall  thereupon  make  an  indorsement  upon  said  secured 
debt  or  shall  give  a  receipt  for  the  tax  thereon,  describing  said  secured  debt 
and  certifying  that  the  same  is  exempt  from  taxation  as  provided  in  this 
section,  which  indorsement  or  receipt  shall  be  duly  signed,  and  dated  as  of 
the  date  of  the  payment  of  such  tax,  by  the  comptroller  or  his  duly  author- 
ized representative.  The  comptroller  shall  keep  a  record  of  such  indorse- 
ments and  receipts  with  a  description  of  such  secured  debt,  together  with 
the  name  and  address  of  the  person  presenting  the  same  and  the  date  of 
registration.  All  secured  debts  so  indorsed  or  described  in  such  receipt 
shall  thereafter  be  exempt  from  all  taxation  in  the  state  or  any  of  the  mu- 
nicipalities or  local  divisions  of  the  state  except  as  provided  in  sections 
twenty-four,  one  hundred  and  eighty-seven,  one  hundred  and  eighty-eight, 
one  hundred  and  eighty-nine  of  this  chapter,  and  in  articles  ten  and  twelve 
of  this  chapter,  for  the  period  of  five  years  from  the  payment  of  such  tax. 
(Added  by  L.  1911,  ch.  802,  and  amended  by  L.  1915,  ch.  169,  in  effect  Apr. 
1, 1915  md  L.  1915,  ch.  465,  in  effect  Apr.  30,  1915.) 

The  amendment  made  by  L.  1915,  ch.  109  suspended  the  operation  of  the  law 
from  Apr.  1,  1915,  to  May  1,  1915. 

§  338.  Exemption  where  tax  has  been  paid  on  secured  debts  before  May 
first,  nineteen  hundred  and  fifteen. — If  a  tax  shall  have  been  paid  upon  a 
secured  debt  pursuant  to  article  fifteen  of  the  tax  law  prior  to  May  first, 
nineteen  hundred  and  fifteen,  such  secured  debt  shall  be  exempt  from  tax- 
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ation  hereunder  and  from  all  taxation  in  the  state  or  any  of  the  munici- 
palities or  local  divisions  of  the  state  except  as  provided  in  sections  twenty- 
four,  one  hundred  and  eighty-seven,  one  hundred  and  eighty-eight,  one 
hundred  and  eighty-nine  of  this  chapter  and  in  articles  ten  and  twelve  of 
this  chapter.     (Added  by  L.  1915,  ch.  465,  in  effect  Apr.  30, 1915.) 

§  339.  Apportionment  of  value  of  secured  debt  secured  by  mortgage  of 
property  situated  partly  within  and  partly  without  the  state. — If  a  bond, 
note  or  debt  be  secured  by  mortgage  or  deed  of  trust  recorded  in  the  state 
of  New  York  of  property  or  properties,  situated  partly  within  and  partly 
without  the  state  of  New  York,  and  a  proportion  of  such  bond,  note  or  debt 
constitutes  a  secured  debt  as  provided  by  section  three  hundred  and  thirty, 
the  holder  of  such  secured  debt  may  apply  to  the  state  tax  commission  for 
a  determination  of  the  proportion  of  such  bond,  note  or  debt  which  is 
taxable  as  a  secured  debt  under  this  article,  and  the  state  tax  commission 
shall,  as  soon  as  practicable  thereafter,  furnish  to  such  applicant  a  deter- 
mination upon  which  the  tax  imposed  by  this  article  on  such  secured  debt 
shall  be  based,  which  determination  shall  be  in  the  manner  provided  for  in 
section  two  hundred  and  sixty  of  this  chapter  made  in  respect  of  the  ap- 
portionment of  the  value  of  such  mortgaged  property  in  connection  with 
the  recording  within  the  state  of  New  York  of  the  mortgage  or  other  in- 
denture by  which  such  secured  debt  may  be  secured.  (Added  by  L.  1915, 
ch.  465,  in  effect  Apr.  30,  1915.) 
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(L.  1909,  ch.  99.) 

§  15.  Means  of  egress. — Every  tenement  house  hereafter  erected,  both 
fireproof  and  nonfireproof,  exceeding  two  stories  in  height  shall  have  at 
least  two  independent  ways  of  egress  which  shall  extend  from  the  ground 
floor  to  the  roof,  and  shall  be  located  remote  from  each  other,  and  shall 
be  separated  from  each  other  by  walls.  One  of  such  ways  of  egress  shall  be 
a  flight  of  stairs  constructed  and  arranged  as  provided  in  sections  eighteen 
to  twenty-two  inclusive  of  this  chapter.  The  other  way  of  egress  shall  be 
directly  accessible  at  each  story  to  each  apartment  without  having  to  pass 
through  the  first  way  of  egress.  Such  other  way  of  egress  may  be  any 
one  of  the  following,  as  the  owner  may  elect: 

1.  A  system  of  outside  fire  escapes  constructed  and  arranged  as  pro- 
vided in  section  sixteen  of  this  chapter. 

2.  An  additional  flight  of  stairs,  either  inside  or  outside,  constructed  and 
arranged  as  provided  in  sections  eighteen  to  twenty-two  inclusive  of  this 
chapter. 

3.  A  fire  tower  constructed  and  arranged  as  provided  in  section  twenty- 
two-a  of  this  chapter.  (Added  by  L.  1913,  ch.  551,  and  amended  by  L. 
1915,  ch.  189,  in  effect  Apr.  3,  1915.) 

§  16.  Fire  escapes. — Subd.  2  amended  by  L.  1915,  ch.  189,  in  effect  Apr. 
3,  1915,  as  follows: 

2.  Every  nonfireproof  tenement  house  exceeding  two  stories  in  height 
erected  prior  to  April  eighteenth,  nineteen  hundred  and  twelve,  shall  be 
provided  either  with  fireproof  outside  stairways,  or  with  fire  escapes  directly 
accessible  to  each  apartment  without  passing  through  a  public  hallway. 
The  owner  of  every  tenement  house  shall  keep  all  the  fire  escapes  thereon  in 
good  order  and  repair,  and  whenever  rusty  shall  have  them  properly 
painted  with  two  coats  of  good  paint.  No  person  shall  at  any  time  place 
any  incumbrance  of  any  kind  before  or  upon  any  such  fire  escape. 

§  18.  Stairs  and  public  halls. — In  every  tenement  house  hereafter  erected 
all  stair  halls  shall  extend  from  the  entrance  floor  to  the  roof,  and  the  stairs 
and  public  halls  therein  shall  each  be  at  least  three  feet  wide  in  the  clear. 
Each  apartment  shall  be  directly  accessible  at  each  story  to  such  stairs  and 
public  halls,  and  every  story  of  such  apartment  shall  be  so  accessible  to 
such  stairs  and  public  halls  or  to  a  tower  fire-escape  or  stairway  as  pro- 
vided in  section  twenty-two-a  of  this  chapter.  In  every  tenement  house 
hereafter  erected  all  stairs  and  stair  halls  shall  be  completely  separated 
from  every  other  stairs  and  from  each  elevator,  by  brick  walls  or  partitions 
of  terra  cotta  blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks 
not  less  than  four  inches  thick  which  shall  have  successfully  withstood  a 
three  hours  standard  fire  test  and  shall  be  approved  by  the  department 
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charged  with  the  enforcement  of  this  chapter,  and  with  fireproof  self-clos- 
ing doors  at  all  openings.  (Amended  by  L.  1912,  ch.  454  and  L.  1915, 
ch.  204,  in  effect  Apr.  5,  1915.) 

§  22-a.  Tower  fire-escapes. — In  a  fireproof  tenement  house  hereafter 
erected  in  which  one  or  more  power  passenger  elevators  are  provided  and 
operated,  tower  fire-escapes  or  stairways  which  are  supplemental  to  the 
stairways  required  by  law,  may  be  built  and  need  not  comply  with  the  pro- 
visions of  sections  twenty,  sixty-six,  sixty-seven  and  sixty-eight  of  this 
chapter.  Such  tower  fire-escapes  or  stairways  shall  be  shut  off  from  all 
other  parts  of  the  building  by  brick  walls  or  by  partitions  of  terra  cotta 
blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks  not  less  than 
four  inches  thick  which  shall  have  successfully  withstood  a  three  hours 
standard  fire  test  and  shall  be  approved  by  the  department  charged  with 
the  enforcement  of  this  chapter,  and  with  fireproof  self-closing  dtiors  at  all 
openings,  and  shall  be  constructed  in  accordance  with  such  supplementary 
regulations  as  may  be  adopted  by  the  department  charged  with  the  en- 
forcement of  this  chapter.  Such  tower  fire-escapes  or  stairways  shall  not 
be  designed  for  or  used  as  service  stairs;  they  shall  be  kept  adequately 
lighted  at  all  times  and  free  from  incumbrance.  (Added  by  L.  1912,  ch. 
454  cmd  amended  by  L.  1915,  ch.  204,  in  effect  Apr.  5,  1915.) 

§  23.  Entrance  halls. — Every  entrance  hall  in  a  tenement  house  here- 
after erected  shall  be  at  least  three  feet  six  inches  wide  in  the  clear,  from 
the  entrance  up  to  and  including  the  stair  inclosure,  and  beyond  this  point 
at  least  three  feet  wide  in  the  clear,  and  shall  comply  with  all  the  condi- 
tions of  the  preceding  sections  of  this  article  as  to  the  construction  of  stair 
halls,  except  that  in  a  fireproof  tenement  house  hereafter  erected  it  may  be 
inclosed  with  terra  cotta  blocks  not  less  than  four  inches  thick,  or  hollow 
cement  blocks  not  less  than  four  inches  thick  which  shall  have  successfully 
withstood  a  three  hours  standard  fire  test  and  shall  be  approved  by  the 
department  charged  with  the  enforcement  of  this  chapter,  and  angle  iron 
construction,  instead  of  brick  walls.  If  such  entrance  hall  is  the  only  en- 
trance to  more  than  one  flight  of  stairs,  that  portion  of  said  hall  between 
the  entrance  and  the  first  flight  of  stairs  shall  be  increased  one-half  in 
width  in  every  part  for  each  such  additional  flight  of  stairs.  In  every  tene- 
ment house  hereafter  erected,  access  shall  be  had  from  the  street  to  the 
yard,  either  in  a  direct  line  or  through  a  court.  (Amended  by  L.  1915,  ch. 
204,  in  effect  Apr.  15,  1915.) 

§  66-a.  Elevator-vestibules. — In  a  fireproof  tenement  house  hereafter 
erected  in  which  one  or  more  power  passenger  elevators  are  provided  and 
operated,  elevator-vestibules  not  less  than  five  feet  in  minimum  dimension 
and  not  exceeding  in  any  dimension  twice  the  width  of  the  elevator  shafts 
which  they  serve,  will  be  permitted  without  a  window  to  the  outer  air  as 
required  by  sections  sixty-six  and  sixty-seven,  provided  such  elevator- 
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vestibules  are  completely  shut  off  by  brick  walls  or  partitions  of  terra  cotta 
blocks  not  less  than  four  inches  thick,  or  hollow  cement  blocks  not  less 
than  four  inches  thick  which  shall  have  successfully  withstood  a  three  hours 
standard  fire  test  and  shall  be  approved  by  the  department  charged  with 
the  enforcement  of  this  chapter,  from  the  public  halls  and  stairs  and  from 
all  other  parts  of  the  said  house,  and  with  fireproof  self-closing  doors  at 
all  openings  except  elevators;  and  provided  further  that  such  elevator- 
vestibules  are  ventilated  to  the  outer  air  by  means  of  vent-flues  not  less  than 
twelve  inches  by  twelve  inches  in  size ;  and  also  provided  that  such  elevator- 
vestibules  are  equipped  with  wires,  pipes  and  fixtures  for  both  gas  and 
electric  lighting,  and  are  kept  properly  lighted  by  electric  light.  (Added 
by  L.  1912,  ch.  454  and  amended  by  L.  1915,  ch.  204,  in  effect  Apr.  5, 1915.) 

§  109.    Prohibited  uses. 

Liability  of  owner  of  tenement  house  for  use  thereof  by  tenants  for  purposes  of 
prostitution. — Sections  109  and  124  of  the  Tenement  House  Law,  construed  with 
sections  150,  153  and  154  and  the  amendments  thereto  by  chapter  598  of  the  Laws 
of  1913,  indicate  that  the  Legislature  did  not  intend  to  inflict  a  penalty  upon  the 
owner  of  a  tenement  house  because  the  same  had  been  used  by  the  tenants  in 
violation  of  the  law  for  the  purpose  of  prostitution  where  such  violation  was 
without  his  knowledge  or  permission.  Sections  153  and  154  of  the  Tenement  House 
Law  apply  to  a  proceeding  to  recover  a  penalty  for  a  violation  of  section  109,  and 
require  some  evidence  of  the  permission  of  the  owner  before  subjecting  him  to  the 
penalty  prescribed.  Hence,  where  in  an  action  brought  to  recover  a  penalty  under 
sections  109  and  124  of  said  act  against  the  owner  of  a  tenement  house  for  a  vio- 
lation of  the  act,  in  that  certain  tenants  had  used  their  apartments  for  the  purpose 
of  prostitution,  it  appears  that  two  of  said  tenantB  had  been  convicted  for  this 
offense  but  evicted  by  the  owner  as  soon  as  she  received  notice  thereof,  and  that 
she  had  no  other  knowledge  of  any  improper  use  of  the  apartments,  the  complaint 
should  be  dismissed.  Tenement  House  Department  v.  McDevitt  (1914),  165  App. 
Div.  367,  150  N.  Y.  Supp.  583. 

The  landlord  of  a  tenement  house  in  the  city  of  New  York  cannot  lawfully  be 
held  responsible  merely  because  one  or  more  acts  of  prostitution  have  been  com- 
mitted by  a  tenant  or  other  person  on  the  premises.  Tenement  House  Depart- 
ment v.  McDevitt  (1914),  85  Misc.  429,  147  N.  Y.  Supp.  941,  affd.  165  App.  Div.  367, 
150  N.  Y.  Supp.  583. 

Validity  of  restriction. — The  statute,  which  provides  that  no  tenement  house  or 
any  part  thereof  shall  be  used  for  the  purpose  of  prostitution,  and  in  case  of  a 
violation  of  said  Btatute  subjecting  the  owner  to  a  civil  penalty,  is  a  valid  exercise 
of  the  police  power  so  far  as  it  regulates  generally  the  use  and  construction  of 
tenement  houses;  in  order,  however,  to  charge  a  person  with  responsibility  for  the 
mere  commission  of  an  act  by  another,  not  his  agent,  it  must  be  within  reasonable 
possibility  that  he  could  have  prevented  the  same.  Tenement  House  Department  v. 
McDevitt  (1914),  85  Misc.  429,  147  N.  Y.  Supp.  941,  affd.  165  App.  Div.  367,  150 
N.  Y.  Supp.  583. 

§  150.    Vagrancy. — A  person  who : 

1.  Solicits  another  to  enter  a  house  of  prostitution  or  a  room  in  a  tene- 
ment house  or  any  part  thereof  for  the  purpose  of  prostitution;  or, 

2.  Indecently  exposes  the  private  person  for  the  purpose  of  prostitution 
or  other  indecency ;  or, 
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3.  Commits  prostitution  in  a  tenement  house  or  any  part  thereof;  or, 

4.  Knowingly  resides  in  a  house  of  prostitution,  or  assignation  or  ill- 
fame  of  any  description  in  a  tenement  house ;  or 

5.  Keeps  or  maintains  a  house  of  prostitution,  assignation  or  ill-fame  of 
any  description  in  a  tenement  house,  shall  be  deemed  to  be  a  vagrant,  and 
upon  conviction  thereof  shall  be  committed  to  the  county  jail  for  a  term  not 
exceedings  six  months  from  the  date  of  commitment,  or,  if  the  person  con- 
victed is  a  female  she  may  be  placed  upon  probation  except  in  the  following 
cases:  (a)  when  the  offense  was  that  of  keeping  or  maintaining  a  house  of 
prostitution,  assignation  or  ill-fame  in  a  tenement  house,  or  (b)  when  the 
female  has  been  convicted  previously  of  any  offense  or  crime.  The  pro- 
cedure in  such  case  shall  be  the  same  as  that  provided  by  law  for  other  cases 
of  vagrancy.  (Amended  by  L.  1913,  ch.  598,  and  L.  1915,  ch.  286,  in  effect 
Apr.  14,  1915.) 

Evidence  of  pood  reputation  of  defendants. — Where  in  a  city  Magistrate's  Court 
one  defendant  was  charged  with  vagrancy  in  that  she  knowingly  and  wilfully  so- 
licited a  police  officer  for  the  purpose  of  prostitution  in  a  tenement  house  in  vio- 
lation of  thiB  section,  as  amended  in  1913,  and  the  other  defendant  was  charged 
with  vagrancy  in  that  she  occupied  and  maintained  a  house  of  prostitution  in 
violation  of  the  same  statute,  the  refusal  of  the  magistrate  to  hear'  witnesses 
present  in  court  who  were  ready  to  testify  as  to  the  good  reputation  of  defendants 
is  prejudicial  error  calling  for  the  reversal  of  a  judgment  of  conviction.  People  v. 
Comry  (1915),  89  Misc.  258. 

§  154.    Rules  of  evidence. 

Presumption  as  to  knowledge  of  owner. — The  provision  of  this  section  that  in  an 
action  to  recover  the  penalty  prescribed  for  a  violation  of  any  of  its  provisions 
relating  to  prostitution,  proof  of  the  ill-repute  or  common  fame  of  the  premises, 
or  of  the  inmates  thereof,  or  of  those  resorting  thereto,  shall  constitute  presump- 
tive evidence,  and  that  it  will  be  presumed  that  such  use  was  with  the  permission 
of  the  owner,  agent  and  lessee  lends  color  to  the  notion  that  the  legislature  had  in, 
mind  that  the  owner  should  not  be  chargeable  generally  under  the  statute  without 
knowledge  or  notice.  Tenement  House  Department  v.  McDevitt  (1914),  85  Misc. 
429,  147  N.  Y.  Supp.  941,  affd.  165  App.  Dlv.  367,  150  N.  Y.  Supp.  583. 
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(L.  1909.  ch.  63.) 

§  85.  Compensation  of  town  officers. — Subd.  1,  as  amended  by  L.  1909, 
ch.  49,  and  L.  1915,  ch.  73,  amended  by  L.  1915,  ch.  452,  in  effect  Apr.  28, 
1915,  as  follows: 

1.  a.  The  supervisor,  except  when  attending  the  board  of  supervisors, 
town  clerk,  assessors,  justices  of  the  peace  and  overseers  of  the  poor,  each, 
two  dollars  per  day,  unless  a  different  rate  be  fixed  by  or  pursuant  to  this 
section ; 

b.  The  board  of  supervisors  of  any  county  may,  by  resolution,  fix  the 
compensation  of  any  of  such  officers  in  the  towns  of  such  county  at  the  rate 
of  more  than  two  but  not  more  than  four  dollars  per  day,  notwithstanding 
any  provision  of  this  section  fixing  or  authorizing  the  fixing  of  a  different 
per  diem  rate; 

c.  The  town  board  of  any  town  may,  by  resolution,  fix  the  compensation 
of  the  assessors  in  such  town  at  more  than  two  but  not  more  than  three 
dollars  per  day  each; 

d.  Assessors  in  the  county  of  Monroe  shall  receive  compensation  at  the 
rate  of  not  less  than  three  dollars  nor  more  than  five  dollars  per  day  each 
to  be  fixed  by  the  town  board ; 

e.  Assessors  in  the  county  of  Nassau  shall  receive  compensation  at  the 
rate  of  three  dollars  per  day  each ; 

f .  The  town  board  of  any  town  in  which  the  assessed  valuation  of  real 
estate  is  over  twenty  million  dollars  may,  by  resolution,  determine  that  the 
assessors  thereof  shall  each  receive  an  annual  salary  of  not  more  than  one 
thousand  dollars  in  lieu  of  per  diem  compensation ; 

g.  The  town  board  of  any  town  in  the  county  of  Nassau  having  a  popu- 
lation, as  appears  by  the  last  federal  census,  of  seventeen  thousand  inhabi- 
tants or  more,  may  fix  the  annual  compensation  for  assessors  of  such  town, 
at  not  more  than  twelve  hundred  dollars  each,  and  provide  for  the  payment 
of  such  compensation  in  quarterly  installments; 

h.  The  town  board  of  any  town  in  which  the  assessed  valuation  of  tax- 
able real  and  personal  property  is  ten  million  dollars  or  more  may  deter- 
mine by  resolution  that  the  overseers  of  the  poor  in  such  town  shall  receive 
an  annual  salary,  to  be  fixed  by  such  resolution,  not  exceeding  one  thousand 
dollars,  in  lieu  of  the  per  diem  compensation  provided  by  this  section ; 

i.  The  town  board  of  any  town  in  a  county  adjoining  a  city  of  the  first 
class  may  by  resolution  fix  the  compensation  of  the  persons  appointed  and 
serving  as  inspectors  of  election  at  a  sum  not  exceeding  twelve  dollars  for 
the  hours  fixed  by  law  for  each  day  of  registration,  and  of  revision  of  regis- 
tration for  a  special  election,  and  six  dollars  for  the  count  and  return  of 
the  votes,  said  claims  to  be  allowed  and  paid  in  the  same  manner  as  other 
town  charges  are  allowed  and  paid.    Ballot  clerks  shall  receive  the  same 
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compensation  for  their  attendance  at  an  election  as  inspectors  of  election 
for  the  election  and  be  paid  in  like  manner.  Poll  clerks  shall  receive  the 
same  compensation  for  their  attendance  at  an  election  and  canvass  of  the 
votes  as  inspectors  of  election  and  be  paid  in  like  manner. 

The  compensation  of  a  town  officer  now  fixed  pursuant  to  this  section  shall 
continue  as  so  fixed  until  changed  pursuant  to  this  section  as  amended.  If 
the  compensation  of  a  town  officer  be  fixed  by  or  pursuant  to  statute  on  a 
per  diem  basis,  he  shall  not  be  entitled  to  receive  more  than  one  day's  com- 
pensation on  account  of  services  performed  on  the  same  calendar  day. 
(Subd.  amended  by  L.  1909,  ch.  491,  L.  1915,  chs.  73  and  452,  in  effect  Apr. 
28,  1915.) 

Eight  of  town  oAcer  to  employ  assistant  at  expense  of  the  town. — A  town  officer 
has  no  right  to  employ  an  assistant  at  the  expense  of  the  town  to  do  any  part  of 
the  work  which  devolves  upon  him  by  virtue  of  his  office  and  for  which  he  is  com- 
pensated as  such  town  officer;  nor  has  the  town  board  a  right  to  employ  any  person 
at  the  expense  of  the  town  to  do  the  work  of  any  town  officer.  Daly  v.  Haight 
(1914),  87  Misc.  425,  149  N.  Y.  Supp.  940. 

§  87-a.  Payment  of  salaries  monthly. — If,  by  or  in  pursuance  of  law,  a 
town  officer  is  entitled  to  receive  an  annual  salary,  the  supervisor  of  such 
town  may,  notwithstanding  the  provisions  of  any  such  law  as  to  the  time  for 
payment  of  such  salary,  or  the  audit  or  allowance  thereof,  pay  to  such  officer 
monthly  the  proportion  of  such  salary  to  which  he  shall  be  entitled  out  of 
any  moneys  of  the  town  in  his  hands  not  needed  for  other  purposes,  and  re- 
ceipts therefor  shall  be  presented  by  the  supervisor  to  the  board  of  town 
auditors,  if  any,  and  otherwise  to  the  town  board,  which  receipts  if  found 
to  be  correct  shall  be  audited  and  allowed  at  the  amount  thereof.  {Added 
by  L.  1915,  ch.  12,  in  effect  Feb.  26,  1915.) 

§  107-a.    Salary  of  justices  of  the  peace  in  lieu  of  fees  in  criminal  cases. — 

The  town  board  of  any  town  containing  a  population  of  twenty  thousand  or 
more  according  to  the  last  preceding  federal  census  may,  in  its  discretion, 
by  resolution,  provide  that  the  justices  of  the  peace  in  such  town  shall  from 
the  date  of  the  adoption  of  such  resolution  receive  an  annual  salary  as  fixed 
therein,  not  exceeding  the  sum  of  fifteen  hundred  dollars,  for  all  services 
rendered  by  them  in  criminal  actions  or  proceedings  had  before  them  as 
such  justices  of  the  peace  in  which  a  charge  would  otherwise  be  made 
against  the  town  or  county.  Such  annual  salary  shall  be  in  lieu  of  all 
charges  and  fees  under  section  seven  hundred  and  forty-a  of  the  code  of 
criminal  procedure  or  any  other  statute,  which  would  otherwise  be  charge- 
able against  the  town  or  county  for  services  in  criminal  actions  or  proceed- 
ings. The  amount  of  such  salary  shall  be  a  town  charge,  payable  monthly 
by  the  supervisor  of  such  town  out  of  any  moneys  in  his  hands  applicable 
thereto,  and  receipts  therefor  shall  be  presented  by  the  supervisor  to  the 
board  of  town  auditors,  and  shall  if  found  to  be  correct  be  audited  and 
allowed  at  the  amount  thereof.  (Added  by  L.  1915,  ch.  11,  in  effect  Feb. 
26,  1915.) 
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§  117.  Special  constables. — The  supervisor  and  two  justices  of  the  peace 
of  any  town  may,  when  in  their  judgment  necessary  for  the  preservation  of 
the  public  peace  during  any  period  of  ninety  days  or  less,  appoint  five  or 
less  special  constables  of  such  town  for  such  period.  Duplicate  certificates 
of  the  appointment,  signed  by  such  supervisor  and  such  justices  of  the 
peace  as  such,  shall  be  delivered  to  each  of  such  special  constables,  specify- 
ing the  days  for  which  he  is  so  appointed,  and  one  of  such  duplicates  shall 
be  by  such  special  constables  filed  with  the  town  clerk  of  said  town.  The 
supervisor  of  such  town  shall  cause  to  be  provided  and  furnished  to  each 
of  such  special  constables  a  badge  on  which  shall  be  plainly  printed  the 
words  "special  constable,"  which  shall  be  worn  conspicuously  by  each  of 
such  special  constables  while  serving  as  such,  and  be  delivered  by  him  on 
the  completion  of  his  service  to  the  supervisor  of  such  town,  who  shall  pre- 
serve the  same  for  future  use  and  deliver  the  same  to  his  successor  in 
office,  who  shall  preserve  the  same  when  not  in  use.  The  town  board  in  any 
town  where  the  assessed  valuation  of  property  exceeds  eight  million  dollars 
may  by  resolution  appoint  such  number  of  special  constables  of  such  town 
as  there  shall  be  election  districts  therein  to  preserve  the  public  peace  at  the 
polls  in  such  election  districts  throughout  the  holding  of  any  general  elec- 
tion, one  such  constable  to  serve  at  each  said  polling  place,  whose  com- 
pensation shall  be  five  dollars  for  such  service.  The  town  clerk 
shall  issue  a  certificate  of  appointment  to  each  of  such  special  con- 
stables specifying  the  time  for  which  he  is  so  appointed  and  there  shall  be 
provided  to  each  of  such  special  constables,  a  badge  on  which  shall  be 
plainly  printed  the  words  "special  constable/ '  which  shall  be  worn  con- 
spicuously by  each  of  such  special  constables  while  serving  as  such  and  de- 
livered by  him  on  the  completion  of  his  service  to  the  town  clerk  who  shall 
preserve  the  same  for  future  use.  Such  compensation  and  the  cost  of  such 
badges  are  hereby  declared  to  be  town  charges.  (Amended  by  L.  1913,  ch. 
148  and  L.  1915,  ch.  23,  in  effect  Mch.  4,  1915.) 

§  125.  Powers  of  supervisors  and  assessors  in  certain  towns  to  employ 
clerks. — The  supervisor  of  each  town  having  a  population,  as  appears  by 
the  last  federal  census,  of  fifteen  thousand  or  more  and  where  the  assessed 
valuation  of  real  estate  is  over  fifteen  million  dollars,  may  in  his  discretion 
employ  a  clerk  at  a  salary  to  be  fixed  by  the  town  board  of  such  town,  ex- 
cept that  in  the  county  of  Westchester  such  clerks  may  be  employed  in 
towns  where  the  population,  as  appears  by  the  last  federal  census,  is  ten 
thousand  or  more  or  where  the  assessed  valuation  of  real  estate  is  over  six 
million  dollars.  The  assessors  of  each  town  having  a  population,  as  ap- 
pears by  the  last  federal  census,  of  fifteen  thousand  or  more  and  where  the 
assessed  valuation  of  real  estate  is  over  fifteen  million  dollars,  may  also,  in 
their  discretion,  employ  a  clerk  at  a  salary  to  be  fixed  by  the  town  board 
of  such  town.  The  salaries  of  said  clerks  shall  be  paid  by  the  supervisor 
of  said  town  in  equal  monthly  payments  and  shall  be  a  town  charge  and 
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shall  be  levied  and  collected  in  the  same  manner  as  other  town  charges. 
(Added  by  L.  1913,  ch.  163,  and  amended  by  L.  1915,  ch.  107,  in  effect  Mch. 
24,  1915.)  , 

§  126.  Stenographer  for  magistrate*  in  certain  towns. — In  any  town 
where  the  assessed  valuation  of  property  exceeds  five  million  dollars,  a 
magistrate  before  whom  any  criminal  action  or  proceeding  is  brought  may, 
if  convenience  requires  and  with  the  consent  of  the  supervisor,  employ  a 
stenographer  to  take  the  minutes  of  such  action  or  proceeding,  who  shall  be 
allowed  and  paid  the  fees  prescribed  by  law  for  stenographers  in  courts  of 
record,  which  fees  shall  be  a  town  charge  in  any  action  or  proceeding  in 
which  such  magistrate's  fees  are  a  town  charge  and  in  all  other  cases  shall 
be  a  county  charge.     ( Added  by  L.  1915,  ch.  22,  in  effect  Mch.  4,  1915.) 

§  131.    Constitution  and  regular  meeting  of  town  board. 

When  meetings  of  town  board  should  be  held  in  town;  acts  of  town  board  in  ap- 
pointing inspectors  of  election. — The  meetingB  of  a  town  board  should  be  held 
within  the  town  except  in  the  special  cases  otherwise  provided  by  statute.  The 
acts  of  a  town  board  in  appointing  inspectors  of  election  at  a  meeting  held  in  an 
adjoining  town  are  coram  non  judice,  and  a  writ  of  peremptory  mandamus  may 
issue  at  the  instance  of  one  of  the  town  officers  who  attended  and  participated  in 
the  proceedings,  requiring  the  town  board  to  meet  in  their  own  town  and  revoke 
such  appointment  and  appoint  other  and  qualified  inspectors  of  election.  People 
ex  rel.  Shields  v.  Watkins  (1914),  87  Misc.  411,  149  N.  Y.  Supp.  1006. 

§  134.  Disposition  of  excise  moneys  by  town  board. — All  excise  moneys 
shall  be  disposed  of  in  accordance  with  the  provisions  of  section  ten  of  the 
liquor  tax  law.     (Amended  by  L.  1915,  ch.  254,  in  effect  Apr.  9,  1915.) 

§  136-a.  Additional  appropriations  for  Memorial  day  upon  the  adoption 
of  a  proposition  therefor. — Upon  the  adoption  of  a  proposition  therefor,  by 
the  qualified  electors  of  the  town  entitled  to  vote  thereon,  as  hereinafter 
provided,  the  town  board  of  any  town  may  appropriate  from  town  funds  a 
sum  not  exceeding  the  amount  which  it  is  authorized  by  the  provisions  of 
this  section  to  raise  by  tax  for  the  purpose  of  defraying  the  expenses  of 
the  proper  observance  of  Memorial  or  Decoration  day,  in  addition  to  any 
moneys  which  such  town  board  is  authorized  to  provide  for  by  section  one 
hundred  and  thirty-six  of  this  chapter.  A  proposition  directing  the  appro- 
priation of  town  moneys  for  the  additional  expenses  of  the  proper  observ- 
ance of  Memorial  or  Decoration  day,  under  the  provisions  of  this  section 
may  be  submitted  to  the  electors  of  the  town  qualified  to  vote  thereon  at  a 
biennial  or  special  town  meeting  in  the  manner  provided  in  this  chapter 
for  the  submission  of  propositions  for  raising  or  appropriating  money,  ex- 
cept that  no  such  proposition  shall  be  submitted  unless  at  least  ten  per 
centum  of  the  qualified  voters  of  the  town  unite  in  a  written  application 
therefor  addressed  to  the  town  clerk.  Such  proposition  shall  be  deemed 
adopted  if  it  receive  the  affirmative  vote  of  a  majority  of  the  qualified 
electors  voting  thereon.    Moneys  appropriated  for  the  purposes  of  this 
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section  shall  be  raised  by  taxation  in  the  same  manner  as  other  town  ex- 
penses, but  shall  not  exceed  in  any  one  year  a  sum  equal  to  twenty-five 
hundredths  of  a  mill  on  each  dollar  of  the  assessed  valuation  of  property 
in  the  town  according  to  the  assessment-roll  last  preceding  the  date  of 
submission  of  the  proposition.  A  proposition  adopted  as  aforesaid  shall 
continue  in  force  until  rescinded  by  a  proposition  submitted  and  adopted 
in  like  manner,  but  not  more  than  one  such  proposition  either  directing 
the  appropriation  or  rescinding  a  former  proposition  shall  be  adopted  in 
any  one  year.  Moneys  appropriated  under  the  provisions  of  this  section 
shall  be  kept  separate  and  apart  from  those  provided  for  in  section  one 
hundred  and  thirty-six  of  this  chapter  and  shall  be  expended  under  the 
direction  of  the  town  board.  (Added  by  L.  1912,  ch.  185,  and  amended 
by  L.  1915,  ch.  412,  in  effect  Apr.  28,  1915.) 

§  137.  Appropriation  by  town  boards  in  Oneida,  Orleans,  Wayne  and 
Greene  counties  for  rooms  for  posts. — It  shall  be  lawful  for  the  town  board 
of  any  town  in  the  counties  of  Orleans  and  Greene  at  any  regular  or  spe- 
cial meeting  to  vote  a  sum  of  money  not  exceeding  one  hundred  dollars  in 
any  year,  and  for  the  town  board  of  any  town  in  the  counties  of  Oneida 
and  Wayne  at  a  regular  or  special  meeting  to  vote  a  sum  of  money  not  ex- 
ceeding two  hundred  dollars  in  any  year,  for  the  purpose  of  assisting  in 
defraying  the  rental  of  rooms  for  the  holding  of  meetings  of  any  post  of 
the  Grand  Army  of  the  Republic,  located  in  such  town.  In  case  there  is 
a  post  in  a  town  adjoining  a  town  in  which  no  post  is  located,  whose  mem- 
bership includes  at  least  ten  residents  of  such  town  having  no  post,  it  shall 
be  lawful  for  the  town  board  of  such  town  having  no  post,  at  any  regular 
or  special  meeting,  to  vote  any  sum  of  money,  not  exceeding  fifty  dollars 
in  any  year,  for  the  purpose  of  assisting  in  defraying  the  rental  of  rooms 
in  such  adjoining  town,  for  the  holding  of  meetings  of  a  post  of  the  Grand 
Army  of  the  Republic.  All  moneys  hereby  authorized  shall  be  assessed, 
levied  and  collected  the  same  as  other  town  expenses  and  shall  be  paid  to 
the  quartermaster  of  such  post  by  the  supervisor,  on  proof  to  such  super- 
visor that  the  post  is  not  receiving  under  the  provisions  of  this  article  from 
a  town  or  towns  more  than  the  actual  rental  of  such  rooms.  (Amended 
by  L.  1911,  ch.  465,  L.  1914,  ch.  156,  and  L.  1915,  ch.  413,  in  effect  Apr. 
28,  1915.) 

§  154.  Meetings  and  compensation  of  town  auditors. — The  board  of  town 
auditors,  or  town  board  where  no  regular  town  board  of  audit  has  been 
chosen,  in  a  town  having  a  population  of  four  thousand  and  upwards,  may 
meet  quarterly  in  each  year  on  the  first  Mondays  of  February,  May, 
August  and  November,  for  the  purpose  of  auditing,  allowing  or  rejecting 
all  charges,  claims  and  demands  against  the  town.  Each  town  auditor 
shall  be  entitled  to  receive  for  his  services  three  dollars  for  each  day,  not 
exceeding  in  the  aggregate  twelve  days  in  any  one  year,  except  in  towns 
having  a  population  of  twelve  thousand  and  upwards,  in  which  towns  each 
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of  such  town  auditors  shall  be  entitled  to  receive  for  his  services  three  dol- 
lars for  each  day,  but  not  to  exceed  thirty  days  in  any  one  year  and  except 
that  in  towns  having  a  population  of  twenty  thousand  and  upwards,  in 
which  towns  each  of  such  town  auditors  shall  be  entitled  to  receive  for  his 
services  such  compensation  as  shall  be  fixed  by  the  town  board  of  such 
town,  and  not  less  than  three  nor  more  than  five  dollars  for  each  day,  but 
not  to  exceed  sixty  days  in  any  one  year  and  except  that  in  towns  having 
a  population  of  forty  thousand  and  upwards,  in  which  towns  each  of  such 
town  auditors  shall  be  entitled  to  receive  for  his  services  not  less  than  three 
nor  more  than  five  dollars  for  each  day,  but  not  to  exceed  eighty  days  in 
any  one  year,  actually  and  necessarily  devoted  by  him  to  the  service  of 
the  town,  in  the  duties  of  said  office.  (Amended  by  L.  1910,  ch.  24,  L. 
1912,  chs.  72,  258,  L.  1913,  ch.  17,  and  L.  1915,  ch.  431,  in  effect  Apr.  28, 
1915.) 

§  237.  Apportionment  of  local  assessment  for  construction. — The  sewer 
commissioners  shall  prepare  and  file  in  the  office  of  the  town  clerk  a  map 
and  plan  of  such  district,  or  extension,  which  shall  show  the  highways 
and  the  several  parcels  of  land  therein.  The  commissioners  shall  re- 
port to  the  town  board  the  amount  of  the  cost  of  construction  of  such  sewer 
system  as  determined  under  the  foregoing  provisions  hereof.  The  town 
board  shall  direct  the  issue  and  sale  of  bonds  for  the  amount  of  the  cost  of 
construction  as  so  reported  to  said  board  by  the  said  commissioners,  which 
said  bonds  shall  be  redeemable  in  such  equal  yearly  instalments,  the  in- 
terest thereon  to  be  paid  semi-annually,  as  said  town  board  shall  prescribe, 
and  shall  be  a  town  charge.  In  the  month  of  July  in  each  year  the  town 
board  shall  notify  the  sewer  commissioners  of  the  amount  to  become  due 
for  principal  and  interest  during  the  ensuing  year  on  the  bonds  so  issued. 
The  sewer  commissioners  shall  forthwith  proceed  to  assess  such  amount  on 
the  lands  within  such  district,  or  extension  of  an  existing  district,  in  pro- 
portion as  nearly  as  may  be  to  the  benefit  which  each  lot  or  parcel  will 
derive  therefrom.  After  making  such  apportionment,  said  commissioners 
shall  forthwith  serve  on  each  land  owner  a  notice  of  at  least  ten  days  of 
the  completion  thereof  and  of  the  filing  of  such  map  and  plan,  and  that  at 
a  specified  time  and  place  a  hearing  will  be  had  to  consider  and  review  the 
same.  Such  notice  must  be  served  upon  said  land  owners  personally  or 
by  mailing  the  same  to  their  last  known  respective  addresses  or  by  publish- 
ing the  same  once  each  week  for  two  weeks,  in  a  newspaper  which  circu- 
lates in  said  district,  or  by  either  or  any  of  said  methods.  The  commis- 
sioners shall  meet  at  the  time  and  place  specified  to  hear  objections  to  such 
apportionment,  and  may  modify  and  correct  the  same.  The  sewer  com- 
missioners upon  the  completion  and  correction  of  such  apportionment  shall 
forthwith  file  the  same  in  the  office  of  the  town  clerk,  and  shall  give  notice 
of  the  filing  of  such  completed  and  corrected  apportionment  in  the  manner 
provided  for  by  section  thirty-nine  of  the  tax  law  as  to  towns.    The  appor- 
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tionment  shall  then  be  deemed  final  and  conclusive  unless  an  appeal  is 
taken  therefrom,  as  hereinafter  provided,  within  fifteen  days  after  the  fil- 
ing thereof.  The  town  board  shall  present  to  the  board  of  supervisors  at 
its  annual  meeting,  a  statement  of  such  apportionment  as  so  corrected  and 
filed,  showing  the  amount  due,  or  to  become  due,  for  principal  and  interest 
during  the  ensuing  year,  on  the  bonds  issued  under  this  article;  each  lot 
or  parcel  liable  to  pay  the  same,  and  the  amount  chargeable  to  each.  The 
board  of  supervisors  shall  levy  such  sums  against  the  property  liable,  and 
shall  state  the  amount  of  the  tax  in  a  separate  column  in  the  annual  tax- 
roll  under  the  name  "sewer  tax."  Such  tax  when  collected  shall  be  paid 
to  the  supervisor  and  be  by  him  applied  in  payment  of  the  bonds.  An 
unpaid  assessment  shall  be  collected  in  the  same  manner  and  shall  subject 
the  land  and  land  owner  liable  therefor,  to  the  same  interest,  burdens  and 
penalties,  as  other  town  taxes  in  arrears.  (Amended  by  L.  1910,  ch.  134, 
and  L.  1915,  ch.  368,  in  effect  Apr.  26,  1915.) 

§  255.  Proceedings  for  constructing  sidewalks  not  constructed  under  the 
preceding  sections. — If  the  town  board  of  any  town  shall  determine  that 
any  sidewalks  should  be  constructed  outside  of  a  sidewalk  district  or  within 
a  sidewalk  district  and  upon  a  street  or  portion  of  street  as  to  which  no 
petition  is  filed  under  the  provisions  of  section  two  hundred  and  fifty-one, 
of  stone,  cement,  brick  or  similar  substance,  it  may  cause  such  sidewalk 
to  be  so  constructed  along  the  front  of  one  or  more  parcels  of  real  prop- 
erty at  the  joint  and  equal  expense  of  such  property  and  of  the  town. 
The  board  shall  allow  to  each  land  owner  an  opportunity  to  appear  and 
object  to  such  proposed  action,  upon  five  days'  notice  of  the  time  and 
place  of  the  hearing.  If  the  town  board  shall  finally  determine  to  con- 
struct such  sidewalk,  it  may  cause  the  same  to  be  constructed.  The 
board  shall  assess  fifty  per  centum  of  the  cost  of  such  construction  upon 
the  land  in  front  of  which  the  sidewalk  is  constructed.  The  other  fifty 
per  centum  of  such  cost  shall  be  borne  by  the  town,  and  moneys  pro- 
vided therefor  by  taxation  in  the  same  manner  as  other  town  charges. 
The  entire  expense  shall  be  paid  in  the  first  instance  by  the  town.  Such 
expense  may  be  raised  in  an  entire  amount  or  in  small  amounts  from 
time  to  time  as  the  town  board  may  determine.  Bonds  or  certificates  of 
indebtedness  of  the  town  may  be  issued,  if  the  town  board  deem  it  neces- 
sary, to  provide  for  such  expense.  The  board  may  apportion  the  part 
to  be  assessed  upon  adjoining  land  and  assess  the  same  as  a  whole  or  by 
installments.  Where  one  parcel  of  land  only,  owned  by  the  same  party, 
is  affected  by  the  improvement,  the  share  to  be  paid  by  such  land  owner 
shall  be  one-half  of  the  cost  of  the  improvement;  otherwise,  the  propor- 
tion payable  by  the  several  land  owners  shall  be  determined  according 
to  the  linear  feet  of  sidewalk  in  front  of  each  parcel.  Notice  of  an  as- 
sessment shall  be  given  to  the  land  owner  or  land  owners,  who  may  pay 
the  amounts  assessed  within  ten  days  after  such  notice.    At  the  expira- 
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tion  of  that  time,  town  bonds  or  certificates  of  indebtedness  may  be  issued 
for  the  aggregate  amount  of  such  assessment  then  remaining  unpaid. 

The  town  board  shall  include  in  its  annual  budget  reported  to  the 
board  of  supervisors,  of  taxes  to  be  levied  in  the  town,  the  principal  or 
interest  accruing  during  the  same  fiscal  year  upon  bonds  or  certificates 
of  indebtedness  issued  on  account  of  default  in  the  payment  of  local  as- 
sessments under  this  section,  and  the  board  of  supervisors  shall  levy  the 
same  upon  the  lots  or  parcels  in  default.  Such  principal  shall  be  appor- 
tioned among  the  lots  or  parcels  in  default  in  such  manner  that  the  tax 
thereon  will  be  the  same  as  if  an  equal  portion  of  the  assessment  were 
then  to  be  paid.  Interest  on  an  unpaid  assessment  shall  be  added  to 
such  tax  at  the  rate  payable  by  the  bond  or  certificate  of  indebtedness, 
which  must  be  computed  to  the  time  when  the  principal  or  an  installment 
will  become  due;  or  if  no  principal  will  become  due  during  the  fiscal 
year,  then  the  interest  accruing  during  that  year  upon  the  assessment 
must  be  levied  upon  such  lot  or  parcel. 

The  town  board  shall  annually  estimate  the  probable  amount  neces- 
sary each  year  to  enable  the  town  to  pay  for  construction  work  in  the 
first  instance  under  this  section,  which  sum  so  estimated  shall  be  levied 
and  assessed  upon  the  taxable  property  of  the  town  and  paid  to  the 
supervisor,  to  be  disposed  of  by  him  as  hereinafter  provided.  (Added 
ly  L.  1915,  ch.  513,  in  effect  May  3,  1915.) 

§  263.    Light;  levy  of  tax  for  payment  of  the  amount  of  contract. 

Exemptions. — The  property  of  corporations  or  associations  falling  within  subdi- 
vision 7  of  section  4  of  the  Tax  Law,  is  exempt  from  payment  of  the  tax  levied 
pursuant  to  this  section.    Rept.  of  Atty.  QenL  (1915),  p.  44. 

§  286.  Oaths,  undertakings  and  compensation  of  commissioners. — Each 
commissioner  before  entering  on  the  duties  of  his  office  shall  take  the  con- 
stitutional oath  of  office  and  execute  to  the  town  and  file  with  the  town 
clerk  an  official  undertaking  in  such  sum  and  with  such  sureties  as  the 
town  board  shall  direct.  The  town  board  may  at  any  time  require  any 
such  commissioner  to  file  a  new  official  undertaking  for  such  sum  and 
with  such  sureties  as  the  board  shall  approve.  Such  water  commissioners 
may  each  be  paid  for  their  services,  at  such  times  as  the  town  board  may 
designate,  an  amount  to  be  fixed  by  the  town  board,  not  exceeding  three 
dollars  per  day  for  each  day  actually  and  necessarily  spent  in  the  busi- 
ness of  the  water  district.  Such  compensation  shall  be  deemed  an  expense 
of  maintaining  thte  water  district,  and  shall  be  levied  against  the  taxable 
property  in  the  water  district  and  collected  annually  at  the  same  time 
and  in  the  same  manner  as  provided  in  section  two  hundred  and  eighty- 
nine  of  this  chapter  for  the  levy  and  collection  of  taxes  for  payment  of 
bonds  and  interest.  (Amended  by  L.  1915,  ch.  379,  in  effect  Apr.  26, 
1915.) 
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§  298.  Enlarging  water  district.  Granting  permission  for  use  of  water 
outside  the  district. — After  the  establishment  of  a  water  district  under  the 
provisions  of  sections  two  hundred  and  eighty-two  to  two  hundred  and 
eighty-five,  inclusive  of  this  article,  the  water  commissioners  thereof,  with 
the  consent  of  the  town  board  and  upon  the  application  of  a  majority  of 
the  owners  of  taxable  real  property  in  the  new  district,  owning  more  than 
one-half,  measured  by  its  assessed  valuation,  of  such  taxable  real  property, 
and  upon  the  written  application  of  the  person  or  persons  owning  one  or 
more  parcels  of  taxable  real  property  in  the  town  outside  of  and  adjoin- 
ing said  water  district,  may  annex  and  add  to  said  district  the  territory 
comprising  such  outside  real  estate.  An  amended  map  of  the  proposed 
enlarged  district  shall  be  submitted  with  said  applications  and  shall  be 
filed  as  prescribed  in  section  two  hundred  and  eighty-three  for  the  filing 
of  the  map  of  the  original  district.  All  applications  under  this  section 
must  be  by  petition  or  petitions  subscribed  by  the  petitioners  and  acknowl- 
edged in  the  same  manner  as  a  deed  to  be  recorded.  The  reasonable  ex- 
penses of  the  necessary  proceedings  on  the  extension  of  the  water  district, 
as  herein  prescribed,  are  a  charge  against  the  enlarged  district;  excepting 
that  if  the  extension  is  not  granted,  such  expenses  shall  be  borne  by  the 
petitioners  owning  such  outside  real  estate.  A  notice,  upon  such  applica- 
tion, shall  be  given  and  a  hearing  and  determination  made  by  and  before 
the  water  commissioners  in  the  manner,  as  nearly  as  may  be,  as  is  provided 
in  section  two  hundred  and  eighty-five.  The  determination,  if  favorable 
to  the  applicants,  shall,  when  approved  by  the  town  board  at  any  regular 
or  special  meeting,  be  to  the  effect  that  the  district  is  extended  to  include 
the  outside  real  estate  described  in  the  application.  From  the  time  such 
territory  is  annexed  it  shall  be  subject  to  annual  taxation  for  the  raising 
of  money  for  interest  and  installments  on  the  balance  of  unpaid  bonds  of 
the  original  district,  with  the  other  property  in  the  district,  as  enlarged, 
in  the  manner  prescribed  by  section  two  hundred  and  eighty-nine,  and  the 
owners  shall  enjoy  all  the  water  privileges,  subject  to  the  same  rents  and 
restrictions  as  the  owners  of  property  in  such  original  district.  A  water 
district  may  be  repeatedly  enlarged  and  extended  under  the  provisions  of 
this  section  as  often  as  an  application,  in  conformity  thereto,  may  be  made 
and  approved  by  the  water  commissioners  and  town  board.  The  water 
commissioners,  with  the  consent  of  the  town  board,  may  also,  if  authorized 
by  a  majority  vote  of  the  electors  owning  real  estate  in  the  district,  taken 
at  a  public  meeting,  of  which  notice  has  been  given  by  publication  in  a 
newspaper  in  the  town  once  a  week  for  the  preceding  four  weekB,  or,  if 
there  be  no  such  newspaper,  then  by  posting  for  twenty-eight  days  in 
twenty  public  places  in  the  town,  permit  any  person  or  persons  residing 
or  owning  real  estate  outside  of  the  district  to  use  water  from  the  district 
system  outside  of  the  district,  for  a  rental  and  subject  to  restrictions  to  be 
prescribed  by  the  commissioners.  Such  a  meeting  shall  be  called  and 
notice  given  by  the  town  clerk  at  the  request  of  a  majority  of  the  water 
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commissioners  or  at  the  request  of  twenty-five  taxpayers  of  the  district. 
The  notice  of  the  meeting,  in  addition  to  stating  the  time  and  place  where 
the  same  is  to  be  held,  shall  specify  the  purpose  thereof.  There  shall  be  a 
chairman  and  two  inspectors  of  election  at  such  meeting  to  take  charge 
thereof,  who  shall  be  chosen  by  the  persons  entitled  to  vote  on  said  proposi- 
tion. The  voting  shall  be  by  ballot.  The  chairman  shall  announce  the 
result  and  certify  the  same  in  writing  to  the  water  commissioners.  Such 
certificate  shall  be  prima  facie  evidence  of  the  statements  therein  con- 
tained, and  if  the  result  of  the  vote  as  certified  authorizes  the  commis- 
sioners and  town  board  to  grant  the  water  permits  hereinabove  mentioned, 
they  may  do  so  unless  restrained  by  a  court  or  judge  having  jurisdiction  in 
the  premises.  (Added  by  L.  1909,  ch.  356,  and  amended  by  L.  1915,  ch. 
49,  in  effect  Mch.  9,  1915.) 

§  342.  Town  boards  may  establish  public  parks  and  playgrounds. — 
When  authorized  by  a  special  meeting  of  the  taxpayers  therein,  as  here- 
inafter provided,  the  town  board  of  any  town  may,  from  time  to  time,  ac- 
quire one  or  more  parcels  of  land  in  such  town  outside  an  incorporated 
village  for  the  purpose  of  establishing  thereon  one  or  more  public  parks  or 
playgrounds,  and  upon  like  authority  may  equip  the  same  with  suitable 
buildings,  structures  and  apparatus,  and  may  thereafter  maintain  and 
improve  the  same  at  the  expense  of  the  town.  (Added  by  L.  1914,  ch.  382, 
and  amended  by  L.  1915,  ch.  300,  in  effect  Apr.  14,  1915.) 

§  394.  Damages  from  other  personal  property. — When  any  person  shall 
be  authorized  to  distrain  inanimate  goods  or  chattels  doing  damage,  or 
whenever  any  logs,  timbers,  boards  or  plank,  in  rafts  or  otherwise,  or  other 
personal  property  shall  have  drifted  upon  his  lands,  he  shall  be  entitled  to 
the  same  remedies,  and  shall  proceed  therein  in  the  same  manner  and  with 
the  same  powers  as  herein  provided  with  respect  to  beasts  found  doing 
damage,  so  far  as  such  provisions  are  applicable.  He  must  deliver  his 
notice  of  lien  to  the  town  clerk,  describing  the  property,  within  thirty  days 
after  it  lodges  upon  his  lands,  and  he  shall  keep  the  same  in  some  conveni- 
ent place,  without  removal  to  a  pound,  until  the  property  is  sold  or  re- 
claimed. The  same  officer  shall  conduct  proceedings  therein  as  in  pro- 
ceedings where  beasts  are  found  doing  damage,  and  in  all  proceeds  of  sale 
shall  be,  in  like  manner,  paid  over  and  applied,  subject  to  the  same  pen- 
alties and  liabilities,  and  with  the  same  force  and  effect.  The  fee  of  the 
town  clerk  for  filing  and  recording  such  notices  of  lien  pursuant  to  section 
three  hundred  and  eighty-one  of  this  chapter,  shall  be  one  dollar  and  the 
charges  of  the  land  owner  claiming  such  lien  and  delivering  such  notice  to 
the  town  clerk,  pursuant  to  this  section,  shall  be  at  the  rate  of  five  cents 
for  each  such  stray,  but  shall  in  no  event  exceed  the  sum  of  fifty  dollars 
upon  any  one  lien.  Any  lien  for  logs,  timber,  boards  or  plank,  in  rafts  or 
otherwise,  filed  herein  may  be  discharged  in  the  manner  provided  in  sec- 
tions nineteen  and  twenty  of  the  lien  law,  with  reference  to  the  discharge 
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of  mechanics'  liens,  so  far  as  such  provisions  are  applicable.     (Amended 
by  L.  1915,  ch.  439,  in  effect  Apr.  28,  1915.) 

§  472.  Powers  as  to  streets,  roads,  sewers  and  water-works ;  ordinances. — 
The  said  board  shall  have  power,  subject  to  the  limitations  and  restrictions 
herein  prescribed,  to  lay  out,  open,  design,  construct  and  maintain  and 
alter  sewers  and  drains,  for  the  benefit  of  the  town ;  to  locate,  lay  out,  open, 
construct,  alter,  regulate,  grade,  regrade,  pave,  repave,  curb,  repair  and 
macadamize  or  otherwise  improve  new  highways,  as  well  as  the  highways 
at  present  within  such  town ;  to  lay  sidewalks  and  crosswalks,  and  put  up 
street  signs;  to  construct,  maintain,  extend,  repair  and  regulate  water- 
works, wells,  reservoirs  or  basins  for  the  purpose  of  supplying  the  inhabit- 
ants of  such  town,  or  of  any  portion  thereof,  with  pure  and  wholesome 
water  for  domestic  and  sanitary  uses,  and  for  protection  against  fire,  and 
•to  that  end  to  lay  mains  and  conduits,  and  erect  hydrants  in  public  high- 
ways and  avenues  of  such  town  and  may  contract  with  any  person  or  cor- 
poration, municipal  or  otherwise,  for  the  supplying  the  inhabitants  of  such 
town,  or  any  portion  thereof,  with  water  for  any  such  purpose  or  purposes, 
and  may  contract  for  the  purchase  of  such  water  for  any  such  purpose  or 
purposes,  from  any  person  or  corporation,  municipal  or  otherwise,  and 
said  town,  or  its  said  town  board,  shall  have  the  power  and  authority  to 
re-sell  said  water  for  any  such  purpose  to  the  inhabitants  of  said  town,  or 
any  portion  thereof,  and  may  use  such  portion  thereof  as  it  may  see  fit 
and  proper  for  public  purposes,  and  it  shall  have  power  to  make  and  es- 
tablish from  time  to  time  water  rates  to  be  paid  by  such  inhabitants,  and 
to  provide  for  the  payment  of  said  water  charges  in  advance,  or  otherwise, 
and  to  provide  for  the  collection  by  assessment,  as  prescribed  in  this  article, 
of  that  portion  of  the  cost  of  said  water  used  in  said  town  for  any  public 
purpose;  to  make  and  preserve  in  the  office  of  the  town  clerk  surveys, 
maps,  plans,  estimates  and  drawings  relating  to  the  laying  out,  designing 
or  improving  of  streets,  avenues,  roads,  sewers  and  water-works;  to  enact 
ordinances,  rules  or  regulations  to  define  and  prevent  disorderly  conduct; 
to  prevent  all  disorderly  assemblages ;  all  disturbing  noise  in  public  places ; 
to  prevent  all  unsafe  construction  or  condition  of  chimneys,  flues,  stoves, 
pipes,  and  other  things  used  for  or  for  conducting  smoke;  to  compel  the 
cleaning  of  them  and  to  regulate  their  construction  and  condition ;  to  pre- 
vent the  deposit  of  ashes  in  unsafe  places  and  receptacles ;  to  regulate  and 
prevent  the  use  of  fireworks  and  firearms  in  the  town ;  to  prevent  bonfires 
in  the  streets  and  public  grounds ;  to  require  fire-escapes  to  be  placed  upon 
buildings  more  than  two  stories  in  height;  to  license  and  regulate  plumb- 
ers, hucksters,  peddlers,  junk  dealers,  pawnbrokers,  and  the  business  of 
pawnbrokerage,  and  to  fix  the  fees  to  be  charged  by  pawnbrokers,  in  their 
business;  to  regulate  the  running  at  large  of  dogs  and  to  license  the  same; 
to  prohibit,  license  and  regulate  public  billiard  rooms,  bowling  alleys  and 
exhibitions  or  shows  of  every  kind,  and  of  theatrical  representations;  to 
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prescribe  the  terms  and  conditions  on  which  licenses  shall  be  granted;  to 
prevent  and  abate  nuisances;  to  regulate  and  prohibit  public  and  private 
pumps,  wells,  hydrants  and  reservoirs,  and  the  use  of  them ;  to  locate,  reg- 
ulate and  remove  slaughter  houses,  fat,  offal,  or  other  rendering  or  reduc- 
tion works  or  establishments,  and  unwholesome  and  noisome  buildings  or 
places,  and  to  compel  the  cleaning  of  the  same;  to  regulate  the  construc- 
tion of  private  and  public  sewers,  sinks  and  privies ;  to  prescribe  how  side- 
walks may  be  built  and  the  width,  grade  and  material  of  which  they  may 
be  constructed,  and  to  require  the  rebuilding,  relaying  or  repairing  of  the 
same;  requiring  the  owners  of  property  to  make  sewer  or  water  connec- 
tions with  public  sewers,  drains,  mains  or  conduits ;  to  prevent  the  adultera- 
tion of  any  article  used  for  food  or  drink  and  to  provide  for  the  inspection 
thereof  by  the  health  department  of  said  town;  to  regulate  the  speed  of 
motive  power  on  railroads  over  any  public  street  or  highway  crossing;  to 
require  any  railroad  company  to  station  and  keep  flagmen  or  gates  at  any 
street  or  highway  crossing  within  the  town,  and  such  other  and  further 
ordinances  not  inconsistent  with  the  laws  of  the  town,  the  protection  of  its 
property,  the  preservation  of  peace  and  good  order,  the  preservation  of 
health,  the  prevention  and  extinguishment  of  fires,  the  protection  and  con- 
trol of  the  public  streets,  avenues  and  highways,  drains,  ditches,  sidewalks 
and  crosswalks,  within  such  town ;  and  to  prescribe  penalties  for  the  viola- 
tion of  such  ordinances  and  to  maintain  actions  at  law  for  the  recovery  of 
such  penalties  by  legal  proceedings  in  the  name  of  and  on  behalf  of  the 
town,  but  not  to  exceed  two  hundred  dollars  shall  be  recoverable  for  any 
single  violation  of  such  rules  and  regulations,  and  the  justice's  court  of 
the  justices  of  the  peace  in  such  towns  shall  have  jurisdiction  to  hear,  try 
and  determine  complaints  for  the  violation  of  said  ordinances,  and  to  im- 
pose fines  equal  to  the  penalty  prescribed  by  said  ordinances  for  violations 
of  the  same,  and  to  commit  any  person  convicted  of  a  violation  of  said 
ordinances  to  the  jail  of  the  county  in  case  of  default  of  payment  of  the 
fine  imposed  for  such  violation  for  a  term  not  exceeding  one  day  for  each 
and  every  dollar  of  such  fine.  Said  ordinances,  rules  or  regulations  may 
provide  that  where  a  violation  of  the  same  is  continuous,  each  twenty-four 
hours  thereof  shall  constitute  separate  and  distinct  violations.  Ordinances 
which  the  board  may  adopt  shall  be  published  in  the  official  paper  before 
they  shall  go  into  effect  and  shall  take  effect  ten  days  after  the  date  of 
such  publication.  The  certificate  of  the  town  clerk  shall  be  prima  facie 
evidence  of  the  adoption  and  publication  of  all  such  rules  and  regulations. 
(Amended  by  L.  1909,  ch.  511,  cmd  L.  1915,  ch.  137,  m  effect  Mch.  30, 
1915.) 

§  570.  Time  of  meeting;  certificates  of  nomination. — The  next  town 
meeting  at  which  town  officers  shall  be  elected  in  any  county  of  the  state 
having  a  population  of  over  fifty  thousand  inhabitants  and  less  than  fifty- 
four  thousand  inhabitants,  according  to  the  federal  enumeration  of  the 
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year  nineteen  hundred,  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November  in  the  year  nineteen  hundred  and  nine  and  bien- 
nially thereafter,  at  the  same  places  as  general  elections  in  such  towns  are 
held.  No  person  shall  be  entitled  to  vote  at  any  such  town  meeting  or 
election  unless  he  is  registered  and  entitled  to  vote  at  the  general  election 
held  at  the  same  time  that  such  town  meeting  is  held.  All  elective  town 
officers  shall  be  elected  at  such  general  election  in  the  same  manner  as  other 
officers  who  may  be  elected  thereat.  Certificates  of  nomination  of  candi- 
dates for  a  town  office  in  any  such  towns  shall  be  filed  with  the  town  clerk 
of  the  town,  and  the  board  of  elections  of  the  county,  and  if  nominated  by 
a  political  party,  at  least  twenty  days  and  not  more  than  thirty  days  before 
such  town  meeting  and  election  is  held,  or,  if  independent  nominations,  at 
least  fifteen  days  and  not  more  than  thirty  days  prior  thereto.  The  names 
of  candidates  for  town  office  shall  be  printed  on  the  same  ballot  as  the 
names  of  candidates  for  other  offices  voted  for  in  such  towns  at  such  gen- 
eral election.     (Amended  by  L.  1915,  ch.  433,  in  effect  Apr.  28,  1915.) 

TOWNS. 

L.  1915,  oh.  185. — An  aot  to  legalise  acts  and  proceeding!  by  towns  and  town  boards 
in  oonnties  described  in  section  four  hundred  and  sixty  of  the  town  law,  relating 
to  the  water  supply  in  such  towns,  contracts  and  evidenoes  of  indebtedness  there- 
for, and  providing  for  the  payment  of  such  indebtedness.     {In  effect  Apr.  3,  1915.) 

Section  1.  All  acts  and  proceedings  heretofore  done  or  performed  by 
any  town  or  town  board  thereof  described  in  section  four  hundred  and 
sixty  of  the  town  law,  with  reference  to  or  in  connection  with  the  estab- 
lishment of  a  water  supply  system  in  such  town,  or  in  any  part  thereof,  and 
all  bonds,  notes,  certificates  of  indebtedness  or  other  evidence  of  debt,  is- 
sued or  executed  in  connection  therewith,  are  hereby  legalized,  ratified,  vali- 
dated and  confirmed;  and  such  town  and  its  town  board  are  hereby 
authorized  to  make  and  levy  an  assessment  or  assessments,  as  described 
in  article  twenty-four  of  the  town  law,  for  the  purpose  of  providing 
moneys  to  pay  such  bonds,  notes,  certificates  of  indebtedness  or  other 
evidence  of  debt. 

TRAMPS. 
Punishment,  Penal  L.,  §  2370. 
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TRANSPORTATION  CORPORATION  LAW. 

(L.  1909,  ch.  219.) 

§  4.  Powers. — In  addition  to  the  powers  conferred  by  the  general  and 
stock  corporation  laws,  any  such  corporation  shall  have  power  to  take 
by  grant  from  any  authority  entitled  by  the  laws  of  this  state  to  make 
such  grant,  or  by  assignment,  the  franchise  or  right  to  establish  and  main- 
tain ferries,  at  the  place  specified  in  the  certificate  of  incorporation,  and 
to  hold  and  exercise  such  franchise  or  right  and  carry  on  the  business 
appertaining  thereto,  subject  to  the  rights  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  or  any  other  municipal  corpora- 
tion, or  of  the  owner  or  owners  of  any  legally  existing  ferry,  or  the 
vested  rights  of  any  other  corporation  whatever. 

In  any  case  when  an  application  is  made  to  a  county  court  without 
the  city  of  New  York  for  a  grant  the  court  is  authorized  to  make  such 
grant  if  a  public  necessity  therefor  is  shown.  Whenever  it  is  shown 
to  such  county  court  upon  an  application  for  a  grant  that  the  tangible 
property  of  any  corporation,  organized  under  this  article,  employed  or 
to  be  employed  in  the  exercise  of  said  ferry  franchise  or  right,  is  of  the 
value  of  at  least  ten  thousand  dollars,  said  court  may  grant  such  franchise 
or  right  for  a  period  not  exceeding  fifteen  years. 

Any  corporation  organized  under  this  article,  now  enjoying  a  grant 
from  such  county  court  for  a  shorter  period  shall  be  entitled  to  an  ex- 
tension of  said  grant  for  a  period  not  exceeding  fifteen  years  from  the 
time  of  granting  such  extension,  on  application  and  due  proof  to  the  court 
that  its  tangible  property,  employed  in  the  exercise  of  such  ferry  fran- 
chise or  right,  is  of  the  value  of  at  least  ten  thousand  dollars.  (Amended 
by  L.  1915,  ch.  351,  m  effect  Apr.  22,  1915.) 

§  10.  Formation  of  corporation. — Seven  or  more  persons  may  become 
a  corporation,  for  the  purpose  of  building  for  their  own  use,  equipping, 
furnishing,  fitting,  purchasing,  chartering,  navigating  or  owning  steam, 
sail  or  other  boats,  ships,  vessels  or  other  property  to  be  used  in  any  lawful 
business,  trade,  commerce  or  navigation  upon  the  ocean,  or  any  seas, 
sounds,  lakes,  rivers,  canals  or  other  waterways,  and  for  the  carriage, 
transportation  or  storing  or  lading,  freight,  mails,  property  or  passengers 
thereon  by  making,  signing,  acknowledging  and  filing  a  certificate,  stating 
the  name  of  the  corporation,  the  specific  objects  for  which  it  is  formed,  the 
waters  to  be  navigated,  in  the  case  of  vessels  other  than  ocean  steamers,  the 
amount  of  its  capital  stock,  which  shall  not  be  less  than  five  thousand, 
nor,  unless  the  corporation  is  formed  for  ocean  navigation,  more  than  four 
million  dollars,  the  term  of  its  existence,  the  number  of  shares  of  which 
the  capital  stock  shall  consist,  the  number  of  directors  thereof,  not  less  than 
five  nor  more  than  thirteen,  the  names  of  the  directors  for  the  first  year, 
and  the  name  of  the  city,  village  or  town  and  county  in  which  its  principal 
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office  is  to  be  situated,  the  number  of  shares  of  stock  which  each  subscriber 
of  the  certificate  agrees  to  take,  which  must  in  the  aggregate  equal  ten  per 
centum  of  the  capital  and  at  least  ten  per  centum  of  which  must  be  paid 
in  cash.  Such  certificate  shall  have  attached  thereto  as  a  part  thereof, 
the  affidavit  of  at  least  three  of  such  directors,  to  the  effect  that  ten  per 
centum  of  such  capital  stock  has  been  in  good  faith  subscribed,  and  at  least 
ten  per  centum  of  such  subscription  has  been  paid  in  cash.  No  railroad 
corporation  shall  have,  own  or  hold  any  stock  in  any  such  corporation. 
(Amended  by  L.  1915,  ch.  677,  in  effect  May  22,  1915.) 

§  11.  Navigation  on  additional  waters. — Any  such  corporations  except 
one  formed  for  ocean  navigation  desiring  or  intending  to  navigate  boats, 
ships  or  vessels,  upon  any  other  waters,  than  those  named  in  its  original 
certificate,  may  from  time  to  time  file  a  further  certificate,  in  the  same 
manner  as  is  prescribed  by  law  for  the  filing  of  the  original  certificate,  in 
which  shall  be  stated  such  additional  waters  upon  which  such  corporation 
desires  to  navigate  vessels,  and  thereafter  such  corporation  may  navigate 
its  vessels  upon  such  waters,  with  the  like  effect  as  if  they  had  been  named 
in  the  original  certificate.  (Amended  by  L.  1915,  ch.  677,  in  effect  May  22, 
1915.) 

§  25.  Additional  persons  and  corporations  subject  to  the  public  service 
commissions  law. — Any  person  or  any  corporation  who  or  which  owns  or 
operates  a  stage  route,  bus  line  or  motor  vehicle  line  or  route  or  vehicles 
described  in  the  next  succeeding  section  of  this  act  wholly  or  partly  upon 
and  along  any  street,  avenue  or  public  place  in  any  city  shall  be  deemed 
to  be  included  within  the  meaning  of  the  term  "common  carrier' '  as  used 
in  the  public  service  commissions  law,  and  shall  be  required  to  obtain  a 
certificate  of  convenience  and  necessity  for  the  operation  of  the  route  or 
vehicles  proposed  to  be  operated,  and  shall  be  subject  to  all  the  provisions 
of  the  said  law  applicable  to  common  carriers.  (Added  by  L.  1913,  ch. 
495  and  amended  by  L.  1915,  ch.  667,  in  effect  May  22,  1915.) 

§  26.  Consent  required. — No  bus  line,  stage  route  nor  motor  vehicle  line 
or  route,  nor  any  vehicle  in  connection  therewith,  nor  any  vehicles  carrying 
passengers  at  a  rate  of  fare  of  fifteen  cents  or  less  for  each  passenger  within 
the  limits  of  a  city  or  in  competition  with  another  common  carrier  which  is 
required  by  law  to  obtain  the  consent  of  the  local  authorities  of  said  city 
to  operate  over  the  streets  thereof  shall  be  operated  wholly  or  partly  upon 
or  along  any  street,  avenue  or  public  place  in  any  city,  nor  receive  a  cer- 
tificate of  public  convenience  and  necessity  until  the  owner  or  owners 
thereof  shall  have  procured,  after  public  notice  and  a  hearing,  the  consent 
of  the  local  authorities  of  said  city,  as  defined  by  the  railroad  law,  to  such 
operation,  upon  such  terms  and  conditions  as  said  local  authorities  may 
prescribe,  which  may  include  provisions  covering  description  of  route,  rate 
of  speed,  compensation  for  wear  and  tear  of  pavement,  improvements  and 
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bridges,  safeguarding  passengers  and  other  persons  using  such  streets,  and 
no  such  operation  upon  the  streets  of  any  such  city  shall  be  permitted 
until  the  owner  or  operator  of  such  vehicles  or  proposed  line  or  route 
shall  if  required  by  such  local  authorities  have  executed  and  delivered  a 
bond  to  such  city  in  an  amount  fixed  by  said  local  authorities  and  in  the 
form  prescribed  by  the  chief  law  officer  of  said  city  with  sureties  satis- 
factory to  the  chief  fiscal  officer  of  said  city,  which  bond  may  be  required 
to  provide  adequate  security  for  the  prompt  payment  of  any  sum  accruing 
to  said  city,  and  the  performance  of  any  other  obligations,  under  the  terms 
and  conditions  of  such  consent,  as  well  as  adequate  security  for  the  pay- 
ment by  such  owner  of  any  damgaes  occurring  to,  or  judgments  recover- 
able by,  any  person  on  account  of  the  operation  of  such  line  or  route,  or 
any  fault  in  respect  thereto.  (Added  by  L.  1915,  ch.  667,  in  effect  May 
22,  1915.) 

§  62.    Gas  and  electric  light  most  be  supplied  on  application. 

The  duty  of  an  electric  company  furnishing  current  for  general  purposes  does  not 
rest  upon  this  section  alone,  which  refers  only  to  the  furnishing  of  electricity  for 
lighting  purposes,  but  upon  its  common-law  obligation  as  a  public  service  corpora- 
tion, which  requires  it  to  serve  impartially  every  member  of  the  community. 
Hence,  such  a  corporation  cannot  refuse  to  supply  current  to  a  customer  for  re- 
frigerating purposes  during  the  night  time  upon  the  ground  that  he  has  made 
other  arrangements  for  service  during  the  day.  People  ex  rel.  Perceval  v.  Public 
Service  Commission  (1914),  163  App.  Div.  705,  148  N.  Y.  Supp.  583. 

A  provision  in  the  contracts  of  a  public  service  corporation  furnishing  electric 
current  that  no  other  electric  service  will  be  permitted  in  connection  with  its 
equipment  without  its  previous  written  consent  is  in  no  sense  a  reasonable  regu- 
lation and  is  contrary  to  public  policy  and  invalid.  People  ex  rel.  Perceval  v. 
Public  Service  Commission  (1914),  163  App.  Div.  706,  148  N.  Y.  Supp.  583. 

See  generally,  Matter  of  Schenectady  Illuminating  Co.  (1915),  88  Misc.  634, 
151  N.  Y.  Supp.  425. 

§  85.  Water  corporation  may  contract  with  other  cities,  towns  or  vil- 
lages; amended  certificate. 

Application. — This  section,  authorizing  an  incorporated  water  supply  company 
operating  in  a  certain  locality  to  contract  with  other  cities,  towns  or  villages  to 
furnish  them  with  water  and  to  file  an  amended  certificate  stating  the  name  of 
the  other  municipality  to  be  supplied,  only  applies  to  those  contracts  which  place 
the  water  company  in  the  same  legal  situation  it  holds  in  the  territory  of  its  orig- 
inal incorporation.  People  ex  rel.  Urban  Water  Supply  Co.  v.  Connolly  (1914), 
164  App.  Div.  163,  149  N.  Y.  Supp.  693. 

Contract  for  delivery  of  water  into  city  mains  is  not  a  contract  within  the  mean- 
ing of  this  section.  People  ex  rel.  Urban  Water  Supply  Co.  v.  Connolly  (1914), 
86  Misc.  670,  149  N.  Y.  Supp.  563. 

TRIALS. 

Code  of  Civil  Procedure. 

§  977.  Notice  of  trial  and  note  of  issue;  calendar  to  be  prepared. — At 
any  time  after  the  joinder  of  issue,  and  at  least  fourteen  days  before  the 
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commencement  of  the  term,  either  party  may  serve  a  notice  of  trial.  The 
party  serving  the  notice  must  file  with  the  clerk  a  note  of  issue,  stating  the 
title  of  the  action,  the  names  of  the  attorneys,  the  time  when  the  last 
pleading  was  served,  the  nature  of  the  issue,  whether  of  fact  or  of  law; 
and,  if  an  issue  of  fact,  whether'  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the  object  of  the 
action.  The  note  of  issue  must  be  filed  at  least  twelve  days  before  the  com- 
mencement of  the  term.  The  clerk  must  thereupon  enter  the  cause  upon 
the  calendar  according  to  the  date  of  issue.  The  clerk  must  prepare  the 
calendar  and  have  the  necessary  copies  ready  for  distribution  at  least  five  ' 
days  before  the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Bronx,  Queens,  Nassau,  Richmond,  Albany,  Erie,  Niagara,  Monroe, 
Onondaga,  Schenectady,  and  Westchester,  where  a  party  has  served  a 
notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at  which  the  case  is 
not  tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a 
new  note  of  issue,  for  a  succeeding  term;  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of.  (Amended  by  L.  1915,  ch.  60,  in 
effect  Mch.  11,  1915.) 

VACCINATION. 

Law  revised,  Publio  Health  L.»  §  310. 

VAGRANTS. 

Code  of  Criminal  Procedure. 

§  887.  Vagrants. — Subd.  4  amended  by  L.  1915,  ch.  285,  in  effect  Sept. 
1,  1915,  as  follows: 

4.  A  person  (a)  who  offers  to  commit  prostitution;  or  (b)  who  offers 
or  offers  to  secure  a  female  person  for  the  purpose  of  prostitution,  or 
for  any  other  lewd  or  indecent  act;  or  (c)  who  loiters  in  or  near  any 
thoroughfare  or  public  or  private  place  for  the  purpose  of  inducing,  en- 
ticing or  procuring  another  to  commit  lewdness,  fornication,  unlawful 
sexual  intercourse  or  any  other  indecent  act;  or  (d)  who  in  any  manner 
induces,  entices  or  procures  a  person  who  is  in  any  thoroughfare  or  pub- 
lic or  private  place,  to  commit  any  such  acts;  or  (e)  who  is  a  common 
prostitute  who  has  no  lawful  employment  whereby  to  maintain  herself. 

VETERINARY  MEDICINE. 
Practice,  Publio  Health  L.,  ft§  212  ff. 
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SI  2,3.  Proposition  for  incorporation.  L.  1915,  ch.  31. 

VILLAGE  LAW. 

(L.  1909,  ch.  64.) 

§  2.  Requisite  population. — A  territory  not  exceeding  one  square  mile, 
or  conforming  to  the  boundaries  of  a  water  district,  lighting,  fire  or  school 
district,  or  an  entire  town,  containing  in  either  case  a  population  not  less 
than  two  hundred,  and  not  including  a  part  of  a  city  or  Tillage,  may  be  in- 
corporated as  a  village  under  this  chapter.  (Amended  by  L.  1909,  ch. 
555  md  L.  1915,  ch.  31,  in  effect  Mch.  4,  1915.) 

§  3.  Proposition  for  incorporation  and  consent  of  property  owners. — 
Twenty-five  adult  freeholders  residing  in  such  territory  may  institute  a 
proceeding  for  the  incorporation  thereof  as  a  village,  by  making  and  de- 
livering to  the  supervisor  of  the  town  in  which  such  territory  is  situated, 
or  if  situated  in  two  or  more  towns,  to  the  supervisors  of  each  of  such 
towns,  a  proposition  in  substantially  the  following  form: 

PROPOSITION 
For  The 

Incorporation  of  the  village  of 

The  undersigned  adult  resident  freeholders  of  the  territory  hereinafter 
described  propose  the  incorporation  thereof  by  the  name  of  the  village 
of 

The  territory  proposed  to  be  incorporated  does  not  exceed  one  square 
mile  and  is  bounded  and  described  as  follows:  (or,  the  territory  proposed 

to  be  incorporated  is  the  entire  town  of  or  an  entire  school, 

lighting,   fire   or  water  district,   suitably  describing  such   district   with 
common  certainty). 

Such  territory  contains  a  population  of  ,  as  appears  from 

the  enumeration  hereto  attached. 

Dated 

(Signatures  and  residences). 

The  proposition  shall  be  signed  by  the  persons  proposing  such  incor- 
poration, with  the  addition  of  the  town  in  which  they  respectively  re- 
side. There  shall  be  attached  to  said  proposition  and  delivered  to  said 
supervisor  or  supervisors  concurrently  therewith,  a  written  consent  to  the 
proposed  incorporation  in  substantially  the  following  form: 

CONSENT. 
To  The 

Proposed  incorporation  of  the  village  of 

The  undersigned,  owners  of  one-third  in  value  of  the  real  property 
within  the  territory  described  in  the  proposition  hereto  attached,  as  as- 
sessed upon  the  last  preceding  town  assessment-roll,  hereby  consents  to 
the  incorporation  thereof  as  in  said  proposition  set  forth. 


VILLAGE  LAW. 

723 

L.  1915,  ch.  31. 

Proposition  for  incorporation. 

§§  5,41. 

Dated 

Signatures. 

Residences. 

Assessments. 

The  said  consent  shall  be  signed  by  owners  of  real  property,  situated 
within  such  territory  constituting  one-third  in  value  thereof,  as  assessed 
upon  the  last  preceding  town  assessment-roll,  with  the  addition  of  their 
places  of  residence  and  the  assessment  of  their  said  real  property,  re- 
spectively. A  list  of  the  names  of  the  inhabitants  of  such  territory  shall 
be  attached  to  and  accompany  the  proposition.  At  the  time  of  the  delivery 
of  the  proposition  the  sum  of  fifty  dollars  shall  be  deposited  with  one  of 
the  supervisors  for  the  purpose  specified  in  this  'article.  (Amended  by 
L.  1909,  ch.  555  md  L.  1915,  ch.  31,  in  effect  Mch.  4,  1915.) 

§  5.  Proceeding  on  hearing. — The  supervisor  or  supervisors  shall  meet 
at  the  time  and  place  specified  in  such  notice,  and  shall  hear  any  objec- 
tions which  may  be  presented  against  such  incorporation  upon  either  of  the 
following  grounds: 

1.  That  a  person  signing  such  proposition  is  not  qualified  therefor,  or 

2.  That  the  persons  signing  such  consent  are  not  the  owners  of  one- 
third  in  value  of  the  real  property  within  such  territory,  as  assessed  upon 
the  last  preceding  town  assessment-roll,  or 

3.  That,  if  the  territory  is  less  than  an  entire  town,  it  contains  more 
than  one  square  mile  and  does  not  conform  to  the  boundaries  of  an  entire 
lighting,  fire,  water  or  school  district,  or 

4.  That  the  population  of  the  territory  is  less  than  two  hundred. 

All  objections  must  be  in  writing  and  signed  by  one  or  more  resident 
taxpayers  of  a  town  in  which  some  part  of  the  proposed  village  is  sit- 
uated. Testimony  may  be  taken  on  such  hearing,  which  shall  be  reduced 
to  writing  and  subscribed  by  the  witnesses. 

The  hearing  may  be  adjourned,  but  must  be  concluded  within  ten  days 
from  the  date  fixed  in  the  notice.  (Amended  by  L.  1909,  ch.  555  and  L. 
1915,  ch.  31,  in  effect  Mch.  4,  1915.) 

§  41.  Qualification  of  voters. — Siibd.  2,  as  amended  by  L.  1910,  ch. 
135,  amended  by  L.  1915,  ch.  499,  in  effect  May  3,  1915,  as  follows: 

2.  To  entitle  him  to  vote  upon  a  proposition,  he  must  be  entitled  to 
vote  for  an  officer,  and  he  must  also  be  the  owner  of  property  in  the 
village  assessed  upon  the  last  preceding  assessment-roll  thereof.  A  woman 
who  possesses  the  qualifications  to  vote  for  village  officers,  except  the 
qualification  of  sex,  who  is  the  owner  of  property  in  the  village  assessed 
upon  the  last  preceding  assessment-roll  thereof,  is  entitled  to  vote  upon  a 
proposition  to  raise  money  by  tax  or  assessment,  or  for  the  dissolution  or 
change  of  name  of  the  village,  or  for  the  borrowing  of  money  upon  the 
bonds  or  other  obligations  of  the  village,  payable  in  future  fiscal  years,  for 
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the  purpose  of  purchasing,  constructing  and  maintaining  the  village  im- 
provements specified  in  section  one  hundred  and  twenty-eight. 

§  42.  Eligibility  to  office. — A  president  or  trustee,  or  a  fire,  water,  light, 
sewer,  cemetery  or  police  commissioner  must,  at  the  time  of  his  election, 
be  owner  of  property  assessed  to  him  on  the  last  preceding  assessment  roll, 
and  must  also  be  the  owner  during  the  term  of  his  office  of  property  assessed 
to  him  on  the  assessment  roll  of  said  village;  except  that  in  a  village  of 
the  fourth  class,  such  an  officer  must,  at  the  time  of  his  election  or  appoint- 
ment and  during  his  term,  be  the  owner  of  property  within  such  village 
assessed  upon  the  last  preceding  assessment  roll,  and  except  that  a  presi- 
dent or  trustee  elected  at  the  first  village  election  must  be  the  owner  of 
property  assessed  upon  the  last  preceding  town  assessment  roll.  Any  resi- 
dent elector  is  eligible  to  any  other  village  office.  A  resident  woman,  who 
is  a  citizen  of  the  United  States,  and  of  the  age  of  twenty-one  years,  is 
eligible  to  the  office  of  village  clerk  or  deputy  clerk.  A  person  shall  not 
hold  two  village  offices  at  the  same  time,  except  the  offices  of  collector  and 
police  constable  or  water  and  light  commissioner;  and  except  that  village 
trustees  may  also  be  water  commissioners.  (Amended  by  L.  1913,  ch,  53 
and  L.  1915,  ch.  152,  in  effect  Mch.  30,  1915.) 

§  43.  List  of  village  officers;  mode  of  choosing;  official  year;  terms  of 
office. — Every  village  shall  have  a  president,  not  less  than  two  trustees,  a 
treasurer,  a  clerk  and  a  street  commissioner.  Except  as  herein  provided, 
every  village  shall  also  have  a  collector,  but  a  village  of  the  first  class  may, 
upon  the  adoption  of  a  proposition  therefor  at  a  special  election  and  a  vil- 
lage  of  the  second  class  may,  upon  the  adoption  of  a  proposition  therefor 
at  an  annual  or  special  election,  determine  that  no  collector  shall  thereafter 
be  elected  therein.  A  village  of  the  first  or  second  class  may  also  have  a 
deputy  clerk,  and  any  village  may  have  a  village  engineer. 

There  shall  be  a  board  of  health  in  each  village,  consisting  of  the  board 
of  trustees  of  such  village.  The  president,  trustees,  treasurer,  collector, 
police  justice  and  assessors  shall  be  elective  officers,  except  that  in  a  vil- 
lage of  the  first  or  second  class  the  treasurer  may  be  appointed,  upon  the 
adoption  of  a  proposition  therefor  at  a  village  election.  All  other  village 
officers  shall  be  appointed  by  the  board  of  trustees,  except  as  otherwise 
provided  herein. 

In  all  villages  the  offices  of  clerk  and  street  commissioner  may  be  elective, 
upon  the  adoption  of  a  proposition  therefor  at  a  village  election,  and  after 
the  adoption  of  such  a  proposition,  a  proposition  may  be  submitted  for  the 
appointment  of  such  officers,  at  any  subsequent  village  election.  After  a 
proposition  has  been  adopted  changing  the  method  of  filling  such  offices, 
another  proposition  changing  such  method  shall  not  be  submitted  until 
after  a  period  of  two  years  from  the  adoption  of  such  prior  proposition. 

An  "  official  year"  begins  at  noon  on  the  first  Monday  after  the  third 
Tuesday  of  March,  and  ends  at  noon  on  the  same  Monday  in  the  next  cal- 
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L.  1915,  ch.  36.  Building  and  sanitary  codes.  §§  90a,  95, 115. 

endar  year.  The  term  of  office  of  the  president,  treasurer,  collector,  clerk, 
street  commissioner  and  inspectors  of  election  shall  be  one  official  year;  of 
each  trustee  elected  for  a  full  term,  two  official  years,  and  of  a  police 
justice,  four  calendar  years.  The  term  of  each  village  officer,  except 
police  justice,  begins  at  noon  on  the  first  Monday  after  the  annual  elec- 
tion. A  full  term  of  the  police  justice  begins  on  the  first  day  of  January 
succeeding  the  annual  election  at  which  he  was  elected.  After  the  first 
election  in  a  village  subject  to  the  provisions  of  this  chapter  one-half  of 
the  trustees  shall  be  elected  each  year  for  a  full  term.  (Amended  by  L. 
1915,  ch.  323,  in  effect  Apr.  17,  1915.) 

§  90-a.  Building  and  sanitary  codes. — The  board  of  trustees  of  any 
village  of  the  first  class,  whether  organized  under  a  general  or  special  act, 
or  the  board  of  trustees  of  any  village  in  a  county  of  less  than  one  hundred 
thousand  population  according  to  the  last  preceding  federal  census,  which 
county  adjoins  a  city  of  the  first  class,  may,  by  a  majority  vote  of  all  of 
said  board  at  a  meeting  thereof  duly  held,  taken  and  recorded  by  calling 
the  ayes  and  noes  adopt  an  ordinance  to  be  known  as  the  building  code, 
which  shall  provide  therein  rules  and  regulations  for  the  construction,  al- 
teration, removal  and  inspection  of  all  buildings  or  structures  erected  or  to 
be  erected  within  the  limits  of  the  village,  providing  therein  and  regulating 
thereby  the  plans  and  means  of  all  such  construction,  alteration  or  re- 
moval of  all  of  such  buildings  and  structures.  Said  board  by  a  majority 
vote  of  all  of  said  board,  at  a  meeting  thereof  duly  held,  taken  and  re- 
corded by  calling  the  ayes  and  noes  may  also  adopt  an  ordinance  to  be 
known  as  the  sanitary  code,  which  shall  provide  therein  rules  and  regula- 
tions for  the  construction,  alteration,  removal  and  inspection  of  all  plumb- 
ing and  drainage  systems  in  buildings  now  erected  or  to  be  erected  upon 
property  within  the  limits  of  the  village,  providing  therein  and  regulating 
thereby  all  such  construction,  alteration  or  removal  of  all  such  plumbing 
and  drainage,  and  the  licensing  of  plumbers  to  do  such  work.  Said  board 
shall  have  authority  to  provide  penalties  or  punishments  for  disobedience 
to  said  ordinances  in  the  manner  prescribed  by  section  ninety-three  of  this 
chapter  and  may  appoint  and  remove  such  inspectors  and  examiners  as 
may  be  required  to  properly  execute  the  provisions  of  said  ordinances,  and 
shall  possess  authority  to  alter  and  amend  said  ordinances  from  time  to 
time  and  to  issue  licenses  to  plumbers  and  builders  by  a  like  vote.  Nothing 
herein  contained  shall  impair  any  other  power  conferred  by  law  upon  a 
board  of  trustees  in  relation  to  the  same  or  kindred  matters.  (Added  by 
L.  1910,  ch.  202  and  amended  by  L.  1915,  ch.  36,  in  effect  Mch.  9,  1915.) 

§  95.    When  ordinances  to  take  effect. 

See  People  v.  Chapman  (1914),  88  Misc.  469,  152  N.  Y.  Supp.  204. 

§  115.  Collection  of  taxes  by  collector;  notice  to  be  given  to  nonresi- 
dents.— Upon  receiving  the  assessment-roll  and  warrant  the  collector  shall 
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cause  a  notice  to  be  published  at  least  once  in  the  official  paper,  if  any, 
and  also  in  each  other  newspaper  published  in  the  village,  and  posted 
conspicuously  in  five  public  places  in  the  village,  stating  that  on  six  days 
specified  therein,  not  less  than  nine  nor  more  than  twenty  days  after 
the  publication  and  posting  thereof,  he  will  attend  at  a  convenient  place 
in  the  village,  specified  in  the  notice,  for  the  purpose  of  receiving  taxes. 
A  person  or  corporation  who  is  the  owner  of,  or  liable  to  assessment  for, 
an  interest  in  real  property  situated  and  liable  to  assessment  and  taxa- 
tion in  a  village  in  which  he  or  it  is  not  actually  a  resident,  may  file  with 
the  village  clerk  of  such  village  a  notice  stating  his  name,  residence  and 
post-office  address,  or  in  case  of  a  corporation,  its  principal  office,  and  a 
description  of  the  premises  sufficient  to  identify  the  same,  and  such  notice 
shall  be  valid  and  continue  in  effect  until  cancelled  by  such  person  or 
corporation.  The  village  clerk  shall,  within  five  days  after  the  delivery 
of  the  warrants  for  the  collection  of  taxes  in  such  village,  furnish  to  the 
collector  of  such  village,  and  such  collector  shall  within  such  time  apply 
for  a  transcript  of  all  notices  so  filed  and  each  such  collector  shall  within 
five  days  after  the  receipt  of  such  transcripts  mail  to  each  person  or 
corporation  filing  such  notice,  at  the  post-office  address  stated  therein,  a 
statement  of  the  amount  of  taxes  due  on  such  property  and  the  times  and 
places  at  which  the  same  may  be  paid.  In  case  such  statement  shall  not 
be  furnished  as  herein  provided,  such  person  or  corporation  shall  not 
be  liable  for  fees  for  collection  in  excess  of  one  per  centum.  Upon  the 
filing  of  such  notice,  the  village  clerk  shall  be  entitled  to  receive  a  fee  of 
one  dollar  from  the  person  or  corporation  offering  such  notice,  which 
shall  be  in  full  for  all  services  rendered  therein.  Any  person  or  cor- 
poration paying  taxes  within  twenty  days  from  the  date  of  the  notice, 
shall  be  charged  with  one  per  centum  thereon,  and  thereafter  with  five 
per  centum,  for  the  fees  of  the  collector,  except  as  herein  provided;  pro- 
vided that  in  a  village  in  which  the  compensation  of  the  collector  has 
been  fixed  by  the  board  of  trustees  as  provided  in  this  act,  the  taxes  may 
be  paid  within  the  said  twenty  days  without  additional  charge  and  all 
taxes  in  such  village  remaining  unpaid  after  the  expiration  of  said  twenty 
days  shall  be  increased  five  per  centum  except  as  herein  provided.  After 
the  expiratipn  of  such  twenty  days  the  collector  shall  proceed  to  collect 
the  taxes  remaining  unpaid,  and  for  that  purpose  he  possesses  all  the 
powers  of  a  town  collector.  The  laws  relating  to  town  collectors  shall 
also,  so  far  as  consistent  with  this  chapter,  apply  to  the  collection  of 
village  taxes.  (Amended  by  L.  1913,  ch.  61,  and  L.  1915,  ch.  253,  in  effect 
Apr.  9,  1915.) 

§  127.  Investment  of  sinking  funds. — If  at  any  time  the  receipts  of 
the  water,  light  or  other  department,  whether  accruing  from  earnings  of 
the  particular  department,  or  by  reason  of  moneys  appropriated  for  the 
use  of  such  department,  exceed  the  amount  needed  for  current  expenses, 
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and  the  payment  of  principal  or  interest  due  or  to  become  due  during  the 
next  fiscal  year,  the  surplus  may  be  transferred  to  a  fund  to  be  known  as 
the  sinking  fund  of  the  department,  and  to  be  used  in  the  payment  of  out- 
standing obligations,  or  for  future  expenses  of  the  particular  department, 
for  which  such  fund  is  created,  and  in  case  of  the  water  or  light  depart- 
ment, may  be  used  for  the  future  expenses  of  that  department  if  the  rents 
or  other  income  be  insufficient  for  that  purpose. 

Any  village  sinking  fund  may  be  invested  in:  1.  The  bonds  of  the 
United  States,  the  state  of  New  York,  or  any  city  of  this  state,  or  the  bonds, 
certificates,  or  other  obligations  issued  by  the  village  for  the  payment  of 
any  lawful  indebtedness,  which  may  be  purchased  at  any  time  from  such 
sinking  fund  at  prices  not  exceeding  the  par  value,  and  when  so  pur- 
chased the  same  shall  be  immediately  cancelled;  or 

2.  Mortgages  on  improved  land  owned  by  the  borrower  in  a  county 
in  which  such  village  or  a  part  thereof  is  located ;  but  before  such  a  mort- 
gage is  accepted  the  board  of  trustees  must  be  satisfied  that  the  borrower 
has  a  title  in  fee  to  such  lands,  and  that  the  same  are  free  and  clear  of  all 
incumbrances  and  are  worth  twice  the  amount  of  the  sum  loaned,  exclu- 
sive of  buildings.     (Amended  by  L.  1915,  ch.  195,  m  effect  Apr.  3,  1915.) 

§  129.  Bonds  or  other  obligations. — Bonds  or  other  obligations  of  the 
village  shall  be  signed  by  the  president  and  attested  by  the  clerk  under 
the  corporate  seal.  They  shall  become  due  within  thirty  years  from  the 
date  of  issue,  and,  unless  the  whole  amount  of  the  indebtedness  represented 
thereby  is  to  be  paid  within  five  years  from  their  date,  they  shall  be  so 
issued  as  to  provide  for  the  payment  of  the  indebtedness  in  equal  annual  in- 
stalments, the  first  of  which  shall  be  payable  not  more  than  five  years  from 
their  date.  The  amount  of  each  of  such  annual  instalments  shall  be  fixed 
and  determined  by  resolution  adopted  by  the  board  of  trustees  of  such 
village  and  shall  be  stated  in  the  public  notice  of  the  election  required 
to  be  given.  Such  bonds  shall  bear  interest  at  a  rate  not  exceeding  five 
per  centum  per  annum,  and  shall  be  negotiated  for  not  less  than  their  par 
value.  They  shall  be  sold  on  sealed  proposals  or  at  public  auction  upon 
notice  published  in  the  official  paper,  if  any,  and  also  in  any  other  news- 
paper actually  printed  in  the  village,  and  in  such  other  newspapers  as  the 
board  of  trustees  may  determine,  and  posted  in  three  public  places  in  the 
village,  at  least  ten  days  before  the  sale,  to  the  person  who  will  take  them 
at  the  highest  price.  They  shall  be  consecutively  numbered  from  one  to 
the  highest  number  issued,  and  the  clerk  shall  keep  a  record  of  the  num- 
ber of  each  bond  or  obligation,  its  date,  amount,  rate  of  interest,  when 
and  where  payable,  and  the  name  of  the  purchaser  thereof  or  the  person 
to  whom  they  are  issued,  or  in  whose  name  they  may  be  registered. 
(Amended  by  L.  1914,  ch.  54  cmd  L.  1915,  ch.  48,  in  effect  Mch.  9,  1915.) 

L.  1915,  ch.  48,  §  2. — Bonds  or  other  obligations  of  a  village  duly  authorized  by  a 
village  election  and  heretofore  or  hereafter  issued  in  accordance  with  the  pro- 
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visions  of  section  one  hundred  and  twenty-nine  of  the  Tillage  law,  as  such  section 
was  in  force  on  the  date  of  such  election,  shall  not  be  affected  or  invalidated  by 
the  amendment  of  such  section  by  chapter  fifty-four  of  the  laws  of  nineteen  hun- 
dred and  fourteen,  but  shall  be  valid  and  binding  obligations  on  the  village,  not- 
withstanding such  amendment 

L.  1915,  ch.  48,  |  S. — This  act  shall  not  affect  any  action  or  proceeding  now  pend- 
ing in  any  court  nor  shall  it  in  any  way  affect  the  validity  of  any  bonds  or  obli- 
gations issued  after  March  ninth,  nineteen  hundred  and  fifteen,  or  hereafter  issued 
pursuant  to  the  authority  of  an  election  held  on  or  before  March  fifteenth,  nineteen 
hundred  and  fifteen,  in  accordance  with  the  provisions  of  section  one  hundred  and 
twenty-nine  of  the  village  law,  as  the  same  was  amended  by  said  chapter  fifty-four 
of  the  laws  of  nineteen  hundred  and  fourteen,  and  was  in  effect  at  the  time  of  the 
first  publication  or  posting  of  the  notice  of  such  election,  which  bonds  or  obliga- 
tions shall  be  valid  and  binding  obligations  on  the  village  notwithstanding  such 
amendment     (As  amended  by  L.  1915,  ch.  424,  in  effect  Apr.  28,  1915.) 

L.  1915,  ch.  75,  |  1. — The  amendment  to  section  one  hundred  and  twenty-nine  of 
the  village  law  made  by  chapter  forty-eight  of  the  laws  of  nineteen  hundred  and 
fifteen  shall  not  apply  to  bonds  or  other  obligations  of  a  village  issued  or  to  be 
issued  pursuant  to  the  authority  of  any  village  election  held  or  to  be  held  March 
sixteenth,  nineteen  hundred  and  fifteen,  nor  affect  any  such  election  or  the  acts 
and  proceedings  of  the  trustees,  officers,  agents  or  electors  of  the  village  relating 
thereto;  and  if  any  such  election  shall  have  been  held  before  this  act  takes  effect, 
such  election  and  such  acts  and  proceedings  are  hereby  legalized  in  so  far  as  the 
same  might  otherwise  be  affected  by  the  enactment  of  such  chapter.  Such  bonds 
or  obligations  when  issued  In  accordance  with  the  provisions  of  section  one  hun- 
dred and  twenty-nine  of  the  village  law  as  amended  by  chapter  fifty-four  of  the 
laws  of  nineteen  hundred  and  fourteen  shall  be  valid  and  binding  obligations  of  the 
village  to  the  same  extent  and  with  the  same  effect  as  though  chapter  forty-eight 
of  the  laws  of  nineteen  hundred  and  fifteen  had  not  been  enacted.  (In  effect 
Mch.  16,  1915.) 

§  159.    Changing  grade  of  street  or  bridge. 

Injury  to  vaeant  lot. — Subdivision  1,  providing  for  damages  to  adjacent  land- 
owners caused  by  a  change  of  grade  of  a  village  street,  authorizes  a  recovery*  al- 
though the  land  injured  is  vacant  and  unimproved.  Staub  v.  Village  of  Mamaro- 
neck  (1915),  165  App.  Div.  755,  151  N.  Y.  Supp.  485. 

Construction  of  State  road;  recovery  by  property  owner  injured. — Where  the  con- 
struction of  a  State  road  through  a  village  at  a  higher  grade  necessitates  the 
widening  of  an  intersecting  street  by  the  village  itself,  an  adjoining  property  owner 
whose  access  is  Interfered  with  cannot  recover  damages  of  the  village  under  subdi- 
vision 1  of  this  section.  This,  because  there  was  no  change  of  grade  made  by  the 
village  itself.  But  such  property  owner  may  recover  damages  of  the  village  under 
subdivision  2  for  it  authorizes  a  recovery  for  an  injury  caused  by  a  change  of 
grade  not  made  by  the  village  itself.  It  is  immaterial  that,  through  inadvertence, 
the  claimant  brought  his  proceeding  under  subdivision  1  of  said  section,  if  the 
facts  set  forth  show  that  he  is  entitled  to  redress  under  subdivision  2,  if  the 
defendant  village  has  not  been  misled.  McMullen  v.  Village  of  Marlborough 
(1914),  163  App.  Div.  73,  148  N.  Y.  Supp.  504. 

§  164.  Cleaning  streets. — The  board  of  trustees  may  cause  the  streets  of 
the  village  or  any  part  thereof  to  be  cleared  of  rubbish  or  other  accumula- 
tions thereon,  injurious  to  the  use  or  appearance  thereof,  and  to  cause 
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all  grass  and  weeds  growing  therein  to  be  cut  and  removed  once  in  each 
month  from  May  to  October,  inclusive,  wholly  at  the  expense  of  the  vil- 
lage or  may  assess  the  expense  thereof,  in  whole  or  in  part,  upon  the  own- 
ers or  occupants  of  the  adjoining  land.  It  shall  be  the  duty  of  the  board 
of  trustees  upon  the  receipt  of  a  petition  signed  by  the  majority  of  the 
taxpayers  on  any  street  or  streets,  to  cause  such  street  or  streets  to  be 
cleared  of  rubbish  or  other  accumulations  thereon  injurious  to  the  use 
or  appearance  thereof  and  assess  the  expense  in  whole  or  in  part  as  afore- 
said.    (Amended  by  L.  1915,  ch.  458,  in  effect  Apr.  28,  1915.) 

§  167-a.  Appropriations  for  shade  trees. — In  any  incorporated  village 
having  no  board  of  public  works  the  board  of  trustees  of  such  village  may, 
by  resolution,  appropriate  from  the  general  or  street  funds,  in  any  one 
year,  a  sum  not  to  exceed  two  hundred  dollars  to  be  known  as  the  "shade 
tree  fund."  Such  fund  shall  be  expended  for  the  setting  out  or  preserva- 
tion of  shade  trees  along  the  public  streets  of  such  village  in  such  manner 
as  the  board  of  trustees  may  direct.  (Added  by  L.  1915,  ch.  438,  in  effect 
Apr.  28,  1915.) 

§  169-a.  Acquisition  of  real  property  by  gift,  for  municipal  purposes. — 
The  board  of  trustees  on  behalf  of  the  village  may  accept  a  gift  by  bequest, 
grant  or  devise  of  a  site  or  building,  or  both,  for  municipal  purposes. 
(Added  by  L.  1915,  ch.  392,  in  effect  Apr.  28,  1915.) 

§  188-a.  Police  department. — The  board  of  trustees  of  a  village  in  a 
county  adjoining  a  city  of  the  first  class,  or  if  the  municipal  board  con- 
tinued by  section  sixty-six  acts  as  police  commissioners,  such  board  may, 
instead  of  appointing  policemen  for  fixed  terms  pursuant  to  section  one 
hundred  and  eighty-eight,  by  resolution,  establish  a  police  department  in 
such  village,  and  appoint  a  chief  of  police  and  such  number  of  policemen 
as  may  be  needed,  and  fix  their  compensation.  No  person  shall  be  eligible 
to  membership  in  such  police  force  who  shall  not  be  a  citizen  of  the  United 
States,  who  shall  have  been  convicted  of  felony,  who  shall  be  unable  to 
read  or  write  understanding^  the  English  language  or  who  shall  not  have 
resided  within  the  village  two  years,  next  preceding  his  appointment. 
No  person  shall  be'  appointed  a  member  of  such  police  force  who  is  over  the 
age  of  forty-five  years,  nor  continue  to  act  as  such  after  reaching  the  age 
of  sixty-five  years.  Except  as  provided  by  this  section  a  member  of  such 
police  force  shall  continue  in  office  unless  suspended  or  dismissed.  A 
member  found  guilty  upon  charges,  after  notice  and  opportunity  to  be 
heard  in  his  defense,  of  neglect  or  dereliction  in  the  performance  of  official 
duty,  or  violation  of  rules  and  regulations,  or  disobedience  of  orders,  or 
absence  without  leave,  or  other  breach  of  discipline,  or  incompetency  to  per- 
form official  duty,  or  an  act  or  delinquency  seriously  affecting  his  general 
character  or  fitness  for  office,  may  be  punished  by  the  board  of  trustees 
or  other  municipal  board  having  jurisdiction,  by  reprimand,  forfeiture 
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and  the  withholding  of  salary  or  compensation  for  a  specified  time  not 
exceeding  twenty  days,  suspension  from  duty  for  a  specified  time  not  ex- 
ceeding twenty  days,  and  the  withholding  of  salary  or  compensation  dur- 
ing such  suspension,  or  by  dismissal  from  the  force.  The  dismissal  of  a 
member  of  the  force,  however,  shall  be  subject  to  review  by  certiorari. 
{Added  by  L.  1915,  ch.  479,  in  effect  May  3,  1915.) 

§  220.    Contracts  for  water  supply. 

See  Marlborough  Water  Work?  Co.  v.  ViUage  of  Marlborough  (1914),  163  App. 
Div.  159,  148  N.  Y.  Supp.  374. 

§  276.  Contracts  with  other  municipalities,  sewer  districts,  et  cetera. — 
The  board  of  sewer  commissioners  may  contract  for  the  connection  of  the 
sewers  thereof  with  the  sewers  of  another  village,  or  of  a  town,  or  city, 
or  of  a  sewer  district  established  under  the  provisions  of  article  eleven  of 
the  town  law ;  or  jointly  with  such  other  village  or  a  town  or  city  or  sewer 
district  established  as  aforesaid,  may  construct,  maintain,  operate  or  use 
sewers,  outlets  or  disposal  works;  or  may  contract  with  any  such  other 
village,  or  a  town,  or  city,  or  sewer  district  established  as  aforesaid  for 
the  right  to  construct  and  maintain  through  any  such  other  village,  town 
or  city,  or  sewer  district  established  as  aforesaid,  an  outlet  sewer,  including 
the  right  to  acquire  real  property  for  such  sewer  outlet,  which  thereupon 
may  be  acquired  either  at  private  sale  or  by  condemnation  as  authorized 
by  this  act.  No  sewer,  outlet  or  disposal  works  of  any  other  village,  town 
or  sewer  district  thereof,  or  city,  shall  be  constructed  in  any  village  with- 
out the  approval  of  the  board  of  sewer  commissioners  of  the  village  in 
which  such  sewer,  outlet  or  disposal  works  shall  be  constructed,  and  no 
such  contract  shall  be  made  unless  a  proposition  therefor  be  adopted  by 
the  village  constructing  the  sewer,  outlet  or  disposal  works,  stating  the 
maximum  expense.  {Amended  by  L.  1909,  ch.  212,  L.  1912,  ch.  122  and 
L.  1915,  ch.  25,  in  effect  Mch.  4,  1915.) 

§  292-a.  Cemeteries  in  Watkins. — The  board  of  park  or  cemetery  com- 
missioners of  the  village  of  Watkins,  in  the  county  of  Schuyler,  shall  have, 
in  addition  to  the  powers  granted  by  section  two  hundred  and  ninety-two 
of  this  chapter,  the  power  to  assess  the  owners  of  lots  in  any  cemetery 
in  such  village  an  amount  not  exceeding  two  dollars  per  year  for  the  pur- 
pose of  raising  moneys  to  keep  the  lots  in  such  cemetery  in  good  and 
proper  condition,  and  the  trustees  of  such  village  for  that  purpose  shall 
have  all  the  powers  mentioned  in  section  seventy-two  of  the  membership 
corporation*  law.     (Added  by  L.  1915,  ch.  203,  in  effect  Apr.  3,  1915.) 


*  So  in  original 
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ARTICLE  14-A. 
(Article  added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

PROVISION*  APPLICABLE  TO  A  VILLAGE  EMBRACING  THE  ENTIRE 

TERRITORY  07  A  TOWN. 

Section  322.    Application. 

323.  Succession  of  powers  and  duties. 

324.  Water  districts. 

325.  Lamp  or  street  lighting  districts.  • 

326.  Sewer  districts. 

327.  Highways  and  streets. 

328.  Fire  districts. 

329.  Taxation  and  assessment. 
329-a.  Obligations  and  property. 
329-b,  Miscellaneous  town  charges. 
329-c.  Officers. 

§  322.  Application. — This  article  shall  apply  to  any  village  which  has 
been  or  may  hereafter  be  incorporated  to  embrace  the  entire  territory  of  a 
town.     (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  323.  Succession  of  powers  and  duties. — In  every  such  village,  all  the 
powers  and  duties  imposed  by  law  upon  the  town  board  of  the  town  or  upon 
any  officer  of  the  town  or  commissioners  or  boards  of  any  district  in  rela- 
tion to  any  water  district,  or  any  lamp  or  street  lighting  district,  or  any 
sewer  district,  or  any  fire  district,  created  or  organized  under  the  pro- 
visions of  the  town  law,  shall  devolve  and  are  hereby  imposed  upon  the 
board  of  trustees  of  such  village,  and  all  contracts  in  relation  to  such  dis- 
tricts or  any  improvements  therein  shall  be  performed  and  completed  by 
the  said  board  of  trustees.  (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14, 
1915.) 

§  324.  Water  districts. — In  every  such  village  any  water  districts  cre- 
ated or  organized  under  the  provisions  of  the  town  law,  shall  continue  and 
the  board  of  trustees  shall  be  and  they  are  hereby  vested  with  the  full 
management  and  control  of  such  districts,  and  the  water  systems  con- 
structed therein,  and  the  assessment  of  the  cost  and  expenses  thereof, 
which  water  districts  shall  until  discontinued  in  the  manner  hereinafter 
provided,  be  managed,  controlled  and  operated  and  may  be  extended  or 
enlarged,  by  said  board  of  trustees  in  the  manner  provided  in  the  town 
law;  provided,  however,  that  if  any  such  village  shall  adopt  a  general 
village  water  system,  such  water  district  or  districts  may  be  discontinued 
upon  the  adoption  of  a  proposition  for  such  discontinuance  at  a  village 
election.     (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  325.  Lamp  or  street  lighting  districts. — In  every  such  village  any 
lamp  or  street  lighting  districts  created  or  organized  under  the  provisions 
of  the  town  law,  shall  continue  and  the  board  of  trustees  shall  be  and  they 
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are  hereby  vested  with  the  full  management  and  control  of  such  districts, 
and  the  lighting  system  thereof,  and  the  assessment  of  the  cost  and  ex- 
penses of  such  lighting,  which  lighting  district  shall  until  discontinued 
in  the  manner  hereinafter  provided,  be  managed,  controlled  and  operated 
and  may  be  extended  or  enlarged,  by  said  board  of  trustees,  in  the  man- 
ner provided  in  the  town  law;  provided,  however,  that  the  board  of  trus- 
tees of  such  village  may,  in  its  discretion,  by  resolution,  discontinue  any 
such  lighting  district,  in  which  case  the  provisions  of  the  village  law  in 
relation  to  street  lighting  shall  apply  to  any  such  village.  (Added  by  L. 
1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  326.  Sewer  districts. — In  every  such  village  any  sewer  district  cre- 
ated or  organized  under  the  provisions  of  the  town  law,  shall  continue 
and  the  board  of  trustees  shall  be  and  they  are  hereby  vested  with  the 
full  management  and  control  of  such  districts,  and  the  sewer  systems  con- 
structed therein,  and  the  assessment  of  the  cost  and  expenses  thereof, 
which  sewer  districts  shall  until  discontinued  in  the  manner  hereinafter 
provided,  be  managed,  controlled  and  operated  and  may  be  extended  or 
enlarged,  by  said  board  of  trustees,  in  the  manner  provided  in  the  town  law ; 
provided,  however,  that  if  any  such  village  shall  adopt  a  sewer  system  pur- 
suant to  the  provisions  of  the  village  law,  such  sewer  district  or  districts 
may  be  discontinued  upon  the  adoption  of  a  proposition  for  such  dis- 
continuance at  a  village  election.  The  board  of  trustees  in  every  such 
village  shall  be  and  are  hereby  authorized  to  issue  for  the  purpose  of  com- 
pleting, enlarging  or  extending  such  sewer  system  in  the  manner  authorized 
by  the  town  law,  bonds  of  the  said  village,  which  shall  be  a  village  charge 
and  for  the  purpose  of  providing  for  the  payment  of  the  principal  and 
interest  of  said  bonds  and  the  cost  of  maintenance  and  operation  of  the 
sewer  in  such  district  shall  have  the  power  and  authority  to  assess  the 
lands  within  such  district  for  the  amount  of  such  principal  and  interest, 
and  such  cost  of  maintenance  and  operation  payable  in  any  year,  in  the 
manner  authorized  by  the  town  law,  all  the  duties  and  powers  of  the  com- 
missioners of  such  sewer  district,  and  of  the  board  of  supervisors  of  the 
county,  being  for  that  purpose  devolved  upon  the  board  of  trustees  of  the 
said  village.     (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  327.  Highways  and  streets. — If  prior  to  the  incorporation  of  any  such 
village,  the  voters  of  any  such  town  may  have  authorized  the  issuance  of 
town  bonds  for  the  purpose  of  laying  out,  grading,  paving  or  otherwise 
improving  or  constructing  sidewalks  in  such  town,  the  power  to  issue 
such  bonds,  to  make  the  improvement  for  which  the  same  were  voted,  and 
to  receive  and  apply  the  proceeds  thereof,  shall  devolve  upon  and  be 
vested  in  the  board  of  trustees  of  every  such  village,  and  such  board  of 
trustees  without  any  further  election  or  authority  shall  be  and  are  hereby 
authorized  and  empowered  to  issue  the  bonds  of  such  village  to  the  amount, 
bearing  interest  and  upon  the  terms,  maturities  and  conditions  so  author- 
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ized  by  vote  of  such  town,  and  to  levy,  assess  and  collect  a  tax  upon  the 
taxable  property  of  such  village  in  the  same  manner  as  other  taxes  of  such 
village  are  levied,  assessed  and  collected,  sufficient  to  pay  the  interest  oil 
said  bonds  as  the  same  shall  accrue  and  sufficient  also  to  provide  for  the 
payment  of  the  principal  thereof  at  maturity.  If  prior  to  the  incorpora- 
tion of  any  such  village,  town  bonds  shall  have  been  issued  pursuant  to 
any  vote  of  the  town  for  such  purposes,  the  proceeds  thereof,  or  any  part 
of  such  proceeds  that  may  not  have  been  expended  and  applied  shall  be 
paid  over  to  the  said  village  to  be  applied  and  expended  under  the  direc- 
tion of  the  board  of  trustees,  in  the  making  and  construction  of  such  im- 
provement.    (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  328.  Fire  districts. — In  every  such  village  any  fire  districts  created 
or  organized  under  the  provisions  of  the  county  law,  shall  be  merged  in 
and  consolidated  with  such  village  and  shall  become  a  part  of  such  village 
for  fire  protection  purposes  and  all  buildings,  engines,  fire  apparatus,  and 
other  property  belonging  to  such  fire  district  shall  be  vested  in  such  vil- 
lage and  maintained  and  administered  by  it  as  a  part  of  the  fire  protection 
system  thereof.  All  the  powers  and  duties  of  the  commissioners  of  such 
fire  district  shall  be  and  are  hereby  devolved  upon  and  transferred  to 
the  board  of  trustees  of  such  village.  For  the  purpose  of  paying  the  prin- 
cipal and  interest  of  any  bonds  of  any  such  fire  district  which  may  be 
outstanding  and  unpaid  at  the  date  of  the  incorporation  of  any  such  vil- 
lage, the  board  of  trustees  of  such  village  shall  levy,  assess  and  collect  upon 
all  the  taxable  property  in  such  village,  a  tax  sufficient  to  pay  the  interest 
thereof  as  the  same  accrues  and  sufficient  also  to  provide  for  the  payment 
of  the  principal  of  such  bonds  at  maturity.  ( Added  by  L.  1915,  ch.  305, 
in  effect  Apr.  14,  1915.) 

§  329.  Taxation  and  assessment. — In  every  such  village  all  property 
shall  be  assessed  for  taxation  for  state,  county,  town,  village  and  district 
purposes,  in  the  manner  provided  by  the  laws  applicable  to  the  county 
in  which  such  village  may  be  situated.  (Added  by  L.  1915,  ch.  305,  in 
effect  Apr.  14,  1915.) 

§  329-a.  Obligations  and  property. — The  outstanding  obligations,  con- 
tracts and  bonds  of  any  such  town  or  of  any  district  therein,  incurred, 
made  or  issued  for  the  purpose  of  improving  the  highways  thereof,  or 
constructing  overhead  or  undergrade  crossings,  or  constructing  sidewalks 
or  for  sewers  or  sewer  districts*  purposes,  or  for  water  or  water  district 
purposes,  or  for  fire  district  purposes,  shall  devolve  upon  and  be  assumed  by 
any  such  village  and  the  board  of  trustees  of  any  such  village,  is  hereby 
authorized  and  empowered  and  it  shall  be  its  duty  to  provide  for  the 
payment  and  discharge  of  such  obligations,  contracts  and  bonds  by  taxa- 
tion or  assessment  of  taxes  in  the  same  manner  as  the  board  of  supervis- 


*  So  in  original. 
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ors,  town  board,  or  supervisor  or  officers  of  such  town,  or  of  any  district 
therein  are  or  may  be  authorized  to  provide  therefor  or  by  taxation  of 
all  the  taxable  property  in  such  village  in  any  case  in  which  by  virtue  of 
any  provision  of  this  act  or  of  any  other  statute  such  obligations,  contracts 
or  bonds  are  or  may  be  made  a  general  village  charge.  All  moneys,  credits 
and  property  of  the  said  town,  including  any  moneys  to  which  said  town 
may  be  entitled  as  state  aid  under  the  general  highway  law,  and  all  the 
moneys,  credits  and  property  of  any  sewer  district,  water  district,  fire  dis- 
trict or  lamp  or  street  lighting  district  thereof,  shall  pass  to  and  become 
the  property  of  any  such  village,  and  shall  be  paid  over  and  delivered  to 
such  village  by  the  several  custodians  thereof  upon  demand,  and  shall  be 
used  and  applied  by  the  said  village  for  the  purposes  for  which  the  same 
could  lawfully  have  been  used  by  the  said  town  or  by  any  such  district 
therein.  In  every  such  village  all  taxes  and  assessments  levied  or  assessed 
before  incorporation  upon  the  taxable  property  in  the  said  town  or  upon 
the  taxable  property  in  any  water  district,  fire  district,  lighting  district 
or  sewer  district  therein  for  town  or  district  purposes,  shall,  when  collected, 
be  paid  over  to  such  village  and  used  by  such  village  for  the  purposes  for 
which  the  same  were  levied  and  assessed.  (Added  by  L.  1915,  ch.  305,  in 
effect  Apr.  14,  1915.) 

§  3294.  Miscellaneous  town  charges. — In  every  such  town,  the  town 
board  in  the  month  of  December  in  each  year  shall  present  to  the  board 
of  trustees  of  such  village  a  statement  of  all  town  charges  audited  and 
allowed  by  the  said  town  board,  or  by  the  board  of  town  auditors,  for  town 
purposes  other  than  for  purposes  which  by  this  article  have  been  devolved 
upon  sucih  village,  and  the  board  of  trustees  of  such  village  shall  levy, 
assess  and  collect  the  amount  thereof  in  the  next  tax  levy  in  such  village, 
and  when  collected,  the  same  shall  be  paid  to  the  several  persons  lawfully 
entitled  thereto.     (Added  by  L.  1915,  ch.  305,  in  effect  Apr.  14,  1915.) 

§  329-c.  Officers. — In  any  such  village  a  person  otherwise  qualified  to 
hold  a  village  office  shall  not  be  disqualified  by  reason  of  holding  a  town 
office,  whether  elective  or  appointive.  In  every  such  village  there  shall 
be  four  trustees,  to  be  elected  at  the  first  village  election,  or  at  the  next 
election  after  this  article  takes  effect.  (Added  by  L.  1915,  ch.  305,  in  effect 
Apr.  14,  1915.) 

§  331.  Notice;  proof  of  posting;  when  publishing  not  required. — When- 
ever by  this  chapter  or  by  a  rule,  by-law  or  ordinance  made  in  pursuance 
thereof,  a  notice  or  ordinance  is  authorized  or  required  to  be  posted,  an 
affidavit  thereof  by  the  person  posting  the  same  is  presumptive  evidence 
of  such  posting.  Whenever  by  this  chapter,  or  by  a  rule,  by-law  or  or- 
dinance made  in  pursuance  thereof,  a  notice  or  ordinance  is  authorized  or 
required  to  be  published  in  any  newspaper  and  the  editor  or  proprietor 
of  such  newspaper,  or  other  person  in  charge  of  the  publication  thereof, 
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shall  fail,  neglect  or  refuse  to  print  or  publish  such  notice  or  ordinance 
in  such  paper,  after  the  same  shall  have  been  offered  or  presented  for  pub- 
lication, the  supreme  court  or  a  justice  thereof  may  by  an  order  and  upon 
sufficient  reason  therefor  being  shown,  dispense  with  such  publication  in 
such  newspaper,  so  refusing  to  publish  such  notice  or  ordinance,  providing 
the  notice  or  ordinance  shall  have  been  posted  as  required  by  this  chapter. 
(Amended  by  L.  1915,  ch.  401,  in  effect  Apr.  28,  1915.) 

§  331-a.  Compensation  for  printing. — The  compensation  to  be  allowed 
to  the  printer  of  a  newspaper  for  the  publishing  of  an  ordinance,  notice 
or  other  advertisement  required  by  this  chapter  to  be  published  shall  be 
fixed  by  the  board  of  trustees  of  the  village  and  shall  not  exceed  the  fol- 
lowing rate : 

Fifty  cents  per  folio  for  the  first  insertion  and  twenty-five  cents  per 
folio  for  each  subsequent  insertion.  (Added  by  L.  1915,  ch.  401,  in  effect 
Apr.  28,  1915.) 

§  341.    Actions  against  the  village. 

Section  does  not  apply  to  actions  for  breach  of  contract. — A  plaintiff,  suing  an 
incorporated  village  for  damages  caused  by  the  alleged  breach  of  a  contract  to 
furnish  him  with  water,  need  not  as  a  prerequisite  to  suit  serve  a  verified  notice 
of  his  claim  under  section  341  of  the  Village  Law.  The  claims  referred  to  in 
said  section  are  such  as  arise  out  of  negligent  acts  on  the  part  of  the  village,  or 
its  officers,  by  which  physical  injuries  are  caused  to  persons  or  property.  It  has 
no  relation  to  actions  founded  upon  a  breach  of  contract.  Bradley  v.  Village  of 
Union  (1914),  164  App.  Div.  665,  150  N.  Y.  Supp.  107. 

Action  for  personal  injury;  notice;  village  created  by  special  act. — Under  section 
380  of  the  Village  Law,  the  provisions  of  section  341  thereof,  that  no  "action 
shall  be  maintained  against  the  village  for  damages  for  a  personal  injury  .  .  . 
sustained  by  reason  of  the  negligence  of  the  village  or  of  any  officer  .  .  .  thereof, 
unless  the  same  shall  be  commenced  within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued,  nor  unless  a  written  verified  statement  of  the  nature 
of  the  claim  and  of  the  time  and  place  at  which  said  Injury  is  alleged  to  have 
been  received,  shall  have  been  filed  with  the  village  clerk  within  sixty  days/' 
applies  to  a  village  created  by  special  charter  where  no  requirement  as  to  notice 
is  made  therein,  but  the  rule  is  not  to  be  extended  for  the  purpose  of  working 
injustice.  Under  section  52  of  the  charter  of  the  village  of  Owego,  which  declares 
it  necessary  to  a  cause  of  action  for  injuries  received  by  reason  or  on  account 
of  "any  defective  condition  of  any  sidewalk  in  said  village,"  that  written  notice 
of  such  injury  shall  be  given  within  ten  days  after  such  injury  shall  have  been 
caused,  a  notice  stating  what  particular  sidewalk  was  defective  and  fixing  the 
date  of  the  accident  was  sufficient  although  not  verified.  Hauer  v.  Village  of 
Owego  (1915),  165  App.  Div.  734,  151  N.  Y.  Supp.  109. 

When  verified  statement  by  infant  excused. — Immature  infancy,  which  includes 
the  age  of  five  years,  is,  as  a  matter  of  law,  a  condition  of  physical  and  mental 
inability  excusing  compliance  with  the  requirement  of  section  341  of  the  General 
Village  Law  (Cons.  Laws,  ch.  64)  requiring  a  verified  statement  of  claim  for 
personal  injuries  to  be  filed  within  sixty  days.  Nor  should  a  child  of  that  age  be 
prejudiced  by  the  failure  of  its  father  or  mother  to  file  the  same.  Murphy  v. 
Village   of  Fort  Edward    (1915),   213   N.  Y.   397. 
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§  348.  Extension  of  Tillage  boundaries.  L.  1915,  ch.  267. 

§  348.  Extension  of  boundaries. — Territory  not  in  a  city  or  village  may 
be  annexed  to  an  adjoining  village.  A  petition  for  such  annexation,  de- 
scribing tbe  territory,  stating  the  number  of  inhabitants  thereof,  and 
signed  by  a  majority  of  the  persons  residing  therein,  if  any,  qualified  to 
vote  for  town  officers,  and  also  by  the  owners  of  a  majority  in  value  of 
the  property  therein,  assessed  upon  the  last  preceding  town  assessment- 
roll,  may  be  presented  to  the  board  of  trustees  of  such  village.  Each 
person  signing  the  petition  shall  state  opposite  his  name  the  assessed  valua- 
tion of  the  property,  if  any,  owned  by  him  in  such  territory.  Such 
petition  must  be  verified  by  at  least  three  persons  signing  the  same  to  the 
effect  that  the  petitioners  constitute  a  majority  of  the  qualified  electors, 
if  any,  of  such  territory,  and  that  the  petition  represents  a  majority 
in  value  of  the  property  as  above  described.  The  petition  must  also  be 
acknowledged  in  the  same  manner  as  a  deed  to  be  recorded. 

Such  petition  must  be  accompanied  by  the  written  consent  of  a  majority 
of  the  town  board  of  the  town  in  which  such  territory  is  situated,  residing 
outside  the  village.  Upon  the  presentation  of  such  petition  and  consent, 
the  board  of  trustees  shall  cause  a  proposition  for  such  annexation  to 
be  submitted  at  an  annual  or  special  election.  If  the  proposition  be 
adopted,  the  petition  and  consent  and  the  certificate  of  the  election  shall 
be  recorded  in  the  village  book  of  records.  Such  annexation  takes  effect 
upon  the  receipt  by  the  village  clerk  of  the  certificate  of  the  secretary  of 
state  under. the  seal  of  his  office,  certifying  that  he  has  received  and  placed 
on  file  in  his  office  an  outline  map  and  description  of  the  corporate  limits 
of  such  village  as  extended,  together  with  the  date  of  filing  the  same  in  his 
office.  Such  outline  map  and  description  shall  plainly  show  and  describe 
the  territory  annexed.  The  date  of  filing  such  outline  map  and  descrip- 
tion, as  shown  by  the  certificate  of  the  secretary  of  state,  shall  be  deemed 
the  date  of  the  annexation  of  the  territory  to  such  village.  And  a  cer- 
tificate thereof  containing  a  description  of  the  territory  annexed  shall, 
within  ten  days  after  such  election,  be  filed  by  the  village  clerk  in  the 
office  of  the  clerk  of  the  town  and  of  the  county  in  which  such  annexed 
territory  is  situated.  (Amended  by  L.  1915,  ch.  257,  in  effect  Apr.  9, 
1915.) 

W ATKINS  GLEN  RESERVATION. 
Commission  reorganized,  Public  Lands  L.,  §  111. 


WEAPONS. 

Carrying  and  use,  Penal  L.,  §  1897. 
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WESTCHESTEE  COUNTY. 

L.  1915,  ch.  404. — An  act  to  provide  for  the  taxation  of  certain  real  property  in 
the  county  of  Westchester.     (In  effect  Apr.  28,  1915.) 

Section  1.  All  real  property  purchased  or  acquired  by  the  county  of 
Westchester  after  October  first,  nineteen  hundred  and  fourteen,  and  sit- 
uated within  the  limits  of  said  county,  if  purchased  or  acquired  for  county 
purposes,  shall  be  subject  to  taxation  notwithstanding  the  exemption  pro- 
vided in  subdivision  three  of  section  four  of  the  tax  law. 

WITNESSES. 
Code  of  Criminal  Procedure. 

§  618-b.  Judge  may  order  witness  to  enter  into  an  undertaking  for  ap- 
pearance or  be  committed  on  refusal  to  comply  therewith. — Whenever  a 
judge  of  a  court  of  record  in  this  state  is  satisfied,  by  proof  on  oath,  that  a 
person  residing  or  being  in  this  state  is  a  necessary  and  material  witness 
for  the  people  in  a  criminal  action  or  proceeding  pending  in  any  of  the 
courts  of  this  state,  he  may,  after  an  opportunity  has  been  given  to  such 
person  to  appear  before  such  judge  and  be  heard  in  opposition  thereto, 
order  such  person  to  enter  into  a  written  undertaking,  with  such  sureties 
and  in  such  sum  as  he  may  deem  proper,  to  the  effect  that  he  will  appear 
and  testify  at  the  court  in  which  such  action  or  proceeding  may  be  heard 
or  tried,  and  upon  his  neglect  or  refusal  to  comply  with  the  order  for 
that  purpose,  the  judge  must  commit  him  to  such  place,  other  than  a 
state  prison,  as  he  may  deem  proper,  until  he  comply  or  be  legally  dis- 
charged. A  judge  of  a  court  of  record  sitting  in  the  county  in  which  such 
criminal  action  or  proceeding  is  pending  may,  when  there  is  no  further 
necessity  for  the  detention  of  the  witness,  fix  a  definite  sum  of  money  to 
be  paid  to  such  witness  as  compensation  during  the  time  of  his  detention. 
Such  sum  shall  not  be  greater  than  the  rate  of  three  dollars  for  each  day 
of  actual  detention.  Such  judge  if  satisfied  that  the  witness  so  com- 
mitted is  wholly  destitute  of  means  or  has  a  family  dependent  upon  him 
for  support  or  for  other  sufficient  reason  may  in  his  discretion  while 
such  witness  is  detained,  by  order,  fix  a  sum  not  greater  than  one-half  of 
the  rate  aforesaid  for  the  actual  number  of  days  detained  at  the  time  of 
making  such  order,  to  be  forthwith  paid  to  the  witness  during  the  pen- 
dency of  the  action  or  proceeding  as  partial  compensation.  Any  such  sum 
or  sums  so  advanced  to  the  witness  during  his  detention  shall  be  deducted 
from  the  amount  of  compensation  finally  fixed.  Such  judge  is  hereby 
authorized  further  to  make  any* of  the  orders  hereinbefore  provided  for 
in  any  case  where  the  witness  has  been  committed  by  either  a  coroner  or 
a  magistrate.  Any  sum  of  money  directed  to  be  paid  as  herein  provided 
shall  be  paid  by  the  county  treasurer  of  the  county  upon  filing  with  him 
a  certified  copy  of  the  order  fixing  the  whole  or  partial  amount  of  com- 
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pensation  herein  provided  for;  and  where  the  amount  of  compensa- 
tion is  finally  fixed,  a  certified  copy  of  the  order  discharging  the  wit- 
ness from  custody.  For  the  purpose  of  compelling  the  attendance  of 
any  person  before  him  to  show  cause  why  he  should  not  be  required  to 
enter  into  such  an  undertaking  to  appear  as  a  witness  or  be  committed  in 
default  thereof,  such  judge  may  at  any  time  upon  the  proof  on  oath  re- 
quired as  hereinbefore  set  forth,  make  an  order  in  the  nature  of  an  at- 
tachment requiring  such  person  forthwith,  or  at  such  time  as  may  be 
fixed  therein,  to  appear  before  such  judge.  Disobedience  of  such  order 
shall  be  punishable  as  for  a  contempt  of  court.  (Amended  by  L.  1915, 
ch.  566,  in  effect  Sept.  1,  1915.) 

Code  of  Civil  Procedure. 

§  831.  When  husband  and  wife  not  competent  witnesses;  when  compe- 
tent.— A  husband  or  wife  is  not  competent  to  testify  against  the  other, 
upon  the  trial  of  an  action,  or  hearing  upon  the  merits  of  a  special  pro- 
ceeding, founded  upon  an  allegation  of  adultery,  except  to  prove  the 
marriage  or  disprove  the  allegation  of  adultery.  However,  if  upon  such 
trial  or  such  hearing  the  party  against  whom  the  allegation  of  adultery 
is  made  produces  evidence  tending  to  prove  any  of  the,  defenses  thereto 
mentioned  in  section  seventeen  hundred  and  fifty-eight  of  this  act,  the 
other  party  is  competent  to  testify  in  disproof  of  any  such  defense.  A 
husband  or  wife  shall  not  be  compelled,  or  without  consent  of  the  other  if 
living,  allowed  to  disclose  a  confidential  communication  made  by  one  to 
the  other  during  marriage.  In  an  action  for  criminal  conversation,  the 
plaintiff's  wife  is  not  a  competent  witness  for  the  plaintiff,  but  she  is  a 
competent  witness  for  the  defendant,  as  to  any  matter  in  controversy; 
except  that  she  cannot,  without  the  plaintiff's  consent,  disclose  any  con- 
fidential communication  had  or  made  between  herself  and  the  plaintiff. 
(Amended  by  L.  1915,  ch.  181,  in  effect  Apr.  3,  1915.) 

WOMEN. 
Over  sixteen,  employment;   Labor  L.,  §§   161,  161a.    See  State  Farm  for  women. 

WORKMEN'S  COMPENSATION. 
Powers  of  Commission  transferred  to  Industrial  Commission.    See  Labor  L.  §{  40-62. 
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U 1915,  ch.  615.  Previous  disability.  §|  3,15. 

WOBEHEITS  COMPENSATION  LAW. 

(L.  1913,  ch.  816;   1914,  ch.  41.) 

The  workmen's  compensation  law  does  not  ezoept  from  its  benefits  employees 
who  have  obtained  employment  in  violation  of  action  939  of  the  Penal  Law,  which 
provides  that  "A  person  who  obtains  employment  .  .  .  by  .  .  .  aid  ...  of  any 
false  statement  in  writing,  as  to  his  .  .  .  previous  employment  .  .  .,  is  guilty 
of  a  misdemeanor."  Such  a  contract  is  not  void  but  merely  voidable,  at  the 
election  of  the  employer.  Kenny  v.  Union  Railway  Co.  (1915),  166  App.  Div. 
497,  152  N.  Y.  Supp.  117. 

Intention  of  legislature;  when  employee  may  bring  action  to  recover  for  injuries 
sustained  in  hazardous  employment. — It  cannot  be  assumed  that  by  the  Workmen's 
Compensation  Law  the  legislature  intended  to  deprive  an  employee  of  the  right 
to  recover  damages  for  injuries  not  constituting  disability  within  the  meaning  of 
said  statute  and  thereunder  an  employee  may  bring  an  action  to  recover  for  in- 
juries received  in  a  hazardous  employment  by  a  bite  from  a  horse  necessitating 
amputation  of  a  part  of  plaintiff's  ear.  Shinnick  v.  Clover  Farms  Co.  (1915),  90 
Misc.  1,  152  N.  Y.  Supp.  649. 

§  3.    Definitions;  employer  and  employee. 

Relation  of  employer  and  employee. — While  the  relation  of  employer  and  employee 
as  defined  by  the  Workmen's  Compensation  Law  must  have  existed  at  the  time 
the .  deceased  sustained  the  injury  for  which  compensation  is  sought,  it  matters 
not  whether  the  employment  was  under  a  contract  valid  as  to  both  parties  or 
under  a  contract  voidable  at  the  election  of  the  employer,  or  whether  the  liability 
of  the  employer  for  wages  was  fixed  or  determinable  under  quantum  meruit, 
Kenny  v.  Union  Railway  Co.  (1915),  166  App.  Div.  497,  152  N.  Y.  Supp.  117. 

State  and  municipalities  as  employers;  work  for  pecuniary  gain. — The  Work- 
men's Compensation  Law  in  its  application  to  the  State,  its  municipal  corpora- 
tions and  other  political  subdivisions  thereof,  comprehends  only  those  hazardous 
employments  classified  in  section  2  of  the  law.  The  restrictions  of  the  term  "em- 
ployment," as  defined  in  the  act,  is  applicable  to  the  State,  its  municipalities 
and  other  political  subdivisions.    Opinion  of  Atty.  Genl.,  June  9,  1914. 

§  15.  Schedule  in  case  of  disability. — Subd.  6  amended  by  L.  1915, 
ch.  615,  in  effect  May  12,  1915,  as  follows: 

6.  Previous  disability.  The  fact  that  an  employee  has  suffered  previous 
disability  or  received  compensation  therefor  shall  not  preclude  him  from 
compensation  for  a  later  injury  nor  preclude  compensation  for  death  re- 
sulting therefrom ;  but  in  determining  compensation  for  the  later  injury  or 
death  his  average  weekly  wages  shall  be  such  sum  as  will  reasonably  rep- 
resent his  earning  capacity  at  the  time  of  the  later  injury,  provided,  how- 
ever, that  an  employee  who  is  suffering  from  a  previous  disability  shall 
not  receive  compensation  for  a  later  injury  in  excess  of  the  compensation 
allowed  for  such  injury  when  considered  by  itself  and  not  in  conjunc- 
tion with  the  previous  disability. 

Loss  of  one-half  a  finger,  what  constitutes;  damages  for  injury  to  finger  resulting 
in  amputation  of  about  one-third  of  the  bone  of  the  distal  phalange. — Under  the 
Workmen's  Compensation  Law  (Laws  of  1914,  chap.  41),  providing  that  in  the 
case  of  the  loss  of  the  third  finger  the  injured  party  shall  be  entitled  to  sixty- 
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six  and  two-thirds  per  centum  of  the  average  weekly  wages  for  a  period  of 
twenty-five  weeks,  and  that  "the  loss  of  the  first  phalange  of  the  thumb  or  finger 
shall  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger, 
and  compensation  shall  be  one-half  of  the  amount  above  specified/'  and  that  "the 
loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the  entire  thumb 
or  finger/'  a  workman  whose  third  finger  was  injured  so  that  in  the  amputation 
thereof  about  one-third  of  the  bone  of  the  distal  phalange  was  cut  off,  is  entitled 
to  the  allowance  of  one-half  the  amount  provided  by  the  statute  for  the  loss  of  a 
finger.  An  injury  involving  the  removal  of  a  portion  of  the  bone  and  interfer- 
ing with  the  usefulness  of  a  finger  in  a  material  way,  is  in  law  a  loss  of  the  first 
phalange  and,  therefore,  a  loss  of  half  a  finger,  within  the  meaning  of  the  statute; 
but  the  mere  pinching  of  a  finger,  which  does  not  result  in  a  permanent  injury, 
will  not  be  so  construed.  Matter  of  Petrie  (1915),  165  App.  Div.  561,  151  N.  Y. 
Supp.   307. 

§  20.  Determination  of  claims  for  compensation. — At  any  time  after 
the  expiration  of  the  first  fourteen  days  of  disability  on  the  part  of  an 
injured  employee,  or  at  any  time  after  his  death,  a  claim  for  compensation 
may  be  presented  to  the  employer  and  if  rejected  or  if  within  ten  days 
after  presentation,  a  report  containing  an  agreement  for  compensation 
be  not  made  and  filed  with  the  commission  as  provided  by  this  section,  the 
claim  may  be  presented  to  the  commission.  The  commission  shall  have 
full  power  and  authority  to  determine  all  questions  in  relation  to  the  pay- 
ment of  claims  presented  to  it  for  compensation  under  the  provisions  of  this 
chapter.  The  commission  shall  make  or  cause  to  be  made  such  investiga- 
tions as  it  deems  necessary,  and  upon  application  of  either  party,  shall 
order  a  hearing,  and  within  thirty  days  after  a  claim  for  compensation 
is  submitted  under  this  section,  or  such  hearing  closed,  shall  make  or 
deny  an  award,  determining  such  claim  for  compensation,  and  file  the 
same  in  the  office  of  the  commission,  together  with  a  statement  of  its 
conclusions  of  fact  and  rulings  of  law.  The  commission  may  before  mak- 
ing an  award,  require  the  claimant  to  appear  before  an  arbitration  com- 
mittee appointed  by  it  and  consisting  of  one  representative  of  employees, 
one  representative  of  employers,  and  either  a  member  of  the  commission 
or  a  person  specially  deputized  by  the  commission  to  act  as  chairman,  before 
which  the  evidence  in  regard  to  the  claim  shall  be  adduced  and  by  which 
it  shall  be  considered  and  reported  upon.  Immediately  after  such  filing 
the  commission  shall  send  to  the  parties  a  copy  of  the  decision.  Upon  a 
hearing  pursuant  to  this  section  either  party  may  present  evidence  and 
be  represented  by  counsel.  The  decision  of  the  commission  shall  be  final  as 
to  all  questions  of  fact,  and,  except  as  provided  in  section  twenty-three,  as 
to  all  questions  of  law.  When  a  claim  is  presented  to  an  employer,  and 
the  employer  and  employee,  or  in  case  of  death,  his  principal  dependent, 
enter  into  an  agreement  for  the  payment  of  compensation  therefor  pur- 
suant to  this  chapter,  a  joint  report  of  such  claim  containing  such  agree- 
ment shall  be  made  to  the  commission  upon  a  form  prepared  by  it  and 
signed  by  the  employer  and  employee,  or  in  case  of  death  his  principal  de- 
pendent.   The  commission  shall  examine  such  report  and  approve  the  same 
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when  the  terms  are  strictly  in  accordance  with  this  chapter  and  such  ap- 
proval shall  constitute  an  award.  However,  the  commission  may  make  an 
award  in  the  manner  provided  in  this  section  in  any  case,  and  if  the  terms 
of  the  award  vary  from  the  joint  report,  the  employer  shall  comply  with 
the  award.  In  case  of  unfair  dealing  or  of  bad  faith  on  the  part  of  the 
employer  under  this  section,  the  commission  may  impose  a  penalty  of  not 
more  than  ten  per  centum  of  the  award.  (Amended  by  L.  1914,  ch.  41, 
and  L.  1915,  ch.  167,  in  effect  Apr.  1,  1915.) 

§  20-a.  Payment  of  moneys  in  advance  of  award  by  commission. — Any 
employer  shall  upon  the  making  of  the  agreement  provided  for  in  section 
twenty  advance  to  any  injured  employee  or  to  the  principal  dependent  of 
a  deceased  employee,  the  payment  or  payments  provided  for  in  the  agree- 
ment, in  return  for  which  he  shall  receive  a  receipt  on  a  form  supplied  by 
the  commission  and  signed  by  the  person  receiving  the  money,  which  re- 
ceipt shall  specifically  state  in  what  capacity  the  signer  acted  while  so 
receiving  such  money;  such  receipt  shall  be  forwarded  to  the  commission 
within  forty-eight  hours  after  date  of  its  issuance  and  the  sum  stated  on 
its  face  shall  be  returned  to  said  employer  as  provided  in  section  twenty- 
five. 

Prior  to  the  making  of  said  agreement  or  in  the  event  of  no  agreement, 
any  employer  may  at  his  option  advance  to  any  injured  employee  or  to  the 
principal  dependent  of  a  deceased  employee  any  sum  of  money,  in  return 
for  which  he  shall  receive  a  receipt  on  a  form  supplied  by  the  commission 
and  signed  by  the  person  receiving  the  money,  which  receipt  shall  specifi- 
cally state  in  what  capacity  the  signer  acted  while  so  receiving  such  money ; 
such  receipt  shall  be  forwarded  to  the  commission  within  forty-eight  hours 
after  date  of  its  issuance.  Should  any  agreement  or  award  be  made  the 
sum  so  stated  on  the  face  of  the  receipt  shall  be  credited  to  the  payment 
under  the  award  or  agreement  and  shall  be  repaid  as  hereinbefore  provided. 
Any  money  so  advanced  shall  be  at  the  employer's  risk.  (Added  by  L. 
1915,  ch.  168,  in  effect  Apr.  1,  1915.) 

§  23.    Appeals  from  the  commission. 

Appeal;  procedure. — In  order  to  bring  a  decision  of  the  Compensation  Com- 
mission before  the  Appellate  Division  it  is  not  necessary  to  file  exceptions  to  the 
findings  of  fact  or  conclusions  of  law,  or  that  the  grounds  of  the  appeal  should 
be  stated  in  the  notice.  The  appeal  should  bring  up  the  whole  case  to  be  heard 
upon  the  record  of  the  Commission  and  the  briefs  and  arguments  submitted  by 
the  respective  parties.  It  was  the  intention  of  the  statute  that  the  procedure, 
both  before  the  Commission  and  on  appeal,  should  be  simple  and  without  unneces- 
sary delay  or  useless  formality.  Kenny  v.  Union  Railway  Co.  (1915),  166  App. 
Div.  497,  152  N.  Y.  Supp.  117. 

§  25.  Compensation,  how  payable. — Compensation  under  the  provisions 
of  this  chapter  shall  be  payable  periodically  by  the  employer,  in  accordance 
with  the  method  of  payment  of  the  wages  of  the  employee  at  the  time  of  his 
injury  or  death,  and  shall  be  so  provided  for  in  any  award;  but  the  com- 
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mission  may  determine  that  any  payments  may  be  made  monthly  or  at  any 
other  period,  as  it  may  deem  advisable.  The  state  fund  or  insurance  cor- 
poration in  which  an  employer  is  insured  shall,  within  ten  days  after  de- 
mand by  such  employer  and  on  the  presentation  of  evidence  of  payment  of 
compensation  in  accordance  with  this  chapter,  reimburse  the  employer 
therefor.  An  injured  employee,  or  in  case  of  death  his  dependents  or  per- 
sonal representative,  shall  give  receipts  for  payment  of  compensation  to 
the  employer  paying  the  same  and  such  employer  shall  forward  receipts 
therefor  promptly  to  the  commission.  The  commission,  whenever  it  shall 
so  deem  advisable,  may  commute  such  periodical  payments  to  one  or  more 
lump  sum  payments  to  the  injured  employee  or,  in  case  of  death,  his  de- 
pendents, provided  the  same  shall  be  in  the  interest  of  justice.  (Amended 
by  L.  1914,  ch.  41,  and  L.  1915,  ch.  167,  in  effect  Apr.  1,  1915.) 

§  26.  Enforcement  of  payment  in  default. — If  payment  of  compensa- 
tion, or  an  instalment  thereof,  due  under  the  terms  of  an  award,  be  not 
made  by  the  employer  within  ten  days  after  the  same  is  due,  the  insurance 
carrier  shall  be  liable  therefor  and  if  not  paid  within  ten  days  after  de- 
mand by  the  injured  employee  or  in  case  of  death  his  dependents  or  by  the 
commission,  the  amount  of  such  payment  shall  constitute  a  liquidated  claim 
for  damages  against  the  self -insurer  or  insurance  corporation,  which  with 
an  added  penalty  of  fifty  per  centum  may  be  recovered  in  an  action  to  be 
instituted  by  the  commission  in  the  name  of  the  people  of  the  state.  An 
employer  who  negligently  or  intentionally  defaults  in  payment  of  compen- 
sation in  the  first  instance  under  this  chapter  shall  be  liable  to  a  penalty 
of  not  more  than  ten  per  centum  of  the  amount  of  such  compensation,  not- 
withstanding the  fact  that  the  insurance  corporation  or  state  fund  subse- 
quently pays  the  compensation  as  provided  in  this  section.  If  such  de- 
fault be  made  in  the  payment  of  an  instalment  of  compensation  and  the 
whole  amount  of  such  compensation  be  not  due,  the  commission  may,  if  the 
present  value  of  such  compensation  be  computable,  declare  the  whole 
amount  thereof  due,  and  recover  the  amount  thereof  with  the  added  pen- 
alties, as  provided  by  this  section.  Any  such  action  may  be  compromised 
by  the  commission  or  may  be  prosecuted  to  final  judgment  as,  in  the  dis- 
cretion of  the  commission,  may  best  serve  the  interests  of  the  persons  en- 
titled to  receive  the  compensation  or  the  benefits.  Compensation  recovered 
under  this  section  shall  be  disbursed  by  the  commission  to  the  persons  en- 
titled thereto  in  accordance  with  the  award.  A  penalty  recovered  pur- 
suant to  this  section  shall  be  paid  into  the  state  treasury,  and  be  applicable 
to  the  expenses  of  the  commission.  (Amended  by  L.  1914,  ch.  41,  and  L. 
1915,  ch.  167,  in  effect  Apr.  1,  1915.) 

L.  1915  oh.  167,  §  2.  A  claim  for  compensation  presented  to  the  commission 
prior  to  the  date  when  this  act  takes  effect  shall  he  determined  hy  the  com- 
mission, although  such  claim  shall  not  have  been  theretofore  presented  to  the 
employer  as  provided  hy  section  twenty,  as  amended  hy  this  act. 
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L.  1915,  ch.  614.  Sections  repealed.  |§  60,61. 

§  60.    State    workmen's    compensation    commission. — Repealed    by    L. 
1915,  ch.  614,  §  8,  in  effect  May  22,  1915. 

§  61.    Secretary,  deputy  and  other  employees. — Repealed  by  L.  1915, 
ch.  614,  §  8,  in  effect  May  22,  1915. 
Hote.    K  1915,  ch.  614,  created  the  State  Industrial  Commission. 
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ACCUMULATIONS 

(See  Personal  Property  Law;  Real  Property  Law.) 
ACKNOWLEDGMENTS  section        page 

in  Italy  Real  Prop.  L.  §  301  617 

justice  of  peace,  jurisdiction    Real  Prop.  L.  §  298  617 

ADIRONDACK  PARK 
(See  Highway  Law.) 


262 

16 

220 

15 

264 

16 

104 

14 

55 

10 

58 

14 

59 

14 

59 

14 

291 

20 

291 

20 

(See  Code  of  Civil  Procedure;  Executors  and  Administrators.) 
ADOPTION 

adults  Dom.  Rel.  L.  §§  110-114,  116  159 

placing   minors    for,    authority    of    certain    benevolent    corpora- 
tions  Benev.  Orders  L.  §§  12,  13  54 

ADVERTISEMENTS 

placing  on   property   of  another  without   written   consent,   pro- 
hibited     Penal  L.  §  1423  517 

placing  in  public  highways,  prohibited Penal  L.  §  1423  517 

untrue  and  misleading   Penal  L.  §     421  508 

AFFIDAVITS 

before  whom  may  be  taken  Code  Civ.  Pro.  §  842  504 

AGRICULTURAL  AND  INDUSTRIAL  SCHOOL,  INDUSTRY 

(See  State  Agricultural  and  Industrial  School,  Industry.) 
AGRICULTURAL  LAW 

apples,  grading,  packing,  marking,  shipping  and  sale 

commercial  fertilizers,  nitrogen,  source,  statement  on  package... 
fruit  trees  untrue  to  name,  limitation  of  liability,  burden  of  proof 

foot  and  mouth  disease,  animals  slaughtered,  compensation 

milk  and  cream  gathering  stations,  bond 

license,  refusal  or  revocation,  review 

schedule  of  prices,  premiums  and  deductions,  posting 

statements  to  patrons   

state  fair,  commissioners,  expiration  of  term,  change,  salary 

superintendent  of  grounds  and  buildings,  office  abolished 

AGRICULTURE 

(See  State  School  of  Agriculture  at  MorrisvUle.) 
ALBANY  COUNTY 

supervisors,  compensation,  mileage  and  expenses County  L.  §  23  135 

ALIENS 

(See  Labor  Law.)  

AMERICAN  INSTITUTE  OF  ARCHITECTS 

purposes,  powers  and  organization L.  1915,  ch.  119  20 

AMERICAN  SCENIC  AND  HISTORIC  PRESERVATION  SOCIETY 

Letchworth  Park,  acquisition  of  title  to  certain  lands L.  1915,  ch.  496  248 

APPEALS 

( See  Code  of  Civil  Procedure. ) 
APPELLATE  DIVISION  OF  SUPREME  COURT 

(See  Judiciary  Law;  Supreme  Court.) 
APPELLATE  TERM 

(See  Judiciary  Law;  Supreme  Court.) 
APPLES 

grading,  packing,  marking,  shipping  and  sale Agric.  L.  §  262  16 

ARCHITECTS 

(See  American  Institute  of  Architects.) 

examination  and  registration Oen.  Business  L.  §§  77-79-b  211 

ARMORIES 

(See  Military  Law.) 
ASSESSORS 

(See  Town  Law.) 
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ASSIGNMENTS 

(See  Debtor  and  Creditor  Law.) 
ATHLETIC  COlOaSSION 

reorganization,  secretary,   state's  percentage  of  receipts   from         section        page 

boxing  exhibitions L.  1911,  ch.  779  23 

ATTORNEYS 

removal,  expenses  of  proceedings Judic.  L.  §  88  283 

to  be  on  notice   Judic.  L.  §  476  292 

AUTOMOBILES 

(See  Motor  Vehicles.) 

purchase  for  state,  specific  appropriation  required St.  Fin.  L.  §  36  636 

BALLOONS 

(See  Hot  Air  Balloon*.) 


foreign,  reports  to  tax  commission Taw  L.  §  192  680 

BANKING  LAW 

credit  unions,  investments    453  49 

deputy  as  personal  loan  supervisor,  fourth  deputy  to  be,  pro- 
vision abolished   13  26 

investment  companies,  charges  authorized  293  34 

fines  for  non-payment  of  installments  293  34 

personal  loan  associations,  change  to  personal  loan  companies. . .  343  37 

continuance    343  37 

name  to  give  notice  that  it  is  a  personal  loan  company 343  37 

personal  loan  brokers,  advertisements,  false  or  deceptive  state- 
ments prohibited   371  47 

application   certificate    359  43 

assessments  by  superintendent,  liability   366  46 

books  and  records   367  46 

business,  conditions  precedent  to  engaging  in 361  44 

encroachments  by  unauthorized  persons  or  corporations, 

penalty   368  46 

unlawfully  engaging  in,  penalties 369  47 

false  or  deceptive  statements  prohibited  371  47 

interest,  encroachment  on  powers,  penalty 368  46 

loan,  what  constitutes   373  48 

offenders  competent  witnesses    370  47 

penalties,  business,  encroachments  by  unauthorized  persons 

or  corporations 368  46 

unlawfully  engaging  in,  penalties  369  47 

false  or  deceptive  statements  371  47 

permanent  capital   360  44 

powers,  duties  and  liabilities    362  44 

process,  designation  of  superintendent  of  banks  as  attorney  to 

receive    363-a  4* 

profits,  restrictions   364  45 

reports  to  superintendent   365  45 

restrictions,  interest  and  charges,  violations,  penalties 368  46 

securities,  etc.,  to  be  taken  in  descriptive  name 363  44 

violation  of  law,  evidence   372  4S 

personal  loan  companies,  advertisements,  false  or  deceptive  state- 
ments prohibited    371  4T 

amount  of  loan,  instrument  to  state 346  39 

assessments  by  superintendent,  liability   366  46 

assignment  of  salary  or  wages,  restrictions  on ...    347  40 

authorization   certificate    348  40 

branch  offices    349  40 

effect  of  revocation  351  41 

authorized  by  L.  1914,  ch.  518,  continuance 343  37 

banking  department,  communications  from 358  43 

blanks  to  be  filled  after  execution  forbidden 346  39 

bond,  approval,  renewal 342  37 

books  and  records   367  46 

branch  offices,  regulations  349  40 

business,  encroachments  by  unauthorized  persons  or  corpora- 
tions, penalty   , . . . .  368  46 

unlawfully  engaging  in,  penalties  369  47 
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BANKING  LAW  —  (Continued) 

personal  loan  companies  —  (Continued) 

charges  for  examining  property,  etc 

corporate  existence,  beginning;  conditions  precedent  to  com- 
mencing business   

directors,  elections    

oaths 

qualification 

tenure  of  office  

expenses,  statements  to  directors 

false  or  deceptive  statements  prohibited 

husband's  assent  to  assignment  of  wife's  wages  or  salary 

required    

incorporation,  stock    

interest,  encroachment  on  powers,  penalty  

rate,  instrument  to  state   

loans,  average  amount,  statements  to  directors 

total  amount  and  number,  statements  to  directors 

what  constitute   

location,  change  of 

restrictions    

net  earnings  and  dividends  

offenders  competent  witnesses 

penalties,  business,   encroachments  by  unauthorized  persons 

or  corporations    

unlawfully  engaging  in   

false  or  deceptive  statements  

powers,  general    

reports  to  superintendent  

restrictions  on  loan,  interest  and  charges,  violations,  penalties 

salary  assignments,  loans  on,  restrictions 

securities,  classes  of,  statements  to  directors 

statement  to  borrowers  required  

stockholders,  annual  meeting  

supervision  by  fourth  deputy  of  banking  department,  provi- 
sion  abolished 

violation  of  law,  evidence  

wages,  assignments,  loans  on,  restrictions 

wife's  assent  to  assignment  of  husband's  wages  or  salary 

required    

savings  banks,  commodities,  restrictions  on  dealing  in 

guaranty   fund,   incorporator's   contributions,   dividends  on, 
payment  to  personal  representatives  or  assigns 

sources  and  purposes  

investments,  bonds  of  consolidated  railroad  corporation 

judgments  against  state,  contracts  by  special  examiners 

of  canal  lands   . . . . : 

officers,  trustees  acting  as,  compensation 

trustees,  compensation * 

liability  for  excess  dividends  

BARGE  CANALS 

(See  Canals.) 

BASTARDY 

(See  New  York  City,  Inferior  Criminal  Courts.) 
BENEVOLENT    CORPORATIONS 

transfers  to  in  trust,  accumulation  of  rents  and  profits 

Personal  Prop.  L.  §  16  526 

BENEVOLENT  ORDERS  LAW 

minors,  placing  by  adoption,  authority  of  certain  benevolent  cor- 
porations      12, 13  54 

Odd  Fellows,  Independent  Order  of,  organization  and  powers  of 
encampments  and  cantons,  §§  2-5,  amended,  §  2,  subds.  24-26, 
added    2-5      50-52 

Owls,    Order    of,    organization    and    powers    of    nests,    §§    2-5, 

amended,  §  2,  subds.  24-26,  added 2-5      50-52 

representatives  in  joint  corporations,  election,  term 7  53 
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BIGAMY                                                                                                                            BBCTIO*  PAGE 

definition,  exceptions  Penal  L.  §  341  507 

BIRTH  CERTIFICATES 

return  and  filing,  fees Pub.  Health  L.  §  390  576 

BLIND 

eye  examination,  medical  and  surgical  treatment L.  1913,  ch.  415 

home  industry  products,  assistance  in  disposal L.  1913,  ch.  415 

industrial  training  schools  and  workshops,  free  tuition L.  1913,  ch.  415 

materials  and  machinery  for  individuals,  furnishing L.  1913,  ch.  415 

teachers,  certain  institutions,  retirement                Education  L.  §§  1095-1097  170 

B0HDS 

(See  Canal*;  General  Municipal  Law.) 

sales,  issue  of  anticipatory  notes * St.  F.  L.  §  14  634 

state  canal  and  highway,  rate  of  interest L.  1913,  ch.  787  278 

village,  instalment  payments,  amount Village  L.  §  129  727 

BOXING  EXHIBITIONS 

state's   percentage  of   receipts,   increase L.  1911,  ch.  779  25 

BRIDGES 

bridge   over   Mohawk   River   and   Barge   Canal   at  Schenectady, 

commission  to  investigate  construction   L.  1915,  ch.  703  247 

farm,  over  abandoned  canals,  removal L.  1915,  ch.  702  64 

highway,  over  abandoned  canals,  removal L.  1915,  ch.  702  64 

BRONX  BOROUGH 

conditional  sale  contracts,  filing Personal  Prop.  L.  §  16  525 

BRONX  COUNTY 

calendar,  preparation    Code  Civ.  Pro.  §  977  720 

chattel  mortgages,  places  of  filing Lien  L.  §  232  338 

refiling   after    one   year Lien  L.  §  235  339 

clerk  and  deputy  clerks,  powers  concurrent  with  surrogate 

Code  Civ.  Pro.  8  2502  657 

clerk,   fees    L.  1915,  ch.  355  56 

conditional  sales,  refiling  after  one  year Lien  L.  §  235  339 

county  court,  assistant  stenographer Judic.  L.  §  318  290 

current  docket  books Code  Civ.  Pro.  §  245-a  280 

grand  jury,  attendance  of  district  attorney's  representative. . . . 

Code  Crim.   Pro.  §  264  227 

jail  liberties    Prison  L.  §  357  546 

notaries  public   Exec.  L.  §  103  182 

note  of  issue   Code  Civ.  Pro.  §  977  720 

notice  of  trial   Code  Civ.  Pro.  §  977  720 

physicians  and  surgeons,  registry L.  1915,  ch.  302  57 

summons  or  process,  filing Code  Civ.  Pro.  §  245-a  280 

surrogate's  court,  officers  and  attendants Code  Civ.  Pro.  §  2493  656 

stenographer,  appointment   Code  Civ.  Pro.  §  2496  656 

stenographer's    fees    Code  Civ.  Pro.  §  3311  129 

BROOKE  COUNTY 

supervisors,    compensation    County  L.  §  23 '  135 

BUILDING  CODE 

villages,  authority  to  adopt  Village  L.  §  90-a  725 

BUILDINGS 

damaging  by  explosion,  penalty  increased Penal  L.  §  1420  516 

CALENDARS 
designation  of  daily  law  journal  for  publication  in  first  depart- 
ment   Judic.  L.  §  97  286 

CANAL  LAW 

canal  board,  general  powers  15  68 

canal  land,  deeds,  recording  with  secretary  of  state 15  68 

claims  less  than  $500,   settlement 47  68 

barge  canal,  additional  bond  issue L.  1915,  ch.  570  65 

lands,  structure  or  waters  not  needed L.  1903,  ch.  147  50 

material  found,  disposition   L.  1903,  ch.  147  60 

bonds,  rate  of  interest  L.  1913,  ch.  787  278 

bridge  over  Mohawk  River  and  Barge  Canal  at  Schenectady,  com- 
mission  to  investigate  construction L.  1915,  ch.  703  247 

canal  land,  special  examiner  and  appraiser,  office  abolished ..  L.  1908,  ch.  195  61 

canal  terminals,  lands,  structures  or  waters  not  needed.... L.  1911,  ch.  746  69 

transfer  of  moneys  in  sinking  fund L.  1915,  ch.  477  70 
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CAHAL  LAW  —  (Continued) 
Cayuga  and  Seneca  Canals,  transfer  of  money  in  canal  debt  sink-      section        page 

ing   fund    L.  1915,  ch.  585  64 

claims  for  appropriation  of  property,  time  extended L.  1915,  ch.  640  63 

highway  and  farm  bridges  over  abandoned,  removal L.  1915,  ch.  702  64 

injuries    to    Penal  L.  §  463  510 

lands,  trespass Penal  L.  §  466  511 

Long  Island,  south  side,  investigation  of  federal  plan L.  1915,  ch.  461  69 

CANNED  GOODS 
marking,    exceptions    Oen.  Business  L.  §  390  214 

CAPITOL 
reconstruction,  accounts  of  accounts L.  1915,  ch.  336  547 

CATTLE  GUARDS 

failure  of  railroad  to  maintain,  liability Railroad  L.  §  52  582 

CAYUGA  AND  SENECA  CANALS 
(See  Canals.) 

CEMETERIES 

removal  of  bodies  to  cemeteries  in  adjoining  towns Rel.  Corp.  L.  §  9  622 

CENSUS 

(See  State  Law.) 

CERTIORARI 
amendment  of  proceedings   Code  Civ.  Pro.  §  2148-a         71 

CHARITABLE  CORPORATIONS 

transfers  to  in  trust,  accumulation  of  rents  and  profits 

Personal  Prop.  L.  §  16  525 

CHATTEL  MORTGAGES 

filing,  places  of  Lien  L.  §  232  338 

refiling  after  one  year   Lien  L.  §  235  339 

CHAUTAUQUA  COUNTY 
transfer  tax  appraisers   Tax  L.  §  229  692 

CHILD  WELFARE  BOARDS 
(See  General  Municipal  Law.) 

CHILDREN 

feeble-minded,  arrest,  examination,  commitment Penal  L.  §  486  511 

prohibited  acts;   destitute Penal  L.  §  486  511 

vaccination.     (See  Public  Health  Law.) 

CHIROPODISTS 

registration  on  removal  to  another  county Pub.  Health  L.  §  280  575 

because  of  creation  of  new  county Pub.  Health  L.  §  280  575 

CHLORAL 

possession  and  sale   Pub.  Health  L.  §§  245-258,  249-d  570-574 

users,  commitment Pub.  Health  L.  I  249-a  573 

CITIES 

parole  commissions,  cities  of  first-class L.  1915,  ch.  579  72 

reformatory  and  correctional  institutions,  cities  of  first-class... 

L.  1915,  ch.  579  72 

CIVIL  SERVICE 

employees  separated  from  service  of  state,  restoration  to  eligible 

lists  L.  1915,  ch.  550  77 

provisional  appointments,  continued  L.  1915,  ch.  9  77 

CIVIL  SERVICE  LAW 

exemption  from  competitive  examination,  provisional  appointment  15  78 

CLAIMS 

(See  Canals;  Court  of  Claims.) 
CLAMMING  LANDS 

(See  Bmithtown.)  z 

CODE  CIVIL  PROCEDURE 

administrators  and  executors,  actions  against,  disbursement 

appeals,  appellate  division,  transfer   

Bronx  County,  current  docket  books 

summons  or  process,  filing  

surrogate's  court,  stenographer's  fees   

calendar,    preparation    

certiorari  and  mandamus,  amendment  of  proceeding 

costs,  order  to  give  security 

court  of  claims  reestablished,  jurisdiction,  etc 263,  266, 268,  279,  280, 282 

debts  of  decedent,  liability  of  heirs  and  devisees —  ' 
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CODE  CrVTI  PROCEDURE —  (Continued) 

fees  of  register  and  other  clerks 

sheriff    

habeas  corpus,  bringing  prisoners  sentenced  to  death  to  testify. . . 

hospital  records,  subpoena  duces  tecum 

incompetents,  accounting  by  committee 

compensation  of  committee  

inventory  and  account  of  committee 

real  property,  disposition   

security  to  be  given  by  committee 

infants,  nonresidents,  disposition  of  real  property 

judgments,  confession  of,  place  of  filing 

mandamus  and  certiorari,  amendment  of  proceeding 

mortgage   foreclosure,   disposition   of  surplus;    duties   of  officer 

making  sale    

municipal  courts,  New  York  City 

negligence,  action  for  causing  death  by 

distribution  of  damages  recovered 

note  of  issue   

notice  of  trial   

oaths  and  affidavits,  before  whom  taken 

preferred  causes,  where  order  necessary 

real  property  sale,  how  conducted  in  pursuance  of  oh.  14,  tit.  1 . . . 

receiver  and  accounts  subject  to  control  of  court 

sale  of  decedent's  real  estate,  limitation 2404-2407, 2408 

Subrogates  Courts: 

administrators  and  executors,   claims,  rejection,   claimants' 

remedies    2681  661 

temporary  administrator,  determination  of  title  to  per- 
sonal property,  action  for  2597  660 

bonds   and   undertakings,   new  bonds   or.  sureties,   petition 

and   proceedings    

Bronx  county,  clerk,  powers  concurrent  with  surrogate 

deputy  clerks,  designation    

powers  concurrent  with  surrogate  

officers  and  attendants,  appointment  and  removal 

stenographer,  appointment   

fees     

claims,  rejection,  claimants'  remedies  

guardian  of  property,  qualification 

jury  trials,  power  of  court 

officers  and  attendants,  Bronx,  Queens  and  Richmond  coun- 
ties, appointment  and  removal   

clerks,  duty  to  make  searches,  transcripts  and  certifi- 
cates      

pending  actions  and  special  proceedings,  jury  trial 

Queens  county,  officers  and  attendants,  appointment  and  re- 
moval      

records,  files  and  searches,  duty  of  clerk 

special  guardian,  when  to  be  appointed 

Richmond  county,  officers  and  attendants,  appointment  and 

removal    

transcripts  and  certificates,  duty  of  clerk 

surrogates'  office,  searching  records 

trustees'  commissions   

witnesses,  compelling  attendance,  detention,  compensation 

CODE  CRIMINAL  PROCEDURE 

Bronx  County,  grand  jury,  attendance  of  district  attorney's  rep- 
resentative    

defendant,  rights  in  criminal  action 

magistrate's  court,  new  trial   

tenement   house    law   violation,    proof   that   house   is   tenement 

house    r 

vagrants,  defined   

witnesses,  compelling  attendance,  detention,  compensation 

CODEINE 

possession  and  sale Pub.  Health  L.  §§  245-248,  249-d  670-674 
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CODEINE  —  (Continued)  section  page 

users,   commitment    Pub.  Health  L.  §  249-a       573 

COLUMBIA  COUNTY 

district  attorney,  expenses County  L.  §  203  141 

COMMERCIAL  FERTILIZERS 

nitrogen,  source,  statement  on  package Agrio.  L.  8  220  15 

COMMISSIONERS  OF  DEEDS 

official  acts  since  Mar.  1,  1914,  legalized L.  1915,  oh.  99  503 

COMPTROLLER 
corporation  taxes,  transfer  of  powers  and  duties  to  state  tax  de- 
partment   Tax  L.  §  179  677 

CONDEMNATION  PROCEEDINGS 

(See  Highway  Law.) 
CONDITIONAL  SALES 

filing  in  Bronx  borough Penonal  Prop.  L.  §  16  525 

refiling  after  one  year Lien  L.  §  235  339 

CONGRESSIONAL  DISTRICTS 

ninth  and  tenth  districts  altered L.  1911,  ch.  890  84 

CONSERVATION  COMMISSION 

(See  Conservation  Law.) 
CONSERVATION  DEPARTMENT 

(See  Conservation  Law.) 
CONSERVATION  LAW 

actions  by  people,  costs,  recovery 27  91 

conservation  commission,  change  from  three  commissioners  to  one  2  88 

conservation  department,  additional  employees 3  89 

commissioner,  appointment,  term,  salary 2  88 

counsel,  attorney-general  to  assign  deputy,  salary 9  90 

fish  and  game  division,  chief 4  69 

game  protectors,  compensation    168  94 

investigations  and  hearings,  authority  of  subordinates 6  90 

lands  and  forests  division,  chief 4  89 

officers,  appointment  and  salaries   3  89 

chiefs  of  divisions,  bonds   3  89 

eligibility   5  90 

expenses   3  89 

subordinates,  authority  to  administer  oaths 14  91 

duties    7  •    90 

waters  division,  chief    4  89 

costs,  actions  by  people,  recovery 27  91 

counties,  reforestation  of  unimproved,  vacant  or  abandoned  land  62-a  92 
definitions,  terms  "  commission  "  and  "  conservation  commission  ". 

taken  to  mean  conservation  commissioner 2  88 

ducks,  wild,  breeding,  killing  with  gun,  sale 372  97 

fishing,  Lake  Ontario,  use  of  nets 276  96 

Niagara  river,  non-residents,  license,  exception 188  94 

spearing,  exceptions,  license  255-a  95 

non-game  fish,  certain  kinds,  taking  with  snatch  hooks 255-a  95 

forest  preserve,  dogs  prohibited   193  95 

hot  air  balloons  prohibited  99-a  93 

forests,  superintendent,  assistants,  foresters 60  92 

game  protectors,  number  and  designation 165  93 

hydraulic  improvements,  limitation   467  121 

lobster  traps,  size  of  openings 322  97 

reforestation  by  towns  and  counties 62-a  92 

river   improvement,  maintenance,   interest  and  principal  instal- 
ments, certificates  of  indebtedness 459  98 

river  regulation  by  storage  reservoirs,  assessments 458-463  115 

bonds    464  119 

certificates  of  indebtedness 466  121 

definitions  and  construction  430  99 

districts,  boards,  duties  and  powers 443-449  106 

employees,  appointment,  duties,   compensation. ..  .438, 440, 441  105,106 
members,     appointment,     term,     compensation,     re- 
moval     436,  437,  442  106 

organization    438  105 

quorum   439  105 
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CONSERVATION  LAW  —  (Continued) 
river  regulation  —  (Continued) 

districts  —  (Continued)                                                                        section  fagb 

reports    467  121 

creation    431-435  102 

organization    436-442  105 

flow  of  river  470  122 

funds,  use,  deposit   465  120 

operation  and  maintenance  charges 460  118 

reservoirs,  automatic  control   468  122 

construction   450-456  111 

existing,  maintenance  and  operation   472  122 

interference  with,   penalty    469  122 

maximum   size    471  122 

scallops,  size  limit,  exception    318  97 

shellfish  grounds,  waters  or  places,  inspection  certificate,  termina- 
tion                  312  96 

towns,  reforestation  of  unimproved,  vacant  or  abandoned  land. . .             62-a  92 
trout,  private  hatcheries,  tagB  and  tagging  machines;  furnishing 

at  cost   371  97 

unimproved,  vacant  or  abandoned  land,  reforestation  by  towns 

and  counties   62-a  92 

vellow  perch,  certain  waters,  open  season 236-a  95 

CONSTABLES 

(See  Town  Law.)  

CONSTITUTIONAL  CONVENTION 

amendments  proposed,  notice,  distribution  and  publication ..  L.  1915,  ch.  668  123 
CONVICT  LABOR 

(See  Prison  Law.) 

Erie  Countv,  employment  on  county  highways Highway  L.  §  320-a  244 

CORPORATION  TAXES 

collection,  warrant   Tax  L.  $  201  685 

delinquent  corporations,  forfeiture  of  charter Tax  L.  %  203  686 

license  tax  on  foreign  corporations Tax  L.  §  181  678 

organization  tax   Tax  L.  §  180  677 

payment  of  tax,  penalty  for  failure  Tax  L.  §  197  683 

recovery,  action  for Tax  L.  §  203  686 

reports  of  corporations Tax  L.  §  192  680 

further  requirements   Tax  L.  §  194  682 

review  of  determination  of  commission  Tax  L.  §§  199, 200  684, 685 

revision  and  readjustment  of  accounts Tax  L.  |  198  684 

secretary  of  state,  reports  by Tax  L.  $  204  686 

statement  of  tax,  notice,  interest Tax  L.  f  196  683 

stock,  value  to  be  appraised Tax  L.  §  193  682 

tax  commission,  power  to  examine  into  affairs  of Tax  L.  f  195  682 

transfer    of  comptroller's  powers  and  duties   to   state  tax  de- 
partment     Tax  L.   |  179  677 

CORPORATIONS 

(See  Stock  Corporation  Law.) 
COSTS 

(See  Code  of  Civil  Procedure.) 
COUNTY  AUDITOR 

(See  County  Law.) 
C0TTNTY  COURTS 

assistant  stenographers  in  certain  counties Judic.  L.  §  318  290 

stenographers  in  certain  counties,  appointment Judic.  L.  §  197  289 

compensation    Judic.  L.  §  319  290 

COUNTY  LAW 
Allegany  county,  supervisors,  compensation,  mileage  and  expense 

allowance  23  135 

alteration  of  county  buildings,  borrowing  money 12  132 

auditor,  appointment  of  county  comptroller  as 217  144 

Broome  county,  supervisors,  compensation,  increase 23  135 

claims,  audit  by  comptroller  acting  as  auditor 217  144 

Columbia  county,  district  attorney,  expenses,  payment 203  141 

county  auditors,  deputies,  appointment,  compensation,  duties,  term              217  144 

courts  of  record,  telephone  and  postage,  supervisors  to  provide . .                 42  137 
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COUNTY  LAW  —  (Continued) 
highways,  improvement,  certain  counties,  acquisition  of  land  for . . 

authority  of  supervisors   

Kings  county,   additional   county   judges,   compensation,   duties, 

added    

Monroe  county,  dogs,  registration  fee,  failure  to  pay,  penalty . . . 
Orange  county,  supervisors,  compensation,  mileage  and  expense 

allowance    

Oswego  county,  county  court  stenographer,  appointment,  compen- 
sation     

real  property,  uncompleted  records,  completion  and  signing 

soldiers,  sailors  and  marines  or  families,  relief,  county  charge. . 
special  deputy  county  clerks,  ninth  judicial  district,  appointment, 

compensation     

street  improvement,  certain  counties,  acquisition  of  land  for 

authority  of  supervisors 

Suffolk  county,  supervisors,  compensation  and  expenses 

tax  rolls,  extension  and  copying 

tuberculosis  county  hospitals,  admission  of  patients,  preferences. 

establishment,  referendum,  time 

site,  changing,  authority  of  boards  of  supervisors,  added 

superintendent,    suspension,    removal 

Ulster  county,  supervisors,  compensation,  expenses  and  mileage. 
COURT  FUNDS 

depositaries,  interest,  security St.  Fin.  L.  §  4  634 

COURT  07  CLAIMS 

re-establishment,   jurisdiction,   etc 

Code  Civ.  Pro.  §§  263-266,  268, 279, 280, 282  145 

COURTS 

telephone  and  postage,  supervisors  to  provide County  L.  §  42  137 

COURTS-MARTIAL 

(See  Military  Law.) 
CREDIT  UNIONS 

(See  Banking  Law.) 
DAILY  LAW  JOURNAL. 

designation  in  first  department Judio.  L.  §  97  286 

DAY  07  REST  IN  SEVEN 

(See  Labor  Law.) 
DEATH  CERTIFICATES 

return  and  filing,  fees Pub.  Health  L.  §  390  576 

DEBTOR  AND  CREDITOR  LAW 

assignments,  general  notice  to  parties 12  150 

DECEDENTS'  ESTATES 

(See  Code  of  Civil  Procedure.) 

DENTISTS 

registration  on  removal  to  another  county  because  of  creation  of 

new  county   Pub.  Health  L.  §  199  559 

DEPOSITARIES 

court  funds,  interest,  security St.  Fin.  L.  §  4  634 

DOGS 

Monroe  County,  registration  fees,  penalty County  L.  §  132-a  140 

prohibited  in  forest  preserve  Conserv.  L.  §  193  95 

DOMESTIC  RELATIONS  LAW 

adoption,  consent,  adults,  minors  over  eighteen Ill  159 

persons  adopted,   adults    110-114, 116  159-161 

requisites    and    procedure 112 

marriage,  dissolution  for  adultery,  remarriage  of  defendant....  6,8  157 

licenses,  certificates,  etc.,  county  clerk's  duties  regarding 20  158 

DRUGGISTS 

regulations  Pub.  Health  L.  §§  231,  233,  235,  238,  240, 240-a,  241  562-569 

DUCKS 

wild,  breeding,  killing  with  gun,  sale Conserv.  L.  §  372  97 

EDUCATIONAL  CORPORATIONS 

transfers  to  in  trust,  accumulation  of  rents  and  profits 

Personal  Prop.  L.  §  16  525 
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EDUCATION  LAW 

academic  pupils  from  contracting  districts,  tuition,  payment  by      section  page 

state    585  186 

farm  schools  in  counties,  boards  of  managers,  appointment,  com- 
pensation, expenses,  term 612  166 

powers  and  duties  613  167 

reports     619-a  169 

commissioner  of  education,  control 619-b  169 

course  of  instruction   « 615  168 

education  department,  control 619-b  169 

establishment    610  166 

inspection  by  supervisors 619-a  169 

land,   buildings    611  166 

maintenance    619  169 

pupils,   admission    617  168 

maintenance  by  parents  618  169 

state  aid   616  168 

superintendent,  powers  and  duties 614  167 

libraries,  supreme  court  library  at  Watertown,  librarian,  appoint- 
ment,   salary    1181  171 

Long  Island  State  School  of  Agriculture,  director,  teachers  and 

employees,  appointment  and  removal 1186  171 

maintenance  appropriations,  manner  of  paying 1186  171 

trustees,   powers    1186  171 

Ossining  town,  union  free  school  district  No.  1,  state  lands,  taxa- 
tion       440  164 

Regents  of  the  University  of  the  State  of  New  York,  manner  of 

election    41  163 

school  taxes  unpaid,  payment  by  counties 435  164 

supreme  court  library,  Watertown,  librarian,  appointment,  salary  1181  171 

teachers,  certain  institutions  for  deaf,  dumb  or  blind,  retirement  1095, 1097  170 

tuition,  non-resident  academic  pupils,  payment  by  state 493  165 

union  free  schools,  annual  meetings,  time 194  163 

notice,  time  of  publishing 193  163 

boards  of  education,  annual  meeting,  time 306  164 

EFFICIENCY  AND  ECONOMY  DEPARTMENT 

abolished   L.  1915,  c*.  17  172 

ELECTION  LAW 

challenge  list,  New  York  city,  return 364  197 

nominations,  Brooklyn,  publication  in  Jewish  newspapers 130  184 

officers  of  election,  New  York  city,  compensation 319  195 

designation  from  party  lists,  authentication  of  list 304  195 

"  place  of  stay  "  clause  eliminated 162  191 

polling  places,  New  York  city,  school  houses  or  public  buildings. .  299  194 

primaries,  designation  of  candidates,  petition,  signers,  number..  46  176 

districts,   establishment   74  178 

enrollment  of  party  members,  enrollment  book,  term  defined  3  173 

party   declarations,   entry 14  174 

registers  not  including  enrollments,  delivery  of  enroll- 
ment   books    4  173 

enrollment  books,  form 5  173 

New  York  city,  officers,  pay 70  177 

poll   clerks,    duties 78-a  180 

organization  and  conduct 70  177 

police  return    87  182 

poll  books,   entries 78-a  180 

form    78-a  180 

procedure    78-a  180 

registers,   certification    12  174 

signature  of  voter,  comparison  with  registration  signature  78-a  180 

nominations,  certain  judges,  petition,  number  of  signers....  48  175 

outside  New  York  city,  officers,  poll  clerk,  duties 78  179 

poll  books,   entries 78  179 

registration  of  electors,  challenge  affidavits,  investigation  of  truth  170  192 

lists,  preparation  and  distribution 167  190 

New  York  city,  meetings  for,  days  and  hours 150  185 

place  of  registration,  school  houses  or  public  buildings . .  299  194 
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ELECTION  LAW  —  (Continued) 

registration  of  electors  —  (Continued)  section  page 

register,   column  arrangement 155  186 

signatures   of   electors     155  186 

number    of   electors,   certification 181  193 

outside  of  New  York  city,  register,  column  arrangement 155  186 

registers,   custody   after   registration,   registration   place   in 

public  building  or  school  house 177, 180  192, 193 

returns,  New  York  city,  immediate  tabulation  by  police 372  197 

state  superintendent  of  elections,  aid  by  private  persons  or  public  • 

officers    476  200 

appointment  and  removal,  term 471  198 

challenge  lists,  New  York  city,  duties  of  registration  officers.  486  206 

entries    486  206 

preparation  and  delivery  to  boards  of  registry 486  206 

preservation    486  206 

return  to  state  superintendent 486  206 

chief  deputy,  appointment  and  removal 471  198 

duties     472, 475  479 

power  to  administer  oaths 478  201 

salary     487  207 

clerks,  power  to  administer  oaths 472  199 

correct  lists  of  registered  electors  to  be  delivered  to 485  205 

deputies,  additional,  assignment,  number  for  New  York  city.  475  200 

number,  appointment  and  removal 474  199 

salaries    487  207 

aid  by  private  persons  or  public  officers 476  200 

hotel  and  lodging-house  keepers,  register  and  report  of  male 

guests     480-484  202 

New  York  office,  chief  deputy  in  charge 472  199 

number  changed  from  three  to  one 471  198 

oaths,  power  to  administer 478  201 

officers  and  employees,  appointment  and  removal 471  198 

salaries    487  207 

officers,   location    487  207 

police  aid  to  superintendent 476, 483  200, 204 

polling  places,  attendance,  powers 479  201 

powers,   duties    471-489  198 

primaries,  authority  extended  to 489  208 

report  to  governor 488  208 

salary    487  207 

subpoenas,  power  to  issue   477  201 

voting,  qualification  of  voters,  "place  of  stay"  clause  eliminated  162  191 
ELECTIONS 

(See  Village  Law.) 
ELECTRIC  CORPORATIONS 

reports  to  tax  commission  Taw  L.  |  192  680 

ELEVATED  VESTIBULES 

(See  Tenement  House  Law.) 

ENUMERATION 

(See  State  Law.) 

EPISCOPAL  DENOMINATION 

(See  Protestant  Episcopal  Denomination.) 

ERIE  COUNTY 

convict  labor,  county  work,  compensation Prison  L.  §  321  546 

products  of,  sale Prison  L.  §  177  544 

county  highways,  employment  of  convict  labor Highway  L.  §  320-a  244 

EXCISE  MONEYS 

(See  Town  Law.) 

EXECUTIVE  LAW 

notaries  public,  Bronx  county   103  182 

EXECUTORS 

(See  Code  of  Civil  Procedure.) 

EXECUTORS  AND  ADMINISTRATORS 

foreign,  action  by  for  death  from  negligence Code  Civ.  Pro.  §  1902  377 
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EXPLOSIVES 

(See  Labor  Law.) 
FACTORIES 

(See  Labor  Law.) 
FACTORS 

(See  personal  Property  Law.) 
FARM  SCHOOLS 

(See  Education  Law.) 
FEES 

(See  Code  of  Civil  Procedure.) 
FERRIES  SECTION         PAGE 

franchise,  grant,  extension Trans.  Corp.  L.  S4  718 

FERTILIZERS 

(See  Commercial  Fertilizers.) 
FIREARMS 

(See  Labor  Law.) 
FIRE  DISTRICTS 

villages   Village  L.  §  328  733 

FIRE  ESCAPES 

(See  Tenement  House  Law.) 
FIRE  MARSHAL 

(See  Insurance  Law,  State  Fire  Marshal.) 
FIRE  PROTECTION  AND  PREVENTION 

(See  Labor  Law.) 
FISH  AND  GAME 

(See  Conservation  Law.) 
FLAGMEN 

railroads  to  station  at  certain  crossings Railroad  L.  S  53  583 

FOODS 

Kosher  meat,  misrepresentation  prohibited Penal  L.  §  435  509 

FOOT  AND  MOUTH  DISEASE 

animal  slaughter,  compensation Agric.  L.  §  104  14 

FOREST  PRESERVE 

(See  Conservation  Law.) 
FORESTRY 

college  at  Syracuse,  management  and  control L.  1911,  ch.  851  210 

FORESTS 

(See  Conservation  Law.) 
FRANCHISE  TAXES 

(See  Corporation  Taxes;  Tax  Laws.) 
FRATERNAL  BENEFIT  ASSOCIATIONS 

(See  Insurance  Law.) 
FREE  METHODIST  DENOMINATION 

camp  grounds  on  navigable  waters Rsl.  Corp.  L.  §  21 -a  622 

camp  meetings,  disturbing Rel.  Corp.  L.  §  2 la  622 

lands  for  parsonage  or  campmeeting  purposes Rel.  Corp.  L.  §  21 -a  622 

FRUIT  TREES 

untrue  to  name,  limitation  of  liability,  burden  of  proof. . .  .Agric.  L.  §  264  18 

GAME 

(See  Conservation  Law.) 
GAS  CORPORATIONS 

reports  to  tax  commission   Tax  L.  §  192  680 

GASOLINE 

sale  on  Sunday  permitted Penal  L.  §  2147  522 

GATES 

railroads  to  maintain  at  certain  crossings Railroad  L.  §  53  583 

GENERAL  BUSINESS  LAW 

architects,  examination  and  registration  77-79-b  211 

canned  goods,  marking,  exceptions 390  214 

veterans,  free  license  to  peddle,  assignment  prohibited 32  211 

GENERAL  CITY  LAW 

memorial  day  expenditures,  cities  third-class 13  215 

plumbing,  corporations  may  conduct  business  in  cities 45-a  216 

special  lighting  districts,  cities  third-class 19  215 

GENERAL  MUNICIPAL  LAW 

bonds  of  counties,  registration  with  county  treasurer 10  221 

child  welfare  boards,  allowances  to  widows,  regulations 153  225 
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GENERAL  MUNICIPAL  LAW  —  (Continued) 

child  welfare  boards  —  (Continued)  section  page 

appropriations  by  counties  and  cities 154  226 

establishment     148  223 

members,  number,  appointment,  qualifications,  terms,  cities. .  150, 155  224,  226 

counties     149, 155  223 

no  compensation,  expenses 151  224 

penalties 155  226 

powers   and   duties 152  224 

rules   and   regulations 152  224 

supervision  by  state  board  of  charities 152  224 

illegal  municipal  corporation,  continuance  for  payment  of  debts. .  89  222 
GOVERNOR 

(See  Military  Law.) 
GRADE  CROSSINGS 

elimination,  apportionment  of  cost,  intermediate  settlements,  Railroad  L.  §  94  586 

streets  included   '.Railroad  L.  §  99  589 

GRAND  ARMY 

badges  or  buttons  of  honorary  members,  unauthorized  use.. Penal  L.  §  2240  522 

posts,  town  appropriation Town  L.  §  137  709 

GREENE  COUNTY 
Schoharie  county  boundary L.  1913,  oh.  760  130 

GROCERY  STORES 

first  class  cities,  male  employes  over  16,  hours Pub.  Health  L.  §  236-a  565 

sleeping  apartments  connected  with Pub.  Health  L.  §  236-a  565 

HABEAS  CORPUS 

prisoners  sentenced  to  death,  bringing  to  testify Code  Civ.  Pro.  §  2011  227 

HABIT  FORMING  DRUGS 

possession  and  sale Pub.  tiealth  L.  §§  245-248,  249-d  570-574 

users,  commitment Pub.  Health  L.  §  249-a  573 

HEALTH 

(See  Sanitary  Code;  Tillage  Law.) 

HEALTH  BOARDS 

villages,  boards  of  trustees  to  constitute Tillage  L.  §  43  724 

HEALTH  DISTRICTS 

(See  Health  Law.) 

HEROIN 

possession  and  sale  Pub.  Health  L.  §§  245-248,  249-d  570-574 

users,  commitment  Pub.  Health  L.  §  249-a  573 

HIGHWAY  LAW 

abandonment,  highway  on  sand  beach 

acceptance  of  highways  from  contractors  

automobiles,  speed  and  traffic  regulations,  certain   second  class 
cities    . . . .' 

condemnation  proceedings,  costs,  how  awarded 

convict  labor,  Erie  county,  county  highways,  employment 

counties,  containing  portions  of  Adirondack  park,  certain  bridges, 

construction  and  maintenance 

state  aid,  payment  of  share  of  county 

dedication,  highway  on  sand  beach,  width  required 

Erie  county,  convict  labor,  employment 

motor  vehicles,  registration  fees 

speed  and  traffic  regulations,  certain  second  class  cities 

private  roads,  opening,  provisions  governing,  procedure 

sand  beach,  public  roads,  walks  and  places,  construction  and  re- 
pair      47,  90,  105  229,  231,  233 

second  class  cities,  state  and  county  highways,  maintenance  rate.  172  237 

state  highways,  acceptance  from  contractor 133  235 

state  route,  No.  20,  Elbridge  to  Rochester,  course  and  description 
changed    120  234 

towns,  highway  less  than  two  rods  wide,  board  walks,  care,  main- 
tenance,   repair    and    renewal 47,  48,  62,  90,  93,  94,  97, 105  229, 231-233 

sand  beach,  public  roads,  walks  and  places,  construction  and 
repair    47,  90, 105, 229,  231,  233  105 

vehicle  lights,  requirements,  penalty 329-a  246 
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2344 

Bl 

2338 

80 

2341 

80 

2351 

81 

2337 

80 

HIGHWAYS 

(See  County  Law,)  section        page 

bonds,  fate  of  interest L.  1913,  ch.  787  278 

bridge  over  Mohawk  River  and  Barge  Canal  at  Schenectady,  com- 
mission to  investigate  construction L.  1915,  ch.  703  247 

state,   supplemental  contracts  for  work  done  or  materials  fur- 
nished but  not  included  in  proposals L.  1915,  ch.  261  247 

tax  for  repair  in  1914  in  towns  legalized L.  1915,  ch.  115  247 

HISTORIC  PLACES 

(See  Letchworth  Park.) 
HOSPITAL  RECORDS 

subpoena  duces  tecum Code  Civ.  Pro.  §  867 -a  654 

HOT  AIR  BALLOONS 

prohibited  in  forest  preserve Conserv.  L.  §  99-a  93 

HOUSING 

(See  Building  Code;  Tenement  House  Law;  Village  Law,) 
HOUSING  LAW 

repealed  L.  1913,  ch.  774  248 

HUSBAND  AND  WIVE 

competency  as  witnesses Code  Civ.  Pro.  §  831  738 

HYPODERMIC  NEEDLES  OB  SYRINGES 

possession  and  sale Pub.  Health  L.  §§  245-248, 249-d  570-574 

INCOMPETENTS 

accounting  by  committee Code  Civ.  Pro. 

compensation  of  committee Code  Civ.  Pro. 

inventory  and  account  of  committee Code  Civ.  Pro. 

real  property,  disposition Code  Civ.  Pro. 

security  to  be  given  by  committee Code  Civ.  Pro. 

INDEMNITY  INSURANCE 

(See  Insurance  Law.) 
INDEPENDENT  ORDER  OF  ODD  FELLOWS 

(See  Odd  Fellows,  Independent  Order  of.) 
INDIAN  LAW 

Onondagas,  cattle  trespassing  on  reservation 28  249 

Senecas,   appeals    50  251 

leases,  lost  originals,  certified  copies,  recording,  admission  in 

evidence     71  251 

peacemaker's  courts,  award  limit  abolished 46  250 

INDUSTRIAL  BOARD 
(See  Labor  Law.) 
INDUSTRIAL  CODE 

(See  Labor  Law.) 
INDUSTRIAL  COMMISSION 

(See  Labor  Law.) 
INDUSTRIAL  COUNCIL 

(See  Labor  Law.) 
INDUSTRY 

(See  State  Agricultural  and  Industrial  School  at  Industry.) 
INFANTS 

non-residents,  disposition  of  real  property Code  Civ.  Pro.  §  2361  82 

INFERIOR  COURTS  ACT 

(See  New  York  City.) 
INFERIOR  COURTS  OF  NEW  YORK 

(See  New  York  City.) 
INSANE 

physicians  to  examine  soundness  of  mind  of  person  in  detention 

Judic.  L.  §  31  283 

INSANITY  LAW 

state  hospitals,  agricultural  products,  exchange  for  canned  goods. 

assistant  steward  in  certain  hospitals,  maintenance 

discharged  or  deceased  patients,  unclaimed  money  or  other 

property,   disposition    

officers   and   employees,   dentists,   pharmacists   and  training 

school  principals,  appointment 

living  outside  institution,  allowance 

wage  scale,  other  laws  superseded 

retirement  fund,  pharmacists,  participation  in  benefits 
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INSANITY  LAW  —  (Continued) 

state  hospitals  —  (Continued)  section  page 

superintendent,  appointment,  powers 45  253 

INSURANCE  CORPORATIONS 

reports  to  tax  commission  Tax  L.  §  192  680 

INSURANCE  DEPARTMENT 

report,  extra  copies St.  Printing  L.  §  11  648 

INSTTRANCE  LAW 

bankers,  brokers  and  financial  institutions,  indemnity  insurance.  70  262 

brokers,  certificates,  fees  for 143  271 

fire  insurance  companies,  guaranty  surplus  funds,  discontinuance  130, 132-a  268, 270 

establishment  after  June  1,  1915,  prohibited 130  268 

special  reserve  funds,  discontinuance 130, 132-a  268, 270 

establishment  after  June  1,  1915,  prohibited 130  268 

fire  marshal,  state,  office  abolished 350-379  278 

fraternal  benefit  provisions,  exemption  from,  Lieutenants'  Benevo- 
lent Association     245  276 

New  York  City  Police  Endowment  Association 245  276 

incorporation   purposes    70  262 

indemnity  insurance  for  bankers,  brokers  and  financial  institutions  70  262 

life  insurance,  directors,  independent  nominations  94  264 

domestic  stock  company,  election  of  directors,  lists  of  policy 

holders     94  264 

industrial  policies,  surplus,  distribution 83  262 

mutual  companies,  election  of  directors,  lists  of  policy  holders  94  264 
non-participating  company  changing  to  mutual  or  participat- 
ing company,  limitation  of  expenses 97  266 

mutual  companies  to  insure  employees,  annual  premium,  amount, 

number  of  employers  and  employees 186  274 

meetings,  number  of  votes,  basis 188  276 

reserve    191  276 

INTEREST 

(See  Bonds.) 
INTERNATIONAL  BRIDGE  COMPANY 

roadway  and  pathway,  construction,  tolls L.  1857,  ch.  753  279 

INVESTMENT  COMPANIES 
(See  Banking  Law.) 

JAIL  LIBERTIES 

(See  Prison  Law.) 

JITNEY  BUSSES 

(See  Transportation  Corporations  Law.) 

JUDGMENTS 

confession  of,  place  of  filing Code  Civ.  Pro.  §  1275  282 

JUDICIARY  LAW 
Appellate  Division 

attendants,  appointment  and  transfer  in  second  department. .  Ill  287 

attorneys,  removal,  expenses  of  proceedings  88  283 

to  be  on  notice 476  292 

third  and  fourth  departments,  compensation 347  290 

daily  law  journal,  designation  in  first  department 97  286 

departments,  division  of  state  into 70  283 

employees,  retirement  in  second  department 117  287 

special  deputy  clerks  for  supreme  court,   first  department, 

appointment     107  286 

salaries     275  289 

stenographers  to  official  referees  in  first  and  second  depart- 
ments, fees    315  289 

typewriters,  appointment  in  first  and  second  departments...  110  287 
Appellate  Tebm 

clerk  and  attendants,  second  department 104 -a  286 

City  Court  of  New  York 

ex-justices  to  act  as  referees 117  288 

County  Courts 

assistant  stenographers  in  certain  counties 318  290 

stenographers  in  certain  counties,  appointment 197  289 

compensation    319  290 
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JUDICIARY  LAW — (Continued) 
County  Courts  —  (Continued) 

courts  of  record,  trial  jurors,  service  in  other  courts  or  parts  section  paoe 

of  courts   566  293 

physicians  to  examine  person  in  detention  as  to  sanity 31  283 

exemption  from  jury  duty 720  293 

sheriff's  jurors,  Kings  county,  selection 696-a  293 

Supreme  Coubt 

court  officer,   Rockland   county 410  290 

special  deputy  clerks'  records 156  288 

salaries    275  289 

JURIES 

(See  Code  of  Civil  Procedure.) 
grand    jury,    Bronx    County,    attendance    of    district   attorney's 

representative  Code  Crim.  Pro.  §  264  227 

JURORS 
Kings  county,  commissioner  of  jurors,  appointment  and  term.. 

L.   1902,  ch.  564  293 

service  in  other  courts  or  parts  of  courts Judic.  L.  §  566  293 

exemption  from  jury  duty Judic.  L.  §  720  293 

sheriff's,  Kings  county,  selection Judic.  L.  §  696-a  293 

JUSTICES  OF  THE  PEACE 
(See  Town  Law.) 

oaths  and  affidavits,  authority  extended Code  Civ.  Pro.  §  842  504 

KINGS  COUNTY 

annexation  of  part  of  Queens  County L.  1915,  ch.  410  131 

commissioner  of  jurors,  appointment,  term L.  1902,  ch.  564  293 

county  judges,  additional,  compensation,  duties County  L.  §  230-a  145 

exemption  from  jury  duty Judic.  L.  §  720  293 

sheriff's  jurors,  selection Judic  L.  §  696-a  293 

Kosher  meat,  misrepresentation  prohibited Penal  L.  §  435  509 

LABOR  LAW 

continuous  processes,  rest  day  for  employees,  exceptions  from 

act    8-a  296 

employees,  protection,  duty  of  industrial  commission 52-e  311 

Explosives,  Caps  ob  Detonators 

storage  in  magazines  prohibited 234  328 

containers,   construction,    storing,   marking 232  326 

definitions     230  325 

keeping  or  storing,  license  fee 235  328 

quantity,  distance  from  buildings,  railroads  and  high- 
ways       231  325 

magazines  and  factories,  use  of  fire  arms  in  vicinity  prohib- 
ited, exception    239  330 

magazines,  construction,  care,  marking,  location 233  327 

inspection    235  328 

reports  to  commissioner  of  labor 235  328 

sale,  records  of 237  330 

transportation,    regulations    236  329 

Factories 

automatic  sprinklers,  approval  and  installation 83-b  315 

boilers,  inspection   91  317 

definition,  dry  dock  plants  excluded 2  295 

exits,  distance  from 79-b  311 

fire  drills,  rules  and  regulations 83-a  314 

number  of  occupants  per  floor,  distribution  between  two  or 

more  tenants 79-e  312 

increase  where  sprinkler  system  installed 79-e  312 

rest  day  for  employees,  exceptions  from  act,  continuous  proc- 
esses       8-a  296 

milk   industry    8-a  296 

one  each  calendar  week 8-a  296 

variation,  power  of  industrial  board 8-a  296 

smoking,  permission  in  certain  cases 83-e  316 

Fibe  Protection  and  Prevention 

duties  of  fire  marshal  transferred  to  commissioner  of  labor. .  79-g  313 

firearms,  testing,  method,  approval  of  labor  commissioner . . .  239  330 
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Labor  Law. 


LABOR  LAW  —  (Continued) 
Industrial  Boabd  section 

abolished    50-52 

factories,  rest  day,  variations,  power  to  make 8-a 

mercantile   establishments,    rest    day,    variations,    power    to 

make     8-a 

variations  from  law,  rules  and  regulations,  authority 52-a 

industrial  code,  adoption,  amendment  and  repeal 52 

Industrial  Commission 

assistant  counsel,  appointment  and  removal,  salary 48 

code,  adoption,  amendment  and  repeal 52 

commissioners,  appointment  and  removal ,. .  40 

expenses   44 

salary 40 

term    40 

counsel,  appointment,  removal,  salary 48 

created    40 

distribution  of  responsibility   45 

investigations    51 

meetings  50 

officers  and  employees,  appointment  and  removal,  salaries . . .  49-a 

expenses   44 

old  records,  destruction   47 

powers 43 

procedure   52 

questions  of  general  policy,  submission  to  industrial  council . .  45 

reports    46 

review  of  law,  rules,  regulations  and  orders,  limitations 52 -c 

rules  and  regulations,  power  to  make 51-a 

publication 52 

review  by  commission    52-a 

review  by  courts   52-b 

submission  to  industrial  council 52 

time  of  taking  effect 52 

seal    40 

secretary,  appointment  and  removal,  salary,  duties 49 

variations  of  law,  rules  and  regulations 52-d 

industrial  council,  members,  appointment  and  removal,  duties. . .  40-a 
Labor  Department  Bureaus 

arbitration  or  mediation  bureau,'  deputy   commissioner,  ap- 
pointment and  removal,  salary 41 

inspection  bureau,  deputy  commissioner,  appointment  and  re- 
moval, salary   41 

supervision  of  industrial  commission   41 

workmen's   compensation   bureau,   deputy   commissioner,   ap- 
pointment and  removal,  salary 41 

limited  review  of  law,  rules,  regulations  and  orders 52-c 

Mercantile  Establishments 

employees,  females  over  sixteen,  hours  of  labor,  exceptions. . .  161 

minors  and  women,  hours  of  employment,  posting 16 la 

rest    day    for    employees,    exceptions    from    act,    continuous 

processes    8-a 

milk   industry    8-a 

one  each  calendar  week  8-a 

variation,  power  of  industrial  board 8-a 

milk  industry,  rest  day  for  employees,  exceptions  from  act 8-a 

officers  and  employees,  appointment  and  removal,  salaries i . .  49-a 

public  work,  aliens,  employment 14 

Rest  Day  for  Employees 

exceptions  from  act,  continuous  processes 8-a 

milk   industry    8-a 

one  each  calendar  week  8-a 

variation,  power  of  industrial  board 8-a 

review  of  law,  rules,  regulations  and  orders,  limitation 52-c 

tenant- factories,  owner,  duties  and  liabilities 94 

terms,  factories,  definition,  dry  dock  plants  excluded 2 

variations  of  law,  rules  and  regulations  by  industrial  commission  52-d 
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Lake  George  —  Memorial  Day. 

LAXE  GEORGE  section        page 

deposit  of  dead  animals  and  rafting  in,  prohibited Navigation  L.  §  52  377 

motor  boats,  muffler  requirements Penal  L.  §  1500-a  517 

LAXE  ONTARIO 

fishing,  use  of  nets Conserv.  L.  §  276  96 

LEGISLATIVE  LAW 
Legislative  Library 

establishment    7-a  333 

librarian,  appointment  and  duties 7-a  333 

salary   10  333 

assistants,  appointments  and  duties  7-a  333 

salaries    10  333 

Legislature 

financial  committees,  data  for,  preservation 67  334 

officers  and  employees,  provision  for 6, 7  332 

salaries    10  333 

special  committees,  assistants   9  333 

LETCHWORTH  PARK 

acquisition  of  title  to  certain  lands L.  1915,  ch.  496  248 

LIBRARIES 

(See  Legislative  Law.) 
supreme  court  library  at  Watertown,  librarian,  appointment. Educ.  L.  §  1181  171 

LIE*  LAW 

chattel  mortgages,  places  of  filing 232  338 

refiling  after  one  year 235  339 

conditional  sales,  refiling  after  one  year 235  339 

LIEUTENANTS'  BENEVOLENT  ASSOCIATION 

fraternal  benefit  provision,  exemption  from Insurance  L.  §  245  276 

LIGHTING  CORPORATIONS 

reports  to  tax  commission  Taw  L.  |  192  680 

LIGHTING  DISTRICTS 

(See  General  City  Law.) 

villages Village  L.  6  325  731 

LIGHTS 

on  vehicles,  requirements   Highway  L.  §  329-a  246 

LIQUOR  TAX  LAW 

certificates,  issuance   8  341 

license,  statement  of  applicant 15  346 

sale  or  gift  to  certain  persons,  authority  of  police  officer  or  con- 

stable  to  forbid   29  353 

traffic,  places  where  not  permitted 8, 15, 23  341, 346, 

350 
LIQUOR  TAXES 

increase  for  year  beginning  Oct.  1,  1915 L.  1915,  ch.  672  340 

LOBSTERS 

traps,  size  of  opening Conserv.  L.  8  322  97 

LOGS 

Lake  George,  regulations  for  rafting  or  floating Navigation  L.  8  52  377 

LONG  ISLAND 

canal  on  south  side,  investigation  of  federal  plan L.  1915,  ch.  461  69 

LONG  ISLAND  STATE  SCHOOL  OF  AGRICULTURE 

director,  employees,  trustees,  appropriations Educ.  L.  8  1166  171 

MACDONOUGH  MEMORIAL 

site,    selection,    acquisition,    appropriation L.  1914,  ch.  95  535 

MAGISTRATE'S  COURT 

new  trials    Code  Crim.  Pro.  8  768  23 

MANDAMUS 

amendment  of  proceedings Code  Civ.  Pro.  8  2148-a  71 

MARRIAGE 

(See  Domestic  Relations  Law.) 
MEATS 

Kosher,  misrepresentation  prohibited   Penal  L.  §  435  509 

MEMBERSHIP  CORPORATIONS  LAW 

incorporation    42  367 

real  property,  purchase,  sale,  mortgage,  lease 13  356 

MEMORIAL  DAY 

appropriations,  tax  rate  limit  changed Town  L.  §  136 -a  708 
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Military  Law  —  Motor  Vehicles. 


MILITARY  LAW 
Aides 

detail,  temporary  or  permanent 

permanent  assignment,  placing  on  reserve  list 

Abmoeies 

extra  laborers 

maintenance,  annual  estimates,  filing  with  county  treasurers 

officer  in  charge,  inventory  and  account,  contents 

pavement,  curbing,  sidewalks,  sewer  and  water  pipes,  con- 
struction by  county  where  located 

maintenance  by  counties  of  brigade  district 

supplies,  contractor's  default,  recovery  on  bond,  disposition 

of  money,  military  law  amended 

useless  property,  sale,  disposition  of  proceeds 

cavalry  troops,  associations,  membership  

Coubts-Mabtial 

general,  proceedings  and  sentence,  approval  or  disapproval  by 

major-general    132, 153  364,  365 

sentence,  confirmation  by  governor 

proceedings,  sending  back  for  revision 

punishment,  remission,  commutation  or  mitigation 

Depot  Units 

organization,  officers,  selection  and  appointment,  equipment. . 

enlistments,  age  limitations,  exceptions 

fines  and  penalties,  disposition 

governor's  staff,  additional  aides 
ead^uarters  company,  fines  and  penalties,  disposition 

machine  gun  company,  fines  and  penalties,  disposition 

Military  Council 

additional  officer,  term 

change  in  composition   

members  detailed,  no  compensation,  expenses 

military  organizations,  allowances   

oaths  required,  before  whom  taken 

officers,  non-commissioned  and  petty,  warrants,  by  whom  issued. . 

quartermaster  corps,  enlisted  men,  pay 

Reserve  List 

non-commissioned  officers  and  enlisted  men 

officers,  composition    

detail  to  active  duty,  examination 

supply  company,  fines  and  penalties,  disposition 

warrants,  non-commissioned  and  petty  officers,  by  whom  issued . . . 
MILK  AND  CREAM  GATHERING  STATIONS 

(See  Agricultural  Law.) 
MINORS 

placing  by  adoption,  authority  of  certain  benevolent  corporations 

Benev.  Orders  L.  §§  12, 13  54 

MONROE  COUNTY 

assessors,   compensation    Town  L.  §  85  705 

dogs,  registration  fee,  penalty County  L.  §  132-a  140 

MORPHINE 

possession  and  sale    Pub.  Health  L.  8§  245-248,  249-d  570-574 

users,  commitment   Pub.  Health  L.  §  249-a  573 

XORRISYILLE 

(See  State  School  of  Agriculture  at  Morrisville.) 
MORTGAGES 

(See  Taw  Law.) 

assignment  in  lieu  of  discharge Real  Prop.  L.  §  275  616 

foreclosure,  disposition  of  surplus;  duties  of  officer  making  sale. . 

Code  Civ.  Pro.  §  1633  374 

MOTOR  BOATS 

muffler  requirements  on  Lake  George Penal  L.  §  1500-a  517 

MOTOR  VEHICLES 

lines  in  cities,  bond Trans.  Corp.  L.  §  26  719 

certificate  of  convenience  Trans.  Corp.  L.  §  25  719 

consent  of  local  authority Trans.  Corp.  L.  §  26  719 

speed  and  traffic  regulations,  certain  second-class  cities. .  .Highway  L.  §  288  242 
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PAGE 

40 

360 

40 

360 

188 

367 

193 

367 

195 

369 

185 

366 

177 

365 

193 

367 

196 

370 

252 

373 

132, 153  364,  365 

153 

365 

154 

365 

154 

365 

120 

363 

95 

361 

142 

364 

7 

359 

142 

364 

142 

364 

15 

359 

15 

359 

212 
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216 

372 
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373 

99 

362 
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80 
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Municipal  Court  Code  —  New  York  City. 


MUNICIPAL  COU&T  CODE 

(See  New  York  City.) 
NAMES  SECTION 

assumed,  conducting  business  under  Penal  L.  §  440 

NASSAU  COUNTY 

assessors,   compensation    Town  L.  §  85 

NAVIGATION 

corporations,  formation  certificate   Trans.  Corp.  L.  8  10 

formation  certificate,  supplemental Trans.  Corp.  L.  §  11 

NAVIGATION  LAW 

Lake  George,  deposit  of  dead  animals  and  rafting  in,  prohibited . .  52 

NEGLIGENCE 

action  for  causing  death  by,  foreign  executor  or  administrator 

may  bring Code  Civ.  Pro.  §  1902 

distribution  of  damages  recovered Code  Civ.  Pro.  §  1903 

NEGRO  EXPOSITION 

(See  Richmond  Exposition.) 

NEW  Y0EX  CITY 

(See  Election  Law.) 

city  court,  ex-justices  to  act  as  referees Judic.  L.  §  117 

Inferior  Criminal  Courts 

acknowledgments,  oaths,  administration   19 

actions  pending,  continued   113 

additional  expenditure  necessitated  by  this  act,  provision  for  114 

adult  defined    % 3 

adults,  trial  parts  for  in  special  sessions 33 

animals,  prevention  of  cruelty  to,  jurisdiction  of  special  ses- 
sions     31 

appeals,  city  magistrates'  courts 94 

appointments,  how  made  15 

arrest,  summons  substituted  for 83 

associate  justices  defined  3 

attendants,  appointment    17 

children's  court,  appointment   34-i 

bail,  city  magistrates'  courts 72-a,  76 

bastardy  proceedings,  jurisdiction  of  special  sessions 31 

board  defined    3 

board  of  city  magistrates.     (See  City  Magistrates9  Courts.) . . 

bonds  of  clerks  and  employees 18 

bureau  of  information   19 

calendars,  preparation    14 

cells  to  be  Kept  sanitary Ill 

chief  city  magistrate  defined 3 

temporary  designation   106 

chief  clerk.     (See  Clerks.) 

annual  report  18 

appointment,  term 17 

bond    18 

children's  court,  appointment,  term  34-i 

duties   34-j 

duties    18 

monthly   report    19 

oaths  and  acknowledgment,  administration 18 

principal  office   18 

records    18 

chief  justice.     (See  Justices.) 

appointment 12 

chief  clerk,  appointment   17 

defined    3 

duties 14 

oaths  and  acknowledgment,  administration 18 

temporary  designation   106 

vacancies,  how  filled  105 

chief  probation  officer,  children's  court,  appointment 34-i 

child  defined   3 

children.     (See  Children* s  Court.) 
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HEW  YORK  CITY  —  (Continued) 
Interior  Criminal  Courts  —  (Continued)  section 

children's  court,  chief  clerk,  appointment,  term 34-i 

duty    34.J 

children,  arraignment  35 

custody  pending  disposition   34-r 

discharge  on  recommendation  of  probation  officer ...  34-t 

disposition  in  certain  cases 39 

mentally  defective,  examination  and  commitment..  39-a 

clerks  and  employees  34-i 

clerks,  duties   344 

offices    344c 

removal    34.0 

constituted    34-a 

denned    3 

discontinued    34-a 

employees,  removal   34.0 

hearings   34-g 

jurisdiction    34.D 

of  juvenile  delinquency   34-b 

justices,  additional   34-e 

designation,  term    34-d 

duties    34-f 

meetings 34-h 

number   34-c 

parts  34-q 

presiding  justice,  duties 34-g 

probation  officers,  duties  34-n 

procedure  38 

Queens  borough    42 

records   34-1 

custody   34- j 

reports    34-j 

Richmond  borough    42 

seal    34-j 

34-p 

subpoenas,  service    34-m 

city  denned  3 

city  magistrates.     (See  Magistrates.) 

board  of  3 

courthouses,  possession  of  115 

defined    3 

penal  and  reformatory  institutions,  inspection 107 

removal    103 

salaries  104 

supplies    115 

vacancies,  how  filled  105 

city  magistrates'  courts,  appeals  94 

arraignments  before  magistrates  having  territorial  juris- 
diction      75 

on  short  affidavits 75-a 

bail    72-a 

cash 76 

push  cart  peddlers    76 

board  of  city  magistrates  50 

meetings   59 

chief  city  magistrate   51 

temporary  designation    106 

chief  clerk,  bond   57 

deputies    55 -a 

city  magistrates,  removal   103 

salary    104 

vacancies,  how  filled  105 

clerks    .- 55 

bonds 57 

continued    55-c 

offices    • 55-b 
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NEW  YORK  CITY  —  (Continued) 
Inferior  Criminal  Courts  —  (Continued) 

clerks  —  (Continued)                                                                             section  paor 

records    55-b  404 

complaints   58  405 

court  rooms,  rearrangement   80  414 

courts  to  be  held  daily  in  each  district 71  408 

defendant's  right  to  communicate  with  friends 81  414 

to  have  full  opportunity  to  hear  and  be  heard 80  414 

discharge  of  persons  committed 92  421 

disorderly  conduct,  commitments    88  417 

districts    70  407 

domestic  relations  court   74  409 

employees,    appointment    56  405 

continued    55-c  404 

females,   commitment    69  420 

linger  print  system  90  421 

identification  of  persons  convicted 90  421 

intoxication,   commitments    88  417 

persons  convicted  of,  procedure 88-a  418 

jurisdiction,  general   72  408 

magistrates,   additional    60  406 

inability  to  act,  transfer  of  charges 73  409 

qualification    52  403 

temporary  appointment   54  403 

males  over  sixteen,  commitment 93  422 

night  courts    77  412 

police  identification  cards,  holders  may  be  served  with 

summons    84  415 

police  officers,  court  attendance  substituted  for 109  431 

prostitutes,   identification    78  413 

medical  examination,  commitment 79  413 

records,  additional 108  431 

rules    59  406 

summons    82  414 

chief  city  magistrate's  powers   86  416 

form    87  416 

holders  of  police  identification  cards  may  be  served  84  415 

police  commissioner's  jurisdiction   85  416 

substituted  for  arrest  63  415 

suspension  of  sentence  without  probation 92-a  422 

vagrancy,  commitments   88  417 

women,  commitment   77  412 

separate  court  for  77  412 

clerks.     (See  Chief  Clerk.) 

additional,  appointment  17  386 

appointment  and  term  17  386 

bonds    18  387 

children's  court,  appointment,  terms 34-i  394 

duties   34-1  395 

offices    34-k  395 

removal    34-o  396 

city  magistrates'  courts   55  403 

bonds    57  405 

continued   17  386 

fines,  receiving  and  paying  over  18  387 

minutes    18  387 

monthly   report    19  387 

municipal  term   95-a  425 

oaths  and  acknowledgment,  administration 18  387 

removal     103  429 

reports    16  387 

special  sessions  held  by  city  magistrates 46  401 

code  of  criminal  procedure,  application  of  consistent  sections  31  390 
commitments.     (See  City  Magistrate's  Courts.) 

coroners,  acting  as  magistrate,  reports 101  429 

contempts,  criminal,  power  of  special  sessions  to  punish  for  31  391 
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HEW  YORK  CITY — (Continued) 
Inferior  Criminal  Courts  —  (Continued) 

court  of  special  sessions.     (See  Special  Sessions.)                         section  page 

courts    2  383 

calendars,   preparation    14  385 

determination  of  parts  14  385 

hours  of  opening,  determination   14  385 

parts  of  courts    14  385 

records,  system  for  keeping 14  385 

courthouses,  possession  of  115  433 

supplies    115  433 

criminal  contempts,  power  of  special  sessions  to  punish  for. .  31  391 

definitions    3  383 

deputy  clerk,  children's  court,  appointment,  terms 34- i  394 

deputy  clerks,  appointment  and  term 17  386 

continued   17  386 

oaths  and  acknowledgment,  administration 18  387 

detention  rooms  to  be  kept  sanitary Ill  432 

disorderly  conduct,  commitments  88  417 

district  attorneys,  duty  to  serve  subpoenas 20  388 

special  sessions,  to  attend  41  399 

docket,  as  evidence   18  387 

domestic  relations  court.     (See  City  Magistrates'  Courts.) 

employees,  appointment 17  386 

bonds    18  387 

business  and  political  activities  restricted 102  429 

children's  court,  removal  34-o  396 

city  magistrates'  courts,  appointment 56  405 

municipal  term    95-a  425 

removal    103  429 

expenditures,  additional,  necessitated  by  this  act. .    114  433 

females,  commitment 89  420 

fines,  disposition    110  431 

receiving  and  paying  over  18  387 

remission  and  substitution  in  special  sessions 31  388 

finger  print  system.     (See  City  Magistrates'  Courts.) 

hours  of  opening,  parts  of  courts 14  385 

inferior  courts  of  criminal  jurisdiction,  of  what  courts  to 

consist   of    2  383 

information  bureau,  city  magistrates'  courts 55-b  404 

special   sessions 19  387 

interpreters,  appointment 17  386 

children's  court,  appointment 34-i  394 

city  magistrates'  courts,  appointment 56  405 

removal    103  429 

intoxication,  commitments 88  417 

persons  convicted  of,  procedure 88-a  418 

justices.     (See  Chief  Justices.) 

additional,  terms   16  386 

appointment    12  384 

appointments  by 15  385 

apportionment  among  boroughs   12  384 

business  and  political   activities   restricted 102  429 

clerks  and  employees,  appointment  17  386 

continued    11  384 

defined    3  383 

duties    15  385 

eligibility   13  384 

investigation  of  complaint   15  385 

magistrates,  to  have  powers  of 30  388 

majority  of  justices  defined  15  385 

meeting  15  385 

number    11  384 

oaths  and  acknowledgment,  administration 18  387 

penal  and  reformatory  institutions,   inspection 107  431 

removal    103  429 
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NEW  YOBX  CITY — (Continued) 
Inferior  Criminal  Courts  —  (Continued) 

Justices —  (Continued)                                                                         section  page 

rules,  making,  amendment,  printing 15  385 

salaries  104  430 

terms    13  384 

vacancies,  how  filled  105  430 

juvenile  delinquency,  jurisdiction  of  children's  court 34-b  392 

magistrates'  courts   2  383 

magistrate   defined    3  383 

magistrates,  justices  to  have  powers  of 30  388 

temporary  assignment  to  special  sessions 16-a  386 

mayor   defined    3  383 

misdemeanors,  children's  court,  jurisdiction 34-b  392 

jurisdiction  of  special  sessions 31  388 

venue 32  391 

motor  vehicle  law  violation,  jurisdiction  of  special  sessions. .  31  388 

municipal  term,  clerks  and  employees 95-a  425 

jurisdiction    95-b  425 

organization    95-a  425 

parts 95-a  425 

procedure   95-c  420 

rules  and  regulation 95-a  425 

night  court  defined   3  383 

night  courts.     (See  City  Magistrates'  Courts.) 

oaths,    administration , .  19  387 

office,   principal    19  387 

parts  of  courts,  determination  14  385 

penal   institutions,   inspection    107  431 

pending  actions  continued  113  432 

police  commissioner,  summoning  of  offenders,  jurisdiction...  85  416 
police  identification  cards.     (See  City  Magistrates?  Courts.) 

police  officers,  court  attendance  substituted  for 109  431 

principal  office   19  387 

prisoners,  communication  with  relatives  or  friends 112  432 

segregation  when  awaiting  trial Ill  432 

probation.     (See  Chief  Probation  Officer;  Probation  Officers.) 

adults,  period  of  probation  98  427 

children,  period  of  probation   99  427 

officers,  appointment  and  removal  96  426 

powers  and  duties  97  427 

remand  pending  investigation   98-a  427 

revocation    100  428 

probation  officers.     (See  Children's  Court.) 

children's  court,  appointment   34-i  394 

duties  34-n  396 

proceedings  pending,  continued   113  432 

process,  to  be  sealed  21  368 

prostitutes,   identification    78  413 

medical  examination,  commitment   79  413 

records,   additional    . . . .' 108  431 

authentication    18  387 

children's  court,  custody    34- j  394 

kept  by  chief  clerk  18  387 

system  for  keeping  14  385 

reformatory  institutions,  inspection   ' 107  431 

repeal    120  433 

rules,  making,  amendment,  printing 15  385 

seal,  children's  court 34-j  394 

34-p  396 

special  sessions    18  387 

continued   21  388 

short  title  1  383 

special  sessions,  adults,  trial  parts  for  33  391 

appeals   40  399 

bastardy   proceedings    31  388 

children's  court.     (See  Children's  Court.) 

chief  clerk,  duty    34-j  394 
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Inferior  Criminal  Courts  —  (Continued) 
special  sessions  —  (Continued)  section 

constituted    34-a 

discontinued    34-a 

court  of  2 

criminal  contempts,  power  to  punish  for 31 

discontinued    10 

district  attorney  to  attend  41 

held  by  city  magistrates,  papers  to  be  returned 45 

power    43 

clerks,  officials,  attendants   46 

procedure  44 

records    46 

jurisdiction    31 

justice  acting  as  magistrate,  report 101 

parts  of  court,  by  whom  held 34 

police  officers,  court  attendance  substituted  for 109 

records,  additional    108 

seal    18 

continued  21 

supplies    # 1 15 

temporary  assignment  of  city  magistrate   16-a 

venue    32 

stenographers,  appointment  and  term   17 

children's  court,  appointment   34-i 

city  magistrates1  courts,  appointment  56 

removal    103 

summons,  city  magistrates'  courts   82 

city  magistrates'  courts,  chief  city  magistrate's  powers. .  86 

form    67 

substituted  for  arrest   83 

holders  of  police  identification  cards  may  be  served 84 

subpcenas,  children's  court,  service 34-m 

servers,  continued,  transfer  20 

service    20 

supplies,  how  furnished  U5 

suspension  of  sentence.     (See  City  Magistrates9  Courts,) 

time  of  taking  effect 121 

vagrancy,  commitments   °8 

venue,  misdemeanor    32 

when  in  effect   •  •    •. :'A"11\ 

women,  separate  court  for.     (See  City  Magistrates'  Courts.) 

Municipal  Court  Code 

abandonment  bond,  jurisdiction  in  action  brought  by  com- 
missioner of  public  charities  or  overseer  of  the  poor 6 

accounts,  rules  relating  to  17  ..  J 

actions,  commencement    i /,  ah,  /o 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes  JJ 

execution  against  person  lf>< 

severance  of  causes  !* 

transfer  to  another  district * ' 

venue  0« 

adjournments,  when  allowed   . . . . .  • : y° 

administrators,  actions  by  or  against  foreign jj 

answer,  amendment  gg 

contents    :":\ / «q 

objections  which  may  be  taken  by «j 

requisites  gg 

service    • •  •  ■ 158 

appeals,  amendments  to  perfect   

costs    102 

death  of  party,  effect  lg9 

execution,  stay  * ^s 

filing  notice,  fees   ; ,« 

intermediate  orders,  review 
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appeals  —  (Continued)                                                                           SECTION  page 

judgments    154  492 

notice    157  493 

orders   154  492 

remittitur  and  return  of  papers 163  495 

return  161  494 

settlement  of  case  161  494 

sureties,  exception  to  and  justification  of 160  494 

time  within  which  to  be  taken 156  493 

arbitration,   jurisdiction    6  441 

rules  for  establishment  of  system 8  444 

arrest,   adjournments    32  452 

bail,  motion  to  reduce  38  464 

notice  of  justification    36  453 

rejection     36  453 

qualifications   of    35  463 

detention   of  defendant    32  452 

discharge  on  giving  bail  or  making  deposit 34  453 

on  motion   37  454 

endorsement  of  summons  for  execution  against  the  person  25  450 

execution  against  the  person  of  defendant 137  486 

of  judgment,  additional  to  135  485 

grounds    29  452 

judgment  when  defendant  liable  128  482 

order,  directions  in  31  452 

fees  on  issuing  173  498 

issuance     6  441 

serving,  marshal's  fees  178  500 

papers  to  be  delivered  by  marshal 36  453 

plaintiff  to  be  notified  33  453 

procedure     30  452 

proceedings  after   32  452 

return  of  summons  31  452 

security,  motion  to  increase  38  454 

taking  defendant  into  custody,  marshal's  fees 178  500 

time  limit   140  487 

wage  earner,  judgment  and  execution  in  favor  of 139  466 

assault,  jurisdiction    6  441 

assignments  of  justices,  how  made  7  442 

attachment,  bond,  judgment  on   51  458 

claim  by  third  person   50  457 

execution  of  judgment   135  485 

generallv    39-56  464-459 

interpleader     68  462 

inventory  of  property  attached,  marshal's  fees 178  500 

inventory,   service    48  457 

judgment  when  summons  not  personally  served 55  459 

levy,  certificate  of  sale   45  456 

effect  of   45  456 

manner  of  making    45  456 

marshal,  actions  by    47  456 

property,  certificate  of  defendant's  interest 46  456 

inventory    43  456 

reclaimer  of    56  459 

subject  to  levy  44  456 

return  by  marshal    ,      53  458 

security,  motion  to  increase  54  458 

summons,  judgment  when  not  personally  served 55  459 

service    48  457 

supreme  court,  practice  inapplicable    67  462 

sureties,  exception  to  and  justification  of       56  459 

undertaking  bv  defendant  to  reclaim  property 49  457 

by  plaintiff 42  456 

when  warrant  vacated,  action  on 52  458 

warrant,  execution    43  456 

fees  on  issuing    . , . , , .  173  498 
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Municipal  Court  Code  —  (Continued) 
attachment  —  (Continued) 
warrant  —  (Continued)  section 

grounds  for  granting  40 

issuance    6 

issuance  and  contents 41 

warrant,    service    48 

marshal's   fees    178 

vacating   or   modifying    54 

when  granted   39 

attendants,  rules  for  duties   8 

attorney,  defined   179 

bail,  discharge  of  person  under  arrest  34-36,  38 

bankruptcy,  no  costs  on  defense  of 165 

bastardy,  bond,  action  upon   6 

battery,  jurisdiction    6 

bills  of  particulars,  when  party  may  demand 78 

bonds,   jail  liberties    34 

judgment  on  bond  given  in  case  of  attachment 51 

marshals'     146 

actions  on   147 

filing  transcript  of  judgment  148 

reduction  on  payment  of  judgment 149 

renewal     150 

calendar  practice,  rules   8 

chattels,  costs  on  recovery 164 

interpleader  in  action  to  recover  upon  27 

issuance  of  warrant  to  Beize 6 

jurisdiction  in  action  for  recovery  of 6 

liens  on,  actions  to  foreclose   " 70-77 

foreclosure,  affidavit   72 

application  of  article  4  77 

judgment     74 

marshal's  power  under  execution 75 

reclaimer  of  chattel    76 

sureties,  exception  to  and  justification  of 76 

undertaking    72 

warrant  of  seizure    71 

when  conversion  or  replevin  not  maintainable. .  73 

what   deemed    70 

replevin    57-69 

civil  contempts,  what  to  apply   13 

clerk,   defined    179 

clerks,   duties    143 

rules  for    8 

fees  as  disbursements  170 

generally    173 

legal 143 

property,  etc.,  to  deliver  to  successor 143 

records  and  papers,  destruction    144 

code  of  civil  procedure,  sections  not  applicable 183 

commencement  of  action   18 

commission  to  take  testimony.     (See  Testimony.) 

complaint,   requisites    78 

conciliation,  rules  for  establishment  of  system  8 

conciliation  and  arbitration,  jurisdiction   6 

contempts,  criminal  and  civil  13 

contracts,  attachment  in  action  for  breach  40 

copy  when  deemed  part  of  pleading 78 

interpleader  in  action  to  recover  upon  27 

jurisdiction      6 

corporations,  actions  by  or  against   6 

foreign,  warrant  of  attachment  in  actions  against 40 

order  that  issues  be  tried  unnecessary  in  action  against.  94 
costs.     (See  also  Disbursements.) 

allowed  by  court   167 

appeal,  amount  upon  172 
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costs  —  (Continued)                                                                            section  page 

bankruptcy,  not  allowed  on  defense  of 165  495 

guardian  ad  litem  not  responsible  for  26  450 

increased,  when  defendant  entitled  166  497 

state  and  city  action,  not  allowed 175  499 

sums  allowed    164    t      496 

taxation     169  497 

review    171  498 

working  woman,  in  action  by 68  462 

counterclaims,  amount  recoverable   86  468 

governed  by  provisions  applicable  to  supreme  court 84  468 

joinder  and  severance 85  468 

reply  to   87  469 

court,    continued    1  436 

forms,  rules  for   8  444 

hours  when  open   8  444 

jurisdiction  of  actions  and  proceedings  had  August  31, 

1915    6  441 

officers,  rules  for  duties  8  444 

organization    1-16  436 

parts,  assignment  of  justices  7  442 

establishment    7  442 

rules  for  designation   8  444 

practice,  rules  for  8  444 

rules,  adoption   8  444 

seals    11  445 

time  and  place  of  holding 10  444 

court  houses,  equipment,  how  furnished 12  445 

justices  to  have  access  to 12  445 

criminal  contempts,  what  to  apply  13  445 

criminal  conversation,  jurisdiction   8  441 

decision,  time  for  rendering 119  478 

defaults,  jurisdiction    6  441 

definitions,  words  used    179  501 

depositions.     (See  also   Testimony.) 106-1 16  474-476 

compensation  of  cdmmissioners  as  disbursements  170  498 

disbursements.     (See  also  Costs.) 

allowable    170  498 

taxation     169  497 

review     171  498 

district,  defined    179  601 

districts,  described    5  437 

justices,  number  in  each  district 5  437 

employees,  rules  for  duties  8  444 

employee's  action,  no  fees  174  499 

evidence.     (See  TettUnony.) 

execution,  against  person  of  defendant   137  486 

appeal,  stay  pending    159  493 

arrest  of  defendant    135  485 

attachment    135  485 

issuance,  effect   131  484 

joint  debtors,  proceedings  against   132  484 

judgment,  docketing  in  another  county  133  485 

levying  marshal's  fees   178  500 

marshal,  authority 135  485 

liability  to  execution  creditor    141  487 

judgment   against    134  485 

mechanic's  lien,  authority  of  sheriff 130 

real  property,  advertising  for  sale,  marshal's  fees 178  500 

renewal     138  486 

requisites      135  485 

return     135, 142  487 

time  limit   140  487 

transcript,  effect  of  filing  131  484 

wage  earner,  in  favor  of 139  486 
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execution  —  (Continued)                                                                      section  page 

when  and  how  issued  130  483 

executors,  actions  by  or  against  foreign 6  441 

false  imprisonment,  jurisdiction    6  441 

fees,  clerks  generally 173  498 

clerks  to  collect  and  pay  over 143  488 

employee's  action,  not  allowed  174  499 

marshals    178  500 

state  and  city  action,  not  allowed 175  499 

stenographers     177  500 

witnesses    176  499 

fines,  actions  to  recover,  venue 17  446 

jurisdiction     6  441 

forms,    summons    20  448 

forms  and  practices,  rules   8  444 

guardian  ad  litem,  appointment,  when  and  how  to  be  made. . .  26  450 

hours,  when  court  to  be  open 8  444 

husband  or  wife,  jurisdiction  in  action  for  loss  of  society.. .  6  441 

incompetents,  actions  by  or  against  committee 6  441 

interpleader,  generally   27  450 

in  case  of  attachment   68  462 

interpreters,   rules  for  duties    8  444 

issue,  joinder  of    78  465 

jail  escapes,  jurisdiction  of  action  to  recover  damages  for. . .  6  441 

judgments,    amendment    6,  93, 129, 158, 441, 470,  482, 493 

appeals     154  492 

arrest,  when  defendant  liable  to 128  482 

by  default   80  467 

opening    129  482 

confession,  fee  for  entry   173  498 

docketing  in  another  county,  effect 133  485 

in  general    125  481 

offer   of    81  467 

presumption  of  regularity  180  501 

satisfaction     142  487 

several    127  482 

time  for  rendering   119  478 

upon    pleadings    91  470 

vacating     6, 129  482 

wage  earner,  in  favor  of  139  486 

jurisdiction,  abandonment  bond,  action  brought  by  commis- 
sioner of  public  charities  or  overseer  of  the  poor 6  441 

actions  and  proceedings  of  municipal  court  had  on  Aug- 
ust 31,  1915   6  441 

actions  for  amounts  not  exceeding  $1,000 6  441 

included     6  441 

administrators,  actions  by  or  against  foreign 6  441 

arrest,  issuance  of  order 6  441 

assault    6  44 1 

attachment,  issuance  of  warrant  6  441 

bastardy  bond,  action  upon  6  441 

battery     6  441 

chattel,  issuance  of  warrant  to  sieze  6  441 

lien  on,  foreclosure  6  441 

recovery  of    6  441 

city  of  New  York,  actions  by  or  againBt 6  441 

conciliation  and  arbitration   6  441 

contracts      6  441 

corporations,  actions  by  or  against 6  441 

criminal  conversation   6  441 

defaults,  to  open   6  441 

executors,  actions  by  or  against  foreign 6  441 

false  imprisonment   6  441 

fines    6      .    441 

generally    1-16  436 
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jurisdiction  —  (Continued)                                                                   section  page 

husband  or  wife,  action  for  loss  of  society 6  441 

incompetents,  actions  by  or  against  committee 8  441 

jail  escapes,  action  to  recover  damages  for 6  441 

judgment,  vacation  or  amendment  6  441 

libel     6  441 

malicious  prosecution   6  441 

marshal,  action  on  bond  6  441 

mechanic's  lien  6  441 

new  trial,  to  grant 6  441 

objections    to    88  469 

order,  vacation  or  amendment  6  441 

partners,  action  to  determine  accounts 6  441 

penalties    6  441 

personal  injury    6  441 

process,  vacation  or  amendment   6  441 

property,   injury  to    6  441 

replevy,  issuance  or  vacation  of  requisition 6  441 

seduction    6  441 

slander     6  441 

stays,  granting  or  vacating   6  441 

summary  proceedings'  for  recovery  of  possession  of  real 

property     6  441 

verdicts,  to  direct  or  set  aside 6  441 

jurors.     (See  Jury.) 
jury.     (See  also  Trial.) 

fees,  as  disbursements   170  498 

for  jury  of  twelve   120  478 

on  demanding  jury  trial    173  498 

payment  118  477 

jurors,  qualifications,  drawing,  compensation   121  478 

number     120  478 

special  list    122  479 

trials  by    123  480 

terms    121  478 

trial,  how  obtained  118  477 

verdicts,  modifying  or  vacating  129  482 

justices,  acknowledgments,  power  to  take  2  436 

assignments     7  442 

board  of,  destruction  of  records  and  papers 144  489 

how  constituted   7  442 

meetings    7  442 

powers    7  442 

president    7  442 

powers    7  442 

quorum    7  442 

rules  defined  179  501 

rules  of  court,  adoption  8  444 

secretary    7  442 

continued     1  436 

court  houses,  access  to 12  445 

death  or  removal  not  to  affect  proceedings 9  444 

depositions,  power  to  take  2  436 

number     5  437 

oath  of  office    2  436 

oaths,  power  to  administer  2  436 

qualifications    2  436 

salaries     3  436 

terms    1  436 

vacancies    4  437 

laws  repealed,  schedule   1579  502 

specified     184  502 

libel,    jurisdiction    6  441 

liens.     (See  also  Chattels.) 

foreclosure,    costs    164  496 
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malicious  prosecution,  jurisdiction   6  441 

marshal,  action  on  bond 6  441 

actions  by  in  case  of  attachment 47  456 

appointment    145  489 

bonds    146  489 

actions  on 147  490 

filing  transcript  of  judgment  148  490 

reduction  on  payment  of  judgment 149  490 

renewal     150  490 

continued    145  489 

duties  to  be  performed  without  fees 178  500 

execution  on  judgment  against   134  485 

fees  as  disbursements 170  498 

generally    178  500 

liability  to  execution  creditor   141  487 

money  received,  payment  over   153  491 

power,  duties  and  liabilities  151  491 

removal    150, 152  491 

residence    145  489 

suspension     152  491 

terms    145  489 

vacancies    145  489 

mechanic's  lien,  execution  upon  judgment 130  483 

jurisdiction    : 6  441 

moneys,  rules  for  collection  and  disposition 8  444 

motion,  time  for  deciding  119  478 

municipal  court  code,  construction   180, 182  501 

presumption  of  regularity  of  provisions 180  501 

sections  of  code  of  civil  procedure  not  applicable 183  501 

short  title   185  502 

when  to  take  effect 186  502 

new  trial,  granting  129  482 

jurisdiction      6  441 

New  York  City,  action  by  or  against 6  441 

venue    17  446 

no  fees  or  costs  against  in  action  for  penalty 175  499 

New  York  State,  no  fees  or  costs  against  in  action  for  penalty  175  499 

notice  of  trial,  service  95  471 

officers,  rules  for  duties 8  444 

vacancies,  saving  clause    181  501 

orders,    appeals    154  492 

amendment    93, 129  470, 482 

to  perfect  appeal  158  493 

intermediate,  review   165  492 

presumption  of  regularity  180  501 

vacating     129  482 

vacation  or  amendment  6  441 

overseer  of  the  poor,  action  on  abandonment  bond 6  441 

parties,  death,  effect  on  appeal 162  495 

joinder      27  450 

partners,  jurisdiction  in  action  to  determine  accounts 6  441 

parts  of  court,  assignment  of  justices 7  442 

establishment    7  442 

rules  for  designation    8  444 

penalties,  actions  to  recover  venue  17  446 

endorsement  of  summons    24  449 

jurisdiction     6  441 

personal  injury,  jurisdiction    6  441 

physical  examination,  order  for   117  475 

how  made   117  476 

place  of  holding  court  10  444 

pleadings,  actions,  how  commenced    78  465 

amendment    93  470 

costs 167  497 

answer,  contents    83  468 
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pleadings  —  (Continued)  section 

extension     78 

objections  which  may  be  taken  by 80 

requisites     78 

service    83 

bills  of  particulars   78 

construction     93 

contracts,  copy  deemed  part  of 78 

corporations,  order  that  issues  be  tried  unnecessary  in 

action   against    94 

costs  upon   amendment    167 

counterclaim     84 

amount  recoverable  86 

joinder  and  severance  86 

reply  to   87 

generally    78-94 

issue,  when  joined 78 

joinder  of  causes  of  action  79 

judgment  by  default 80 

offer    of    81 

upon   pleadings     91 

jurisdiction,  objections  to   88 

objections    to    88 

disposal   of    . 90 

severance  of  causes  of  action  79 

signature  when  deemed  genuine  92 

special    appearances    78 

statement  when  service  commenced  by  summons  only 78 

written,  court  may  direct  filing   78 

poor  person,  prosecuting  or  defending  as,  when  allowed 28 

practice,  supreme  court,  conformity  to 15 

process,   amendment    . . . . 93 

service,  where  may  be  made 14 

vacation   or   amendment 6 

procedure,  cause,  how  brought  on  for  trial 95 

notice  of  trial    .•  95 

property,  injury  to,  jurisdiction   6 

provisional  remedies 29-38 

public  charities,  commissioner  of,  action  on  abandonment  bond  6 
real  property,  jurisdiction  in  summary  proceeding  for  recov- 
ery of     • 

records,  clerks  to  keep  143 

rules    8 

destruction    J** 

regularity  of  this  act,  presumption  of  180 

repealer    x^4 

replevin    67"f  ° 

affidavit    ..--.- 68 

chattels,  defendant  may  demand  judgment  for  return 69 

defendant's  reclaimer 63 

when  may  be  replevied . . . . 58 

foreclosure  of  lien  on  chattel,  when  not  maintainable. . .  73 

requisition     ™| 

fees  on  issuing  173 

how  executed  and  served  60 

issuance     •  •  •  ° 

return  to  °* 

service,  marshal's  fees   *  •  Jj 

vacation     J 

sureties,  exception  to  *« 

justification      ®*Va 

qualification    J* 

undertaking    j|jj 

allowance     Jjr 

to  indemnify  marshal    67 
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New  York  City. 


NEW  YORK  CITY — (Continued) 
Municipal  Coubt  Code  —  (Continued J 

replevin  —  (Continued)  SEcnoif 

when  action  will  lie  57 

rules,    denned     179 

rules  of  court,  adoption  by  board  of  justices 8 

subjects   of    . 8 

submission  to  and  approval  of  justices  of  supreme  court.  8 

saving  clause   181 

seals,  clerks  to  keep  143 

description  of  seal  for  each  district  11 

how  furnished 11 

secretary  of  board  of  justices,  appointment,  compensation, 

duties     7, 8 

seduction,  jurisdiction    6 

short  title   185 

signature,  when  deemed  genuine  92 

slander,  jurisdiction   6 

stays,  granting  or  vacating  .' 6 

stenographers,  fees   177 

rules  for  duties   .# 8 

submission  of  controversy  upon  agreed  facts,  trial  upon 124 

subpoena,  attachment  against  defaulting  witness 99 

duces  tecum    97 

defaulting  witness,  liability   100 

issuance     07 

service    07, 08 

marshal's  fees 178 

summary  proceedings,  jurisdiction   6 

marshal's   fees    178 

summons,    amendment    03 

endorsement  in  action  for  penalty   24 

execution  against  the  person,  endorsement 25 

filing     22 

fees     173 

form  of    20 

requisites     19 

service  in  case  of  attachment 48 

method     21 

proof    22 

substitutes  for  personal    23 

who  may  serve 22 

supreme  court,  conformity  to  practice  15 

sureties,  exception  to  and  justification  on  appeal 160 

testimony,  commission  to  take 100-105 

execution  and  return  of  commission 105 

open  commission    103 

power  of  commissioner    104 

when  to  issue  J02 

depositions    l      }}i 

adjournment  of  examination    112 

effect  of   J  J5 

examination,  manner  of  taking  114 

order  and  affidavit,  service  HI 

order  for  examination   109 

punishment  for  disobeying  order  110 

refusal  to  answer   114 

return    *** 

suppression     10° 

to  perpetuate    107 

affidavit  on  application   108 

when  read  in  evidence ; }lj> 

witness  detained  in  prison,  examination 113 

witnesses'  fees    1JO 

physical  examination    •  •  •  •  • J  *J 

submission  of  controversy  upon  agreed  facts 1^4 

time  of  holding  court 1° 
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NEW  YORK  CITY  —  (Continued) 
Municipal  Court  Code  —  (Continued) 

trial.     (See  also  Jury.)  section        page 

adjournments     96  471 

costs     187  497 

fee  at  beginning   173  498 

how  brought  on   95  471 

jury,  how  obtained  118  477 

new,    granting    129  482 

notice  of    % 95  471 

submission  of  controversy  upon  agreed  facts 124  480 

venue,   actions    17  446 

transfer     17  446 

New  York  city,  actions  by  or  against 17  446 

special  cases   17  446 

verdicts,  jurisdiction  to  direct  or  set  aside 6  441 

wage  earners,  judgment  and  execution  in  favor  of 139  486 

witness.     (See  also  Testimony.) 

attachment  against  defaulting  99  472 

defaulting,  liability   100  472 

fees     170  498 

as   disbursements     170  498 

working  woman,  costs  in  action  by 168  497 

officers  and  employees,  undertakings,  when  city  charge,  Pub.  Officers9  L.  §  11  578 

veterans,  relief Poor.  L.  §  81  536 

NEW  YORK  CITY  POLICE  ENDOWMENT  ASSOCIATION 

fraternal  benefit  provision,  exemption  from Insurance  L.  §  245  276 

NEW  YORK  STATE  TRAINING  SCHOOL  FOR  GIRLS 

children  of  inmates St.  Char.  L.  §  206  631 

paroled  inmates,  medical  attention  St.  Char.  L.  §  201  631 

NEWTOWN  BATTLEFIELD  STATE  RESERVATION 

additional  land,  purchase Pub.  Lands  L.  §§  120, 123  578 

NIAGARA  RIVER 

fishing,  nonresident's  license  Conserv.  L.  §  188  94 

spearing  Conserv.  L.  §  255-a  96 

non-game  fish,  taking  with  snatch  hooks Conserv.  L.  §  255-a  96 

NOTARIES  PUBLIC 

Bronx  county,  oath,  certificate,  filing  fee Exec.  L.  §  103  182 

official  acts  since  Mar.  1,  1914,  legalized L.  1915,  oh.  99  503 

OATHS 

before  whom  may  be  taken  Code  Civ.  Pro.  |  842  504 

ODD  FELLOWS,  INDEPENDENT  ORDER  OF 

encampments  and  cantons,  organization  and  powers,  Benev.  Orders  L.  §|  2-5  50 

OIL 

sale  on  Sunday  permitted  Penal  L.  §  2147  522 

ONEIDA  COUNTY 

grand  army  posts,  town  appropriation Town  L.  §  137  709 

0N0NDAGA8 

cattle  trespassing  on  reservation Indian  L.  §  28  249 

OPIUM 

possession    and    sale Pub.  Health  L.  §§  245-248,  249-d  570-574 

users,  commitment   Pub.  Health  L.  §  249-a  573 

ORANGE  COUNTY 

supervisors,  compensation,  mileage  and  expenses County  L.  §  23  135 

ORDER  OF  OWLS 

(See  Owls,  Order  of.) 
0SSINING  TOWN 

union  free  school  district  No.  1,  state  lands,  taxation Educ.  L.  §  440  164 

OSWEGO  COUNTY 

county  court  stenographer    County  L.  §  12  132 

OWLS,  ORDER  OF 

nests,  organization  and  powers Benev.  Orders  L.  §§  2-5  50 

PALISADES  INTERSTATE  PARK 

commissioners,  facilities  for  increasing  accessibility L.  1900,  ch.  170  504 

PARRS 

authority  of  town  to  establish Town  L.  §  342  714 

(See  Palisades  Interstate  Park.) 
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PAROLE  SECTION  PAGE 

commission  and  system,  establishment  in  cities  of  first-class.  L.  1915,  ch.  579  72 

PENAL  LAW 
Advertisements 

placing  on  property  of  another  without  written  consent,  pro- 
hibited      1423  517 

placing  in  public  highways,  prohibited 1423  517 

untrue  and  misleading  421  508 

assumed  name,  conducting  business  under,  certificate,  conditions. .  440  509 

bigamy,  definition,  exception   341  507 

building  or  vessel,  damaging  by  explosion,  penalty  increased 1420  516 

canals  or  appurtenances,  wilful  injuries  to 463  510 

canal  lands,  trespass   466  511 

children  under  sixteen,  grounds  for  arrest 486  511 

dangerous  weapons,  attempts  to  use,  carrying  or  possessing,  pen- 
alties changed    1897  519 

feeble-minded  children,  arrest,  examination,  commitment 486  511 

Grand  Army,  badges  or  buttons  of  honorary  members,  unauthor- 
ized use   2240  522 

meat  and  other  foods,  misrepresentation  as  "kosher,"  prohibited  435  509 

motor  boats,  Lake  George,  muffler  requirements 1500-a  517 

property,  injury  to,  punishment 1433  517 

Sunday,  gasoline,  oil,  tires,  etc.,  sale  authorized 2147  522 

tramps,  maintenance  in  penitentiaries,  state  allowance  increased  2370  523 

PENITENTIARIES 

reformatory  functions,  extension  in  cities  of  first-class L.  1915,  ch.  579  72 

PERCH 

yellow,  open  season,  sale Conserv.  L.  |  236-a  95 

PERRY  VICTORY 

conditions  under  which  appropriation  available  changed...//.  1913,  ch.  190  331 

PERSONAL  LOAN  ASSOCIATIONS 

(See  Banking  Law.) 
PERSONAL  LOAN  COMPANIES 

(See  Banking  Law.) 
PERSONAL  LOAN  SUPERVISOR 

(See  Banking  Law.) 
PERSONAL  PROPERTY  LAW 

accumulation  of  income,  validity  of  directions  for 16  525 

conditional  sale  contracts,  filing  in  Bronx  borough 63,  64  529 

factors,  pledge  of  accounts  receivable  or  choses  in  action  received 

for  sale  of  merchandise,  validity 43  528 

transfers  in  trust  to  religious,  educational,  charitable  or  benevo- 
lent corporations,  accumulation  of  rents  and  profits 16  525 

PHARMACIES 

regulations   Pub.  Health  L.  §§  231,  233,  235,  238, 240,  240-a,  241  562-569 

PHYSICIANS 

registry,  Bronx  county    L.  1915,  ch.  302  57 

curing  failure  or  irregularities Pub.  Health  L.  §  169  557 

on  removal  to  another  county  because  of  creation  of  new 

county Pub.  Health  L.  §  171  558 

PLATT8BURG  CENTENARY 

commission,  employees,  compensation,  time  of  report 

Macdonough  memorial  site,  selection   L.  1913,  ch.  730  534 

acquisition,  appropriation   L.  1914,  ch.    95  535 

PLAYGROUNDS 

authority  of  town  to  establish Town  L.  8  342  714 

PLUMBING 

corporations  may  conduct  business  in  cities Oen.  City  L.  8  45-a  216 

POLICE 

villages,  establishment  in  certain Village  L.  8  188-8  729 

POOR 

overseer,  salary  in  lieu  of  per  diem Town  L.  8  85  705 

POOR  LAW 
Veterans 

burial  by  county   84  538 

headstones  for  graves  85  539 

relief  80, 81  536 
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SECTION 

PAGE 

Pro.   §  793 

540 

136 

542 

321 

546 

177 

544 

184-a 

545 

357 

546 

138 

543 

185 

545 

PREFERRED  CAUSES 

where  order  necessary  Code  Civ. 

PRIMARIES 

(See  Election  Law.) 
PRISON  LAW 

clerks  of  prisons,  duties,  residence 

convict  labor,  Erie  county 

products  of,  sale   

prison  farm  products,  disposition  

jail  liberties,  Bronx  county   

prison  physician,  duties,  residence  

prisoners,  compensation   

PROCURERS 

denned Code  Crim.  Pro.  §  887  721 

PROSTITUTES 

(See  New  York  City,  Inferior  Criminal  Courts.) 

defined Code  Crim.  Pro.  §  887  721 

PROTESTANT  EPISCOPAL  DENOMINATION 

annual  elections  and  special  meetings Rel.  Corp.  L.  §  43  623 

PROVISION  STORES 

first-ciass  cities,  male  employees  over  16,  hours Pub.  Health  L.  §  236-a  565 

sleeping  apartments  connected  with   Pub.  Health  L.  §  236-a  565 

PUBLIC  BUILDINGS 

trustees  of,  authority  to  audit  accounts  for  reconstruction  of  capi- 

tol   L.  1915,  ch.  338  547 

PUBLIC  BUILDINGS  LAW 

office  buildings  for  state  departments,  leases,  duties  of  trustees  of 

public  buildings   3  548 

PUBLIC  HEALTH  LAW 

birth  and  death  certificates,  return  and  filing,  fees,  payment 390  576 

chiropodists,  registration,  office  or  practice  removed  to  another 

county  by  creation  of  new  county 280  575 

chloral,  possession  and  sale 245-248, 249-d  670-574 

users,  commitment    249-a  573 

codeine,  possession  and  sale 245-248, 249-d  570-574 

users,   commitment    249-a  573 

consolidated  health  districts,  organization  and  powers 20  550 

dentists,  registration,  office  or  practice  removed  to  another  county 

by  creation  of  new  county  199  559 

druggists,    regulations    231, 233, 235,  238, 240, 240-a,  241  562-569 

grocery  or  provision  stores,  first  class  cities,  male  employees  over 

16,  hours  236-a  665 

sleeping  apartments  in  or  connected  with 236-a  565 

habit  forming  drugs,  possession  and  sale 245-248,  249-d  570-574 

users,   commitment    249-a  573 

health  districts,  consolidation,  organization  and  powers 20  550 

health  laws  or  regulations,  violations,  civil  penalty 17  550 

health   officers,   local,   residence 20  650 

heroin,  possession  and  sale 245-248,  249-d  570-574 

users,   commitment    249-a  573 

hypodermic  needles  or  syringes,  sale,  regulations 249  573 

morphine,  possession   and  sale 245-248,  249-d  570-574 

users,  commitment    • 249-a  573 

New  York  city,  water  supply,  Catskill  region,  protection 70, 71,  73,  73-a  552-556 

opium,  possession  and  sale 245-248,  249-d  570-574 

users,  commitment    249-a  573 

pharmacy,   regulations    231, 233,  235,  238, 240,  240-a,  241  582-569 

Physicians 

registration,  curing  failure  or  irregularities 189  657 

office  or  practice  removed  to  another  county  by  creation  of 

new  county   171  558 

Schools,  Vaccination  of  Pupils 

by  whom  performed,  manner   

expense   

physician's  report  to  state  officials 

virus  used  


311 

576 

310 

575 

311 

576 

311 

576 
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560 
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224 
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212 

560 

120, 123 
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577 

Public  Health  Law  —  Regents  of  the  University  of  the  State  of  New  York. 

PUBLIC  HEALTH  LAW  —  (Continued) 
Veterinarians 

annual  license  fee  

annual  report  

certificate,  display  

registration,  office  or  practice  removed  to  another  county  by 

creation  of  new  county 

violations  of  act,  penalties  .....' 

veterinary  examiners,  state  board  of,  members,  nomination,  num- 
ber of  nominees,  term   

PUBLIC  LANDS  LAW 
Newtown  battlefield  state  reservation,  additional  land,  purchase. . 
Watkins  Glen  state  reservation,  commissioners,  number  increased 
PUBLIC  OFFICERS  LAW 
New  York   city,   officers   and   employees,    undertaking,   expense, 

when  city  charge  11  578 

PUBLIC  WORK 

(See  Labor  Law.) 

QUEENS  COUNTY 

annexation  of  part  to  Kings  County L.  1915,  ch.  410  131 

surrogate's  court,  officers  and  attendants Code  Civ.  Pro.  §  2493  656 

RAILROAD  LAW 

cattle  guards,  failure  to  maintain,  liability 52  582 

flagmen  or  gates  at  certain  crossings 53  583 

grade  crossings,  elimination,  apportionment  of  cost,  intermediate 

settlements    94  586 

streets  included   99  589 

station  names,  change   54  584 

RAPID  TRANSIT 
connection  with  road  of  railroad  corporation  and  operation  over 

its  tracks L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  534  32  591 

property,  for  construction  and  operation,  assessment  of  benefits 

L.  1891,  ch.  4,  off  am.  by  L.  1915,  ch.  543  39  599 

lease,  disposition  of  proceeds 

L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  544  39  599 

not  required,  exchange  for  other  city  property 

L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  543  39  599 

sale,  disposition  of  proceeds 

L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  544  39  599 

real  property,  acquisition  for  rapid  transit  purposes,  method 

L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  604  43-56  601-609 

routes,   substitution   of,   change    in    contracts   for    construction, 
equipment  and  operation  L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  590  37-a  597 

street  or  park  surface,  restoration 

L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  544  37  591 

substitution  of  routes,  change  in  contracts  for  construction,  equip- 
ment and  operation. .  L.  1891,  ch.  4,  as  am.  by  L.  1915,  ch.  590  37-a  597 
REAL  PROPERTY 

(See  Code  of  Civil  Procedure.) 

sale,  how  conducted  in  actions  relating  to Code  Civ.  Pro.  §  1678  609 

uncompleted  record,  completion  and  signing County  L.  §  166  140 

REAL  PROPERTY  LAW 

acknowledgments   in   Italy    301  617 

justices  of  the  peace,  jurisdiction  extended 298  617 

accumulations   61  61 1 

mortgages,  assignment  in  lieu  of  discharge 275  616 

RECEIVERS 

receiver  and  accounts  subject  to  control  of  court Code  Civ.  Pro.  §  2471  619,  620 

REFEREES 

New  York  city  court,  ex- justices  to  act  as  referees Judic.  L.  §  117  288 

stenographers  to  official,  in  first  and  second  departments,  fees.  Judic  L.  8  315  289 

REFORESTATION 

(See  Conservation  Lav>.) 
REFORMATORIES 

correctional  functions,  extension  in  cities  of  first-class L.  1915,  ch.  579  72 

REGENTS  OF  THE  UNIVERSITY  OF  THE  STATE  OF  NEW  YORE 
manner  of  election    Educ.  L.  §  41  163 
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RELIGIOUS  CORPORATIONS  section        page 

incorporation,  decrease  of  number  of  members  necessary.  .Rel.  Corp.  L.  §  42  357 

transfers  to  in  trust,  accumulation  of  rents  and  profits 

Personal  Prop  L.  §  16  525 

RELIGIOUS  CORPORATIONS  LAW 
cemeteries,  removal  of  bodies  to  cemeteries  in  adjoining  towns. . .  9  622 

Free  Methodist  denomination,  camp  grounds  on  navigable  waters, 

regulation  of  landings   21-a  622 

campmeetings,  disturbance    21-a  622 

lands  for  parsonage  or  campmeeting  purposes,   acquisition, 

corporations  authorized   21-a  622 

Protestant  Episcopal  parishes,  annual  elections  and  special  meet- 
ings, voters,  eligibility  of  women 43  623 

RETIREMENT  FUNDS 

(See  Insanity  Law.) 
RICHMOND  COUNTY 

surrogate's  court,  officers  and  attendants Code  Civ.  Pro.  §  2493  656 

RICHMOND  EXPOSITION 

representation  of  state,  appropriation L.  1915,  ch.  711  625 

RIVER  IMPROVEMENT 

(See  Conservation  Law.) 
RIVER  REGULATION 

(See  Conservation  Law.) 
ROCKLAND  COUNTY 

supreme  court,  appointment  of  court  officer Judic.  L.  §  410  290 

SAILORS 

county   relief    County  L.  §  12  132 

SANITARY  CODE 

villages,  authority  to  adopt Village  L.  §  90-a  725 

SARATOGA  SPRINGS 

state  reservation,  appropriation L.  1915,  ch.  335  625 

SAVINGS  BANKS 

(See  Banking  Law.) 
SCALLOPS 

size  limit,  exception   Conserv.  L.  §  31JT  97 

SCHENECTADY 
bridge  over  Mohawk  River  and  Barge  Canal  at  Schenectady,  com- 
mission to  investigate  construction L.  1915,  eft.  703  247 

SCHOHARIE  COUNTY 

Greene  County  boundary L.  1913,  ch.  760  130 

SCHOOLS 

vaccination.     (See  Public  Health  Law.) 
SCOTIA 
bridge  over  Mohawk  River  and  Barge  Canal  at  Scotia,  commis- 
sion to  investigate  construction   L.  1915,  ch.  703  247 

SECOND-CLASS  CITIES 
(See  Highway  Law.) 

housing  law  repealed   L.  1913,  ch.  774  248 

SECOND-CLASS  CITIES  LAW 

salaries,  Yonkers   16  627 

taxes,  collection  from  other  municipalities,  funded  debt 60  628 

SECURED  DEBTS 

(See  Tax  Law.) 

SENECA  CANAL 

(See  Canals.) 

SENECA  INDIANS 

appeals    Indian  L.  §  50  251 

leases,  lost  originals,  certified  copies,  recording,  admission  in  evi- 
dence     Indian  L.  §  71  251 

peacemaker's  courts,  award  limit  abolished Indian  L.  §  46  250 

SEWERS 

(See  Town  Law;  Village  Law.) 

villages    Village  L.  §  326  732 

construction  through    Village  L.  §  276  730 

SHADE  TREES 
villages,  appropriations  authorized Village  L.  §  167 -a  729 
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SHELLFISH 

grounds,  waters  or  places,  inspection  certificate,  termination ....      section        page 

Conserv.  L.  §  312  96 

SHERIFFS 

fees   Code  Civ.  Pro.  §  3307  124 

jurors,  Kings  county,  exemption  from  jury  duty Judic.  L.  §  720  293 

selection    Judic.  L.  §  696-a  293 

SIDEWALKS 

'     (See  Town  Law;  Village  Law.) 
SI2NXING  FUNDS 

(See  Canal* ;  Village  Law.) 
SKITHTOWN 

state  grant  of  clamming  lands L.  1915,  oh.  267  654 

SOLDIERS 

county  relief County  L.  §  12  132 

SONS  OF  VETERANS 

board  to  expend  moneys  for  memorial  day,  representation  on 

Gen.   City   L.    §  13  215 

STATE  AGRICULTURAL  AND  INDUSTRIAL  SCHOOL,  INDUSTRY 

number  of  managers    St.  Char.  L.  §  180  630 

STATE  CHARITIES  LAW 

New  York  State  Training  School  for  Girls,  children  of  inmates. . .  206  631 

New   York   State   Training   School    for    Girls,    paroled    inmates, 

medical   attention    201  631 

State  Agricultural  and  Industrial  School,  Industry,  number  of 

managers    : 180  630 

STATE  FAIR 

commissioners,  expiration  of  term,  change,  salary Agric.  L.  §  291  20 

superintendent  of  grounds  and  buildings,  office  abolished. . .  .Agric.  L.  §  291  20 

STATE  FARM  FOR  WOKEN 

woman  parole  officer   L.  1908,  ch.  467  633 

STATE  FINANCE  LAW 

automobiles,  purchase  for  state,  specific  appropriation  required..  36  636 

bond  sales,  issue  of  anticipatory  notes,  amount 14  634 

depositaries  of  court  funds,  interest,  undertaking,  security 4  634 

state  moneys  received  by  officers  or  employees,  payment  into  state 

treasury    37  636 

STATE  FIRE  MARSHAL 

disposition  of  property  formerly  in  custody  of L.  1915,  ch.  341  637 

STATE  HOSPITALS 

TSee  Insanity  Law.) 
STATE  LANDS 

(See  Smithtown.) 
STATE  LAW 

absent  families,  manner  of  enumeration 153  644 

alteration  of  lists,  penalty  155  647 

blanks  and  forms,  preparation  and  distribution 141  638 

chief    enumeration    supervisors,    eligibility,    appointment,    oath, 

duties 142  640 

removal,   vacancies    150, 151  644 

districts    145  642 

enumeration  supervisors,  compensation   143  640 

duties    144  641 

second  reference  153  644 

eligibility,  appointment   142  640 

removal,   vacancies    150, 151  644 

enumerators,  appointment,  qualifications   146  642 

certificates  of  appointment 146  642 

compensation   147  643 

oath   149  643 

returns,  failure  to  make,  duty  of  enumeration  supervisor ... . .  156  647 

to  whom  sent  153  644 

foreign  born  inhabitants,  information   153  644 

information,  penalty  for  withholding  or  giving  false 154  646 

instructions,   preparation   and   transmission    to   supervisors   and 

enumerators    .....* 141  638 

interpreters,  employment,  qualifications,  compensation 148  643 
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State  Law  —  Tax  Department. 
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STATE  LAW  —  (Continued) 

oath •. 

regulations,  adoption,  printing  and  distribution 

report  to  legislature  

reports  for  counties,  filing  with  county  clerks 

returns   

secretary  of  state,  additional  clerks 

certificate  conclusive  evidence 

designation  of  deputy  or  clerk  to  have  charge 

general  powers  and  duties 

sheriffs  and  other  officers,  assistance  to  enumeration  supervisors 

tabulations  

STATE  LIBRARY 
director,  custody  of  property  formerly  in  office  of  state  fire  mar- 
shal    L.  1915,  ch.  341 

STATE  PRINTING  LAW 

messages  and  reports,  extra  copies  for  insurance  department. ...  11 

STATE  SCHOOL  OF  AGRICULTURE  AT  M0RRI8VILLE 

acceptance  of  gift  of  lands L.  1915,  ch.  370 

STATE  STJTERINTENDENT  OP  ELECTION 

(See  Election  Law.) 
8TATI0HS 

railroad,  change  of  name Railroad  L.  §  54 

STOCK  CORPORATION  LAW 

change  of  place  of  business 13 

STREET  CLEANING 
(See  Village  Law.) 

STREET  IMPROVEMENT 
(See  County  Law.) 

SUPPOLX  COUNTY 

Smith  town,  state  grant  of  clamming  lands L.  1915,  ch.  267 

supervisors,  compensation  and  expenses  .' County  L.  §  23 

tax  roll,  extension  and  copying County  L.  §  23 

SUNDAY 
gasoline,  oil,  tires,  sale  on  permitted Penal  L.  §  2147 

SUPREME  COURT 

court  officer,   Rockland   county Judic.  L.  §  410 

ninth  judicial  district,  additional  justices L.  1915,  ch.  645 

special  deputy  clerks,  first  department,  appointment Judic.  L.  §  107 

salaries    ' Judic.  L.  §  275 

special  deputy  clerks'  records Judic.  L.  §  156 

salaries    Judic.  L. 

Appellate  Division 

attendants,  appointment  and  transfer  in  second  department . . 

Judic.  L. 

third  and  fourth  departments,  compensation Judic.  L. 

Appellate  Teem 

clerk  and  attendants,  second  department Judic.  L.  §  104-a 

daily  law  journal,  designation  in  first  department Judic.  L.  |  97 

departments,  division  of  state  into  Judic.  L.  |  70 

employees,  retirement  in  second  department Judic.  L.  §  117 

removal  of  attorneys,  expenses  of  proceedings Judic.  L.  §  88 

to  be  on  notice Judic.  L.  §  476 

1    stenographers  to  official  referees  in  first  and  second  depart- 
ments,   fees    Judic.  L.  §  315 

typewriters,   appointment   in   first   and   second   departments 
Judic.  L.  §  110 

SURROGATES'  COURTS 

(See  Code  of  Civil  Procedure.) 

SYRINGES 
hypodermic,  possession  and  sale Pub.  Health  L.  §§  245-248,  249-d  570-574 

TAX  COMMISSION 

(See  Taw  Law.) 

TAX  DEPARTMENT 

(See  Taw  Law.) 
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Tax  Law  —  Tenant-Factories. 


TAX  LAW 

assessment  roll,  form . 

assessments,  equalization,  appeals  to  state  tax  commission,  evi- 
dence    

determination  of  tax  commission,  effect 

manner  of  carrying  into  effect 

procedure 

review  by  state  tax  commission  

assessors,  conference  with  state  tax  commission 

local,   conferences    

cities,  illegal,  erroneous  or  unequal  assessment,  refund 

non-residents,  notice   

construction  of  act    

equalization,  method  of  carrying  out   

equalization,  state  board  of,  appeals  from  by  boards  of  super- 
visors, costs    

procedure  

review  and  determination  by  

commission    176-a,  177 

tax  commission  to  constitute,  duties  

lands,  sale  for  unpaid  taxes,  advertisement  and  sale 

when  to  be  sold  for  unpaid  taxes 

mortgages,  discharge  without  advancement,  tax  refund 

reassessment   

secured  debts,  definition    

taxation  of,  exemption  from  other  taxes,  right  to  secure,  sus- 
pended until  May   1,   1915 

time  limit   

part  of  debt  within  state,  apportionment  of  value 

rate  increased  

tax  paid  before  May  1,  1915,  exemption,  tax  law 

tax  commission,  state,  establishment  170-179-a 

Tax  Depabtment,  State 

assessors,  local,  conferences   

bureaus  

commissioners,  appointment,  terms,  salaries 

counties,  visitation   

power  to  administer  oaths  and  compel  testimony 

subordinates    

corporation  taxes,  license  tax  on  foreign  corporation 

organization  tax 

reports  of  corporations   

transfer  of  comptroller's  powers  and  duties 

corporations,  powers  to  examine  into  affairs  of 

creation    

equalization,  state  board  of,  to  constitute,  duties 

expenses    

powers  and  duties  

reassessment   

seal    

tax  law,  to  enforce  compliance  with 

terms,    construction    

transfer  tax,  appraisers,  Chautauqua  county,  number,  com- 
pensation     

property  liable  

rate  of  tax  r 

unpaid  taxes,  when  lands  to  be  sold  for 

advertisement  and  sale   

villages,  illegal,  erroneous  or  unequal  assessment,  refund.. 
Washington  county,  tax  sale  regulations * 

TAXES 

(See  Corporation  Taxes;  Education  Law;  Highways;  Liquor 
Taxes;  Village  Law;  Westchester  County.) 
collection  from  other  municipalities Second  Class  Cities  L.  §  60  628 

TENANT-FACTORIES 

(See  Labor  Law.) 
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Tenement  House  Law  —  Transportation  Corporations  Law. 

TENEMENT  HOUSE  LAW                                                                              section  page 

egress  requirements,  applicability  to  houses  over  two  stories 15,16  701 

elevator  vestibules,  walls,  cement  block  construction 66-a  702 

entrance  halls,  walls,  cement  block  construction 23  702 

fire  escape  requirements,  applicability  to  houses  over  two  stories  15, 16  701 

prostitution  in  tenement  house,  commitment,  probation,  exceptions  150  703 

stairs  and  halls,  separation  wall,  cement  block  construction 18  701 

tower  fire  escapes,  separation  wall,  cement  block  construction. . . .  22-a  702 
TENEMENT  HOUSES 

proof  that  house  is  tenement  house Code  Crim.  Pro.  §  8  9 

TERMINALS 

(See  Canals.) 
TIMBER 

Lake  George,  regulations  for  rafting  or  floating Navigation  L.  {  52  377 

TIRES 

sale   on   Sunday   permitted Penal  L.  §  2147  522 

TOWN  AUDITOR 

(See  Town  Law.) 
TOWN  LAW 

assessors,  certain  towns,  salary  in  lieu  of  per  diem 85  705 

compensation,  authority  of  town  board 85  705 

candidates  for  town  office,  certain   towns,   certificates  of  nomi- 
nation, filing,  names  on  general  election  ballot 570  716 

election    officers,    certain    counties,    compensation,    authority    of 

town  board    *  85  705 

excise  moneys,  disposition    134  708 

inanimate  personal  property,  damages  from,  amount 394  714 

lien,  discharge    394  714 

notice,  filing,  fee   * 394  714 

justices  of  peace  in  towns  of  20,000  or  more,  salary  in  lieu  of 

fees  in  criminal  cases   107-a  706 

Memorial  day  appropriations,  tax  rate  limit  changed 136-a  708 

Monroe  county,  assessors,  compensation   85  705 

second   amendment    85  705 

Nassau  county,  assessors,  compensation  85  705 

town  auditor,  compensation    154  709 

Oneida  county,  Grand  Army  posts,  quarters,  town  appropriations  137  709 
overseer  of  poor,  salary  in  lieu  of  per  diem,  authority  of  town 

board  85  705 

parks  and  playgrounds,  authority  to  establish 342  714 

salaries,  certain  officers,  authority  of  board  of  supervisors 85  705 

monthly  payment    87-a  706 

sewers,  local  assessments,  notice,  service 237  710 

sidewalks,  bonds  and  certificates  of  indebtedness 255  711 

construction  in  certain  districts 255  711 

special  constables  at  polls  of  general  election  in  certain  towns, 

appointment,  badges   117  707 

stenographers,  employment  in  criminal  actions  in  certain  towns  126  708 

town  auditor,  compensation    154  709 

town  meetings,  certain  counties 570  716 

water  commissioners,  compensation    286  712 

water  districts,  enlargement  298  713 

water  supply,  contracts  for  furnishing,  re-sale  to  inhabitants 472  715 

fixing  rates   » 472  715 

public  uses,  assessment   472  715 

Westchester  county,  supervisors,  authority  to  employ  clerks 125  707 

TOWNS  • 

(See  Highway  Law.) 
acts  and  proceedings  by  certain  towns  and  town  boards  relating 

to  water  supply  legalized L.  1915,  ch.  185  717 

TRAMPS 

maintenance  in  penitentiaries,  state  allowance  increased Penal  L.  8  2370  523 

TRANSPORTATION  CORPORATIONS 

reports  to  tax  commission   Taw  L   8  192  680 

TRANSPORTATION  CORPORATIONS  LAW 

ferries,  franchise,  grant,  extension,  authority  of  county  courts..  4  718 

motor  vehicle  lines  in  cities,  bond 26  719 
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Transportation  Corporations  Law  —  Village  Law. 
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TRANSPORTATION  CORPORATIONS  LAW  —  (Continued) 
motor  vehicle  lines  in  cities  —  (Continued) 

certificate  of  convenience,  public  service  commission  law  to 

govern   . 

consent  of  local  authorities,  §  26,  added 

navigation  corporations,  formation  certificate,  statements  in ... . 
supplemental  certificate  for  additional  waters,  statements  in 
TRIALS 

magistrate's  court,  new  trial Code  Crim.  Pro.  §  768  23 

TROUT 

private  hatcheries,  tags  and  tagging  machines Conserv.  L.  §  371  97 

TRUST  COMPANIES 

reports  to  tax  commission   Tax  L.  §  192  680 

trustees'   commissions    Code  Civ.  Pro.  §  3320  129 

TRUSTEES  07  PUBLIC  BUILDINGS 

(See  Public  Buildings;  Public  Buildings  Law.) 
TUBERCULOSIS 

county  hospitals,  admission  of  patient County  L.  §  48  140 

establishment    County  L.  §  45  137 

site,   changing    County  L.  §  45  137 

superintendent,  suspension    County  L.  §  47  139 

ULSTER  COUNTY 

supervisors,  compensation,  expenses  and  mileage County  L.  §  23  135 

VACCINATION 

(See  Public  Health  Law.) 
VAGRANTS 

prostitutes  and  procurers   Code  Crim.  Pro.  §  887  721 

VEHICLES 

lights,    requirements    Highway  L.  §  329 -a  246 

VESSELS 

damaging  by  explosion,  penalty  increased Penal  L.  §  1420  516 

VETERANS 

burial  by  county  Poor  L.  §  84  538 

county  relief   County  L.   §  12  132 

free  license  to  peddle,  assignment  prohibited Oen.  Business  L.  §  32  211 

headstones  for  graves Poor.  L.  §  85  539 

relief    Poor  L.   §§  80, 81  536 

VETERINARIANS 

annual  license  fee Pub.  Health  L.  §  220  560 

annual  report Pub.  Health  L.  §  220  560 

certificate,  display  Pub.  Health  L.  §  220  560 

registration  on  removal  to  another  county  because  of  creation 

of  new  county Pub.  health  L.  §  221  561 

veterinary    examiners,    state    board    of,    members,    nomination, 

term Pub.  Health  L.  §  212  560 

violations  of  act,  penalties Pub.  Health  L.  §  224  561 

VILLAGE  LAW 

bonds  and  other  obligations,  installment  payments,  amount,  time 

of  first  payment   129  727 

boundaries,  extension,  submission  to  voters,  time 348  736 

building  code,  certain  villages,  authority  to  adopt 90a  725 

elections,    proposition    to    change    village    name,    elegibility    of 

women,  village  law  amended   41  723 

fourth  class  villages,  officers,  eligibility 42  724 

gifts  of  real  property,  authority  to  accept 169-a  729 

health  boards,  boards  of  trustees  to  constitute 43  724 

name,  change,  eligibility  of  women  to  vote 41  723 

notices  and  ordinances,  publication,  dispensing  with,  compensa- 
tion       331  734 

police,  certain  villages,  establishment  of  department,  eligibility, 

appointment  and  removal   188-a  729 

sanitary  code,  certain  villages,  authority  to  adopt 90-a  725 

second  class  villages,  collector,  authority  to  abolish  office 43  724 

sewers,  outlets  and  disposal  districts,  construction  in  or  through 

another  village  or  town,  consent 276  730 

shade  trees,  appropriations  authorized   167-a  729 

sinking  funds,  creation,  use,  investment  127  726 
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Village  Law  —  Yonkera. 


VILLAGE  LAW  —  (Continued)  suction        paoe 

street  cleaning,  assessment  of  expense 164  728 

taxes,  non-residents,  collection,  notices   115  725 

territory,  conforming  to  water,  lighting,  fire  or  school  district. . .  2, 3, 5  722, 723 

village  embracing  entire  town,  bonds  and  obligations 329-a  733 

contracts    329  733 

fire  districts   328  733 

lighting  districts   325  731 

miscellaneous  town  charges   329-b  734 

officers    329-c  734 

powers  and  duties  of  town,  succession  to 323  731 

sewer  districts   326  732 

sewer  system,  completion  and  extension,  bonds 326  732 

sidewalks     327  732 

taxes  and  assessments   329  733 

water  districts   324  731 

Watkins  village,  cemeteries,  assessment  of  lot  owners,  collection 

of   tax    292-a  730 

WATER  SUPPLY 

acts  and  proceedings  by  certain  towns  and  town  boards  relating 

to,  legalized L.  1915,  ch.  186  717 

WATERTOWN 

supreme  court  library,  librarian,  appointment Educ.  L.  §  1181  171 

WATERWORKS  CORPORATIONS 

reports  to  tax  commission   Tax  L.  {  192  680 

WATKINS  GLEN  STATE  RESERVATION 

commissioners,  number  increased  Pub.  Lands  L.  §  111  577 

WEAPONS 

dangerous,  attempts  to  use,  carrying  or  possessing Penal  L.  {  1897  519 

WESTCHESTER  COUNTY 

supervisors,  employment  of  clerks Town  L.  §  125  707 

taxation  of  certain  real  property L.  1915,  ch.  404  737 

WIDOWS'  PENSIONS 

(See  General  Municipal  Late.) 
WASHINGTON  COUNTY 

tax  sale  regulations Taw  L.  §  100  665 

WATER  DISTRICTS 
(See  Town  Law,) 

villages  Village  L.  §  324  731 

WITNESSES 

attendance,  detention,  compensation  Code  Crim.  Pro.  §  618-b  737 

WOMEN 

(See  State  Farm  for  Women.) 
WORKHOUSES 

reformatory  functions,  extension  in  cities  of  first-class L.  1915,  ch.  579  72 

WORKMEN'S  COMPENSATION  BUREAU 

(See  Labor  Law.) 
WORKMEN'S  COMPENSATION  LAW 

claims,  direct  settlement   20  740 

approval  by  commission    20  740 

separate  award  by  commission 20  740 

presentment  to  employer  20  740 

compensation,  advance  payments    20-a  741 

direct  payment  by  employer,  reimbursement 25  741 

receipts     25  741 

enforcing  payment,  penalty    26  742 

direct  settlement    20  740 

disability,  previous  disability,  compensation  for  latter  injury 15  739 

Y0NKERS 

salaries Second  class  L.  §  16  627 
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